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Judgment  reversed.  40  N.  E.  236,  145  N.  Y.  488. 
Butterfleld,  In  re  28  N.  Y.  Supp.  992 

Judgment  reversed.  40  N.  E.  876. 
Byrne  v.  Brooklyn  City  R.  Co  27  N.  Y.  Supp.  126 

Judgment  affirmed.   39  N.  E.  857, 144  N.  Y.  705. 
Byrne  v.  Brooklyn  City  &  N.  R»  Co  26  N.  Y.  Supp.  760 

Judgment  affirmed.   40  N.  E.  163,  145  N.  Y.  619. 

Cameron  v.  New  York  Cent.  &  H.  R.  R.  Co  28  N.  Y.  Supp.  898 

Judgment  reversed.   40  N.  E.  1,  145  N.  Y.  400. 

Canadian  Agricultural  Coal  &  Colonization  Co.  v.  Spof- 

ford  26  N.  Y.  Supp.  1117 

Order  affirmed.    40  N.  E.  163,  145  N.  Y.  605. 

«»'•'«*-  {SS: ?:  S38K  S 

Order  reversed.   40  N.  E.  995,  146  N.  Y.  345. 

Carter  v.  Board  of  Education  of  Presbyterian  Church.  .23  N.  Y.  Supp.  95 

Judgment  affirmed.  89  N.  E.  628,  144  N.  Y.  681. 
Cauchois  v.  Proctor  29  N.  Y.  Supp.  770 

Appeal  dismissed.   89  N.  E.  857,  144  N.  Y.  656. 
Cay  wood  v.  Van  Ness  20  N.  Y.  Supp.  379 

Judgment  affirmed.  40  N.  K.  168,  145  N.  Y.  600. 
Chapin  v.  Niagara  Racing  Fair-Grounds  Ass'n  29  N.  Y.  Supp.  1142 

Appeal  dismissed.    39  N.  E.  498, 144  N.  Y.  644. 
Charles  S.  Hlggins  Co.  v.  Hlggins  Soap  Co  24  X.  Y.  Supp.  801 

Judgment  reversed.   39  N.  E.  490,  144  N.  Y.  462. 

City  of  New  York  v.  New  York  Refrigerating  Const.  Co.  .31  N.  Y.  Supp.  714 

Judgment  affirmed.   40  N.  E.  771,  146  N.  Y.  210. 
City  of  Schenectady  y.  Furman  29  N.  Y.  Supp.  269 

Judgment  affirmed.  40  N.  E.  231,  145  N.  Y.  4*2. 
Clark  v.  Poor  23  N.  Y.  Supp.  908 

Appeal  dismissed.   39  N.  E.  857, 144  N.  Y.  699. 
Clarke  v.  Clarke  29  N.  Y.  Supp.  1142 

Judgment  affirmed.  40  N.  E.  220,  145  N.  Y.  476. 
Cline  v.  Sherman  29  N.  Y.  Supp.  909 

Judgment  affirmed.    39  N.  E.  635.  144  N.  Y.  601. 
Close  r.  Brady  24  N.  Y.  Supp.  567 

Judgment  affirmed.   89  N.  E.  493,  144  N.  Y.  648. 

Colburn  v.  Marsh  22  N.  Y.  Supp.  990 

Judgment  affirmed.   89  N.  E.  857,  144  N.  Y.  657. 
Coler  v.  Pittsburgh  Bridge  Co  32  N.  Y.  Supp.  439 

Orders  reversed.   40  N.  E.  779. 146  N.  Y.  281. 
Collins,  In  re  24  N.  Y.  Supp.  226 

Judgment  affirmed.   89  N.  E.  629,  144  N.  Y.  522. 
Converse  v.  Sickles  26  N.  Y.  Supp.  590 

Judgment  reversed.   40  N.  E.  777,  146  N.  Y.  200. 
Corse  v.  Corse  25  N.  Y.  Supp.  290 

Judgment  affirmed.   39  N.  E.  630, 144  N.  Y.  569. 
Cowhill  v.  Roberts  24  N.  Y.  Supp.  533 

Judgment  affirmed.   89  N.  E.  498,  144  N.  Y.  649. 
Crawford  v.  Wilson  &  Balllie  Manufg  Co  28  N.  Y.  Supp.  514 

Judgment  affirmed.   39  N.  E.  857, 144  N.  Y.  708. 
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Crosby  v.  Clark  30  N.  Y.  Supp.  329 

Judgment  affirmed.  40  N.  E.  168, 145  N.  Y.  622. 
Cullum's  Will,  In  re  27  N.  Y.  Supp.  1105 

Order  affirmed.  40  N.  E.  168,  145  N.  Y.  598. 
Cyrenius  y.  Mutual  Life  Ins.  Co.  of  New  York  26  N.  Y.  Supp.  248 

Judgment  affirmed.   40  N.  E.  225,  145  N.  Y.  576. 

Davis  v.  New  York,  L.  E.  &  W.  R.  Co  28  N.  Y.  Supp.  819 

Judgment  affirmed.  40  N.  E.  168,  145  N.  Y.  621. 
Deagan  v.  Von  Glahn  2G  N.  Y.  Supp.  989 

Judgment  affirmed.  89  N.  E.  692,  144  N.  Y.  573. 
Dean  v.  Driggs  31  N.  Y.  Supp.  548 

Order  affirmed.  40  N.  E.  163,  145  N.  Y.  595. 
Dean  v.  Raplee  27  N.  Y.  Supp.  438 

Judgment  affirmed.   89  N.  B.  952,  145  N.  Y.  819. 
Delaney  y.  Pennsylvania  R.  Co  29  N.  Y.  Supp.  226 

Judgment  affirmed.    39  N.  E.  857,  144  N.  Y.  718. 
Duryea  v.  Furchsel  27  N.  Y.  Supp.  1037 

Order  affirmed.   Appeal  from  judgment  dismissed.  40  N.  E. 
204,  145  N.  Y.  654. 

East  River  Bridge  Co.,  In  re  27  N.  Y.  Supp.  145 

Appeal  dismissed.   39  H.  E.  498, 144  N.  Y.  650. 
Edgecoinb  v.  Buckhout  31  N.  Y.  Supp.  655 

Judgment  affirmed.   40  N.  E.  991,  146  N.  Y.  832. 
Einstein  v.  Rochester  Gas  &  Electric  Co  28  N.  Y.  Supp.  434 

Judgment  reversed.   40  N.  E.  681, 146  N.  Y.  46. 
Ellis  H.  Roberts  &  Co.  v.  Buckley  29  N.  T.  Supp.  873 

Judgment  affirmed.  89  N.  E.  966,  145  N.  Y.  215. 
Elting  v.  Dayton  29  N.  Y.  Supp.  1143 

Order  affirmed.    39  N.  E.  498,  144  N.  Y.  644. 
Erickson  y.  Twenty-Third  St  Ry.  Co  24  N.  Y.  Supp.  603 

Judgment  affirmed.  39  N.  E.  493, 144  N.  Y.  658. 
Ernst  v.  Brown  Hoisting  &  Conveying  Co  24  N.  Y.  Supp.  359 

Judgment  affirmed.    89  N.  E.  493,  144  N.  Y.  681. 

Fairchild  v.  Edson  30  N.  Y.  Supp.  613 

Order  affirmed.   89  N.  E.  498,  144  N.  Y.  645. 
Farley  v.  City  of  Amsterdam  24  N.  Y.  Supp.  1144 

Judgment  affirmed.   89  N.  E.  493, 144  N.  Y.  681. 
Fischer  v.  Blank  31  N.  Y.  Supp.  10 

Order  affirmed.   89  N.  E.  857, 144  N.  Y.  700. 
Fitch  v.  McDowell  30  N.  Y.  Supp.  31 

Judgment  affirmed.   40  N.  R  205, 145  N.  Y.  498. 
Fitzpatrick  v.  Tweddle:  25  N.  Y.  Supp.  904 

Judgment  affirmed.   89  N.  E.  857,  144  N.  Y.  704. 
Foo  Long  v.  American  Surety  Co  27  N.  Y.  Supp.  743 

Judgment  affirmed.   40  N.  E.  780,  146  N.  Y.  251. 
Foy  v.  Dixon  28  N.  Y.  Supp.  1128 

Judgment  affirmed.   89  N.  E.  857, 144  N.  Y.  707. 
French  v.  Andrews  30  N.  Y.  Supp.  796 

Judgment  affirmed.  40  N.  E.  214, 145  N.  Y.  441. 
Fromm  v.  Ide  23  N.  Y.  Supp.  56 

Judgment  affirmed.   89  N.  E.  493, 144  N.  Y.  680. 
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Geoghegan  v.  Atlas  Steamship  Co  22  N.  T.  Supp.  749 

Judgment  affirmed.   40  N.  E.  507. 
Goldsmith  v.  Goldsmith  25  N.  Y.  Supp.  993 

Judgment  affirmed.   89  N.  E.  1067, 146  N.  Y.  818. 
Goodman  y.  Sainton  31  N.  Y.  Supp.  1043 

Order  affirmed.   40  N.  E.  769, 146  N.  Y.  234. 

Grant  v.  Walsh  31  N.  Y.  Supp.  60 

Judgment  reversed.   40  N.  E.  309, 145  N.  Y.  502. 
Gray  v.  Baker  29  N.  Y.  Supp.  1144 

Appeal  dismissed.    89  N.  E.  857,  144  N.  Y.  656. 

Haines  v.  New  York  Gent  &  EL  R.  R  Co  30  N.  Y.  Supp.  1131 

Judgment  affirmed.    89  N.  E.  649,  145  N.  Y.  286. 

Halstead  y.  Ives  25  N.  Y.  Supp.  1058 

Judgment  affirmed.   89  N.  E.  857,  144  N.  Y.  705.  • 
Harbeck  v.  Pupin  25  N.  Y.  Supp.  952 

Judgment  affirmed.   89  N.  E.  722,  145  N.  Y.  70. 
Harriot,  In  re  30  N.  Y.  Supp.  1132 

Order  reversed.   40  N.  E.  246.  145  N.  Y.  540. 

Hart,  In  re  26  N.  Y.  Supp.  906 

Judgment  affirmed.  89  N.  E.  643,  144  N.  Y.  568. 

Haskins  v.  New  York  Cent  &  H.  R.  R.  Co  29  N.  Y.  Supp.  274 

Judgment  affirmed.   40  N.  E.  164,  145  N.  Y.  604. 

Hay  den  v.  Pierce  25  N.  Y.  Supp.  55 

Judgment  affirmed.   89  N.  E.  638, 144  N.  Y.  512. 

Health  Department  of  City  of  New  York  v.  Rector,  etc. 

of  Trinity  Church  17  N.  Y.  Supp.  510 

Judgment  reversed.   89  N.  E.  883,  145  N.  Y.  82. 

Heath  v.  New  York  Building  Loan  Banking  Co  32  N.  Y.  Supp.  454 

Order  affirmed.    40  N.  E.  770,  146  N.  Y.  260. 
Higgins  Co.  y.  Higgins  Soap  Co  24  N.  Y.  Supp.  801 

Judgment  reversed.   89  N.  E.  490, 144  N.  Y.  462. 

Hilton  Bridge  Const  Co.  v.  Gouverneur  &  O.  R.  Co  82  N.  Y.  Supp.  514 

Order  modified.   40  N.  E.  86, 145  N.  Y.  890. 
Hirsh  y.  Auer  29  N.  Y.  Supp.  917 

Judgment  affirmed.    40  N.  E.  397,  146  N.  Y.  18. 
Hirahfeld  v.  Kursheedt  30  N.  Y.  Supp.  1023 

Judgment  affirmed.  89  N.  E.  817,  145  N.  Y.  84. 
Hitchcock  v.  Peaslee  30  N.  Y.  Supp.  1132 

Appeal  dismissed.   40  N.  E.  211, 145  N.  Y.  547. 

Hopkins  v.  Kent  30  N.  Y.  Supp.  1132 

Judgment  affirmed.   40  N.  E.  4,  145  N.  Y.  863. 

Hopper,  In  re  29  N.  Y.  Supp.  715 

Order  affirmed.   40  N.  E.  164,  145  N.  Y.  605. 

Hovey  v.  Elliott  21  N.  Y.  Supp.  108 

Judgment  affirmed.  89  N.  E.  841,  145  N.  Y.  126. 

Hudson  v.  Rome,  W.  &  O.  R.  Co  26  N.  Y.  Supp.  386 

Judgment  reversed.    40  N.  E.  8,  145  N.  Y.  40.1 

Hurlbutt'B  Estate,  In  re  29  N.  Y.  Supp.  403 

Judgment  affirmed.   40  N.  E.  226, 145  N.  Y.  535. 

Iselln  v.  Starin  24  N.  Y.  Supp.  748 

Judgment  modified.   39  N.  E.  488, 144  N.  Y.  453. 
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James,  In  re  28  N.  Y.  Supp.  902 

Judgment  reversed.   40  N.  E-  87ft,  146  N.  Y.  78. 
Jeans  v.  Bolton  24  N.  Y.  Supp.  916 

Judgment  affirmed.   89  N.  B.  498,  144  N.  Y.  635. 
Johnson  t.  Long  Island  R.  Go  30  N.  Y.  Supp.  818 

Judgment  affirmed.   39  N.  E.  857, 144  N.  Y.  719. 
Johnson  v.  S team-Gauge  &  Lantern  Co  25  N.  Y.  Supp.  689 

Judgment  affirmed.   40  8.  E.  778,  148  N.  Y.  152. 
Johnston's  Estate,  In  re  26  N.  Y.  Supp.  966 

Judgment  affirmed.   89  N.  E.  648,  144  N.  Y.  588. 
Jones  v.  Bacon  25  N.  Y.  Supp.  212 

Judgment  affirmed.  40  N.  E.  216, 145  N.  Y.  440. 
Jones  v.  Blnnn  28  N.  Y.  Supp.  1129 

Judgment  affirmed.   89  N.  E.  954, 145  N.  Y.  888. 
Jones  v.  Butler  31  N.  Y.  Supp.  401 

Judgment  reversed.  40  N.  E.  688,  146  N.  Y.  55. 

Kane  v.  Belknap  24  N.  Y.  Supp.  167 

Judgment  affirmed.   89  N  E.  857, 144  N.  Y.  702. 
Keenan  v.  Brooklyn  City  R.  Co  29  N.  Y.  Supp.  325 

Judgment  reversed.   40  N.  E.  15,  145  N.  Y.  348. 
Keenan  v.  New  York,  L.  B.  &  W.  R.  Co  21  N.  Y.  Supp.  445 

Order  affirmed.   39  N.  E.  711,  145  N.  Y.  190. 
Keller  v.  Feidman  24  N.  Y.  Supp.  179 

Judgment  affirmed.   89  N.  E.  498,  144  N.  Y.  688. 
Kelley  v.  Mechanics'  &  Traders'  Bank  25  N.  Y.  Supp.  556 

Judgment  affirmed.   89  N.  E.  857.  144  N.  Y.  702. 
Kennedy  v.  Manhattan  R.  Co  25  N.  Y.  Supp.  1123 

Judgment  reversed.   89  N.  E.  956, 145  N.  Y.  288. 
Ketchum  v.  Herrlngton  18  N.  Y.  Supp.  429 

Judgment  affirmed.   39  N.  E.  498, 144  N.  Y  633. 
Keyes  v.  Ellensohn  30  N.  Y.  Supp.  1035 

Order  affirmed.   89  N.  E.  857, 144  N.  Y.  700. 

Killoran  v.  Sweet  25  N.  Y.  Supp.  293 

Judgment  affirmed.   89  N.  E.  857, 144  N.  Y.  708. 

Knell  v.  Stephan  20  N.  Y.  Supp.  393 

Judgment  affirmed.  89  N.  E.  857,  144  N.  Y  657. 
Knoch  v.  Van  Bernuth  28  N.  Y.  Supp.  1146 

Judgment  affirmed.   40  N.  E.  898,  145  N.  Y.  643. 

Laidley  v.  Laidley  28  N.  Y.  Supp.  1109 

Appeal  dismissed.   89  N.  E.  493,  144  N.  Y.  628. 
Lamb  v.  Lamb  27  N.  Y.  Supp.  573 

Judgment  affirmed.   41  N.  E.  26,  146  N.  Y.  817. 
Lang  v.  Houston,  W.  S.  &  P.  F.  R.  Co  27  N.  Y.  Supp.  90 

Judgment  affirmed.   89  N.  E.  858, 144  N.  Y.  717. 
Langan,  In  re  26  N.  Y.  Supp.  960 

Judgment  affirmed.   89  N.  B.  648,  144  N.  Y.  568. 
Lazarus  v.  Metropolitan  EL  R.  Co  32  N.  Y.  Supp.  48 

Order  affirmed.   40  N.  E.  240,  145  N.  Y.  581. 
Lee  v.  Van  Voorhis  29  N.  Y.  Supp.  571 

Judgment  affirmed.   40  N.  E.  164,  145  N.  Y.  608. 


Leopold  v.  President,  etc.,  of  Delaware  &  H.  Canal  Co.  ..26  N.  Y.  Supp.  1123 
Judgment  affirmed.   89  N.  E.  493,  144  N.  Y.  632. 
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Levey  v.  New  York  Cent  &  H.  R.  R.  Co  24  N.  Y.  Supp.  124 

Judgment  affirmed.    89  N.  E.  498,  144  N.  Y.  649. 
Lewis  t.  President,  etc.,  of  Delaware  &  H.  Canal  Co  80  N.  Y.  Supp.  28 

Judgment  reversed.   40  N.  B.  248,  145  N.  Y.  508. 
Lltt  v.  Emery  29  N.  Y.  Supp.  114« 

Order  affirmed.   89  N.  E.  494, 144  N.  Y*.  628. 
Lough  v.  Outerbridge  22  N.  Y.  Supp.  976 

Judgment  affirmed.   40  N.  E  164,  145  N.  Y.  601. 
LOunsbury  v.  Foss  30  N.  Y.  Supp.  89 

Judgment  affirmed.   40  N.  E  164, 145  N.  Y.  600. 

Maass  v.  Falk  24  N.  Y.  Supp.  448 

Judgment  affirmed.   40  N.  E.  504,  146  N.  Y.  84. 
McCampbell  v.  Cunard  Steamship  Co  27  N.  Y.  Supp.  1112 

Judgment  reversed.    89  N.  E.  637,  144  N.  Y.  553. 
McDonald  v.  O'Hara  30  N.  Y.  Supp.  545 

Order  affirmed.    89  N.  E.  642,  144  N.  Y.  566. 
McGoldrlck  v.  Metcalf  18  N.  Y.  Supp.  169 

Judgment  affirmed.   89  N.  E.  494,  144  N.  Y.  680. 

McGreevey  v.  Buffalo  It.  Co  31  N.  Y.  Supp.  1130 

Judgment  affirmed.   40  N.  E.  164,  145  N.  Y.  621. 
Mackay  y.  Dennington  31  N.  Y.  Supp.  710 

Order  affirmed.   40  N.  E  164,  143  N.  Y.  606. 
Macy  v.  Williams  31  N.  Y.  Supp.  620 

Judgment  affirmed.   89  N.  E.  858,  144  N.  Y.  701. 
Manhattan  R.  Co.  t.  Kent  30  N.  Y.  Supp.  957,  959 

Order  affirmed.   40  N.  E.  164, 145  N.  Y.  505. 
Marks  v.  Rochester  R.  Co  28  N.  Y.  Supp.  314 

Order  and  judgment  reversed.   40  N.  E.  782,  146  N.  Y.  181. 
Mathushek  Piano  Manufg  Co.  v.  Pearce  29  N.  Y.  Supp.  781 

Appeal  dismissed.  89  N.  E.  494,  143  N.  Y.  680. 
Meads  v.  New  York  Cent  &  H.  R.  R.  Co  25  N.  Y.  Supp.  1135 

Judgment  affirmed.  89  N.  E.  858, 144  N.  Y.  720. 

Meaker  v.  Flero  28  N.  Y.  Supp.  469 

Judgment  reversed.   39  N.  E.  714, 145  N.  Y.  165. 
MIckee  v.  Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co.  .24  N.  Y.  Supp.  501 

Appeal  dismissed.   89  N.  E  650,  144  N.  Y.  613. 
Miner  v.  Daly  23  N.  Y.  Supp.  475 

Judgment  affirmed.   89  N.  E.  858,  144  N.  Y.  658. 

Miner's  Will,  In  re  25  N.  Y.  Supp.  537 

Judgment  affirmed.  40  N.  E.  788,  146  N.  Y.  121. 

Montignanl  v.  Blade  26  N.  Y.  Supp.  670 

Judgment  reversed.   89  N.  E.  719,  145  N.  Y.  ill. 
Morrison  v.  Metropolitan  Telephone  &  Telegraph  Co  26  N.  Y.  Supp.  1121 

Judgment  affirmed.    89  N.  E.  858, 144  N.  Y.  708. 

Moras  v.  Burnes  23  N.  Y.  Supp.  1144 

Judgment  affirmed.  40  N.  E.  9*>,  146  N.  Y.  218. 

Morton  v.  O'Keefe  31  N.  Y.  Supp.  446 

Judgment  reversed.   40  N.  E.  8, 145  N.  Y.  244. 
Mosher  v.  Patterson  29  N.  Y.  Supp.  451 

Order  affirmed.   40  N.  E.  990, 146  N.  Y.  827. 

Moss  v.  Tompkins  23  N.  Y.  Supp.  623 

Judgment  affirmed.   89  N.  E.  858, 144  N.  Y.  659. 
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Mullins  v.  Metropolitan  Life  Ins.  Co  28  N.  T.  Snpp.  959 

Order  affirmed.   89  N.  E.  494, 148  N.  Y.  681. 
Million's  Estate,  In  re  26  N.  Y.  Supp.  683 

Judgment  reversed.    89  N.  E.  831,  146  N.  Y.  98. 
Murdock  v.  Robinson  25  N.  Y.  Supp.  120 

Reversed  as  to  one  defendant,  and  affirmed  as  to  other.   89  N. 
E.  829,  145  N.  Y.  65;  40  N.  E.  164, 145  N.  Y.  626. 

Murphy  v.  Hays  26  N.  Y.  Supp.  1116 

Judgment  affirmed.   40  N.  E.  6,  146  N.  Y.  870. 
Mutual  Life  Ins.  Co.  of  New  York  y.  Newell  28  N.  Y.  Supp.  913 

Order  affirmed.   89  N.  E.  494,  144  N:  Y.  627. 
Mutual  Life  Ins.  Co.  of  New  York  v.  O'Donnell  22  N.  Y.  Supp.  1116 

Order  reversed.    40  N.  E.  787,  146  N.  Y.  275. 

National  Board  of  Marine  Underwriters  v.  National  Bank 

of  the  Republic  30  N.  Y  Supp.  544 

Appeal  from  judgment  dismissed;  order  reversed.   40  N.  E. 
600,  146  N.  Y.  64. 

National  Commercial  Bank  v.  Gray  24  N.  Y.  Supp.  997 

Judgment  affirmed.    89  N.  E.  858,  144  N.  Y.  701. 

New  York  &  B.  Ferry  Co.  v.  Mayor,  etc.,  of  City  of  New 

York   31  N.  Y.  Supp.  1131 

Judgment  affirmed.    40  N.  E.  7S5,  146  N.  Y.  145. 
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Judgment  affirmed.   40  N.  E.  18, 145  N.  Y.  879. 

Palmer  v.  Plrson  24  N.  Y.  Supp.  333 

Judgment  affirmed.   89  N.  E.  494,  144  N.  Y.  654. 

Pape  v.  Schofleld  28  N.  Y.  Supp.  340 

Judgment  affirmed.   40  N.  E.  164,  146  N.  Y.  698. 
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Motion  granted.    39  N.  E.  868. 
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Judgment  affirmed.   40  N.  E.  788,  146  N.  Y.  107. 
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People  v.  Milk  Exchange  28  N.  Y.  Supp.  259 

Order  affirmed.   89  N.  E.  1062, 145  N.  Y.  267. 

People  v.  President,  etc.,  of  Village  of  Wapplnger's 
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People  v.  Bathbone  32  N.  Y.  Supp.  108 
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Judgment  affirmed.  89  N.  E.  858,  144  N.  Y.  719. 
Perkins,  In  re  26  N.  Y.  Supp.  858 
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Pierson  y.  Munro  23  N.  Y.  Supp.  1144 

Judgment  affirmed.   89  N.  E.  494,  144  N.  Y.  658. 
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Judgment  affirmed.  89  N.  B.  858,  144  N.  Y.  716. 
Purdy  v.  Lynch  25  N.  Y.  Supp.  685 
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Rettlg  t.  Fifth  Ave.  Transp.  Co  20  N.  Y.  Supp.  806 
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Order  of  general  term  reversed,  and  judgment  of  circuit  court 
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Schell  v.  Merklee  26  N.  Y.  Supp.  1021 

Judgment  reversed.   89  N.  E.  645,  144  N.  Y.  544. 
Schutz  v.  Morette  31  N.  Y.  Supp.  39 

Judgment  reversed.   40  N.  E.  780, 148  N.  Y.  187. 
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Selser  Bros.  Co.  v.  Potter  Produce  Co  30  N.  Y.  Supp.  527 
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Sloane  v.  Martin  28  N.  Y.  Supp.  332 

Judgment  affirmed.  40  N.  E.  217,  145  N.  Y.  524. 
Smith,  In  re  32  N.  Y.  Supp.  317 

Order  reversed.  40  N.  B.  497,  146  N.  Y.  68. 
Smith      Northrop  29  N.  Y.  Supp.  851 

Judgment  affirmed.   40  N.  B.  165, 145  N.  Y.  687. 
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Smith  v.  Rentz  27  N.  Y.  Supp.  1107 
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Judgment  affirmed.   89  N.  E.  494, 144  N.  Y.  654. 
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Upham,  Jn  re  32  N.  Y.  Supp.  56 
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(12  Misc.  Rep.  271.) 

WHITE  t.  FRANKBL  et  al.1 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1896.) 

Receivers—  Levy  on  Goods  in  Possession  of. 

Where  a  temporary  receiver  of  a  limited  partnership  has  been  appointed 
In  a  suit  for  dissolution  thereof,  such  receivership  having  been  con- 
sented to  by  the  general  partners  and  by  a  large  proportion  of  the  cred- 
itors, it  Is  Improper  to  grant  an  ex  parte  order  requiring  the  receiver  to 
allow  the  sheriff  to  levy  on  the  assets  in  the  receiver's  possession  attach- 
ments procured  by  creditors  who  did  not  consent  to  the  receivership,  and 
such  order  will  not  be  confirmed  where  It  is  reasonably  certain  from  the 
facts  disclosed  by  the  moving  papers  that  the  receivership  will  ultimately 
be  made  permanent 

At  chambers.  Action  by  Sarah  A.  White  against  Dionis  Frank- 
el  and  another  to  dissolve  the  firm  of  Prankel  &  Lansing, — a  limit- 
ed partnership.  The  application  of  Benoit  Wasserman  for  an  or- 
der authorizing  a  sheriff  to  levy  attachments  on  the  assets  in 
the  receiver's  possession  was  granted,  and  the  attaching  creditors 
move  to  confirm  said  order.  Denied. 

Ira  Leo  Bamberger,  for  the  attaching  creditors. 
Gayley,  Bancns  &  Fleming  (Hornblower,  Byrne  &  Taylor,  of 
connsel),  for  the  receiver. 
Hirsch  &  Basquin,  for  the  sheriff. 
Ellis  B.  Southworth,  for  plaintiff. 
Jarry  A.  Wernberg,  for  defendants. 

BEEKMAN,  J.  On  the  20th  day  of  March,  1895,  Alexander 
Gnlick  was  appointed  by  this  court  as  reciever  of  the  copartner- 
ship assets  of  the  firm  of  Frankel  &  Lansing,  in  an  action  brought 
by  the  plaintiff,  who  was  the  special  partner  in  said  firm,  the 
general  partners  being  the  defendants  above  named.  The  re- 
ceiver in  question  gave  the  bond  of  $30,000  required  in  the  order, 
which  was  approved  by  a  justice  of  this  court,  and  has  been  duly 
filed.  Immediately  upon  his  appointment,  be  entered  into  posses- 
sion of  the  copartnership  property,  consisting  of  the  Clarendon 
i  Affirmed.  See  33  N.  Y.  S.  1135. 
v.33N.Y.8.no.l—  1 
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Hotel,  in  the  city  of  Brooklyn,  which  was  held  under  lease  by 
said  copartnership,  and  was  being  run  by  the  defendants.  The 
complaint  sets  forth  the  copartnership  relation,  and  also  various 
acts  of  bad  management,  at  least,  on  the  part  of  the  defendants; 
the  utter  insolvency  of  the  firm;  its  indebtedness  in  an  amount 
exceeding  $173,000;  and  that,  under  the  most  favorable  condi- 
tions, its  property  would  not  be  sufficient  to  pay  50  cents  on  the 
dollar.  The  prayer  of  the  complaint  is  that  the  limited  partner- 
ship be  dissolved;  an  account  taken  in  respect  to  the  business; 
that  the  property  of  the  firm  be  sold,  and  the  partnership  debts 
and  liabilities  paid  off;  and  that  a  receiver  be  appointed  pending 
the  action,  and  after  judgment.  Affidavits  were  presented  in  sup- 
port of  the  complaint,  showing  that  a  large  proportion  of  the 
creditors  consented  to  the  receivership,  and  the  written  consent 
of  the  defendants  themselves  was  also  produced,  and  filed  with 
the  moving  papers,  in  the  following  words:  "We  hereby  consent 
to  the  appointment  of  a  receiver  in  this  action,  and  of  all  the 
assets,  as  prayed  for  in  the  complaint,  as  may  be  determined  in 
this  action."  It  will  thus  be  seen  that  the  suit  has  been  brought 
and  is  maintained  in  the  interests  of  the  creditors,  and  that  the 
case  is  not  one  in  which  a  receiver  is  sought  of  a  solvent  con- 
cern, owing  to  irreconcilable  differences  and  quarrels  between 
partners. 

On  the  25th  of  March  two  attachments  were  sued  out  against 
the  firm, — one  by  Peter  J.  Montague,  and  the  other  by  Benoit 
Wasserman, — which  were  granted  by  Mr.  Justice  Brown,  in  the 
city  of  Brooklyn,  on  the  ground  that  the  defendants  had  as- 
signed, disposed  of,  and  secreted  their  property,  with  intent  to 
cheat  and  defraud  their  creditors;  Montague  and  Wasserman 
claiming  to  be  creditors  of  the  partnership.  At  the  same  time 
that  the  warrants  of  attachment  were  signed,  Mr.  Justice  Brown 
made  an  order,  based  upon  the  same  papers  upon  which  the  at- 
tachments had  been  granted,  by  which  he  required  the  receiver 
"to  forthwith  allow  the  sheriff  of  the  county  of  Kings  to  forth- 
with levy  the  said  warrants  of  attachment  upon  the  goods,  chat- 
tels, and  property  of  the  said  Dionis  Frankel  and  Edward  B. 
Lansing,  in  the  possession  or  under  the  control  of  the  said  receiv- 
er." This  order  was  not  a  court  order,  nor  was  it  made  upon  any 
notice  to  the  receiver,  or  to  any  of  the  parties  to  the  action  in 
which  the  receiver  was  appointed;  and  the  first  intimation  which 
the  receiver  had  of  its  existence  was  when  the  sheriff  presented 
himself  at  the  hotel,  took  possession,  and  ousted  him  from  his 
receivership.  If  this  ex  parte  order  is  to  stand,  the  whole  ob- 
ject for  which  the  receiver  was  appointed  by  this  court  will 
have  been  defeated;  the  receivership,  in  effect,  will  be  dissolved; 
and  any  judgment  which  may  be  recovered  in  the  action  will  be 
a  barren  one.  It  is  impossible  that  such  a  proceeding  as  this 
should  be  sanctioned  in  any  court  of  equity.  It  is  contrary  to 
reason  and  fundamental  principles  of  justice.  There  is  nothing 
in  the  papers  which  justifies  the  slightest  inference  that  the  ac- 
tion in  which  the  receiver  was  appointed  was  a  collusive  one.  On 
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the  contrary,  the  evidence  is  most  satisfactory  that  the  action  is 
a  timely  and  proper  one,  and  that  its  purpose  is  to  secure  a 
liquidation  of  the  copartnership  affairs  in  a  manner  which  shall 
be  most  favorable  to  the  creditors.  Furthermore,  the  papers 
show  that  substantially  all  of  the  creditors,  excepting  the  at- 
taching creditors,  whose  claims  represent  only  a  small  propor- 
tion of  the  aggregate  indebtedness,  have  approved  of  the  appoint- 
ment of  the  receiver,  and  are  desirous  that  the  receivership  shall 
continue,  and  the  assets  of  the  partnership  applied  to  the  liquida- 
tion of  its  debts.  While  the  receiver  was  engaged  in  promoting 
this  laudable  purpose,  he  was  served  with  the  attachments  in  ques- 
tion, and  put  out  of  possession  by  the  sheriff  of  the  county  of  Kings, 
under  the  ex  parte  order  made  by  a  judge  out  of  court,  which  is 
now  the  subject  of  this  motion.  If  orders  of  this  kind  may  be 
granted  without  notice,  a  new  and  extremely  convenient  method 
of  dissolving  receiverships,  and  depriving  a  court  of  equity  of  prop- 
erty which  it  has  taken  into  the  custody  of  the  law  through  its 
duly-appointed  officer,  has  been  discovered  by  the  learned  counsel 
for  the  attaching  creditors.  But  it  is  unnecessary  to  enter  upon 
any  extended  argument  for  the  purpose  of  showing  the  impro- 
priety of  the  practice  which  has  been  adopted  by  the  attaching 
creditors  in  this  case.  The  thing  speaks  for  itself.  If  the  cred- 
itors who  have  sued  out  these  attachments  considered  that  it  was 
their  right  to  have  them  levied  upon  the  copartnership  property, 
notwithstanding  the  receivership,  they  should  have  applied  to  this 
court,  on  proper  papers,  for  the  relief  which  they  sought,  and  after 
notice  to  the  receiver  and  the  parties  to  the  action,  when  the  ques- 
tion raised  could  have  been  properly  considered,  and  the  matter 
appropriately  disposed  of.  The  course  adopted,  however,  is  utterly 
inconsistent  with  anything  like  orderly  procedure  in  the  admin- 
istration of  justice,  and  calls  for  a  prompt  and  unqualified  re- 
versal. The  attorney  for  the  attaching  creditors,  in  meeting  the 
motion  made  to  vacate,  the  ex  parte  order,  has,  in  turn,  made  a 
motion  before  me  to  confirm  the  order  in  question, — a  tardy  recog- 
nition of  the  duty  which  originally  rested  upon  him,  of  applying 
to  this  court  in  the  first  instance  for  permission  to  make  his  levy. 

This  brings  up  the  question  as  to  whether  this  court,  after  having 
appointed  a  receiver  in  an  action  which  seeks  the  equal  distribution 
of  all  of  the  assets  of  an  insolvent  partnership  among  the  creditors, 
should  permit  the  levy  of  attachments  on  the  funds  in  court  by  a 
portion  of  the  creditors  only,  where  the  effect  of  such  permission  is 
likely  to  result  in  the  absorption  of  the  greater  part,  if  not  all,  of 
the  fund.  If  this  may  be  permitted,  it  is  quite  plain  that  the  pur- 
pose of  the  action,  and  the  object  sought  by  the  appointment  of 
the  receiver,  will  be  utterly  defeated.  Substantially  all  of  the  cred 
iters,  with  the  exception  of  the  two  who  have  obtained  these  attach- 
ments, have  rested  with  confidence  upon  the  appointment  of  the 
receiver  as  sufficiently  protecting  their  rights,  and  have  not  sought 
to  secure  preferences  over  one  another  by  attachment  The  posi- 
tion, therefore,  of  the  attaching  creditors,  in  this  case,  is  not  one 
which  commends  itself  at  all  to  the  favor  of  the  court;  and,  un- 
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less  their  right  under  the  law  is  so  clear  as  to  control  me  in  the  dis- 
position of  this  case,  I  shall  not  grant  the  order  asked  for,  confirm- 
ing the  levy.  I  do  not  consider  that  I  am  so  bound.  It  is  true 
that  the  receiver  in  this  case  is  a  temporary  receiver,  and  that  he 
is  little  more  than  the  custodian  of  the  copartnership  property. 
The  title  to  the  property  is  still  vested  in  the  copartners,  and  will 
remain  in  that  condition  until  final  judgment,  and  the  appointment 
of  a  permanent  receiver.  But,  upon  the  appointment  of  a  perma- 
nent receiver,  it  will  become  his  duty  to  realize  upon  the  assets  of 
the  estate,  and  to  pay  the  debts  of  the  copartnership,  in  so  far  as 
the  moneys  in  his  hands  will  admit  of  the  same.  It  is  plain  that 
there  must  be  judgment  for  the  plaintiff  in  the  action,  and  that  .the 
receivership  will  be  made  permanent  The  consent  above  referred 
to,  signed  by  the  defendants,  that  a  receiver  be  appointed  as  prayed 
for  in  the  complaint,  is  tantamount  to  a  consent  for  judgment  It 
is  therefore  a  matter  of  paramount  importance  that  the  assets  of 
the  copartnership  should  be  protected  and  preserved  by  the  tem- 
porary receiver,  in  order  that  the  final  judgment  may  be  made  ef- 
fectual. The  attaching  creditors  will  fare  as  well  as  all  of  the  oth- 
er creditors  of  the  concern,  and  have  therefore  no  just  reason  to 
complain  of  the  appointment  of  the  receiver.  The  fact  that  they 
may  be  deprived  of  a  preference  which  they  have  sought  to  obtain 
by  attachment  does  not,  as  I  have  said,  entitle  them  to  any  consid- 
eration on  that  ground.  Courts  of  equity  favor  the  equal  distribu- 
tion of  the  assets  of  insolvent  estates,  and,  as  the  principle  is  a  just 
and  wholesome  one,  attempts  to  secure  preference  by  attachment 
after  the  court  has  assumed  control  over  the  estate  should  not  be 
sanctioned. 

The  attorney  for  the  attaching  creditors  appeals  to  the  case  of 
Webster  v.  Lawrence,  47  Hun,  565,  in  support  of  his  right  to  make 
the  levy  in  question.  The  facts  in  that  case,  however,  are  widely 
different  from  those  before  me.  In  that  case  a  general  assign- 
ment for  the  benefit  of  creditors  was  made  by  the  firm  of  H.  Web- 
ster &  Co.  Subsequently,  Horace  Webster,  one  of  said  firm, 
brought  an  action  to  obtain  a  partnership  dissolution  and  account- 
ing, and  obtained  the  appointment  of  a  temporary  receiver.  The 
action  was  based  on  an  allegation  that  the  general  assignment  was 
fraudulent  A  creditor  sued  out  an  attachment  against  the  firm, 
and  sought  to  levy  on  the  property  which  had  passed  from  the  as- 
signees into  the  hands  of  the  receiver,  and  his  claim  to  make  the 
levy  in  question  was  based  upon  the  contention  that  the  general 
assignment  was  fraudulent,  as  against  creditors.  It  is  plain,  there- 
fore, that  the  ultimate  success  of  the  attaching  creditor  depended 
upon  his  ability  to  establish  the  voidness  of  the  general  assign- 
ment; and  as  the  receiver  was  appointed  in  an  action  between  the 
copartners,  brought  for  the  purpose  of  testing  the  validity  of  the 
assignment,  the  rights  of  the  attaching  creditor,  which  could  attach 
only  in  case  the  general  assignment  was  void,  would  naturally  be 
superior  to  the  claims  of  the  receiver.  The  question  in  the  case 
arose  on  a  motion,  on  notice,  on  the  part  of  the  attaching  creditor, 
made  in  the  action  in  which  the  receiver  was  appointed,  that  the 
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sheriff  might  be  allowed  to  levy  the  attachment  in  question  against 
the  property  of  H.  Webster  &  Co.  in  the  hands  of  the  receiver.  Un- 
der the  circumstances  of  that  case,  which  were  somewhat  peculiar, 
the  court  held  that  there  was  no  reason  why  the  plaintiff  in  the 
attachment  should  not  be  at  liberty  to  pursue  his  rights,  notwith- 
standing such  property  had  been  placed  in  the  custody  of  the  court. 
The  case,  as  reported,  unfortunately,  is  very  meager  in  its  state- 
ment of  facts.  Those  which  I  have  stated  I  have  obtained  from  a 
copy  of  the  brief  of  the  counsel  for  the  attaching  creditor,  which 
was  submitted  to  me  upon  the  argument.  In  the  case  at  bar,  al- 
though the  attaching  creditors  have  made  some  pretense  of  claim 
that  the  action  is  a  collusive  one,  the  evidence  before  me  utterly 
fails  to  substantiate  it;  and  the  reason  for  granting  the  leave  to 
levy  which  existed  in  the  case  of  Webster  v.  Lawrence,  namely, 
that  the  attaching  creditor  should  have  the  right  to  test  the  title 
to  the  property  in  the  manner  provided  by  law,  finds  no  counter- 
part in  this  case.  I  do  not  consider,  therefore,  that  that  case  is  any 
authority  for  the  granting  of  the  application  now  made  for  leave  to 
levy  on  the  property  in  the  hands  of  the  receiver.  If  the  attaching 
creditors  in  this  case  fear  that  proceedings  may  be  taken  in  the 
action,  such  as  a  discontinuance,  or  any  other  course  that  would  be 
prejudicial  to  them  as  creditors,  they  are  at  liberty  to  move  to  be 
made  parties  to  the  action,  when  the  question  as  to  the  propriety 
of  admitting  them  will  be  determined  by  the  court  in  their  favor, 
if  the  facts  presented  by  them  are  found  to  justify  the  exercise  of 
the  discretion  of  the  court  in  that  regard;  and  if  the  receivership 
should  be  dissolved,  and  the  property  restored  to  the  copartners, 
the  court  would  doubtless  adjudge  that  the  attaching  creditors  had 
a  lien  or  charge  upon  the  fund,  by  virtue  of  the  issuing  of  the  at- 
tachments in  question,  which  would  be  suitably  provided  for  before 
the  property  was  returned  to  the  copartners.  Of  course,  upon  the 
facts  of  the  case  presented  to  me,  it  is  exceedingly  improbable  that 
there  will  be  any  such  outcome  of  this  litigation;  but,  while  it  is 
improbable,  it  is  still  possible,  and  the  fact  of  its  possibility  may  be 
a  sufficient  justification  for  the  bringing  in  of  these  attaching  cred- 
itors as  parties  defendant  in  the  action. 

For  the  reasons  which  I  have  stated,  the  motion  to  vacate  the 
order  made  by  Mr.  Justice  Brown  should  be  granted,  with  costs, 
the  levy  made  thereunder  by  the  sheriff  of  Kings  county  set  aside, 
and  the  sheriff  directed  to  restore  the  property  in  question  to  the 
receiver.  The  motions  made  by  the  attorney  for  the  attaching  cred- 
itors to  confirm  said  order  are  denied,  with  costs. 


02  Misc.  Uep.  171.) 

HATT  v.  HAGAMAN  et  ftL 
(Supreme  Court,  Special  Term,  Albany  County.  April  2, 1896.). 

ThDSTS— POWER8  OF  TBU8TEE. 

A  provision  In  a  trust  deed  that  the  trustee  may  sell  the  trust  property, 
and  invest  the  proceeds  in  productive  real  estate,  "or  in  such  other  safe 
and  permanent  securities  as  he  may  deem  proper,"  does  not  authorize 
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him  to  sell  property  purchased  by  his  predecessor  as  a  reinvestment  of 
the  proceeds  of  the  sale  of  property  belonging  to  the  trust  estate. 

Action  by  Samuel  S.  Hatt  against  William  Hagaman  and  an- 
other for  specific  performance.   Complaint  dismissed. 

Mead  &  Hatt,  for  plaintiff. 
Ward  &  Cameron,  for  defendants. 

HERRICK,  J.  On  the  1st  day  of  March,  1856,  William  Smith, 
of  the  city  and  county  of  Albany,  in  this  state,  executed  and  de- 
livered to  Otis  Allen  a  deed  of  all  the  property,  both  real  and  per- 
sonal, which  had  theretofore  been  assigned  to  him  by  one  Thomas 
K.  Bleeker,  in  trust  to  pay  the  debts  of  Thomas  S.  Bleeker,  the  ex- 
penses attending  the  execution  of  the  trust,  the  necessary  repairs 
to  buildings  and  fixtures,  the  insurance,  and  also  the  assessments 
and  taxes,  after  the  payment  of  which  the  income  of  such  estate 
was  to  be  paid  to  the  said  Thomas  S.  Bleeker,  during  his  natural 
life;  upon  the  death  of  the  said  Thomas  S.  Bleeker,  the  said  trus- 
tee, or  his  successors,  to  convey  all  the  property  then  remaining 
in  his  hands  to  such  person  or  persons  as  should  be  designated 
by  the  said  Thomas  S.  Bleeker  in  his  last  will  and  testament,  and, 
in  default  of  any  such  designation,  then  to  convey  the  same  to  the 
heirs  at  law  and  next  of  kin  of  the  said  Thomas  S.  Bleeker,  in 
the  same  manner  as  if  the  said  Thomas  S.  Bleeker  had  died  intes- 
tate, seised  of  the  property  so  conveyed  in  trust  It  was  further 
provided  in  the  said  trust  deed  as  follows: 

"And  the  said  party  of  the  second  part  is  also  hereby  authorized  and  em- 
powered at  any  time  to  grant,  sell,  assign,  and  transfer  the  said  real  and  per- 
sonal estate  so  held  by  him  in  trust,  or  any  part  thereof,  at  either  public  or 
private  sale,  and  on  such  terms,  conditions,  and  credits  as  he  may  deem  ex- 
pedient, and  to  execute  all  necessary  deeds,  conveyances,  assignments,'  and 
transfers  to  perfect  any  such  sale  or  sales,  and  to  apply  the  proceeds  of  such 
sales  and  the  capital  of  the  personal  estate  which  may  at  any  time  be  In  his 
bands  to  the  payment  of  the  debts  which  he  is  hereinbefore  authorized  to  pay. 
and  to  reinvest  the  surplus  proceeds  arising  from  any  such  sale  or  sales,  and 
the  capital  of  any  part  of  the  said  personal  estate  which  may  at  any  time  be 
in  his  hands,  in  the  purchase  of  good,  productive  real  estate  situate  in  the 
state  of  New  York,  or  in  good  bonds  and  mortgages  on  unincumbered,  produc- 
tive real  estate  in  this  state,  or  in  such  other  safe  and  permanent  securities  as 
he  may  consider  proper." 

The  plaintiff  herein  subsequently  became  the  trustee  and  suc- 
cessor of  the  said  Otis  Allen,  under  such  trust  deed.  On  the  14th 
day  of  February,  1895,  the  plaintiff  entered  into  a  written  contract 
with  the  defendants  for  the  sale  to  them  of  a  certain  house  and 
lot,  situate  in  the  city  of  Albany,  which  house  and  lot  had  been 
acquired  by  one  of  the  predecessors  of  said  plaintiff  as  trustee 
under  said  trust  deed,  the  same  being  purchased  as  a  reinvest- 
ment of  the  surplus  proceeds  arising  from  a  sale  or  sales  of  prop- 
erty belonging  to  the  trust  estate.  The  defendants  agreed  to  pur- 
chase such  property,  and  pay  therefor  the  sum  of  $3,200,  on  or 
about  the  21st  day  of  February,  1895.  Subsequent  to  the  execu- 
tion of  such  contract,  the  defendants  refused  the  performance 
thereof  of  their  part,  upon  the  ground  that  the  plaintiff  had  no 
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power  or  authority  to  sell  such  property,  and  could  not  give  a 
legal  title  thereto,  and  thereupon  the  plaintiff  brought  this  action 
for  a  specific  performance  by  the  defendants  of  their  contract  to 
purchase  the  property  in  question.  The  facts  are  undisputed,  and 
are  substantially  as  herein  stated. 

The  court  will  not  decree  a  specific  performance  upon  the  part 
of  the  vendee  of  a  contract  to  purchase  real  estate  where  there 
is  doubt  of  the  ability  of  the  vendor  to  convey  a  good,  marketable 
title  to  the  property  in  question.  Every  purchaser  of  real  estate 
is  entitled  to  a  marketable  title,  free  from  incumbrances  and  de- 
fects, and  he  will  not  be  compelled-  to  take  property  the  posses- 
sion of  which  he  may  be  compelled  to  defend  by  litigation.  The 
title  should  be  such  that,  if  he  wishes  to  sell,  he  may  be  reasonably 
sure  that  no  flaw  or  doubt  will  arise  to  disturb  its  market  value. 
Shriver  v.  8b  river,  86  N.  Y.  575;  Vought  v.  Williams,  120  N.  Y.  253, 
24  N.  E.  105;  Irving  v.  Campbell,  121  N.  Y.  353,  24  N.  E.  821.  In 
this  case  the  power  of  sale  is  expressly  granted  to  the  trustee, 
but  it  is  in  terms  confined  to  the  property  conveyed  to  the  trus- 
tee. It  is  granted  for  a  double  purpose, — paying  debts,  and  mak- 
ing investments;  and  that  power  seems  to  have  been  exercised 
already,  it  appearing  in  the  plaintiffs  complaint  that  the  property 
in  question  here  was  procured  by  an  investment  of  the  proceeds  of 
a  sale  or  sales  of  the  trust  property.  There  is  no  express  author- 
ity for  a  sale  of  any  after-acquired  property.  The  court  will  imply 
those  powers  which  are  necessary  to  carry  out  the  purposes  of  the 
trust;  no  more.  There  are  no  purposes  of  the  trust  alleged  in  the 
plaintiffs  complaint,  nor  can  I  see  any  in  reading  the  trust  deed, 
which  render  it  necessary  to  sell  the  property  in  question  here; 
neither  do  I  think  that  the  power  to  sell  the  property  in  question 
can  be  inferred  from  the  power  of  the  sale  expressly  given  in  the 
trust  deed.  It  will  be  observed  that  the  trustee  is  directed,  after 
paying  the  debts,  to  reinvest  the  surplus  proceeds  arising  from  any 
sale  or  sales  in  the  purchase  of  good,  productive  real  estate,  or  in 
bonds  and  mortgages,  "or  in  such  other  safe  and  permanent  se- 
curities as  he  may  consider  proper."  It  seems  to  me  that,  instead 
of  inferring  from  this  the  right  to  sell  property  in  which  the  pro- 
ceeds of  such  sales  had  been  invested,  these  words  are  rather  a 
restriction  upon  the  continued  power  to  sell,  of  the  trustee,  and 
that  the  grantor  contemplated  permanent  investments,  to  con- 
tinue during  the  life  of  the  trust  estate.  The  question,  at  least, 
is  a  serious  one,  not  free  from  doubt,  and  one  which  cannot  but 
affect  the  market  value  of  the  property  in  question,  and  the  title 
offered  to  the  defendants  is  therefore  not  one  that  a  court  of  equity 
should  compel  them  to  accept. 

The  complaint  should  therefore  be  dismissed,  with  costs. 
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LYLE  et  aL  v.  LITTLE  et  aL 


(Supreme  Court,  General  Term,  First  Department  January  18,  1895.) 

Adjoining  Landowners— Overhanging  Wall. 

Where  the  owner  of  a  lot  erects  a  wall  the  foundation  of  which  Is 
wholly  on  his  lot,  but  a  part  of  which  overhangs  an  adjoining  lot,  the 
adjoining  owner  will  not  be  enjoined  from  removing  so  much  of  the  wall  as 
overDangs. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  S.  Lyle  and  another  against  Joseph  J.  Little  and 
others  to  enjoin  defendants  from  removing  parts  of  the  northerly 
wall  of  plaintiffs'  building.  A  preliminary  injunction  was  granted, 
and,  on  a  motion  to  vacate  the  same,  the  following  order  was 
entered:  "It  is  ordered  that  the  said  injunction  hereinbefore 
granted  be,  and  the  same  is  hereby,  vacated  and  annulled;  and  it 
is  further  ordered  that  the  defendants,  and  each  of  them,  and  their 
and  his  servants,  agents,  and  employe's,  be,  and  they  hereby  are, 
restrained  and  enjoined  during  the  pendency  of  this  action,  or  until 
the  further  order  of  the  court,  from  in  any  manner  interfering 
with,  removing,  or  cutting  away  any  part  or  portion  of  the  wall 
on  the  northerly  side  of  the  building  known  as  'Number  471  Broad- 
way and  44  Mercer  Street,'  in  the  city  of  New  York,  saving  and 
excepting  so  much  of  said  wall  as  extends,  overhangs,  bulges,  or 
protrudes  to  the  northward  of  the  line  between  the  premises  on 
which  said  building  stands  and  the  premises  adjoining  on  the 
north,  or  to  the  northward  of  points  vertically  over  said  line.  And 
this  injunction  shall  not  in  any  way  be  taken  as  restraining  or 
enjoining  the  defendants,  or  either  of  them,  or  any  one  on  their 
behalf,  from  cutting  away  or  removing  such  part  or  parts  of  said 
wall,  if  any,  as  so  extend,  overhang,  bulge,  or  protrude  to  the  north- 
ward of  said  line  or  of  points  vertically  above  it"  From  the  por- 
tion of  said  order  which  reads  as  follows:  "Saving  and  excepting 
so  much  of  said  wall  as  extends,  overhangs,  bulges,  or  protrudes 
to  the  northward  of  the  line  between  the  premises  on  which  said 
building  stands  and  the  premises  adjoining  on  the  north,  or  to  the 
northward  of  points  vertically  over  said  line;"  and  the  portion 
which  reads:  "And  this  injunction  will  not  in  any  way  be  taken 
as  restraining  or  enjoining  the  defendants,  or  any  one  on  their 
behalf,  from  cutting  away  or  removing  such  part  or  parts  of  said 
wall  as  so  extend,  overhang,  bulge,  or  protrude  to  the  northward  of 
said  line  or  of  points  vertically  above  it," — plaintiffs  appeal.  Af- 
firmed. 

The  opinion  of  Mr.  Justice  PATTERSON  at  special  term  is  as  fol- 
lows: 

It  is  stated  In  the  complaint  in  this  action  that  the  wall,  interference  with 
which  on  the  part  of  the  defendants  is  enjoined  by  the  temporary  Injunction, 
stands  altogether  upon  the  plaintiffs'  land;  and,  if  such  Is  the  fact  the  in- 
junction must  be  continued.  The  question  of  title  to  the  two  inches  of  ground, 
which  it  Is  said  the  defendants  intend  to  occupy  by  their  wall,  cannot  be  deter- 
mined in  this  action.  The  answering  affidavits  state,  however,  that  the  defend- 
ants have  no  Intention  of  building  beyond  their  own  line;  but  to  prevent  any 
further  misunderstanding  and  dispute  with  reference  to  that  subject  the  in- 
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Junction  will  be  continued,  to  prevent  any  Interferences  with  the  plaintiffs' 
wall  as  It  now  stands,  except  as  hereinafter  stated. 

It  is  claimed  on  the  part  of  the  defendants  that  there  is  an  encroachment  of 
the  plaintiffs'  wall,  caused  by  Its  bulging  or  overhanging  at  various  pointB 
about  the  foundation,  over  the  land  of  the  defendants,  and  that  such  bulging 
prevents  the  erection  of  a  wall  on  their  land,  which  shall  be  perpendicular  from 
the  foundation  to  the  top  of  the  building.  This  condition  of  the  wall  seems  to 
be  established.  The  plaintiffs  have  no  right  by  prescription  or  otherwise  to 
maintain  the  overhanging  wall,  so  as  to  prevent  the  defendants  erecting  their 
building  with  a  true  perpendicular  side  wall,  or  to  compel  a  change  In  their 
plans  to  accord  with  the  defect  In  the  plaintiffs'  wall.  To  whatever  cause  this 
encroachment  may  be  attributable,  its  existence  cannot  interfere  with  the  de- 
fendants' rights,  and  there  is  no  sound  reason  suggested  why  they  should  be 
obstructed  in  the  occupation  of  space  for  their  building  which  justly  belongs 
to  them.  If,  by  cutting  in  the  wall  as  the  defendants  propose  to  do,  the  plain- 
tiffs' building  may  be  rendered  insecure,  it  is  for  them  to  see  that  it  is  made 
safe;  and  the  answering  affidavits  show  that  the  defendants  have  not  only 
expressed  a  willingness,  but  that  they  are  ready,  to  co-operate  with  the  plain- 
tiffs in  any  reasonable  method  of  rendering  the  plaintiffs'  building  safe,  and 
for  that  purpose  the  plaintiffs  would  be  permitted  to  enter  upon  the  defend- 
ants' land.  It  is  somewhat  indefinite  from  the  papers  at  what  part  of  the 
wall  and  to  what  extent  this  overhanging  exists,— a  matter  which  should 
be  determined  by  an  accurate  survey  of  the  wall,  so  that  a  proper  provision 
may  be  made  as  to  the  parts  of  the  wall  In  respect  to  which  the  injunc- 
tion is  not  to  apply.  It  would  seem  appropriate  that  such  a  survey  should 
be  procured  from  an  officer  of  the  department  of  buildings  of  the  city  of  New 
York. 

The  Injunction  will  be  modified  in  the  manner  suggested,  and  the  order  may 
be  settled  on  two  days'  notice. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

J.  Kling,  for  appellants. 

A.  B.  Thacher,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  flO  costs  and  disburse- 
ments, on  opinion  of  special  term. 


(11  Misc.  Rep.  633.) 

ABRAM  PRANOH  CO.  V.  SHAPIRO. 

(City  Court  of  New  York,  General  Term.  March  19,  1895.) 

BUPPLRMENTAL  ANSWER— L ACHES. 

An  application  for  leave  to  file  a  supplemental  answer  alleging  that 
plaintiff,  being  a  foreign  corporation,  had  failed  to  file  the  certificate  re- 
quired by  law,  will  be  denied  on  the  ground  of  laches,  where  It  was  not 
made  until  13  months  after  issue  was  joined,  and  the  complaint  alleged 
that  plaintiff  was  a  foreign  corporation. 

Appeal  from  special  term. 

Action  by  Abram  Franch  Company  against  Harris  Shapiro.  From 
an  order  granting  leave  to  defendant  to  file  a  supplemental  answer, 
plaintiff  appeals.  Reversed. 


Argued  before  EHRLICH,  O.  J.,  and  VAN  WYOK  and  NEW- 
BURGER,  JJ. 

Hayes  &  Greenbaum,  for  appellant 
Albert  L.  Phillips,  for  respondent. 
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NEWBURGER,  J.  This  is  an  appeal  from  an  order  granting 
leave  to  the  defendant  to  serve  a  supplemental  answer  to  the  com- 
plaint The  action  was  commenced  in  November,  1893,  and  issne 
was  joined  on  or  about  the  18th  day  of  December,  1893.  The  case 
was  duly  noticed  for  trial,  and  appeared  on  the  day  calendar  a 
number  of  times.  On  the  18th  day  of  January,  1895, — 13  months 
after  issue  was  joined, — the  defendant  moved  for  leave  to  serve  a 
supplemental  answer  to  the  complaint;  setting  up  as  an  additional 
defense  that  the  plaintiff,  being  a  foreign  corporation,  has  failed  to 
file  a  certificate  authorizing  it  to  do  business  in  this  state.  The 
defendant's  moving  papers  showed  that  the  certificate  was  filed 
after  the  action  was  commenced.  The  motion  was,  however,  grant- 
ed, and  from  the  order  entered  thereon  this  appeal  is  taken. 

The  defendant  was  guilty  of  laches.  It  is  claimed,  however,  by 
the  defendant,  in  his  affidavit,  that  at  the  time  of  joining  issue  he 
did  not  know  that  plaintiff  had  failed  to  file  a  certificate  as  re- 
quired by  chapter  687  of  the  Laws  of  1892.  The  complaint  alleges 
that  the  plaintiff  was,  and  still  is,  a  foreign  corporation  organized 
under  the  laws  of  the  state  of  Massachusetts ;  and,  if  the  defendant 
desired  to  take  advantage  of  a  failure  on  the  part  of  the  plaintiff 
to  comply  with  any  law  of  this  state,  it  was  his  duty  to  inquire. 
He  knew  that  the  plaintiff  was  a  foreign  corporation,  and  he 
could  have  discovered  in  November,  1893,  what  he  ascertained  in 
January,  1895,  by  communicating  with  the  secretary  of  state.  It 
is  claimed,  however,  by  the  learned  counsel  for  the  defendant,  that 
he  was  misled  by  reason  of  several  opinions  found  by  him  upon 
questions  similar  to  the  one  at  bar  An  examination  of  the  au- 
thorities cited  (Contracting  Co.  v.  Del  Genovese  [Super.  Ct.  N. 
Y.]  infra:  Abram  French  Co.  v.  Marx  [Com.  PI.  N.  Y.]  31  N.  Y. 
Supp.  122)  fails  to  convince  us  of  any  change  in  the  law  in  refer- 
ence to  the  filing  of  certificates;  and  the  two  opinions  cited  are 
not  opposed  to  each  other, — one  simply  holding  that  the  failure 
on  the  part  of  a  foreign  corporation  to  file  a  certificate  was  good 
ground  for  a  demurrer,  and  the  other  holding  it  could  be  raised  by 
answer  where  it  did  not  appear  in  the  complaint  The  defendant's 
laches  have  not  been  properly  explained.  For  these  reasons  the 
order  appealed  from  must  be  reversed,  with  costs.    All  concur. 


BOUKER  CONTRACTING  CO.  v.  DEL  GENOVESE. 
(Superior  Court  of  New  York  City,  Special  Term.  June  10,  1893.) 
At  chambers.  Defendant  demurs  to  the  complaint  Sustained. 

SEDGWICK,  C.  J.  The  complaint  does  not  allege  In  what  state  the  con- 
tract In  action  was  made.  Chapter  687,  Laws  1892,  refers  only  to  actions 
on  contracts  or  business  done  or  made  In  this  state.  As  no  attention  was 
given  to  this  on  the  argument,  none  will  be  given  here.  If  the  procuring 
under  the  act  the  certificate  provided  for  Is  an  essential  part  of  the  right  of 
a  foreign  corporation  to  sue,  It  is  presumed  that  the  certificate  has  not  been 
obtained,  If  that  fact  be  not  pleaded.  It  Is  not  here  pleaded.  The  fifteenth 
section  exacts  that  no  foreign  stock  corporation  doing  business  in  this  state 
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without  such  certificate  shall  maintain  any  action  in  this  state  until  it  shall 
have  procured  such  certificate.  Under  this,  the  present  action  cannot  be  main- 
tained validly.  The  plaintiff  claims  that  another  part  of  the  section  author- 
izes the  bringing  of  the  action.  It  Is:  "No  such  corporation,  now  doing  busi- 
ness in  this  state,  shall  do  business  herein  after  December  31st.  1892,  without 
having  procured  such  certificate  from  the  secretary  of  state,  but  any  lawful 
contract  previously  made  by  the  corporation  may  be  performed  and  enforced 
within  this  state  subsequent  to  such  date."  The  last  clause,  "but  any  lawful 
contract,"  refers  to  the  first  part  of  the  section,  and  does  not  introduce  any 
independent,  substantial  provision.  It  means  that,  if  the  corporation  that  has 
obtained  authority  to  do  business  has  made  a  contract  before  the  authority 
has  been  obtained,  that  contract  may  be  performed  and  enforced.  The  word 
"the"  Is  significant,  as  indicating  a  corporation  that  has  obtained  authority.  I 
am  of  opinion  that  the  obtaining  of  the  certificate  of  authority  to  do  business 
should  have  been  pleaded.  Judgment  for  defendant  on  the  demurrer,  with 
leave  to  plaintiff  to  amend  on  payment  of  the  costs  of  the  demurrer. 


(12  Misc.  Rep.  149.) 


(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

1.  Appeal — Review— Objections  hot  Raised  Below. 

Where  defendant,  in  a  summary  proceeding  to  recover  possession  of  real 
estate,  consents  to  the  trial,  and  litigates  the  Issues,  he  thereby  waives  the 
objection  that  the  petition  on  which  the  precept  was  Issued  was  not  suf- 
ficiently definite  in  respect  to  the  time  of  letting. 

2.  Landlord  and  Tenant— Eviction  of  Tenant. 

There  can  be  no  eviction  of  a  tenant  without  an  abandonment  of  pos- 
session by  him. 

Appeal  from  Tenth  district  court. 

Summary  proceeding  by  Cora  D.  Wyckoff  and  others  against 
Robert  Prommer  to  recover  possession  of  land.  From  a  final  order 
in  favor  of  plaintiffs,  defendant  appeals.  Affirmed. 

Argued  before  BIBCHOFF  and  GIEGEBIOH,  JJ. 

Joseph  Martin,  for  appellant 
E.  G.  Duvall,  for  respondents. 

< 

BIBCHOFF,  J.  This  was  a  summary  proceeding  to  recover  the 
possession  of  demised  premises  for  non-payment  of  rent  The  pre- 
cept was  issued  out  of  and  made  returnable  to  the  Seventh  district 
court,  within  whose  jurisdiction  the  premises  were  situated,  and  the 
proceeding  was,  upon  the  service  and  return  of  the  precept,  with 
the  written  consent  of  the  parties,  transferred  from  said  court  to 
the  Tenth  district  court  for  trial.  Thereupon  the  trial  was  had 
in  the  Tenth  district  court,  and  the  proceeding  was  determined  by 
a  final  order,  made  by  the  justice  thereof,  and  sitting  in  the  last- 
mentioned  court,  awarding  possession  of  the  premises  to  the  land- 
lords. From  the  final  order  the  tenant  has  appealed,  and  the 
return  upon  this  appeal  is  from  the  Tenth  district  court. 

The  order  appealed  from  is  not  void  for  want  of  jurisdiction  of 
the  justice  who  made  it.  Observing  that  there  is  no  provision  for 
retransfer  of  the  proceeding  to  the  court  out  of  which  the  precept 
was  issued,  it  is  beyond  dispute  that  it  is  not  only  the  province,  but 
the  duty,  of  the  justice  sitting  in  the  court  to  which  the  proceeding 
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has  been  transferred  for  trial,  to  make  the  final  order,  if  the  facts 
determined  by  the  justice  entitle  the  person  seeking  possession  to 
such  an  order,  and  of  the  last-mentioned  court  to  enforce  it  Sec- 
tion 1357  of  the  consolidation  act  (chapter  410,  Laws  1882;  see  Code 
Civ.  Proc.  §  2234)  provides  that  summary  proceedings  to  recover  the 
possession  of  land  must  be  had  in  the  district  court  of  the  district 
within  which  the  premises,  or  a  portion  thereof,  are  situated;  sec- 
tion 1358  (Code  Civ.  Proc.  §  2239),  that  all  subsequent  proceedings 
must  be  had  in  the  court  out  of  which  the  precept  was  issued,  and 
to  which  it  must  be  returnable,  except  as  provided  in  section  1360; 
and  section  1300  (Code  Civ.  Proc.  §  2246),  that  the  clerk  of,  or  the 
justice  sitting  in,  the  court  to  which  the  orecept  was  returnable, 
may,  upon  the  consent  of  the  parties,  transfer  the  cause  for  trial 
to  a  district  court  of  an  adjoining  district,  which  last-mentioned 
court  shall  possess  the  same  jurisdiction  and  power,  at  its  own 
courthouse,  as  if  the  premises  were  situated  within  its  district 
Having  consented  to  trial  in  the  court  below,  and  litigated  the 
issues,  the  appellant  must  be  deemed  to  have  waived  the  objection 
that  the  petition  upon  which  the  precept  was  issued  was  not  suffi- 
ciently definite  in  respect  to  the  time  of  the  letting.  Sims  v.  Hum- 
phrey, 4  Denio,  185;  Nemetty  v.  Naylor,  100  N.  Y.  562,  3  N.  E.  497. 
The  letting  to  the  appellant  appeared  from  the  uncontradicted  testi- 
mony of  Duvall,  a  witness  for  the  landlords.  Duvall  testified  that  in 
a  proceeding  by  the  same  landlords  to  recover  possession  for  the  al- 
leged expiration  of  the  term,  instituted  in  the  Seventh  district  court, 
and  in  which  the  landlords  were  defeated,  the  appellant  denied  that 
the  premises  were  demised  to  him  for  one  month  only,  and  testified 
that  the  letting  was  for  a  longer  period  at  the  monthly  rental  of 
f  125,  payable  in  advance.  The  appellant's  testimony  in  the  former 
proceeding  was  admissible  upon  the  trial  of  this  afe  admissions 
against  interest,  and  so  not  objectionable  as  hearsay.  It  was  com- 
petent also  to  prove  the  admissions  by  the  testimony  of  one  who 
was  present  and  heard  them  made.  The  defense  of  eviction  was 
not  sustained.  There  can  be  no  eviction  without  an  abandonment 
of  possession.  Boreel  v.  Lawton,  90  N.  Y.  293.  It  was  contended 
on  the  appellant's  behalf  that  because  of  the  execution  and  delivery 
of  a  lease  by  the  landlords  or  their  agent  to  the  appellant's  under- 
tenant, during  the  existence  of  the  lease  to  the  appellant,  the  latter 
was  evicted,  the  later  lease  being  inconsistent  with  the  continuance 
of  the  first.  Upon  the  landlords'  defeat,  however,  in  the  former 
proceeding  to  recover  possession,  the  lease  to  the  appellant's  under- 
tenant was  at  once  canceled,  and  from  the  unchallenged  evidence 
upon  the  trial  of  this  proceeding  it  appeared  that  the  appellant 
continued  in  the  uninterrupted  possession  of  the  demised  premises, 
and  of  the  rents  and  profits  thereof,  and  that  he  was  in  such  posses- 
sion at  the  time  of  the  trial.  The  landlords  being  tenants  in  com- 
mon, and  colessors  of  the  appellant,  either  or  both  were  entitled 
to  possession  and  the  payment  of  the  rent.  Hence  proof  of  the 
agenf  8  authority  from  one  of  the  landlords  and  lessors  to  demand 
payment  of  the  rent,  and  to  institute  this  proceeding  for  nonpay- 
ment, was  sufficient    The  order  should  be  affirmed,  with  costs. 
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(12  Misc.  Rep.  152.) 

FROMMER  v.  ROESSLER. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

Landlord  and  Tenant— Action  for  Rent— Eviction. 

The  eviction  of  defendant  from  premises  as  under-tenant  of  plaintiff, 
who  bad  been  dispossessed,  is  a  good  defense  to  an  action  for  rent  accruing 
after  eviction. 

Appeal  from  Seventh  district  court. 

Action  by  Robert  Frommer  against  Franz  Roessler  for  rent 
From  a  judgment  in  favor  of  defendant,  rendered  by  the  justice 
without  a  jury,  plaintiff  appeals.  Affirmed. 

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

Joseph  Martin,  for  appellant 
E.  G.  Duvall,  for  respondent 

PER  CURIAM.  The  defendant's  eviction  from  the  premises  as 
undertenant  of  the  plaintiff,  the  dispossessed  tenant,  was  an  avail- 
ing defense  to  the  latter's  action  for  rent  accruing  after  the  date  of 
the  eviction.  Ash  v.  Purnell  (Com.  PI.  N.  Y.)  11  N.  Y.  Supp.  54. 
That  the  ground  stated  for  the  objection  to  the  admission  in  evi- 
dence of  the  record  in  the  dispossess  proceeding  of  Wyckoff  v. 
Frommer  was  not  well  founded  appears  from  the  opinion  handed 
down  herewith  in  affirmance  of  the  final  order  therein  (33  N.  Y. 
Supp.  11),  but,  apart  from  this,  the  record,  even  if  apparently  ir- 
regular, was  admissible  to  prove  the  fact  of  the  eviction;  and  so 
also  of  the  warrant  for  dispossession.  The  evidence  of  defendant's 
witness  Duval  as  to  the  testimony  given  by  plaintiff  upon  a  former 
trial  that  the  latter's  agreement  with  the  landlords  of  the  premises 
called  for  the  payment  of  rent  for  a  stated  term  at  the  rate  of  f  125 
a  month  was  properly  received  as  proof  of  admissions  against  inter- 
est (see  Wyckoff  v.  Frommer),  and  had  direct  relevancy  to  the 
issues  raised  by  defendant's  counterclaim  upon  the  landlords1  de- 
mand for  this  rent  theretofore  assigned  to  the  defendant.  The 
judgment  is  found  to  be  in  accord  with  the  justice  of  the  case,  and, 
as  above  shown,  the  points  raised  by  the  appellant  present  no 
ground  for  its  reversal.    Judgment  affirmed,  with  costs. 


(11  Misc.  Rep.  245.) 

DOVALE  v.  ACKERMAN. 

(Common  Pleas  of  New  York  City  and  County,  Trial  Term.  February,  1895.) 

C0KP3OMI8K— Invalid  Claim. 

A  promise  made  in  consideration  of  the  release  by  the  promisee  of  a 
claim  against  the  promisor  is  valid,  though  the  claim  released  was  not  en- 
forceable, as  forbearing  to  prosecute  the  claim  is  sufficient  to  support  the 
promise. 

Action  by  Clarita  Dovale  against  Bernard  L.  Ackerman.  A  ver- 
dict was  rendered  in  favor  of  defendant,  and  plaintiff  moves  for  a 
oew  trial  on  the  minutes.  Granted. 
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Edward  W.  8.  Johnston,  for  the  motion. 
Coudert  Bros.,  opposed. 

DALY,  C.  J.  The  action  was  brought  upon  an  alleged  agree- 
ment of  the  defendant,  made  in  1884,  that  if  the  plaintiff  would 
release  him  from  liability  as  a  partner  of  his  sons,  to  whom  she  had 
lent  a  sum  of  money,  he  would  repay  the  loan  in  monthly  install- 
ments of  flOO.  The  defendant  made  monthly  payments  to  her  for 
a  period  of  over  two  years,  and  then  discontinued  them,  and  this 
action  was  brought  for  the  balance  unpaid  of  the  original  loan. 
The  defense  was  that  the  agreement  by  defendant  to  repay  the  loan 
made  to  his  sons  was  voluntary  and  without  consideration,  and 
was  conditional,  i.  e.  that  the  payments  were  to  be  made  as  long  as 
his  business  afforded  an  adequate  profit  to  do  so.  The  issue  thus 
raised  was  submitted  to  the  jury.  They  were  told  that  the  plain- 
tiff's testimony  indicated  an  agreement  founded  upon  the  considera- 
tion of  her  relinquishing  her  claim  on  him  as  a  partner  of  his  sons, 
and  that  she  claimed  that  the  evidence  of  his  connection  with  this 
firm  of  B.  L.  Ackerman  Sons  indicated  that  he  had  an  interest  in 
it,  as  supporting  the  consideration  for  the  promise;  that,  on  the 
defendant's  part,  he  claimed  that  certain  admissions  in  writing 
made  by  her,  to  the  effect  that  his  payments  were  voluntary  and 
that  she  had  no  claim  against  him,  were  corroborative  evidence 
that  his  version  of  the  agreement  was  correct,  and  that  there  was 
no  claim  against  him,  and  that  he  was  making  the  payments  as  a 
matter  of  favor;  and  that,  from  a  certain  affidavit  made  by  her  in 
1889,  it  appears  that  she  could  not  have  made  a  claim  against  him 
in  1884,  based  upon  a  contention  that  he  was  liable  for  any  debts 
of  Ackerman  Sons. 

It  thus  appears  that  the  case  was  submitted  to  the  jury  upon  the 
question  whether  the  plaintiff  made  a  claim  against  defendant,  and 
whether,  in  consideration  of  her  relinquishing  that  claim,  he  prom- 
ised to  pay  the  installments  in  question,  or  whether  no  such  claim 
was  made,  and  the  promise  of  defendant  was  voluntary,  as  well  as 
conditioned  upon  what  his  business  would  afford.  At  the  con- 
clusion of  the  charge  the  counsel  for  defendant  asked  the  court  to 
charge  that,  "if  the  jury  find  that  there  was  no  original  liability 
by  Bernard  L.  Ackerman  to  Mrs.  Dovale,  there  was  no  consideration 
for  his  promise  to  make  the  payments  to  Mrs.  Dovale."  This  re- 
quest was  acceded  to,  and  the  jury  retired,  subsequently  returning 
with  a  verdict  for  the  defendant  The  effect  of  the  charge  as 
requested  is  undoubted.  No  one  can  say  that  it  did  not  control 
the  verdict,  for  under  it  the  jury  were  bound  to  find  that  the  defend- 
ant was  originally  liable  as  a  partner,  before  he  could  be  made 
liable  upon  the  agreement  set  up  by  the  plaintiff,  even  though  the 
jury  should  find  that  it  was  unconditional,  and  in  the  very  terms 
as  claimed  by  her.  That  the  instruction  was  erroneous,  there  can 
be  no  doubt.  This  very  agreement  was  considered  by  the  supreme 
court  (Dovale  v.  Ackermann,  15  N.  Y.  Supp.  196);  and  the  general 
term  concurred  in  the  view  that  the  promise  of  the  defendant  was 
not  gratuitous,  if  he  was  not  a  member  of  his  sons'  firm,  and  that 
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"a  consideration  for  the  agreement  to  pay  one  hundred  dollars  a 
month  may  be  found  in  Mrs.  Dovale's  abandonment  of  her  claim 
against  Mr.  Ackerman,  Sr.,  in  his  capacity  of  partner,  as  evidenced 
by  her  letter  of  September  3,  1885."  In  the  letter  referred  to  by 
the  court,  which  was  signed  and  delivered  to  defendant  at  his  re 
quest,  the  plaintiff,  while  acknowledging  that  defendant  is  "wholly 
irresponsible  as  to  said  debt,"  and  that  whatever  he  did  and  had 
done  so  far  was  simply  in  consideration  of  his  friendship  to  her 
late  husband  and  his  family,  concludes  as  follows: 

"I  will  further  add  that  I  agree  to  receive  such  payment  as  stated,  and  will 
at  no  time  demand  the  payment  of  the  whole  amount  due,  in  full,  as  long  as 
the  monthly  payments  are  regularly  made  and  met;  and,  should  I  unfortu- 
nately be  compelled  to  do  so,  it  would  only  be  against  the  Arm  of  Ackerman 
Bros.,  aa  I  have  no  claim  whatever  against  yourself." 

The  view  taken  by  the  general  term  of  the  supreme  court,  as 
above  expressed,  is  supported  by  conclusive  authority: 

"It  is  not  necessary,  to  uphold  a  promise  based  upon  the  surrender  or  com- 
position and  compromise  of  a  claim,  that  it  was  a  valid  claim,— one  that  could 
be  enforced  at  law."  White  v.  Hoyt,  73  N.  Y.  505-514.  "The  real  considera- 
tion which  each  party  receives  under  a  compromise  being,  not  the  sacrifice  of 
the  right,  but  the  settlement  of  the  dispute  and  the  abandonment  of  the  claim, 
it  Is  no  objection  to  the  validity  of  the  transaction  that  the  right  was  really 
in  one  of  the  parties  only,  and  that  the  other  had  no  right  whatever.  The 
fact  that  one  may  have  had  no  claim  is  immaterial.  If  he  was  honestly  mis- 
taken as  to  bis  claim.  It  is  enough  if,  at  the  time  of  the  compromise,  he  may 
have  believed  he  had  a  claim,  and  that  the  parties  have,  by  the  transaction, 
avoided  the  necessity  of  going  to  law."  1  Chit.  Cont  (11th  Am.  Ed.)  46,  and 
notes.  "The  law  favors  such  settlements  of  controversies,  and  finds  a  consid- 
eration for  the  contract  looking  to  the  compromise  in  the  mutual  agreement 
of  the  parties  to  abide  the  result  of  the  settlement"  3  Am.  &  Eng.  Enc.  Law, 
838.  "The  prevention  of  litigation  is  not  only  a  sufficient,  but  a  highly-fa- 
vored consideration;  and  no  investigation  into  the  character  or  value  of  the 
different  claims  submitted  will  be  entered  Into  for  the  purpose  of  setting  aside 
a  compromise,  it  being  sufficient  if  the  parties  entering  into  the  promise 
thought  at  the  time  that  there  was  a  question  between  them."  1  Pars.  Cont 
864.  "The  fact  that  the  promisor  had  a  legal  defense  to  the  claim  settled  Is 
no  defense  to  an  action  on  the  new  promise."  Wahl  v.  Barnum,  116  N.  Y. 
87,  22  N.  E.  280;  Zoebisch  v.  Von  Minden,  120  N.  Y.  406,  24  N.  E.  795. 

Applying  the  above  principles,  it  is  clear  that  the  plaintiff's  right 
of  recovery  upon  the  agreement  should  not  have  been  made  to 
depend  upon  the  finding  by  the  jury  that  there  was  an  original  lia- 
bility by  agreement  to  her.  It  was  enough  if  they  thought  at  the 
time  that  there  was  a  question  between  them,  or  even  if  she  believed 
she  had  a  claim,  although  she  was  honestly  mistaken  in  that  belief. 
The  promise  to  forbear  prosecuting  a  claim  against  the  defendant 
as  a  copartner  in  his  sons'  firm,  if  he  apprehended  that  she  might 
make  such  a  claim,  was  a  good  consideration  for  his  promise.  It 
may  have  been  of  the  highest  value  and  importance  to  him  that  no 
such  question  should  be  raised  and  no  such  liability  claimed,  and 
bis  promise,  based  upon  the  relinquishment  of  such  a  claim  at  the 
time,  constituted  a  benefit  which  upholds  the  promise. 

The  motion  for  a  new  trial  is  opposed  upon  the  ground  that  no 
exception  was  taken  by  the  plaintiff  to  the  erroneous  instruction. 
There  is  a  dispute  upon  this  point,  but  it  is  not  material.  An 
exception  is  not  indispensable  to  a  review  by  the  court  of  errors 
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committed  at  the  trial,  whether  in  the  admission  or  exclusion  of 
evidence  (Maier  v.  Homan,  4  Daly,  168;  Wehle  v.  Haviland,  42  How. 
Pr.  399-409),  or  in  the  judge's  charge  (Lattimer  v.  Hill,  8  Hun,  171; 
Benedict  v.  Johnson,  2  Lans.  94;  Costello  v.  Railway  Co.,  65  Barb. 
92, 105;  Johnson  v.  McConnel,  15  Hun,  293;  Pettis  v.  Pier,  4  Thomp. 
&  C.  690;  Wehle  v.  Haviland,  supra;  De  Lavalette  v.  Wendt,  11 
Hun,  432).  .  The  verdict  in  this  case  was  contrary  to  law,  and  the 
motion  for  a  new  trial  upon  the  minutes  was  properly  made  upon 
that  ground.  Code,  §  999.  Upon  such  a  motion  the  whole  case  is 
before  the  court,  upon  the  law  as  well  as  the  facts.  Tate  v.  Mc- 
Cormick,  23  Hun,  218;  Wehle  v.  Haviland,  supra.  The  motion  for 
a  new  trial  must  be  granted,  with  costs  to  abide  the  event 
Motion  granted,  with  costs  to  abide  event 


(12  Misc.  Rep.  153.) 


(Common  Pleas  of  New  York  City  and  Comity,  General  Term.  April  1,  1896.) 

Summary  Proceedings— Directing  Verdict. 

The  justice  of  a  district  court  of  New  York  City  has  no  power  to  direct 
a  verdict  in  a  summary  proceeding  by  a  landlord  against  his  tenant 

Appeal  from  Seventh  district  court 

Summary  proceeding  by  Augusta  E.  George  against  William 
Trevellyn  to  recover  possession  of  real  estate.  From  a  final  order 
in  favor  of  plaintiff  entered  on  a  verdict  rendered  by  direction  of 
the  court,  defendant  appeals.  Reversed. 

Argued  before  BISCHOFF  and  (HEGERICH,  JJ. 

August  P.  Wagener,  for  appellant 

GIEGERICH,  J.  This  is  an  appeal  by  the  tenant  from  a  final 
order  made  in  summary  proceedings  to  recover  the  possession  of 
certain  real  property  situate  in  the  city  of  New  York,  after  a  de- 
fault in  the  payment  of  rent  On  the  return  day  of  the  precept 
the  tenant  appeared  and  filed  a  verified  answer,  whereby  he,  in  sub- 
stance, denied  each  allegation  of  the  petition,  except  that  he  was 
in  possession  of  the  demised  premises  upon  the  same  terms  as 
alleged  in  the  petition,  and,  for  a  further  and  separate  defense, 
pleaded  eviction.  A  jury  trial  having  been  demanded  when  issue 
was  joined,  the  proceeding  was  adjourned.  On  the  day  fixed  for 
the  trial  the  parties  appeared  in  the  court  below,  the  jury  was 
impaneled  and  sworn,  and  the  trial  thereupon  proceeded.  At  the 
close  of  the  testimony,  and  at  the  request  of  counsel  for  the  land- 
lord, the  justice  directed  a  verdict  to  which  counsel  for  the  tenant 
duly  excepted.  A  final  order  was  thereupon  made,  awarding  to 
the  landlord  the  delivery  of  the  possession  of  the  property,  from 
which  the  tenant  has  appealed. 

On  the  argument  of  the  appeal  the  tenant  only  appeared  by 
counsel,  the  landlord  not  appearing.  The  precise  point  presented 
by  this  appeal  was  determined  by  this  court  in  Horn  v.  Prior  (Com. 
PI.  HT.  Y.)  5  N.  Y.  Supp.  955,  in  which  it  was  held,  pursuant  to  the 
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ruling  established  by  the  case  of  Blumburg  v.  Briggs,  10  N.  Y.  St 
Bep,  242,  that  where  a  jury  trial  is  demanded  and  had  in  a  summary 
proceeding  brought  in  a  district  court  in  the  city  of  New  York  to 
recover  the  possession  of  real  property,  the  justice  has  no  power 
to  direct  a  verdict  It  therefore  follows  that  the  final  order 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

(12  Misc.  Bep.  83.)  — » 


(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1, 1895.) 

Cohtracts— Proof  of  Terms. 

On  an  Issue  as  to  whether  the  employment  of  plaintiff  as  an  actress  was 
for  the  run  of  a  particular  play,  or  was  for  an  entire  season,  evidence 
that  defendant's  agent  who  engaged  plaintiff  engaged  her  for  a  par- 
ticular play,  stating,  "This  means  a  permanent  thing  for  you  In  New 
York,  from  the  opening  until  the  balance  of  the  season,"  and  assured  her 
that  the  play  would  not  be  a  failure,  and  then  stated  the  length  of  the 
season,  is  sufficient  to  sustain  finding  that  the  engagement  was  for  the 
season. 

Appeal  from  city  court,  general  term. 

Action  by  Grace  Sherwood  against  William  H.  Crane.  From  a 
judgment  of  the  city  court  (29  N.  Y.  Supp.  1149)  affirming  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFP  and  PRYOR,  JJ. 

Rose  &  Putzel,  for  appellant 
Howe  &  Hummel,  for  respondent 

DAXY,  C.  J.  The  plaintiff  claims  damages  for  breach  of  contract 
of  employment  by  the  defendant,  a  theatrical  manager,  under  which 
she  was  to  perform  at  the  Star  Theatre  in  a  play  called  "Brother  Jon- 
athan," the  performances  of  which  were  to  commence  in  the  latter 
part  of  February,  1893,  and  to  run  until  about  June  1st,  at  a  salary  of 
$ 60  per  week.  The  defense  is  that  she  was  not  employed  for  any 
particular  period,  but  only  for  the  run  of  the  play,  which  lasted  but 
six  weeks,  and  that  her  employment  was  conditional  upon  her  re- 
hearsal of  the  part  to  the  satisfaction  of  the  author  of  the  play  and 
of  the  defendant  She  was  notified  in  February,  during  the  rehears- 
als, that  her  services  were  not  needed ;  and  she  remained  out  of  em- 
ployment thereafter  for  the  whole  term,  except  one  week,  in  which 
she  earned  f  50.  The  case  was  submitted  to  the  jury,  who  found  for 
the  plaintiff  in  $910,  being  the  whole  amount  claimed  by  her,  after 
deducting  the  $50  earned  by  her. 

Defendant  concedes  that  there  was  a  question  of  fact  for  the 
jury,  upon  the  evidence,  as  to  the  terms  of  the  contract  but  claims 
error  in  the  charge  of  the  court  as  to  what  would  constitute  a  con- 
tract for  a  definite  period,  as  distinguished  from  an  engagement 
for  the  run  of  the  play.  The  court  said:  "I  charge  that  if  the 
jury  believe  the  testimony  of  Miss  Sherwood,  namely,  that  Brooks 
told  her  that  Crane,  the  defendant,  made  no  mistakes,  and  that  the 
v.33N.Y.s.no.l— 2 


SHERWOOD  v.  ORANB. 


18 


NEW  YORK  SUPPLEMENT,  vol.  33. 


[Cora.  PL 


play  would  run  until  June  1st,  that  was  the  contract,  and  she  is  not 
limited  to  six  weeks,  but  is  entitled  to  recover  for  the  full  period." 
To  this  the  defendant  excepted.  The  defendant  contends  that  the 
evidence  shows  that  the  plaintiff  was  engaged  only  for  the  run  of  the 
play,  and  that  the  statement  by  Brooks,  the  defendant's  agent,  who 
engaged  her,  that  the  play  would  run  to  June  1st,  was  mere  opin- 
ion, and  not  a  warranty  that  it  would  so  continue.  The  testimony 
of  plaintiff,  on  her  direct  examination,  was:  That  Brooks  said: 
"This  means  a  permanent  thing  for  you  in  Isew  York  from  the  open- 
ing until  the  balance  of  the  season.  I  will  give  you  $ 60  a  week 
from  the  time  we  open  until  the  balance  of  the  season."  That  she 
said,  "Suppose  the  play  is  a  failure?"  He  said,  "Crane  does  not  pro- 
duce failures."  She  said,  "How  long  is  the  season?"  He  said,  "We 
will  open  in  three  or  four  weeks,  at  the  very  latest,  from  January 
30th,  and  it  will  extend  to  about  June  1st."  On  cross-examination 
■he  was  asked :  "Q.  I  call  your  attention  particularly  to  the  conver- 
sation you  had  with  Brooks  the  first  time  you  met  him,  and  I  ask 
you  the  question  whether  or  not  it  was  not  a  fact  that  Brooks  said 
to  you,  you  were  engaged  for  the  run  of  the  play?  A-  Yes.  Q. 
That  is  it?  A.  Yes;  and  I  asked  him  how  long  the  run  would  be, 
and  he  told  me  about  three  weeks  from  January  30th,  until 
about  June  1st.  Q.  And  that,  he  told  you,  would  be  the  run  of  the 
play?  A.  Yes."  And  again:  "A.  My  first  conversation  with  him, 
I  was  engaged  from  the  time  I  say  until  on  or  about  June  1st  Q. 
For  the  run  of  the  play?  A-  Yes;  that  is,  the  length  of  the. run 
of  the  play.  Q.  And  he  told  you,  in  his  opinion,  it  would  run  to 
June  1st,  about?  A.  Yes."  From  this  testimony,  if  the  jury  be- 
lieved it,  there  was  no  doubt  that  Brooks  not  only  expressed  an 
opinion  that  the  play  would  run  until  June  1st,  but  had  so  much 
confidence  in  Mr.  Crane's  judgment  of  plays,  and  ability  to  run  them 
as  long  as  he  pleased,  that  he  was  willing  to  and  did  contract  with 
plaintiff  that  her  engagement  in  this  piece  would  last  to  that  date. 
So  that,  while  he  engaged  the  plaintiff  for  the  run  of  the  play,  he 
distinctly  specified  that  run  as  extending  to  June  1st,  and  there 
was  no  error  in  the  instruction  of  the  court  on  that  point  But,  if 
there  were  a  doubt  as  to  the  sense  in  which  Brooks'  statement  as 
to  the  run  of  the  piece  and  plaintiff's  engagement  are  to  be  under- 
stood, defendant  is  not  entitled  to  the  benefit  of  that  doubt;  for  it 
is  manifest  that  from  Brooks'  declaration  to  plaintiff  that  "this 
means  a  permanent  thing  for  you  in  New  York  from  the  opening 
until  the  balance  of  the  season,"  and  "I  will  give  you  |00  a  week 
from  the  time  we  open  until  the  balance  of  the  season,"  together 
with  his  other  statements,  he  must  have  supposed  that  the  plain- 
tiff understood  he  was  contracting  for  the  season,  and  this  under- 
standing constitutes  the  contract.  "Where  the  language  of  a  prom- 
isor may  be  understood  in  more  senses  than  one,  it  is  to  be  inter- 
preted in  the  sense  in  which  he  had  reason  to  suppose  it  was  under- 
stood by  the  promisee."  Hoffman  v.  Insurance  Co.,  32  N.  Y.  405, 
citing  Potter  v.  Insurance  Co.,  5  Hill,  149  ;  Barlow  v.  Scott,  24  N.  Y. 
40.  It  is  to  be  observed  that  defendant  did  not  ask  that  any  question 
with  regard  to  plaintiff's  understanding,  or  what  defendaut  supposed 
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or  had  reason  to  suppose  that  understanding  to  be,  should  be  sub- 
mitted to  the  jury,  but  contented  himself  with  an  exception  to  the 
instruction  quoted.  The  judgment  should  be  affirmed,  with  costs. 
All  concur. 

(12  Misc.  Rep.  1.) 

CREE  v.  BRISTOL. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1896.) 

Contracts — Interpreta tion— Express io  Ukics. 

An  express  provision  in  a  contract  for  forfeiture  of  rights  under  it  pre- 
cludes an  implication  of  other  causes  of  forfeiture. 
(Syllabus  by  the  Court) 

Appeal  from  trial  term. 

Action  by  Helen  K.  Cree  against  John  I.  D.  Bristol.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  BISCHOFP,  PRYOR,  and  GIEGERICH,  JJ. 

Henry  A.  Powell,  for  appellant 
Louis  S.  Phillips,  for  respondent 

PRYOR,  J.  The  plaintiff,  as  assignee,  sues  for  commission  on 
renewal  premiums;  and  whether  she  be  entitled  to  recover  depends 
upon  the  construction  of  the  contract  on  which  she  founds  her  ac- 
tion. The  defense  is  that  by  an  express  provision  of  the  contract 
plaintiff's  assignor  was  to  be  paid  his  commission  "while  he  retained 
his  agency,  and  no  longer,"  and  that  his  right  was  lost  by  a  termina- 
tion of  the  agency.  But  this  term  of  the  contract  is  a  general  regu- 
lation of  the  relations  of  the  parties,  and  is  subject  to  qualification 
by  its  special  provisions,  namely:  First,  in  case  of  the  death  of 
the  defendant,  or  the  discontinuance  of  his  connection  with  the 
company,  the  plaintiff's  assignor  should  be  entitled  to  the  commis- 
sion for  two  years;  secondly,  in  case  of  the  death  of  the  plaintiffs 
assignor  his  representative  or  widow  was  to  be  paid  the  commis- 
sion for  two  years;  and,  thirdly,  in  the  event  the  plaintiff's  as- 
signor should  cease  "active  and  reasonable  effort  for  new  business 
for  the  company,  he  should  receive  the  commission  for  two  years." 
The  decision  turns  upon  the  distinction  between  a  total  termina- 
tion of  the  agency  and  a  languid  and  inefficient  execution  of  a  con- 
tinuing agency.  The  plaintiff's  assignor  became  "a  free  lance,"  and 
so  ceased  to  be  the  exclusive  agent  of  the  company;  but  this  with 
the  consent  of  defendant,  and  upon  the  express  understanding  that 
his  renewal  commission  was  not  to  be  forfeited.  The  defendant 
contends,  however,  that  in  any  event  the  agency  was  ended  by  his 
discharge  of  the  plaintiff's  assignor.  But  the  contract  makes  spe- 
cific provision  for  the  forfeiture  of  the  commission  by  dismissal, 
namely,  when  the  plaintiff's  assignor  "shall  neglect  or  fail  to  pay 
over  any  moneys  or  property,  then  and  from  thenceforth  the  agency 
hereby  created  shall  at  once  cease  and  determine,  and  thereafter  be 
at  an  end;  and  said  agent  shall  not  thereafter  be  entitled  to  any 
commissions  or  compensation  for  any  renewal  premiums"   It  is 
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not  pretended  that  the  discharge  of  plaintiff's  assignor  was  for  the 
cause  here  distinguished,  and  the  rule  of  expressio  unius  would  pre- 
vent a  forfeiture  of  his  right  for  any  other  default 

It  is  argued  that  the  general  provision  that  the  plaintiff's  assign- 
or should  receive  the  commission  only  while  agent  suffices  to  defeat 
the  action.  But  the  language  is,  "while  he  retains  the  agency," 
plainly  discriminating  between  a  voluntary  renunciation  of  his 
rights  and  a  compulsory  forfeiture  of  them  by  the  act  of  the  de- 
fendant. Whether,  within  the  sense  of  the  contract,  the  agency  of 
the  plaintiff's  assignor  had  been  determinedj  was  a  question  for 
solution  upon  conflicting  evidence;  and  that  issue,  submitted  in  a 
charge  acceptable  to  the  defendant,  the  jury  have  decided  against 
him.  We  see  no  reason  to  disturb  the  verdict  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 

(12  Misc.  Rep.  31.)  " 


(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1, 1805.) 

1.  Landlord  and  Tenant— Covenant  bor  Quiet  Enjoyment— Breach. 

A  covenant  In  a  lease  that  the  tenant  should  peaceably  and  quietly  hold 
and  enjoy  all  the  demised  premises  is  not  broken  by  the  removal,  by  the 
department  of  public  works  of  the  city,  from  the  leased  building,  of  a 
show  window  constructed  by  the  lessee  under  a  provision  of  the  lease, 
where  such  provision  was  Inserted  at  the  end  of  the  lease,  and  after  a 
covenant  of  quiet  enjoyment 

2.  Same— Validity  of  Lease— Unlawful  Structure. 

A  provision  inserted  in  a  lease,  at  the  end  thereof,  authorizing  the  lessee 
to  erect  an  unlawful  structure,  does  not  invalidate  the  lease  so  as  to  defeat 
the  lessor's  right  to  rent,  since  such  structure  forms  no  part  of  the  de- 
mised premises  for  which  the  rent  was  reserved. 

Appeal  from  trial  term. 

Action  by  Harriet  E.  Burke  against  Terry  J.  Tindale  for  rent. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  directed 
by  the  court,  defendant  appeals.  Affirmed. 

Argued  before  DALY,  O.  J.,  and  BISCHOFP  and  PRYOR,  JJ. 

Stephen  C.  Baldwin,  for  appellant 
Tallmadge  W.  Foster,  for  respondent 

DALY,  C.  J.  The  action  was  for  rent,  and  the  defense  was  evic- 
tion under  title  paramount.  The  eviction  complained  of  was  the 
removal,  by  the  department  of  public  works  of  the  city  of  New 
York,  of  a  show  window  which  encroached  upon  the  public  street, 
and  which  was  erected  by  the  tenant  under  the  following  clause 
of  his  lease: 

"And  it  is  further  agreed  that  the  party  of  the  second  part  has  the  right  to 
erect  a  show  window  similar  to  the  one  now  being  put  in  157  Broadway,  and. 
upon  presentation  of  the  receipted  bills  for  the  same,  the  party  of  the  first 
part  agrees  to  allow  and  pay  the  sum  of  three  hundred  dollars  ($300)  of  the 
first  two  months'  rent  The  said  window,  when  completed,  to  belong  to  the 
property." 

The  demised  premises  are  described  in  the  lease  as  "the  south 
store  in  the  building  known  by  the  street  numbers  155-157  Broad- 
way," and  the  covenant  of  quiet  enjoyment  was  that  the  tenant 
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should  peaceably  and  quietly  hold  arid  enjoy  all  said  demised 
premises.  The  clause  giving  the  lessee  the  right  to  erect  a  show 
window  is  inserted  at  the  end  of  the  lease,  after  all  the  other 
provisions,  and  after  the  covenant  for  quiet  enjoyment.  It  thus 
appears  that  the  show  window  was  no  part  of  the  demised  prem- 
ises, not  being  included  in  the  description,  and  is  not  covered  by 
the  covenant  for  quiet  enjoyment,  not  being  referred  to  by  the 
terms  of  the  covenant;  and  the  removal  of  the  window  was  not, 
therefore,  an  eviction  from  the  demised  premises,  nor  a  breach  of 
the  covenant  The  window  was  not  an  appurtenance  of  the  demised 
premises,  as  it  was  not  in  existence  at  the  time  of  the  lease,  but 
was  subsequently  to  be  constructed  and  added  by  the  tenant.  Nor 
does  the  provision  that  the  window,  when  erected,  should  belong 
to  the  property,  make  it  a  part  of  the  premises  as  demised.  This 
provision  was  for  the  benefit  of  the  lessor,  not  of  the  lessee,  and  to 
prevent  the  latter  removing  the  structure  at  the  expiration  of  the 
term.  The  window  was  not  removed  by  the  lessor,  but  by  the' 
city  authorities.  If  the  lessor  had  removed  it,  he  would  be  liable, 
if  at  all,  for  damages  for  breach  of  his  agreement  permitting  the 
lessee  to  construct  it;  but  he  would  not  be  liable  for  eviction.  As 
it  was  an  incumbrance  upon  the  public  street,  he  might  not  be 
liable  in  any  event  for  removing  it  under  orders  from  the  proper 
authorities.  As  it  was  not  removed  by  him,  he  is  not  liable  to  the 
lessee,  because  he  has  not  covenanted  to  maintain  the  structure, 
nor  in  any  way  assured  to  the  lessee  the  right  to  maintain  it.  The 
contingency  of  the  exercise  by  the  city  authorities  of  the  power  to 
remove  it  must  have  been  contemplated  by  both  parties,  and  has 
not  been  guarded  against  by  any  provision  of  the  lease. 

It  is  urged  that  the  lessor,  by  an  independent  parol  agreement, 
agreed  to  maintain  the  window,  and  that  the  court  erroneously 
excluded  evidence  thereof.  The  defense  was  not  pleaded.  The 
answer  set  up  that  the  lease  was  taken  upon  the  agreement  that 
the  show  window  to  be  erected  should  form  part  of  the  demised 
premises,  and  that,  pursuant  to  said  understanding,  and  upon 
defendant's  request  and  express  insistence,  the  provision  in  ques- 
tion was  inserted  in  the  lease.  This  sets  up  no  defense.  The 
lease  contains  the  provision  as  defendant  would  have  it,  and  is  not 
broad  enough  to  give  him  the  relief  which  he  now  seeks,  namely, 
the  right  to  abandon  the  premises  in  case  of  the  removal  by  the 
municipal  authorities  of  the  bay  window. 

The  contention  that  the  structure  permitted  by  the  clause  in 
question  was  unlawful,  and  that  neither  party  can  enforce  the 
covenants  of  the  lease,  is  untenable.  The  rent  sued  for  is  not 
reserved  for  the  use  of  the  show  window,  but  for  the  demised 
premises,  of  which  it  forms  no  part.  The  lessor  is  not  seeking  to 
•enforce  any  provision  respecting  the  show  window.  The  lessee 
is  claiming  under  it  as  matter  of  defense  to  the  rent;  not  because 
it  is  unlawful,  but  because  it  was  a  lawful  contract,  and  under  it 
he  had  a  right  to  abandon  the  premises.  But,  as  we  have  seen, 
neither  the  written  lease  nor  the  agreement  set  up  in  the  answer 
gives  him  any  such  right.  Judgment  affirmed,  with  costs.  All 
concur. 
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(12  Misc.  Rep.  10.) 

BERNARD  v.  UNITED  LIFE  INS.  ASS'N. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1.  1895.) 

1.  Insurance— Agent  op  Insurer  ok  Insured— Recital  in  Application. 

Although  In  the  application  for  Insurance  the  applicant  stipulate  that 
the  person  taking  the  application  shall  be  his  agent,  still,  if  such  person 
be  In  fact  the  agent  of  the  company  In  taking  the  application,  the  stipula- 
tion is  ineffectual  to  make  him  agent  of  the  applicant 

2.  Same— Conditions— Estoppel  to  Assert  Breach. 

To  an  Interrogatory  In  an  application  for  insurance  the  applicant  re- 
turned a  true  answer;  but  the  agent  taking  the  application  knowingly 
and  intentionally,  without  the  privity  of  the  applicant,  substituted  and 
Inserted  a  false  answer.  Held,  that  defendant  is  estopped  to  allege  the 
false  answer  as  a  defense  to  an  action  upon  the  policy  issued  on  the  appli- 
cation. 
(Syllabus  by  the  Court.) 

Appeal  from  city  court,  general  term. 

Action  by  Mary  C.  Bernard  against  the  United  Life  Insurance  As- 
sociation on  a  policy  of  life  insurance.  The  answers  in  the  appli- 
cation were  made  part  of  the  policy  and  warranties,  whether  writ- 
ten by  the  applicant  or  not;  and  plaintiff  agreed  that  "the  person 
taking  this  application  shall  be  the  agent  of  the  applicant"  From 
a  judgment  of  the  city  court  (32  N.  Y.  Supp.  223)  affirming  a  judg- 
ment entered  on  a  dismissal  of  the  complaint,  plaintiff  appeals.  Re- 
versed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOB,  JJ. 

Lyman  W.  Redington,  for  appellant. 
Harry  Wilber,  for  respondent. 

PRYOR,  J.  The  complaint  was  dismissed  upon  a  misapprehen- 
sion of  the  case.  The  learned  trial  judge  conceived  plaintiff's  con- 
tention to  be  that  the  condition  in  the  application  had  been  waived 
by  the  defendant;  and  he  ruled,  correctly  enough,  that  such  waiver 
was  ineffectual,  because  not  by  an  authorized  agent,  nor  in  writing, 
signed  by  the  president  or  vice  president  and  secretary  or  assist- 
ant secretary  of  the  company,  in  conformity  with  the  terms  of  the 
policy.  The  decision  at  general  term  proceeded  on  the  same  theory 
of  inoperative  waiver.  The  claim  of  the  plaintiff,  however,  as  dis- 
closed by  the  evidence,  is  an  estoppel. 

In  brief,  the  case  is  this:  A  daughter,  for  whom  the  defendant 
insured  the  life  of  her  mother,  sues  upon  the  policy;  and  she  is 
confronted  with  the  fact  that  an  answer  in  the  application  is  false. 
In  avoidance  of  the  defense,  her  reply,  and  it  is  not  contradicted,  is 
that  she  stated  the  truth  to  the  agent  of  the  company;  that  he 
knowingly  and  intentionally  substituted  a  falsehood  in  the  appli- 
cation; and  that  she  did  not  learn  of  the  perversion  of  her  answer 
"until  three  months  after  mother's  death,  when  I  went  to  collect 
it,  and  then  they  brought  this  against  me."  But,  rejoins  the  de- 
fendant, you  have  stipulated  that  "the  person  taking  the  applica- 
tion shall  be  your  agent  as  to  all  statements  and  answers  in  the 
application,"  and  therefore  not  we,  but  you.  are  responsible  for  his 
acts;  and  so  the  policy  is  forfeited  by  the  falsehood  in  the  applica- 
tion.  The  question  is,  was  Donovan  the  agent  of  the  defendant  in 
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taking  the  application?  He  was  the  company's  agent  to  solicit  in- 
surance; he  wrote  out  the  application;  he  brought  it  to  the  plain- 
tiff; he  took  and  inserted  her  answers  in  it;  he  gave  it  to  her  to 
procure  her  mother's  signature  to  it;  she  returned  it  to  him,  and  he 
"turned  it  in  to  the  company."  So  far,  beyond  possibility  of  doubt 
or  denial,  Donovan  was  the  agent  of  the  defendant  in  taking  the 
application.  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,  232.  Never- 
theless, it  is  urged  that,  by  virtue  of  the  provision  in  the  applica- 
tion, Donovan  became  plaintiff's  agent  in  the  act  of  inserting  her  an- 
swers in  the  application,  with  the  consequence  that,  although  not 
she  but  the  defendant  employed  him,  and  although  in  taking  her  an- 
swers he  was  serving  the  defendant,  not  her,  still  his  fraud  was  her 
fraud,  not  the  fraud  of  the  defendant,  and  for  such  fraud  she  must 
suffer  the  forfeiture  of  her  policy,  and  the  defendant  be  allowed 
to  retain  the  two  years'  premiums  paid  upon  it.  So  absurd  and  in- 
iquitous a  result  is  shocking  to  the  sense  of  justice;  and  we  are  to 
inquire  whether  it  be  any  more  consistent  with  the  rules  of  law. 
In  reason,  no  formula  of  words  can  effectually  alter  the  nature  of 
things,  and  transmute  the  actual  agent  of  one  party  to  a  negotia- 
tion into  the  agent  of  the  other.  Whited  v.  Insurance  Co.,  7G  N.  Y. 
415,  420.  If,  then.  Donovan  was,  in  fact,  the  agent  of  the  defend- 
ant, the  defendant  has  stipulated  for  security  against  its  own  fraud, 
which  is  contrary  to  fundamental  principles.  Hence,  conformably 
with  justice  and  common  sense,  it  is  adjudged  that,  despite  any 
agreement  to  the  contrary,  an  agent  of  the  company,  in  taking  an  ap- 
plication for  insurance,  is  still  quoad  hoc  the  agent  of  the  company. 
Bushaw  v.  Accident  Co.  (Sup.)  8  N.  Y.  Supp.  423,  424.  Notwith- 
standing, then,  the  confusion  of  characters  so  craftily  contrived  by 
the  defendant  to  elude  its  righteous  obligation,  Donovan  continued 
its  agent;  his  acts  were  its  acts,  his  fraud  its  fraud;  and,  as  against 
the  innocent  plaintiff,  the  defendant  is  estopped  to  allege  the  false 
answer  in  the  application  in  bar  of  the  action.  The  plaintiff  war- 
ranted the  truth  of  the  statements  in  her  answers ;  and  they  would 
have  been  true  but  for  the  fraud  of  defendant's  agent  Now,  one 
may  not  relv  on  a  nonperformance  of  which  he  was  himself  the  oc- 
casion. Miller  v.  Insurance  Co.,  107  N.  Y.  292,  296,  14  N.  E.  271; 
O'Brien  v.  Society,  117  N.  Y.  310,  318,  22  N.  E.  934;  Bushaw  v.  Acci- 
dent Co.  (Sup.)  8  N.  Y.  Supp.  423,  424;  Bentley  v.  Association  (Sup.) 
5  N.  Y.  Supp.  223-225,  and  cases  cited.  The  only  defense  apparent 
in  the  evidence  being  unavailable  to  defendant,  the  court  erred  in 
the  dismissal  of  the  complaint.  Judgment  reversed,  and  new  trial 
ordered,  costs  to  abide  the  event.   All  concur. 


(12  Misc.  Rep.  3.) 

HOFMAN  v.  SEIXAS. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

1.  Discovery — Defects  in  Application— When  Cured  bt  Order. 

Too  great  generality  In  an  application  for  Inspection  of  books  is  cored 
by  particularizing  the  books  in  the  order. 
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8.  Same— Demand  fob  Judgment. 

In  an  action  at  law  a  discovery  Is  allowable  in  order  to  enable  plaintiff 
to  ascertain  the  amount  for  which  he  should  demand  judgment 
(Syllabus  by  the  Court) 

Appeal  from  special  term. 

Action  by  Nathaniel  Hofman  against  Alfred  M.  Seixas.  From 
an  order  granting  an  inspection  of  books,  defendant  appeals.  Af- 


Argued  before  BISCHOPF,  PRYOB,  and  GIEGERICH,  JJ. 

Avery  F.  Cashman,  for  appellant 
George  Hahn,  for  respondent. 

PBYOR,  J.  Upon  an  agreement  entitling  him  to  a  percentage 
on  purchases  by  the  defendant  the  plaintiff  sues  to  recover  the 
amount  so  due  him;  and  as  he  'lias  no  means  of  knowing  what 
purchases  were  made  by  the  defendant,  and  so  is  unable  to  state 
the  amount  to  which  he  is  entitled,"  the  plaintiff,  in  order  to  an 
appropriate  prayer  for  relief,  moved  for  "an  inspection  of  all  books, 
documents,  and  other  papers  relating  to  the  merits  of  this  action," 
in  the  possession  or  under  the  control  of  the  defendant  In  com- 
pliance with  the  motion,  the  defendant  was  directed  to  deposit 
with  his  attorneys,  and  permit  the  plaintiff  to  inspect,  "his  ledger 
and  sales  book,  containing  entries  in  reference"  to  the  purchases 
by  defendant  On  appeal  from  such  order  the  defendant  impugns 
Its  validity  on  several  grounds.  First  it  is  objected  that  "the 
petition  does  not  state  facts  sufficient  to  warrant  the  order,"  be- 
cause, since  by  subdivision  3,  §  481,  of  the  Code  the  demand  for 
judgment  may  be  for  any  sum  "to  which  the  plaintiff  supposes 
himself  entitled,"  it  is  not  necessary  that  he  name  the  exact  amount 
of  the  recovery.  In  Veiller  v.  Oppenheim  (Sup.)  26  N.  Y.  Supp. 
1051,  1053,  Judge  O'Brien,  with  the  concurrence  of  Van  Brunt, 
P.  J.,  and  Follett,  J.,  exploded  a  little  criticism  thus:  "In  an 
action  at  law  it  will  be  necessary  for  the  plaintiff  to  state  the 
amount  which  he  seeks  to  recover,  and,  unless  such  amount  can  be 
ascertained  from  an  inspection  of  the  books,  plaintiff  will  not  be  in 
a  position  to  know  just  what  sum  he  is  entitled  to  sue  for."  Again, 
defendant  objects  that  it  is  not  apparent  that  the  plaintiff  "has  ex- 
hausted all  means  of  information  at  his  command."  Nevertheless 
it  is  the  fact  that  he  explored  without  result  the  one  source  of 
intelligence  open  to  him,  and  how  futile  would  have  been  an  appli- 
cation to  the  defendant  is  sufficiently  evinced  by  the  stubborn 
resistance  to  the  present  motion.  Again,  it  is  urged  that  the  order 
is  invalid,  because  "neither  the  petition  nor  the  notice  of  motion 
specifies  the  particular  books  or  documents  which  the  plaintiff 
desires  to  examine."  But  the  order  designates  the  ledger  and 
sales  book,  so  that  the  exorbitant  demand  in  the  notice  of  motion 
is  denied,  the  generality  of  the  moving  papers  is  reduced  to  a  par- 
ticular by  the  order,  and  nothing  more  is  exacted  of  the  defendant 
than  would  have  been  allowable  had  plaintiff's  papers  been  tech- 
nically precise.  Still  again,  defendant  objects  that  "the  petition 
is  not  verified  in  accordance  with  the  rule  of  court,"  but  wherein 
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it  is  defective  the  brief  does  not  apprise  us.  Rule  15  merely  re- 
quires that  "the  moving  papers  be  verified  by  affidavit,"  and  plain- 
tiff's petition  is  authenticated  by  just  such  a  verification.  Finally, 
the  defendant  complains  "that  the  application  is  not  made  in  good 
faith,  but  is  a  pure  and  simple  fishing  excursion."  "Bad  faith" 
and  "fishing  excursion"  is  the  uniform  answer  to  applications  for 
discovery,  and,  were  the  answer  sufficient,  the  relief  would  be  un- 
attainable. The  petition  to  which  defendant  refers  us  for  proof 
of  his  imputation  suggests  to  us  no  suspicion  of  sinister  motive  in 
the  application.  If  the  adjudication  in  Veiller  v.  Oppenheim, 
supra,  be  not  conclusive  as  authority  upon  this  appeal,  the  opinions 
of  Barrett  and  O'Brien,  JJ.,  are  convincing  as  argument.  Order 
affirmed,  with  costs  and  disbursements.    All  concur. 


(12  Misc.  Rep.  17.) 

HARDEGG  v.  WILLARDS. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1, 1895.) 

2.  Bailment — Consideration — Reciprocal  Benefits. 

A  reciprocal  benefit  between  bailor  and  bailee,  from  the  deposit  of  the 
former's  pictureln  the  latter^  gallery,  is  a  sufficient  consideration  to  raise 
a  duty  and  support  a  promise  of  care  in  the  custody  of  the  picture. 

2.  Master  and  Servant—  Negligence— Unauthorized  Acts. 

It  is  no  answer  to  an  action  against  a  master  for  an  Injury  by  his 
servant,  in  performing  an  act  for  the  benefit  of  the  master,  that  the 
servant's  duties  were  in  another  department  of  the  business,  and  he  did 
the  act  without  the  express  authority  or  direction  of  the  master. 

(Syllabus  by  the  Court) 

Appeal  from  district  court. 

Action  by  Frederick  Hardegg  against  Willards,a  corporation,  for 
injury  to  a  picture.  A  judgment  was  rendered  in  favor  of  plaintiff, 
and  defendant  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR*  JJ. 

Thomas  G.  Ennever,  for  appellant. 
Charles  W.  Coleman,  for  respondent. 

PRYOR,  J.  The  judgment  for  the  plaintiff  must  be  taken  as  re- 
solving all  controverted  questions  of  fact  in  his  favor.  Sutter  v. 
Vanderver,  122  N.  Y.  652,  654,  25  N.  E.  907.  Upon  appeal  from  a 
district  court,  we  will  not,  except  in  case  of  clear  injustice,  review 
and  readjust  the  weight  of  evidence.  Patterson,  etc.,  Co.  v.  Lichten- 
stein  Bros.  Co.,  9  Misc.  Rep.  126,  29  K.  Y.  Supp.  279;  Lynes  v.  Hick- 
ery,  4  Misc.  Rep.  522,  24  N.  Y.  Supp.  731.  It  is  idle,  then,  to  argue 
that  the  deposit  of  the  picture  with  the  defendant  was  upon  a  gra- 
tuitous bailment,  for  the  evidence  shows  a  reciprocal  benefit  to  the 
parties,  in  a  mutual  advantage  from  the  exhibition  of  the  picture  in 
the  defendant's  gallery.  Nay,  more;  in  return  for  the  privilege  of 
such  exhibition,  the  plaintiff  promised  to  procure  orders  for  the 
defendant,  and  to  forego  his  commission.  Being  thus  a  bailee  for 
reward,  the  law  implies  on  the  part  of  the  defendant  an  undertak- 
ing of  diligence;  and,  indeed,  such  was  its  express  engagement  It 
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is  unnecessary,  therefore,  to  follow  counsel  in  their  interesting  dis- 
cussion as  to  the  responsibilities  of  a  mere  depository.  In  this  case 
the  bailment  was  of  the  class,  locatio  operis  faciendi,  and  the  duty 
of  the  defendant  was  to  observe  ordinary  care  in  the  safe  custody 
of  the  picture.  The  question  then  is,  did  the  defendant  discharge- 
that  duty?  In  other  words,  is  the  defendant  chargeable  with  or- 
dinary negligence?  Clearly,  such  negligence  may  not  be  imputed 
to  the  defendant  for  merely  putting  the  picture  in  a  showcase.  The 
plaintiff  assented  to  its  being  so  placed,  and  himself  says  it  was  a 
safe  repository.  The  injury  to  the  picture  was  by  the  act  of  a  boy, 
in  dusting  it, — a  duty  incumbent  on  the  master,  and  essential  to 
the  security  of  the  picture.  The  boy  was  a  servant  of  the  defend- 
ant, but  as  his  employment  was  in  the  manufacturing,  and  not  in 
the  exhibition,  room  of  the  defendant's  building,  and  as  it  was  nei- 
ther his  duty  nor  direction  to  dust  the  picture,  the  defendant  con- 
tends that  it  is  not  responsible  for  his  act.  The  general  rule  is  that 
liability  attaches  to  a  master  only  for  such  acts  of  the  servant  as  are 
committed  in  the  execution  and  within  the  scope  of  his  employ- 
ment. But  adds  an  author  of  high  repute,  a  master  "cannot  limit 
his  responsibility  for  any  particular  servant  by  employing  him  only 
with  reference  to  a  single  branch  of  the  business.  If  a  servant, 
under  such  limited  employment,  nevertheless  undertakes  to  serve 
his  master  in  any  other  matter  connected  with  the  general  business, 
and  the  limitation  is  not  known  to  the  person  with  whom  he  deals, 
the  master  is  responsible  for  the  acts  of  such  a  servant,  in  such 
matters,  as  much  as  for  those  of  any  other  servants  engaged  in  the 
business."  1  Shear.  &  R.  Neg.  §  146.  Accordingly,  where  a  laborer 
in  the  hardware  department  of  a  blacksmith's  shop,  without  the 
authority  or  direction  of  the  master,  undertook  to  shoe  a  horse, — ■ 
another  and  different  employment, — it  was  adjudged  that  the  mas- 
ter was  responsible  for  an  injury  to  the  horse  from  the  want  of  care 
and  skill  of  such  officious  intermeddler.  Leviness  v.  Post,  6  Daly, 
321.  The  picture  was  in  the  custody  and  care  of  the  defendant. 
The  injury  was  done  by  defendant's  servant  It  is  not  apparent 
that  the  defendant  took  any  precaution  to  prevent  the  injury. 
Hence,  defendant's  liability  is  a  necessary  conclusion.  At  all  events, 
coupling  the  improbability  of  the  story  that  the  boy  undertook  the 
labor  of  cleaning  the  picture  without  direction  or  authority  with 
the  interest  of  the  witness  (defendant's  manager)  in  the  event  of  the 
litigation,  the  scope  of  the  boy's  employment  was  a  question  for  de- 
termination by  the  trial  justice.  Volkmer  v.  Railroad  Co.,  134  N. 
Y.  418,  31  N.  E.  870;  Nicholson  v.  Conner,  8  Daly,  212;  Courtney 
v.  Baker,  60  N.  Y.  1. 

Upon  still  another  ground  the  judgment  may  be  upheld.  When 
plaintiff  was  hesitating,  because  of  the  delicacy  and  value  of  the 
picture,  to  place  it  with  the  defendant,  his  reluctance  was  persuad- 
ed by  an  express  pledge  of  responsibility  on  the  part  of  the  defend- 
ant. And  after  the  destruction  of  the  picture  he  was  again  assured 
that  "the  firm  is  responsible,  and  you  will  get  paid  for  it."  Happily 
for  the  interests  of  justice,  the  defendant's  escape  from  liability  is 
no  more  consistent  with  law  than  with  morals. 
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The  exception  to  evidence  of  the  value  of  the  picture  is  untenable. 
In  the  absence  of  a  market  price,  the  proof  was  clearly  competent. 
Judgment  affirmed,  with  costs.   All  concur. 


(12  Misc.  Rep.  96.) 

KRANICHFELT  v.  SLATTERT. 

(Common  Pleas  of  New  Yorlo  City  and  County,  General  Term.  April  1,  1895.) 

1.  Declarations— Notary  Pobmc— -Impeaching  Certificate. 

Oral  declarations  out  of  court  by  a  notary  public  whose  testimony  can  be 
bad  are  not  admissible  to  Impeach  his  certificate,  but  are  only  admissible 
to  impeach  his  testimony  where  he  has  testified  In  support  of  his  certificate. 

8.  Bonds — Proof  op  Delivery — Possession. 

Possession  of  a  bond  by  the  obligee  is  prima  facie  evidence  of  delivery. 

Appeal  from  city  court,  general  term. 

Action  by  Charles  Kranichfelt  against  John  Slattery.  From  a 
judgment  of  the  city  court  (29  N.  Y.  Supp.  687)  affirming  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

James  P.  Campbell,  for  appellant. 
F.  P.  Trautmann,  for  respondent 

DALY,  C.  J.  The  action  was  brought  upon  a  bond  alleged  to 
have  been  executed  by  the  defendant,  as  surety  for  the  performance 
by  one  Lynch  of  his  contract  with  plaintiff  to  excavate  the  tatter's 
lot  on  Audubon  avenue  of  rock  and  earth,  and  to  remove  from  ad- 
joining premises  some  of  said  rock  and  earth,  which  had  been  placed 
thereon  by  Lynch,  and  also  to  do  the  mason  work  for  new  build- 
ings on  the  plaintiffs  lot  The  defense  was  a  denial  of  the  execu- 
tion of  the  bond  sued  upon,  and  the  question  tried  before  the  jury 
was  whether  the  signature  to  the  bond  was  defendant's  signature,  or 
was  a  forgery.  The  execution  and  delivery  of  the  bond  were  proved 
by  its  production  by  the  plaintiff  and  a  certificate  of  acknowledg- 
ment by  a  notary  public,  Charles  W.  Pinckney,  of  New  York  county,, 
attached  thereto,  to  the  effect  that  on  the  8th  day  of  April,  1892, 
John  Slattery,  known  to  him  to  be  the  individual  mentioned  in  and 
who  executed  the  instrument,  appeared  before  him,  and  duly  ac- 
knowledged that  he  executed  the  same.  The  defendant  called  the 
notary  as  a  witness,  and  showed  by  him  that  he  did  not  personally 
know  the  party  making  the  acknowledgment  in  question,  who  was 
brought  to  his  office  by  Lynch,  and  identified  by  the  latter;  and  the 
defendant  was  sworn  on  his  own  behalf,  and  testified  that  he  never 
signed  nor  acknowledged  the  bond.  The  defendant  was  then  allowed, 
under  plaintiff's  objection,  to  testify  that  some  16  months  subse- 
quent to  the  date  of  the  certificate  he  called  upon  the  notary,  in 
company  with  a  Mr.  Walker,  and  that  the  notary  stated  to  them 
that  he  did  not  know  the  defendant,  and  had  never  seen  him  until 
that  time,  and  that  defendant  had  never  appeared  before  him. 
Walker's  testimony  to  the  same  effect  was  also  admitted,  under 
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plaintiff's  objection;  but,  at  the  close  of  the  examination  of  that 
witness,  the  court,  on  motion  of  plaintiff,  struck  out  the  testimony 
of  Walker  and  of  the  defendant  in  regard  to  their  interview  with 
the  notary.   The  defendant  excepted  to  the  granting  of  the  motion. 

The  certificate  of  a  notary  of  the  acknowledgment  of  an  instru- 
ment is  not  conclusive,  and  may  be  rebutted,  and  the  effect  thereof 
may  be  contested  by  a  party  affected  thereby.  Code,  §§  935-937. 
But  the  certificate  cannot  be  rebutted  by  proof  of  oral  declarations 
of  the  notary,  who  is  living,  and  whose  testimony  can  be  had ;  such 
declarations  not  being  made  in  the  course  of  his  official  duty,  but 
long  after  the  certificate  was  executed.  They  are  mere  hearsay, 
and  inadmissible.  1  Phil.  Ev.  349, 350  (Cowen  &  H.  notes) ;  1  Greenl. 
Ev.  123-120.  His  declarations  would  be  admissible  to  impeach  his 
testimony  if  he  affirmed  the  truth  of  the  certificate  when  testifying 
as  a  witness.  In  such  case  it  would  be  proper,  as  affecting  his  credi- 
bility, to  prove  that  he  had  made  statements  to  the  contrary.  Id. 
462.  But  the  notary,  who  was  called  as  a  witness,  did  not  affirm 
the  truth  of  his  certificate,  but  in  fact  denied  it;  testifying  that  he 
did  not  know  the  defendant,  and  took  the  acknowledgment  of  a 
stranger  who  was  introduced  to  him  by  Lynch.  The  defendant, 
therefore,  had  direct,  competent  evidence  from  the.  notary,  and  in 
his  own  examination,  to  rebut  the  certificate,  and  there  was  no 
necessity  for  introducing  the  notary's  declarations  out  of  court  No 
confirmation  of  the  latter  s  testimony  was  needed,  for  it  was  not 
disputed;  and,  if  it  had  been,  proof  that  the  witness  had  made  sim- 
ilar statements  at  another  time  would  not  be  admissible  in  corrobo- 
ration of  his  testimony,  under  any  known  rule  of  evidence.  The 
case  differs  from  that  of  a  witness  charged  with  a  fabrication  of  a 
story  for  the  purposes  of  a  trial,  in  which  case  previous  declara- 
tions to  the  same  purpose,  made  when  there  was  no  suspicion  of  in- 
fluence or  interest,  may  be  shown.  Baber  v.  Railroad  Co.,  9  Misc. 
Bep.  20,  29  N.  Y.  Supp.  40.  The  evidence,  therefore,  was  improp- 
erly admitted,  and  plaintiff,  having  objected  in  time,  was  entitled 
to  have  it  struck  out 

Defendant,  having  thus  offered  incompetent  evidence,  cannot  rea- 
sonably complain  of  the  effect  upon  the  jury  of  having  it  struck  out; 
but  there  is  no  reasonable  ground  for  the  apprehension  that  the 
jury  were  misled  by  the  elimination  of  the  incompetent  evidence 
into  supposing  that  the  certificate  of  the  notary  remained  unim- 
peached.  No  intimation  of  such  a  ruling  appears  in  the  case,  and 
defendant  could  have  guarded  against  a  wrong  impression  by  ask- 
ing for  appropriate  instructions.  In  the  absence  of  the  judge's 
charge  from  the  case,  we  are  to  assume  that  the  issues  were  fairly 
submitted  upon  the  evidence,  and  that  the  effect  of  the  evidence 
was  fairly  and  fully  stated.  Upon  the  whole  case,  there  was  evi- 
dence to  sustain  the  verdict,  and  to  satisfy  the  requirement  of  law 
imposing  upon  plaintiff  the  burden  of  proving  the  execution  and 
delivery  of  the  bond.  Although  the  effect  of  the  notary's  certifi- 
cate had  been  destroyed  by  the  notary's  evidence  that  he  did  not 
know  the  party  making  the  acknowledgment,  there  was  competent 
evidence  of  the  execution  of  the  bond.   The  bookkeeper  of  the  Mur- 
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ray  Hill  Bank,  where  the  defendant  kept  his  account  for  years,  who 
had  thousands  of  his  checks  pass  through  his  hands,  was  familiar 
with  his  signature,  and  therefore  a  competent  witness,  testified  to 
his  belief  that  the  signature  to  the  bond  was  the  signature  of  the 
defendant.  There  were  admittedly  genuine  signatures  of  defend- 
ant in  evidence  for  the  jury  to  compare  with  the  bond,  and,  although 
an  expert  in  handwriting  called  for  defendant  pointed  out  many  dif- 
ferences between  the  disputed  and  the  genuine  signatures,  some  of 
the  most  important  differences  were  discernible  among  the  genuine. 

The  most  important  evidence,  however,  on  plaintiff's  behalf,  was 
elicited  upon  the  cross-examination  of  defendant,  who  testified  that 
he  agreed  to  and  did  sign  a  bond  or  contract,  as  surety  for  Lynch, 
in  regard  to  a  contract  "in  relation  to  a  portion  of  the  Audubon 
matter  with  which  Kranichfelt  [the  plaintiff]  had  to  do,"  and  that 
this  was  about  May,  1892  (the  bond  in  suit  was  dated  April  6,  1892, 
and  this  testimony  was  given  in  January,  1894);  "but  it  was  not  ex- 
actly for  Kranichfelt  It  was  for  a  man  who  owned  adjoining  prop- 
erty. It  was  about  getting  rock  off  the  adjoining  property.  There 
was  something  about  getting  rock  off  the  adjoining  property."  It 
thus  appeared  that  defendant  had  signed  some  paper, — a  bond  or 
contract, — as  surety  for  Lynch,  with  reference  to  one  of  the  matters 
mentioned  in  the  bond  in  suit;  also,  that  he  was. quite  friendly  with 
Lynch,  who  was  inspector  of  sewers,  and  was  inspecting  work  which 
defendant  was  doing,  and  had  more  or  less  to  do  with  that  work, — 
facts  which  the  jury  might  weigh  in  deciding  what  credit  to  give 
defendant's  testimony  that  the  bond  in  suit  was  not  the  bond  which 
he  then  signed,  and  that  he  was  not  the  person  introduced  by  Lynch 
to  the  notary,  and  who  acknowledged  the  bond.  The  defendant  also 
admitted  the  receipt  from  the  plaintiff's  attorney,  in  June  or  July, 
1892, — two  or  three  months  after  he  executed  the  paper  which  he 
admits,— -of  a  written  notification  of  the  failure  of  Lynch  to  carry 
out  and  complete  two  contracts  respecting  Audubon  avenue;  and 
that  the  notice  referred  to  him  as  surety;  and  that  a  bill  of  expenses, 
amounting  to  $770,  was  inclosed  with  the  notice;  and  that  he  was 
required  by  it  to  carry  out  the  contract  of  Lynch,  or  the  plaintiff 
would  look  to  him  for  any  damage  he  might  sustain.  Defendant 
admitted  that  he  paid  no  attention  to  this  written  notice.  The 
plaintiffs  evidence  was  that  it  was  personally  served  upon  him,  and 
that  after  reading  it  he  said  it  was  all  right  Defendant  denied  this, 
and  swore  that  he  received  the  communication  by  mail.  It  was  for 
the  jury  to  find  the  fact,  and  whether  an  admission  on  defendant's 
part  was  indicated  by  his  words.  The  motion  to  dismiss  the  com- 
plaint was  therefore  properly  denied.  The  other  exceptions  show 
no  error.  Objection  to  the  admission  of  the  bond  in  evidence,  on 
the  ground  of  want  of  proof  of  delivery,  was  untenable.  Posses- 
sion by  the  obligee  was  prima  facie  evidence  of  delivery.  2  Am.  & 
Eng.  Enc.  Law,  459.  The  judgment  and  order  must  be  affirmed, 
with  costs.    All  concur. 
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•(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

Master  and  Skrvant— Negligence  ok  Master— Instructions. 

A  statement,  in  the  conclusion  of  a  charge  as  to  the  duty  of  a  master 
towards  his  servant,  that  such  duty  "Is  to  the  result  that  the  servant  shall 
be  under  no  risks  from  Imperfect  or  Inadequate  machinery,  or  other  ma- 
terial, means,  and  appliances,  or  from  unskillful  or  Incompetent  fellow 
servants  of  any  grade.  It  Is  for  the  master  to  do  by  himself  or  some 
other,"— is  erroneous,  as  stating  that  a  master  undertakes  to  Insure  his 
servant  from  all  risks  from  the  perils  named. 

Appeal  from  trial  term. 

Action  by  James  Joseph  Richards  against  George  A.  Hayes  to 
recover  for  personal  injuries  caused  by  the  alleged  insecure,  im- 
proper, and  unskillful  construction  of  a  scaffolding  on  which  plain- 
tiff was  working.  Prom  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Reversed. 

Argued  before  DALY,  0.  J.,  and  BOOKSTAVER  and  BISCHOFF, 
JJ. 

Alexander  T.  Goodwin,  for  appellant. 
D wight  S.  Mason,  for  respondent. 

DALY,  C.  J.  It  is  not  necessary  to  inquire  what  difference,  If 
any,  there  is  between  the  facts  in  this  case  and  in  that  of  a  fellow 
workman  of  the  plaintiff  who  was  injured  at  the  same  time  and 
from  the  same  cause,  and  whose  judgment  against  the  defendant 
for  damages  we  reversed  upon  appeal,  upon  the  ground  that  no 
negligence  on  the  employer's  part  was  established,  but  that  plain- 
tiff's injury  was  the  result  of  his  own  or  his  fellow  workman's 
choice  of  the  implement  which  he  used.  Oellerich  v.  Hayes,  28 
N.  Y.  Supp.  579,  8  Misc.  Rep.  211.  This  judgment  will  have  to  be 
reversed  for  error  in  charging,  at  plaintiff's  request,  a  proposition 
which  cannot  be  defended  upon  reason  or  authority.  The  court 
had  already  instructed  the  jury,  at  plaintiffs  request,  that: 

"The  rule  is  unqualified  that  a  master  Is  bound  to  use  all  reasonable  care, 
■diligence,  and  caution  in  providing  for  the  safety  of  those  in  his  employ,  land 
furnishing,  for  their  use  in  his  work,  safe,  sound,  and  suitable  tools,  Im- 
plements, appliances,  and  machinery  in  the  prosecution  thereof,  and  keeping 
the  same  In  repair.  This  is  the  master's  duty,  and  he  cannot  exempt  himself 
from  liability  for  this  omission  by  delegating  Its  performance  to  another,  or, 
having  required  work  to  be  done,  by  omitting  precautions  and  Inquiries  as  to 
the  manner  of  its  performance." 

— And  had  also  charged,  in  continuation,  at  plaintiff 's  request,  seven 
other  propositions,  enlarging  upon  the  principle  in  every  conceiv- 
able particular.  Finally,  at  plaintiffs  request,  the  court  charged 
-the  next  proposition,  as  follows: 

"The  duty  of  the  master  to  the  servant  Is  to  the  result  that  the  servant  shall 
be  under  no  risks  from  imperfect  or  inadequate  machinery  or  other  material, 
means,  and  appliances,  or  from  unskillful  or  Incompetent  fellow  servants  of 
.any  grade.  It  is  for  the  master  to  do  by  himself  or  by  some  other." 

To  this  instruction  the  defendant  duly  excepted. 
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This  last  instruction,  following  those  that  preceded  it,  summed 
up  the  whole  duty  of  the  master  as  undertaking  to  insure  the 
servant  from  all  risks  from  the  perils  named;  and  whatever  im- 
pression the  jury  received  from  the  prior  instructions  as  to  the 
master's  duty  being  confined  to  reasonable  care,  diligence,  and 
caution  was  thus  explained  to  be  that  he  was,  by  himself  or  an- 
other, to  save  the  servant  harmless  from  imperfect  or  inadequate 
machinery,  means,  and  appliances,  and  from  unskillful  or  incom- 
petent fellow  servants  of  any  grade.  That  is  not  the  master's 
duty.  He  is  liable  only  for  negligence.  14  Am.  &  Eng.  Enc  Law, 
873,  and  following.  His  negligence  is  the  omission  of  reasonable 
care  in  the  business  in  which  his  servants  are  employed.  Slater  v. 
Jewett,  85  N.  Y.  6L  The  test  of  his  liability  is  not  whether  he 
neglected  something  he  could  have  done,  but  whether  he  is  reason- 
ably prudent  and  careful.  Leonard  v.  Collins,  70  N.  Y.  90.  Judg- 
ment reversed;  new  trial  ordered,  with  costs  to  appellant,  to  abide 
event    All  concur. 


(12  Misc.  Rep.  7.) 

ROBERTSON  et  al.  v.  HAY. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

1.  RESETTLEMENT  OF  ORDER — INHERENT  POWER  OF  COURT. 

A  conrt  has  inherent  power  to  resettle  Its  own  order  so  as  to  conform  it 
to  the  actual  adjudication. 
8.  Supplementary  Proceedings  —  Failure  of  Record  to  Show  Adjourn- 
ment. 

From  an  omission  In  the  record  to  show  a  regular  adjournment,  a  loss 
of  jurisdiction  In  a  supplementary  proceeding  will  not  be  presumed. 
&  Same— Waiver  of  Objections. 

A  voluntary  attendance  and  submission  to  examination,  without  objec- 
tion, by  the  Judgment  debtor,  operates  a  waiver  of  an  irregularity  in  the 
adjournment  of  the  proceeding;  so  that,  on  appeal  from  an  order  adjudg- 
ing him  in  contempt,  he  may  not  be  heard  to  say  that  the  court  had  not 
jurisdiction  to  make  the  order. 
4.  Appeal— Attacking  Verity  of  Record. 

Objection  cannot  be  raised  In  an  appellate  court  that  the  record  does  not 
present  the  true  state  of  fact 
(Syllabus  by  the  Conrt) 

Appeal  from  city  court,  general  term. 

Action  by  Henry  M.  Robertson  and  George  T.  Sinclair  against 
Peter  Hay.  From  an  order  of  the  city  court  affirming  an  order 
resettling  an  order,  and  from  an  order  affirming  an  order  imposing 
a  penalty  for  violating  an  order  in  supplementary  proceedings,  de- 
fendant appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Moses  H.  Grossman,  for  appellant 
Adolph  Cohen,  for  respondents. 

PRYOR,  J.  The  resettlement  of  its  own  order  was  within  the 
unquestionable  jurisdiction  of  the  court  below,  and  is  not  open  to 
challenge  before  a  tribunal  which  is  competent  only  to  the  review 
of  legal  error.    Neither  can  we  entertain  the  objection  that  defend- 
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anf  a  examination  is  incorrectly  exhibited,  but  are  bound  to  adju- 
dicate upon  the  record  before  us.  Whether,  upon  the  proofs  sub- 
mitted to  our  revision,  the  order  adjudging  the  defendant  in  con- 
tempt, and  imposing  the  penalty  for  his  misconduct,  be  without 
authority  of  law,  is  the  sole  question  in  controversy.  The  contempt 
imputed  to  the  defendant  consists  in  a  disposition  of  his  property 
contrary  to  the  prohibition  in  a  supplementary  proceeding;  and 
the  specific  act  of  misconduct  charged  is  the  assignment  of  a  lease. 
The  defendant  impugns  the  validity  of  the  order  upon  two  grounds 
— First,  that  the  lease  was  not  his  property;  and,  secondly,  that, 
being  of  no  value,  its  transfer  was  not  of  prejudice  to  creditors. 

1.  By  the  instrument  of  demise,  the  premises  were  let  to  the 
defendant  alone;  he  occupied  the  premises  for  the  conduct  of  his 
business;  it  was  against  him,  and  him  alone,  that  the  summary 
proceeding  was  instituted;  he  stated  to  the  assignee  that  the  lease 
"belonged  to  him";  he  assigned  the  lease,  and  received  the  price  of 
its  transfer;  out  of  the  money  so  received,  he  paid  the  rent;  until 
this  proceeding,  he  never  pretended  that  the  lease  was  the  property 
of  his  wife;  no  writing  or  witness  evidences  the  assignment  to  his 
wife;  and  even  she  shrinks  from  swearing  that  she  was  owner 
of  the  lease.  To  what  other  conclusion  could  the  court  below 
come  than  that  the  lease  was  the  property  of  the  defendant? 

2.  It  is  undoubted  law  that,  to  authorize  the  conviction  and  pen- 
alty of  which  the  defendant  complains,  there  must  be  proof  of 
prejudice  and  damage  to  the  creditor  (Fischer  v.  Baab,  81  N.  Y.  235; 
Moffat  v.  Herman,  116  N.  Y.  131,  22  X.  E.  287);  and  the  defendant 
contends  that  there  was  no  such  prejudice  or  damage,  because  the 
lease  was  assigned  after  the  end  of  term,  and  after  his  default  in  a 
proceeding  for  dispossession.  But  he  was  in  occupation  of  the 
premises;  he  was  in  occupation  under  a  renewal  for  a  year;  he 
received  $275  for  the  assignment  of  the  lease;  and  out  of  this 
money  he  discharged  a  debt  for  rent  due  from  him  as  tenant.  Who 
can  say  that  the  lease  was  not  a  subsisting  demise,  and  that  a 
transfer  of  property  worth  $275  away  from  creditors  was  of  no 
prejudice  or  damage  to  them?  As  to  the  cancellation  of  the 
lease  by  the  summary  proceeding,  he  himself  swears  that  he  paid 
the  rent  to  prevent  dispossession;  and  he  indorsed  on  the  assign- 
ment that  the  term  was  unexpired.  The  only  and  the  inevitable 
inference  from  his  own  testimony  and  admissions  is  that  the  lease 
was  not  canceled,  but  was  assigned,  and  that  he  abandoned  the 
possession  to  the  assignee  for  the  consideration  paid  him.  Indeed, 
if  the  lease  were  expired  or  canceled,  what  had  he  to  assign? 
and,  if  he  had  nothing  to  assign,  why  should  the  assignee  pay  him 
|275?  True,  the  assignee,  moved  no  doubt  by  a  benevolent  com- 
passion for  the  distressed  condition  of  the  defendant,  now  says  that 
the  $275  was  a  contribution  of  charity  to  the  necessities  of  the 
defendant's  family.  But  in  his  former  affidavit  he  swears  that 
"the  defendant  executed  an  assignment  of  the  lease  to  me  for  the 
sum  of  $300"  ($25  of  which  was  paid  to  the  agent);  and  indorsed  on 
the  assignment  to  him  are  the  words,  "In  consideration  of  the  sum 
of  $300,  duly  paid  by  Robert  Schinzel,  I  do  hereby  sell,  assign, 
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transfer,  and  set  over  unto  Robert  Bchinzel,  his  heirs,  assigns,  ad- 
ministrators, &c,  the  within  lease  for  the  unexpired  term  therein.9 
Still,  defendant  insists  that  the  court  lost  jurisdiction  of  the  pro- 
ceeding by  irregularity  in  the  adjournments.  But  the  entry  in  the 
record  is,  "Further  examination  adjourned  by  several  adjournments 
to  June  6th,  1894";  and  why  not  by  the  court  or  referee?  Code,  § 
2444.  Nothing  appears  to  the  contrary;  and  loss  of  jurisdiction 
will  not  be  presumed.  Wright  v.  Nostrand,  94  N.  Y.  33.  At  all 
events,  by  attending  on  the  days  to  which  the  proceeding  was  ad- 
journed, and  submitting  without  objection  to  the  examination,  the 
defendant  may  not  now  be  heard  to  say  that  the  jurisdiction  of 
the  court  had  lapsed.  Voluntary  appearance  is  the  equivalent  of 
regular  process.  The  condition  of  the  defendant's  family  is  doubt- 
less deplorable,  but  we  cannot  relieve  him  in  disregard  of  the  plain 
and  imperative  mandate  of  the  law.  Order  affirmed,  with  costs. 
All  concur. 

(12  Misc.  Rep.  40.) 

GILLESPIE  v.  MULHOLLAND. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

1.  Attorney  and  Client— Summary  Application  against  Attorney. 

On  a  summary  application  to  compel  an  attorney  to  pay  over  money 
collected  by  him,  the  objection  that  the  relation  of  attorney  and  client 
did  not  exist  between  him  and  petitioner  cannot  be  sustained  where  the 
original  owner  of  the  claim,  who  employed  the  attorney,  agreed  to  transfer 
It  to  petitioner  pending  the  action  for  its  collection,  but  was  advised  by  the 
attorney  not  to  do  so  at  that  time,  and  the  assignment  was  therefore  not 
executed  until  judgment  was  recovered. 

2.  Same— Assertion  op  Lien  by  Attorney. 

The  assertion  of  a  lien  by  the  attorney  is  not  in  answer  to  a  summary 
application  against  him,  but  it  is  discretionary  with  the  court  to  proceed 
•    In  the  matter. 
8.  Same — Reference. 

The  city  court  of  New  York  may  direct  a  reference  to  hear  and  report 
on  the  questions  arising  on  summary  application  to  compel  an  attorney  to 
pay  over  money  collected.  28  N.  Y.  Supp.  754,  affirmed. 

Appeal  from  city  court,  general  term. 

Application  by  Michael  H.  Gillespie  to  compel  John  Mulholland 
to  pay  over  money  collected  by  him.  From  an  order  of  the  city 
court  (28  N.  Y.  Supp.  754)  affirming  an  order  directing  a  reference, 
defendant  appeals.  Affirmed. 

Argued  before  DALY,  0.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

James  Kearney,  for  appellant 
Jeroloman  &  Arrowsmith,  for  respondent 

DALY,  C.  J.  This  is  an  appeal  from  an  order  of  the  general 
term  of  the  city  court,  affirming  an  order  of  the  special  term  direct- 
ing a  reference  upon  an  application  to  require  an  attorney  to  pay 
over  moneys  collected  by  him.  The  moneys  were  collected  in  an 
action  brought  by  one  Peck  against  Deering  and  others,  and  are 
claimed  by  the  petitioner,  Gillespie,  by  virtue  of  an  assignment 
from  Peck  of  his  claim  and  judgment  in  the  action.  The  attorney, 
Mulholland,  who  collected  the  judgment  from  the  defendant,  and 
v.33N.Y.s.no.l— 3 
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retained  the  whole  amount,  resisted  the  application  to  compel  him 
to  pay,  on  the  ground  that  the  relation  of  attorney  and  client  never 
existed  between  him  and  the  assignee;  that  he  was  entitled  to 
retain  the  whole  sum,  $1,442.10,  to  satisfy  his  claims  for  services 
and  disbursements  in  this  action  and  other  litigations  affecting  it, 
and  in  prior  litigations  on  behalf  of  one  Campbell,  the  original  owner 
of  the  claim  in  suit,  for  money  advanced  to  Campbell,  and  a  note 
indorsed  for  his  accommodation.  The  dispute  as  to  the  facts  and 
as  to  the  amount  of  the  lien  of  the  attorney  upon  the  recovery 
required,  in  the  judgment  of  the  court,  a  reference;  and  the  power 
of  the  court  to  order  such  reference  is  the  question  presented  by 
this  appeal,  the  objections  urged  being  that  the  summary  applica- 
tion against  an  attorney  is  not  available  to  the  assignee  of  the 
claim  sued  on;  that  it  cannot  be  maintained  where  the  amount  of 
the  attorney's  lien  is  in  dispute;  that  it  cannot  be  entertained  by 
the  city  court  against  attorneys  in  actions  before  it;  and  that  the 
power  of  the  city  court  to  refer  questions  of  fact  upon  motions  is 
restricted  to  actions,  and  does  not  include  special  proceedings  of 
this  character. 

It  has  been  held  that  the  summary  remedy  by  attachment  against 
an  attorney  for  misconduct  is  available  only  to  the  client,  and 
cannot  be  assigned  with  the  demand.  Bowen  v.  Smidt  (Sup.)  20 
N.  Y.  Supp.  735;  In  re  Schell,  58  Hun,  440, 12  N.  Y.  Supp.  790.  But 
an  expression  of  opinion  by  the  court  of  appeals  in  reviewing  the 
order  in  the  case  last  cited  settles  the  question : 

"If  we  were  permitted  to  look  Into  the  opinion  of  the  general  term  for  the 
ground  of  reversal  and  denial  of  relief,  It  would  appear  that  tne  court  was  of 
opinion  that  the  assignee  of  a  client  was  not  entitled  to  this  remedy.  While 
it  would,  we  think,  be  difficult  to  show  that  the  supreme  court  has  not  the 
power  to  entertain  the  proceedings,  even  upon  the  application  of  an  assignee, 
it  certainly  could,  In  the  exercise  of  Its  discretion,  decline  to  use  it;  and  that 
may  have  been  the  ground  ot  the  decision  appealed  from."  Schell  v.  City 
of  New  York,  128  N.  Y.  67,  27  N.  E.  957. 

In  the  case  quoted,  the  assignment  was  of  the  claim  of  the  client 
against  the  attorney  for  the  money  collected  by  the  latter,  and  the 
relation  of  attorney  and  client  never  existed  between  the  attorney 
and  the  assignee.  In  the  present  case,  the  transfer  of  the  claim 
in  suit  was  proposd  and  accepted  during  the  pendency  of  the  action, 
with  the  knowledge  of  the  attorney,  who  advised  against  a  formal 
assignment  being  made  at  that  time,  but,  having  notice  of  the  in- 
tention and  rights  of  the  parties,  must  be  held  to  have  prosecuted 
the  action  for  the  benefit  and  on  behalf  of  the  real  party  in  inter- 
est, the  proposed  assignee;  and  so  the  relation  of  attorney  and 
client  was  thus,  in  a  measure,  created  between  them.  The  assign- 
ment of  the  judgment  subsequently  made  was  merely  to  carry  into 
effect  the  prior  arrangement,  of  which  the  attorney  had  notice. 

The  assertion  of  a  lien  by  the  attorney  is  not  an  answer  to  sum- 
mary proceedings,  but  it  is  discretionary  with  the  court  to  proceed 
in  the  matter. 

"Upon  motion,  the  court  summarily  disposes  of  the  matter  upon  principle* 
of  equity  well  understood.  The  lien  of  the  attorney  continues  throughout,  and 
includes  all  the  remedies  open  to  the  party."    Bank  v.  Todd,  52  N.  Y.  480. 
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The  court  there  distinguished  the  Case  of  Paschal,  10  Wall.  491, 
because  there  neither  party  asked  the  court  to  settle  the  amount 
of  the  lien.  Were  the  application  denied,  the  client  would  be  left 
to  his  action  against  the  attorney;  and  with  regard  to  that  remedy 
the  court  says: 

"The  law  is  not  guilty  of  the  absurdity  of  holding  that  after  a  client  has 
spent  years  In  collecting,  through  his  attorney,  a  lawful  demand,  he  shall  be 
put  to  spending  as  many  more  to  collect  it  from  his  attorney,  and,  if  the  at- 
torney should  not  pay,  then  try  the  same  track  again."    Bank  v.  Todd,  above. 

In  this  case  the  order  of  reference  required  that  proof  be  taken 
of  any  liens,  claims,  or  offsets  of  the  attorney;  and  if  any  party 
ought  to  complain  of  the  order  it  is  the  respondent,  for  the  scope 
of  the  order  seems  to  include  indebtedness  for  which  the  lien  of 
the  attorney  could  not  be  enforced.  Code,  §  66.  The  court  has 
power  to  determine  the  amount  of  the  attorney's  lien  by  reference. 
Barber  v.  Case,  12  How.  Prac.  351.  The  order  which  was  reversed  in 
McKibbel  v.  Nafls  (Sup.)  27  N.  Y.  Supp.  723,  directed  the  attorney 
to  pay  over  the  whole  sum  in  his  hands,  disregarding  his  lien;  and 
that  decision  is  not  an  authority  against  the  order  made  in  this  case, 
which  recognizes  and  protects  the  lien.  The  city  court  has  the 
same  power  over  attorneys  possessed  by  other  courts  of  record.  It 
is  made  a  court  of  record  by  statute  (Code,  §  2;  Laws  1883,  c.  26), 
and,  though  there  are  statutory  limitations  of  its  jurisdiction  of 
actions,  they  do  not  affect  its  power  to  enforce  all  remedies  of 
parties  to  actions  of  which  it  has  jurisdiction.  As  a  court  of  rec- 
ord it  has  power  to  punish  an  attorney  for  misconduct  by  which 
the  right  of  a  party  to  an  action  or  proceeding  pending  in  the  court 
is  prejudiced,  and  to  attach  in  any  other  case  where  courts  of 
record  have  adopted  that  remedy  in  order  to  protect  parties.  '  Code, 
§  14,  and  subdivision  8  thereof.  The  city  court  also  possesses  the 
same  power  as  the  supreme  court  to  refer  questions  of  fact  The 
appellant  assumes  that  its  power  is  derived  solely  from  section  3172 
of  the  Code,  permitting  a  reference  of  special  questions  of  fact  on 
motions  in  ordinary  actions;  but  it  may  refer  under  sections  827 
and  1015  of  the  Code,  which  by  section  3347,  subd.  6,  are  made 
applicable  to  actions  and  special  proceedings  in  the  marine  (now 
city)  court.  Under  section  827  the  court,  when  authorized  to  make 
an  examination  or  inquiry,  may  direct  a  reference  to  do  so,  and  by 
section  1015  may  direct  a  reference  whenever  it  is  necessary  for 
the  information  of  the  court.  Whether,  therefore,  the  proceeding 
against  an  attorney  for  misconduct  in  not  paying  money  collected 
is  to  be  regarded  as  a  motion  in  the  action,  or  as  a  special  pro- 
ceeding (in  Schell  v.  City  of  New  York,  it  was  entitled  both  ways), 
the  city  court  had  power  to  refer  the  questions  of  fact  before  it  on 
the  application.  In  this  it  followed  precedent,  the  supreme  court 
having,  as  before  mentioned,  referred  the  question  of  the  amount 
to  be  allowed  the  attorney  for  services  in  a  proceeding  to  attach 
him  for  not  paying  moneys  collected.  Barber  v.  Case,  above.  The 
order  appealed  from  should  be  affirmed,  with  costs  and  disburse- 
ments. .  All  concur. 
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FRANKFORT  v.  MANHATTAN  RY.  CO. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1885.) 

1.  Expert  Testimony— Hypothetical  Facts. 

If  the  facta  upon  which  an  expert  witness  bases  his  opinion  be  disputed, 
he  must  assume  them  as  only  hypothetical ly  not  absolutely  true. 

2.  Sake— Basis  of  Opinion. 

An  expert  witness  cannot  base  his  opinion  upon  facts  not  communicated 
to  the  Jury,  nor  upon  hearsay,  nor  upon  the  evidence  of  others  on  the  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  trial  term. 

Action  by  Sarah  Frankfort  against  the  Manhattan  Railway  Com- 
pany for  personal  injuries.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Reversed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Edward  B.  Thomas,  for  appellant 
A.  O.  Vanderpoel,  for  respondent 

PRYOR,  J.  The  plaintiff  has  recovered  a  verdict  of  |5,000  for 
an  injury  asserted  to  be  the  effect  of  the  defendant's  negligence. 
Whether  that  injury  was  the  cause  of  the  physical  and  mental 
maladies  with  which  she  claims  to  be  afflicted,  and  whether  those 
maladies  be  incurable,  is  enveloped  in  obscurity,  and  contingent 
upon  the  inferences  of  experts.  The  surgeon  by  whom  the  plain- 
tiff was  treated  made  light  of  the  hurt,  and  attributed  the  ailments 
of  which  she  subsequently  complained  not  at  all  to  the  accident, 
while  the  surgeon  produced  on  her  behalf  at  the  trial  represented 
her  condition  as  distressing  and  desperate,  and  imputed  it  entirely 
to  her  injury  by  the  defendant.  Obviously,  if  the  testimony  of  the 
latter  witness  be  expunged  from  the  record,  the  judgment  cannot 
stand.  In  response  to  an  inquiry  detailing  hypothetiaally  the  cir- 
cumstances of  plaintiffs  injury  and  the  symptoms  of  her  condi- 
tion, the  witness  affirmed  that  condition  to  be  the  consequence 
of  the  injury,  and  to  be  permanent.  But  on  cross-examination  he 
repudiated  the  hypothesis  upon  which  the  question  proceeded,  and 
avowed  that  his  opinion  was  founded  on  the  actual  facts  of  the 
case,  of  which  some  were  known  to  himself,  some  communicated 
by  the  plaintiff,  and  some  collected  from  the  evidence  at  the  trial. 
What  facts  were  the  basis  of  his  opinion  was  not  apparent  to  the 
jury.  Thereupon  the  defendant  moved  to  strike  out  the  answer 
of  the  witness,  and  the  exception  to  the  denial  of  the  motion  d.ily 
challenges  the  competency  of  the  evidence.  Link  v.  Sheldon,  136 
N.  Y.  1,  32  N.  E.  696.  Manifestly,  the  premises,  if  disputed,  fr  m 
which  an  expert  is  to  deduce  his  opinion,  cannot  be  presented  as 
the  actual  facts  of  the  case.  The  province  of  the  jury  may  not 
be  so  invaded,  their  verdict  anticipated,  and  the  issues  they  vr? 
to  try  determined  by  the  witness.  Hence  the  necessity  of  a  hy- 
pothetical question.  1  Whart.  Ev.  §  452.  Had  counsel  propounded 
the  question  in  a  dogmatic  form,  stating  the  facts  unconditionally, 
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the  court  would  have  instantly  rejected  it  Is  the  irregularity 
any  the  less  if  the  witness  himself  repudiate  the  hypothesis,  and 
say  to  the  jury  that  the  ground  of  his  opinion  is  an  absolute  fact? 
Nor  did  the  witness  communicate  to  the  jury  the  facts  upon  which 
his  opinion  proceeded.  The  court,  therefore,  could  not  asce.tain 
whether  those  facts  were  within  the  scope  of  the  evidence;  nor 
could  the  jury  determine  whether  they  were  supported  by  proof. 
People  v.  Smiler,  125  N.  Y.  717,  26  N.  E.  312;  People  v.  McElva'ne, 
321  N.  Y.  250,  258,  24  N.  E.  465;  People  v.  Harris,  136  N.  Y.  433, 
453,  33  K.  E.  65.  "A  physician  cannot  be  permitted  •  •  *  to 
take  into  consideration  facts  known  to  him,  but  not  communicated 
to  the  jury."  Railway  Co.  v.  Falvey,  104  Ind.  409,  3  N.  E.  389,  and 
4  N.  E.  908;  7  Am.  &  Eng.  Enc.  Law,  p.  497,  note.  "The  party 
against  whom  the  evidence  is  offered  is  entitled,  if  he  so  desires, 
to  have  an  explicit  statement  made  to  or  by  the  expert  witness  of 
the  precise  state  of  facts  upon  which  his  opinion  is  based."  Con- 
nelly v.  Railway  Co.,  60  Hun,  495,  497,  15  N.  Y.  Supp.  176.  In 
Atkins  v.  Railway  Co.,  57  Hun,  102,  10  N.  Y.  Supp.  432,  a  quastion 
was  condemned  because  "it  leaves  the  witness  to  determine  what 
injuries  the  plaintiff  has  received  from  the  accident,  and  what  her 
previous  condition  had  been,  without  the  jury  having  any  knowl- 
edge upon  what  such  determination  was  based";  and  brc;u:se  "it 
also  makes  the  witness  testify,  not  to  an  opinion,  but  to  an  abso- 
lute fact  that  the  symptoms  arose  from  the  injuries  which  the 
physician  assumed  the  plaintiff  to  have  received,  as  regards  the 
nature  of  which  assumptions  on  the  part  of  the  physician  the  jury 
were  entirely  ignorant."  And  not  only  did  the  opin'on  of  In? 
witness  proceed  upon  his  own  personal  knowledge,  but  also,  ai 
he  declared,  upon  hearsay,  and  "the  evidence  to  which  he  had 
listened."  This  vice  alone  invalidates  his. testimony.  Link  v.  Shel- 
don, 136  N.  Y.  1,  32  N.  E.  696;  In  re  Snelling,  136  N.  Y.  515,  32 
N.  E.  1006;  People  v.  McElvaine,  121  N.  Y.  250,  24  N.  E.  465;  Gutter- 
man  v.  Steamship  Co.,  83  N.  Y.  358;  Reynolds  v.  Robinson,  04  N. 
Y.  589;  In  re  Mason,  60  Hun,  46,  55,  14  N.  Y.  Supp.  434;  Connelly 
v.  Railway  Co.,  60  Hun,  495,  15  N.  Y.  Supp.  176.  The  testimony 
of  experts  is  not  evidence  which  courts  are  disposed  to  accredit 
bevond  the  strict  sanction  of  the  law.  Ferguson  v.  Hubbell,  97 
N.'Y.  507,  514;  Roberts  v.  Railroad  Co.,  128  N.  Y.  455,  465,  28 
N.  E.  486.  Judgment  and  order  reversed,  and  new  trial  ordered; 
costs  to  abide  the  event    All  concur. 


<12  Misc.  Rep.  15.) 

HENRY  v.  AGOSTINI  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1, 1895.) 

L  Parol  Evidence— Ambiguities  in  Written  Contract. 

In  elucidation  of  an  ambiguity  in  a  written  contract,  evidence  is  admis- 
sible of  conversations  and  circumstances  attending  the  negotiation  of  the 
agreement 

3.  Evidence— Acre  and  Declarations  inter  Alios. 

Acts  and  declarations  inter  alios  are  not  admissible  to  affect  the  parties 
to  an  action. 


38 


NEW  YORK  SUPPLEMENT,  Vol.  33. 


[Com.  PI. 


8.  Appeal  from  City  Court— Review  of  Evidence. 

Affirmance  of  a  judgment  by  the  general  term  of  the  city  court  precludes 

all  review  of  the  evidence  by  this  court,  except  to  ascertain  if  there  be 

any  to  support  the  judgment 
(Syllabus  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  Ralph  Henry  against  Joseph  Agostini  and  others. 
From  a  judgment  of  the  city  court  (31  N.  Y.  Supp.  1128)  affirming 
a  judgment  in  favor  of  plaintiff,  defendants  appeal.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOPF  and  PRYOR,  JJ. 

Henry  L.  Burnett,  for  appellants. 
Stewart  &  Macklin,  for  respondent. 

PRYOR,  J.  The  argument  of  the  appellants  proceeds  on  the 
assumption  of  power  in  this  court  to  reverse  the  judgment  because 
contrary  to  the  weight  of  evidence,  whereas  our  only  function  ..is 
to  ascertain  whether  the  findings  of  the  trial  judge  be  supported 
by  any  competent  evidence.  Farley  v.  Lyddy,  8  Daly,  514;  Mc- 
Eteere  v.  Little,  Id.  167.  In  resistance  to  a  recovery  by  plaintiff 
for  work  and  material  on  defendants'  buildings,  the  defenses  were — 
First,  that  the  contract  was  not  with  defendants;  and,  secondly, 
nonperformance  of  the  contract  by  the  plaintiff.  As  upon  both 
issues,  the  plaintiff  produced  sufficient  proof  to  sustain  the  find- 
ings, we  are  concluded  by  the  affirmance  at  general  term.  Dear- 
ing  v.  Pearson,  8  Misc.  Rep.  270,  28  N.  Y.  Supp.  715. 

Conceding  such  evidence,  the  defendants  challenge  its  compe- 
tency. By  written  contract  the  plaintiff  engaged  to  furnish  frames 
and  sashes  for  "windows"  in  defendants'  buildings,  and  the  ques- 
tion is  whether  parol  evidence  was  admissible  to  show  that  only 
exterior,  and  not  interior,  windows  were  intended.  In  the  popu- 
lar sense,  undoubtedly,  the  opening  in  a  light  shaft  is  not  a  "win- 
dow," and  yet,  among  builders,  the  word  may  be  so  understood. 
Being  susceptible,  therefore,  of  diverse  meanings,  the  equivocal  con- 
tract was  open  to  oral  explanation, — emphatically  sp  when  the 
object  of  the  evidence  was  to  identify  the  subiect-matter  of  the 
agreement.  Paper  Co.  v.  Moore,  104  N.  Y.  68  J,  10  N.  E.  861; 
Dwight  v.  Insurance  Co.,  103  N.  Y.  342,  8  N.  E.  654;  De  Camp  v. 
Mclntire,  115  N.  Y.  258,  22  N.  E.  215;  Campbell  v.  Jimenes  (Com. 
PI.  N.  Y.)  23  N:  Y.  Supp.  333,  again  on  appeal  7  Misc.  77,  27  N.  Y. 
Supp.  351.  Though  the  question  calling  for  the  contents  of  the 
plan  were  irregular,  the  answer  is  proper,  since  it  speaks  only  to 
the  condition  of  the  paper  when  given  to  the  witness,  and  not  to 
its  present  appearance.  If  competent,  claim  the  defendants,  the 
same  sort  of  evidence  was  allowable  to  them,  but  the  court  ruled 
otherwise.  The  offer  rejected  was  of  bids  and  estimates  for  the 
work  by  others,  but  no  such  proof  was  introduced  by  the  plaintiff, 
and  it  was  plainly  irrelevant  to  the  issue  in  controversy.  The  fact 
that  others  understood  the  plan  to  include  interior  windows,  and 
proposed  to  furnish  them  for  a  little  more  than  the  plaintiff  char- 
ged, tends  in  no  legal  sense  to  ascertain  the  intent  of  the  contract 
as  accepted  by  the  parties.    Besides,  acts  and  declarations  inter 
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alios  could  not  be  received  to  affect  the  plaintiff.  Newhall  v.  Ap- 
pleton,  124  N.  Y.  668,  26  N.  E.  1107;  LL,  102  N.  Y.  133,  6  N.  E.  120; 
Rntherford  v.  Schattman,  119  N.  Y.  604,  605,  23  N.  E.  440;  1  Greenl. 
Ev.  §  52.    Judgment  affirmed,  with  costs.    All  concur. 


02  Misc.  Rep.  37.) 

WIEGMANN  et  al.  v.  MORIMURA  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1,  1895.) 

Wrongful  Attachment— Lt^s  of  Attaching  Ckkditor. 

An  attachment  plaintiff  is  not  liable  to  third  persons  for  the  value  of 
their  goods  seized  and  sold  by  a  constable  under  attachment  by  direc- 
tion of  his  attorney,  who  had  notice  at  the  time  of  the  levy  of  the  claim 
of  such  third  persons,  as  an  attorney  has  no  authority  to  bind  bis  client  by 
directing  a  trespass,  or  by  ratifying  one  when  committed. 

Appeal  from  city  court,  general  term. 

Action  by  John  H.  Wiegmann  and  another  against  Ichitaro 
Morimura  and  others  to  recover  the  value  of  a  stock  of  goods 
levied  on  by  a  constable  under  an  attachment  issued  at  the  suit 
of  defendants  against  the  firm  of  Curtus  &  Mayer,  who  had  pre- 
viously conveyed  the  property  to  plaintiff  by  a  bill  of  sale.  From 
a  judgment  of  tke  city  court  (29  N.  Y.  Supp.  1151)  affirming  a  judg- 
ment dismissing  the  complaint,  plaintiffs  appeal.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Ten  Eyck  &  Remington  (S.  R.  Ten  Eyck,  of  counsel),  for  ap- 
pellants. 

Lehmaier  &  Williams  (James  8.  Lehmaier,  of  counsel),  for  re- 
spondents. 

DALY,  C.  J.  The  proposition  contended  for  by  appellants  is 
that  the  plaintiff  in  an  attachment  is  liable  to  third  parties  for 
the  value  of  their  goods  seized  and  sold  by  a  constable  thereunder, 
if  the  plaintiff  receives  the  proceeds  of  the  sale  from  his  attorney 
in  the  attachment,  who  had  notice,  at  the  time  of  the  levy,  of  the 
claim  of  such  third  parties.  The  contrary  has  been  directly  held 
in  Clark  v.  Woodruff,  83  N.  Y.  518: 

"It  is  further  argued  that  the  levy  on  the  Third  avenue  store  was  ratified 
by  the  defendants.  That  they  received  the  proceeds  of  that  levy  is  true, 
but  it  was  done  in  Ignorance  of  the  fact.  It  is  claimed  that  their  attorneys 
knew.  That  is  so  found  by  the  referee.  But  the  fact  does  not  affect  de- 
fendants. Their  attorney,  as  such,  had  no  authority  to  bind  them  by  directing 
a  trespass  or  by  ratifying  one  when  committed.  Welsh  v.  Cochran,  63  N.  Y. 
181;  Averill  v.  Williams,  4  Denlo,  295.  He  was  not  the  agent  of  the  defend- 
ants for  any  such  purpose  and  could  not  bind  them." 

To  the  same  effect  is  Bowe  v.  Wilkins,  305  N.  Y.  331,  11  N.  E. 
839,  where  it  is  said  that  the  knowledge  of  the  attorney  in  the  exe- 
cution as  to  where  the  money  came  from  which  he  took  from  the 
sheriff,  there  being  no  proof  of  like  knowledge  by  the  plaintiffs  in 
the  execution  when  they  received  the  money,  would  be  no  ratifi- 
cation by  them  of  the  prior  illegal  act  of  the  sheriff  in  retaining 
and  selling  the  goods.  The  cases  cited  by  appellants  do  not  con- 
flict with  these  decisions.  Guilleaume  v.  Rowe,  94  N.  Y.  2G8,  was 
the  case  of  an  execution  against  the  person  of  a  defendant  in  an 
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action  which  the  attorney  was  employed  to  prosecute;  and  it  was 
held  that  the  issuing  of  such  an  execution  was  within  the  scope 
of  his  implied  authority.  If  the  attorney  had  caused  the  arrest 
of  a  stranger  instead  of  the  judgment  debtor,  it  would  not  have 
been  within  the  scope  of  his  authority;  and  so  with  attaching  the 
goods  of  a  stranger  under  an  employment  to  collect  from  a  debtor. 
Poucher  v.  Blanchard,  86  N.  Y.  250,  was  a  case  where  the  attorney 
pursued  a  remedy  under  a  void  statute.  He  seized  the  property 
of  the  debtor  under  the  act  of  1862  (chapter  482),  which  was  sub- 
sequently pronounced  unconstitutional.  The  plaintiff  was  held 
liable,  the  attorney  having  acted  within  the  scope  of  his  authority, 
viz.  in  proceeding  against  the  property  of  the  debtor.  The  other 
cases  cited  by  appellants  are  not  in  point  They  illustrate  the 
principle  that  a  client  who  obtains  security  through  his  attorney 
is  chargeable  with  knowledge  of  all  facts  which  the  latter  acquired 
in  the  course  of  the  transaction  in  which  he  was  acting  for  his 
client;  as,  where  an  attorney  employed  to  procure  a  mortgage  had 
knowledge  of  a  prior  unrecorded  mortgage  upon  the  same  premises, 
executed  by  the  same  mortgagor  (Constant  v.  University,  111  N.  Y. 
604,  19  N.  E.  631);  where  an  attorney  employed  to  examine  as  to 
the  sufficiency  of  certain  promissory  notes,  offered  as  security  to 
his  client,  learned  that  one  of  the  notes  was  held  by  the  debtor  as 
part  of  the  assets  of  an  estate  of  which  he  was  executor,  and  not 
in  his  own  right,  and  could  not  pledge  it  for  a  debt  of  his  firm 
(Smith  v.  Ayer,  101  U.  8.  320).  There  is  another  class  of  cases 
where  the  client  profits  by  the  fruits  of  a  fraud  accomplished  with 
the  knowledge  of  his  counsel,  and  is  held  to  be  affected  by  such 
knowledge  (May  v.  LeClaire,  11  Wall.  217);  as,  where  an  attorney 
obtained  a  judgment  by  default  against  a  debtor  of  whose  insolv- 
ency and  intent  to  commit  a  fraud  upon  the  bankruptcy  laws  he 
had  knowledge  (Rogers  v.  Palmer,  102  U.  S.  263).  The  case  of 
Mott  v.  Ice  Co.,  73  N.  Y.  543,  has  no  bearing  upon  the  question, 
being  an  action  for  damages  for  negligence  of  defendant's  driver. 

There  was  no  evidence  that  the  defendants  had  indemnified  the 
constable.  He  testified  incidentally  that  bonds  had  been  given  to 
secure  him,  but  it  was  not  shown  what  bond  was  given,  nor  by 
whom,  nor  who  were  the  sureties.  Defendants  were  not  required 
to  prove  affirmatively  that  the  bonds  alleged  were  not  given  by 
them.  The  cause  of  action  alleged  in  the  complaint  was  that  the 
constable,  acting  under  the  instruction  of  defendants,  disregarded 
the  notice  that  the  property  levied  upon  belonged  to  plaintiffs,  and, 
acting  under  like  instructions  from  defendants,  sold  the  same.  As 
it  was  not  shown  that  defendants  had  indemnified  the  constable, 
nor  that  they  authorized  their  attorney  to  levy  on  the  property  in 
question,  nor  that  they  received  the  proceeds  of  sale  with  knowl- 
edge that  it  was  realized  from  such  property,  the  plaintiffs  failed 
to  prove  a  cause  of  action  as  alleged;  and  no  other  cause  of  action 
was  proved.  This  conclusion  makes  it  unnecessary  to  discuss  the 
evidence  upon  the  question  whether  the  bill  of  sale  from  the  attach- 
ment debtors  to  the  plaintiffs  was  void  because  not  accompanied 
by  actual  and  continued  change  of  possession.  Judgment  and  or- 
der affirmed,  with  costs.   All  concur. 
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(12  Misc.  Hep.  52.) 

SGHILDWACBTER  v.  MAYOR,  ETC.,  OP  CITY  OF  NEW  YORK. 

(Common  Plea  a  of  New  York  City  and  County,  General  Term.    April  1,  1895.) 

L  Costs — Right  to. 

An  action  for  rent  Is  not  converted  Into  an  equitable  action,  In  which 
costs  are  in  the  discretion  of  the  court,  merely  by  the  making  of  a  motion 
for  an  interpleader,  which  is  not  granted. 

2.  Practice  in  CrviL  Cases— Discontinuance. 

In  an  action  at  law  for  the  recovery  of  a  sum  of  money,  the  court  can- 
not, of  its  own  motion,  order  a  discontinuance,  where  no  counterclaim  has 
been  Interposed. 

Appeal  from  special  term. 

Action  by  Charles  C.  Schildwachter  against  the  mayor,  etc.,  of 
New  York,  for  rent.  From  an  order  directing  payment  to  plain- 
tiff of  the  claim  in  suit,  without  interest,  and  a  discontinuance  of 
the  action,  without  costs,  plaintiff  appeals.  Reversed. 

Argued  before  DALY,  C.  J.,  and  BISOHOFF  and  PRYOR,  JJ. 

W.  E.  Benjamin,  for  appellant 

Francis  M.  Scott  and  John  L.  O'Brien,  for  respondent 

BISCHOFF,  J.  The  proceeding  of  which  the  order  appealed 
from  is  the  outcome  was  instituted  by  defendant  as  a  motion  for 
interpleader,  under  section  820  of  the  Code  of  Civil  Procedure. 
The  order,  however,  accomplished  a  very  different  result  from 
that  originally  sought,  for  thereby  the  action  was  directed  to  be 
terminated,  as  against  all  parties  concerned,  upon  defendant's 
paying  the  plaintiff  the  amount  of  his  claim,  without  interest  or 
costs.  In  that  interest  and  costs  were  thus  disallowed,  lies  the 
appellant's  grievance.  The  claim  in  suit  was  for  two  months' 
rent  of  certain  premises  leased  by  defendant  from  plaintiffs  as- 
signor for  use  as  a  fire-engine  house,  for  the  amount  of  which 
rent  demand  was  auly  made  upon  the  proper  officer,  and  the  action 
instituted  after  an  interval  of  six  months.  Two  months  after  the 
commencement  of  the  action  this  motion  was  made,  upon  the  ground 
that  one  Annie  Foley  laid  claim  to  the  fund  in  question;  but  upon 
the  return  day  of  the  motion  the  adverse  claim  was  abandoned, 
and  the  claimant  consented  to  the  payment  to  plaintiff  of  the 
amount  sued  for.  The  order  now  before  us  was  thereupon  made, 
and  it  was  thereby  provided  "that  the  sum  of  two  hundred  and 
twenty  ($220)  dollars,  due  for  rental  of  premises  No.  104  and  106 
Bast  One  Hundred  and  Twenty-Sixth  street  during  the  months  of 
February  and  March,  1894,  be,  and  the  same  hereby  is,  directed  to 
be  paid  over  to  Charles  C.  Schildwachter,  and  that  the  mayor,  al- 
dermen, and  commonalty  of  the  city  of  New  York  thereupon  be 
discharged  from  liability  to  either  the  plaintiff  above  named  or 
said  Mrs.  Annie  Foley,  and  that  the  said  defendants  have  five  days 
after  entry  of  this  order  to  pay  the  said  sum,  and  the  foregoing 
action  be  discontinued,  without  costs  to  either  party." 

The  order  to  show  cause,  upon  which  the  motion  was  instituted, 
recited  the  fact  that  it  was  made  upon  "all  the  papers  and  pro- 
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ceedings  herein,"  and  the  order  appealed  from  recited  the  order  to 
show  cause.  Hence  the  complaint  in  the  action  must  be  assumed 
to  have  been  before  the  court,  and,  in  the  complaint,  interest  was 
demanded  from  appropriate  dates.  Thus,  such  interest  was  as 
much  a  part  of  plaintiffs  claim  as  any  other  item  constituting  it, 
and,  the  claim  standing  undisputed,  he  was  entitled  to  interest,  as 
of  absolute  right  It  was  therefore  not  to  be  disallowed,  "however 
commendable  the  motive  of  the  denial."  Peetsch  v.  Quinn,  7  Misc. 
Rep.  6,  27  N.  Y.  Supp.  323;  Sibley  v.  Assurance  Co.  (Super.  Ct  N.  Y.) 
3  N.  Y.  Supp.  8.  And  in  this  regard  the  order  is  not  to  be  sup- 
ported. Failing  the  adverse  claim,  there  was  no  further  question 
but  that  defendant's  motion  for  interpleader  could  not  prevail; 
it  having  accepted  the  claimant's  withdrawal,  and  abandoned  the 
prosecution  of  the  motion  upon  the  original  ground.  The,  action 
was  one  at  common  law  for  the  recovery  of  a  sum  certain,  and  no 
counterclaim  had  been  interposed.  The  court  could  not,  of  its 
own  motion,  order  a  discontinuance.  Wilcox  v.  Daggatt,  15  N.  Y. 
Wkly.  Dig.  208.  Nor  do  we  find  any  grounds  for  the  granting  of 
the  defendant's  motion  without  the  imposition  of  costs  as  a  condi- 
tion thereto.  The  costs  provided  by  statute  are  awarded  upon 
principles  of  natural  justice,  that  he  who  has,  by  his  resistance, 
subjected  another  to  the  expense  of  litigation  in  the  enforcement 
of  a  just  demand,  should  make  indemnity  for  the  expense.  Pars. 
Costs,  p.  3,  §  5;  Report  of  Code  Com'rs  1848,  p.  208.  And  while 
a  plaintiff  has  been  permitted,  on  his  own  motion,  to  discontinue 
an  action  at  law,  without  costs,  where  it  appeared  that  the  demand 
was  not  enforceable  because  the  defendant  was  an  infant,  a  bank- 
rupt, or  otherwise  exempt,  which  facts  were  unknown  to  the  plain- 
tiff when  the  action  was  instituted  (Park  v.  Moore,  4  Hill,  592; 
Smith  v.  Skinner,  1  How.  Prac  122;  Cuyler  v.  Coats,  10  How. 
Prac  141;  Wellington  v.  Classon,  18  How.  Prac.  10;  Taaks  v. 
Schmidt,  19  How.  Prac.  413;  Smith  v.  Britt,  8  N.  Y.  Wkly.  Dig.  76; 
Van  Buren  v.  Fort,  4  Wend.  209;  Arnoux  v.  Steinbrenner,  1  Paige, 
82;  Phoenix  v.  Hill,  3  Johns.  249),  or  where,  since  the  action  waa 
commenced,  a  change  in  the  law  exempted  the  defendant  from  lia- 
bility (Gale  v.  Wells,  7  How.  Prac.  191;  Porter  v.  Jones,  Id.  192), 
no  precedent  is  to  be  found  for  the  enforced  discontinuance  of  an 
action  without  the  payment  of  costs  upon  the  application  of  a  de- 
fendant confessedly  liable  for  the  demand  in  suit.  Assuming, 
therefore,  that  there  is  some  discretion  which  may  be  exercised  by 
the  court  where  the  plaintiff  applies  for  leave  to  discontinue  an  ac- 
tion without  costs,  in  the  instances  ruled  upon  in  the  cases  above 
cited,  it  remains  that  the  facts  here  appeariag  afford  no  justification 
for  the  order  appealed  from,  and  an  arbitrary  denial  of  costs  is 
within  the  province  of  a  general  term  to  review.  Claflin  v.  Robert- 
son (Sup.)  6  N.  Y.  Supp.  430.  In  this  case  the  plaintiff  was  in  no  way 
in  fault,  the  institution  of  the  action  being  necessitated  by  the  de- 
fendant's failure  to  pay  its  just  debt.  So  far  as  appears,  the  plain- 
tiff was  entitled  to  recovery  and  to  the  accrued  costs  as  of  course. 
Code  Civ.  Proc.  §  3228,  subd.  4.  Obviously,  the  action  was  not 
converted  into  an  equitable  one,  in  which  the  costs  are  in  the  dis- 
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cretion  of  the  court  (section  3230),  since  the  motion  for  interpleader 
was  not  granted.  Clark  v.  Mosher,  107  N.  Y.  118,  14  N.  E.  96. 
The  order  appealed  from  should  be  reversed,  with  costs  of  this 
appeal,  and  costs  of  the  special  term.    All  concur. 


(12  Misc.  Rep.  77.) 

NEVIN8  v.  FIDELITY  &  CASUALTY  CO. 

In  re  MASON. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1,  1895.) 

L  Pkopek  Parties— Interest  in  Subject- Matter. 

Where  an  action  la  brought  against  the  surety  alone  on  a  bond  given  to- 
secure  certain  agreed  payments  by  the  principal  to  plaintiff,  the  principal 
has  an  interest  in  the  subject-matter  of  the  action,  within  Code  Civ.  Proc. 
f  452,  which  provides  that,  "where  a  person  not  a  party  to  the  action  has 
an  interest  in  the  subject  thereof  •  *  *  and  makes  application  to  the 
court  to  be  made  a  party  it  must  direct  him  to  be  brought  in." 

8.  Same -Practice. 

An  application  for  leave  to  become  a  party  defendant  In  an  action  will 
not  be  denied  on  the  ground  that  it  should  have  been  by  motion  In  the 
action,  and  not  by  petition. 

Appeal  from  special  term. 

Action  by  Thomas  Nevins  against  the  Fidelity  &  Casualty  Com- 
pany. From  an  order  granting  the  motion  of  Herbert  Lea  Mason 
to  be  made  a  party  to  the  action,  plaintiff  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVEB  and  BISCHOFF, 
JJ. 

Coudert  Bros.  (Joseph  Eling,  of  counsel),  for  appellant. 
H.  F.  Lawrence,  for  respondent 

DALY,  C.  J.  The  complaint  in  the  action  between  Thomas 
Nevins  and  the  Fidelity  &  Casualty  Company  described  in  the  peti- 
tion sets  forth  an  agreement  between  Nevins  and  this  petitioner,. 
Mason,  on  July  28,  1893,  by  which  the  plaintiff  agreed  to  sell  to 
Mason  certain  real  property  for  the  sum  of  $ 123,500,  to  be  paid  for 
by  Mason  taking  the  premises  subject  to  existing  mortgages  for 
983,600,  paying  $ 500  cash,  and  giving  his  bond  and  a  mortgage  on 
the  premises  for  $ 40,000;  the  agreement  providing  that  Mason 
should  pay  the  plaintiff  out  of  the  rents  of  the  premises  f600  per 
month  as  a  fund  to  pay  the  interest  on  the  mortgages  and  the 
taxes,  and  that  Mason  should  procure  a  bond  from  a  surety  com- 
pany to  secure  the  payment  of  such  monthly  sum.  The  complaint 
then  sets  forth  that  the  Fidelity  &  Casualty  Company  executed  a 
bond  accordingly;  that  the  deed  to  Mason  was  thereafter  delivered, 
and  he  went  into  possession,  and  collected  the  rents  for  the  month 
of  September,  1893,  amounting  to  $430.50,  which  he  omitted  to  pay 
to  the  plaintiff,  and  for  which  the  plaintiff  demands  judgment 
against  the  company.  The  petitioner,  Mason,  named  in  the  com- 
plaint as  the  party  furnishing  the  bond  of  the  surety  company, 
now  applies  to  be  made  a  party  t6  that  action,  in  order  to  protect 


Digitized  by 


44 


XBW  YORK  SUPPLEMENT,  VOL  33. 


[Com.  PI. 


his  interests;  setting  forth  fraud  on  the  part  of  the  plaintiff  Nevins 
in  inducing  petitioner's  purchase  of  the  premises  mentioned  in 
the  complaint;  alleging  that  he  is  named  in  the  bond  as  principal, 
and  has  a  good  defense  to  it,  which  will  be  lost  to  him  unless  he  is 
made  a  party  to  the  action,  as  the  surety  company  cannot  and  will 
not  avail  themselves  of  the  defense.  The  answer  of  the  company 
in  the  action  pleads  defect  of  parties,  averring  the  bond  to  be  the 
joint  obligation  of  the  company  and  Mason.  This  application  is 
made  under  the  Code,  providing  that,  "where  a  person  not  a  party 
to  the  action  has  an  interest  in  the  subject  thereof  *  *  *  and 
makes  application  to  the  court  to  be  made  a  party  it  must  direct 
him  to  be  brought  in  by  the  proper  amendment."  Section  452. 
The  plaintiff  opposes  the  application  on  the  ground  that  the  peti- 
tioner has  no  interest  in  the  subject  of  the  action,  because  he  is 
not  entitled  to  receive  any  part  of  the  amount  in  controversy,  to 
wit,  the  rents  collected  by  him.  If  judgment  goes  against  the 
surety,  the  petitioner,  as  principal,  will  be  liable  over  to  the  latter; 
but  he  can  relieve  himself  from  such  liability  if  permitted  to  de- 
fend the  action  and  establish  his  defense  therein.  He  has,  there- 
fore, a  direct  interest  in  the  subject  of  the  action,  viz.  the  enforce- 
ment of  the  bond.  The  surety  company  cannot  set  up  as  a  defense 
the  fraud  which  the  petitioner  charges.  As  the  latter  has  not 
rescinded  the  contract  of  sale  of  the  premises,  he  has  only  a  claim 
for  damages,  which  is  not  available  as  a  defense  to  the  surety 
(Gillespie  v.  Torrance,  25  N.  Y.  306);  but,  if  the  principal  and 
surety  are  sued  together,  a  successful  recoupment  by  the  former 
will  inure  to  the  benefit  of  the  latter,  although  the  surety  could 
not,  if  sued  alone,  avail  himself  of  the  defense  (Springer  v.  Dwyer, 
50  N.  Y.  19).  Great  liberality  is  always  shown  in  admitting  parties 
who  may  be  injuriously  affected  by  the  action  and  judgment 
Thus,  where  an  action  was  brought  upon  a  contract  for  services, 
to  restrain  the  employe  from  entering  into  the  service  of  another, 
the  latter  was  admitted  to  defend,  as  having  a  direct  interest  in  the 
event  of  the  action.  Lithographing  Co.  v.  Crane  (Sup.)  12  N.  Y. 
Supp.  834.  The  court  held  that  the  defendant's  contract  with  the 
applicant  was  directly  involved.  In  this  case  the  obligation  of 
the  petitioner  to  indemnify  his  surety  for  the  exact  amount  re- 
coverable in  this  action  is  substantially  involved  in  this  litigation. 
The  application  is  also  opposed  on  the  ground  that  it  should  be  by 
motion  in  the  action,  and  not  by  petition.  In  Haas  v.  Craighead, 
19  Hun,  396,  the  application  appears  to  have  been  by  petition,  al- 
though made  in  the  action.  There  is  no  adjudication  that  an  ap- 
plication by  petition  specially  entitled  should  be  denied  for  that 
reason.  No  substantial  right  is  affected  by  the  practice  here  pur- 
sued. Order  appealed  from  affirmed,  with  costs  and  disburse- 
ments.   All  concur. 
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(12  Sit  sc.  Rep.  124. 

LANSBURUH  v.  WALSH  etal. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   April  1,  1805.) 

Assumpsit —  Pleading  and  Proof. 

In  an  action  to  recover  the  value  of  timber  alleged  to  nave  been  sold  and 
delivered  by  plaintiff  to  defendant,  it  appeared  that  defendant  purchased 
the  timber  through  a  broker,  supposing  he  was  buying  from  one  W.,  and 
that,  as  soon  as  be  discovered  that  he  was  buying  from  plaintiff,  he  repu- 
diated the  transaction.  Held,  that  an  allegation  In  the  complaint  that  de- 
fendant agreed  to  pay  the  fair  and  reasonable  value  of  the  timber  did  not 
necessarily  render  the  action  one  on  an  express  contract  of  sale,  and  there- 
fore plaintiff  was  entitled  to  recover  on  a  quantum  meruit  for  the  timber 
received  by  defendant 

Appeal  from  city  court,  general  term. 

Action  by  Max  Lansburgh  against  Thomas  Walsh  and  others  to 
recover  on  a  quantum  meruit  for  the  sale  and  delivery  of  timber. 
From  a  judgment  of  the  city  conrt  (28  N.  Y.  Supp.  1149)  affirming 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  defendants 
appeal.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISGHOFF  and  PBYOB,  JJ. 

Michael  J.  Scanlan,  for  appellants. 
Leo  G.  Rosenblatt,  for  respondent 

BISGHOFF,  J.  An  agreement  for  one  to  pay  another,  who  does 
not  in  any  sense  incur  liability  for  losses,  a  share  of  the  profits, 
by  way  of  compensation  for  the  tetter's  services,  does  not  create 
a  partnership.  Printing-ink  Co.  v.  Bowker  (Com.  PI.  N.  Y.)  16  N. 
Y.  Supp.  523;  Hay  ward  v.  Barron  (Com.  PI.  N.  Y.)  19N.Y.  Supp.  383. 
It  is  unchallenged,  therefore,  that  J.  C.  Thompson  was  only  the 
plaintiffs  employe^  and  not  party  to  any  contract  of  sale  between 
the  plaintiff  and  the  defendants.  The  facts  which  appeared  from 
sufficient  evidence  upon  the  trial,  and  with  regard  to  which  the 
judgment  of  affirmance  of  the  court  below  is  conclusive  upon  us 
(Gundlin  v.  Packet  Co.,  8  Misc.  Rep.  291,  28  N.  Y.  Supp.  572),  are 
that  the  defendants,  through  one  Benton,  a  broker,  agreed  to  pur- 
chase of  Walton  Thompson,  the  son  of  J.  C.  Thompson,  210  piles 
or  pieces  of  timber  of  certain  sizes  and  at  specified  prices,  which 
latter  were  to  be  subject  to  deductions  for  freight  charges  to  be 
paid  by  the  defendants;  that  Walton  Thompson  was  acting  in  the 
transaction  for  his  father,  who  was  employed  by  the  plaintiff,  the 
owner,  in  the  sale  of  timber,  upon  a  share  of  the  profits  to  be  de- 
rived from  sales  made  by  such  employe*;  that,  after  the  plaintiff's 
shipment  and  the  delivery  to  the  defendants  of  a  part  of  the  timber, 
the  latter  repudiated  the  contract,  upon  the  ground  that,  when  it 
was  made,  they  were  unaware  that  the  plaintiff  was  the  principal, 
and  from  the  representations  of  Benton  supposed  Walton  Thomp- 
son to  be  such;  and  that,  at  the  time  of  the  repudiation,  the  plain- 
tiff had  shipped  125  piles,  of  which  99  had  been  concededly  re- 
ceived and  retained  by  the  defendants,  and  for  which  payment  had 
not  been  made  to  any  one.  Upon  this  state  of  the  facts,  the  lia- 
bility of  the  defendants  for  the  fair  and  reasonable  value  of 
the  piles  retained,  deducting  therefrom  the  freight  charges  paid,  is 
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irrefragable.  The  trial  court  ruled  consistently  with  that  view, 
and  restricted  the  plaintiff's  recovery  to  such  an  amount  Neither 
<do  the  defendants  dispute  their  ultimate  liability  as  above  stated, 
but  they  contend  that  the  liability  was  not  enforceable  in  this  ac- 
tion. The  contention  last  above  alluded  to,  however,  arises  wholly 
from  a  misconception  of  the  cause  of  action  alleged.  The  com- 
plaint did  not  seek  to  enforce  payment  of  an  agreed  price,  but  was 
for  recovery  upon  a  quantum  meruit  for  125  piles  alleged  to  have 
been  sold  and  delivered  to  the  defendants,  less  the  freight  charges 
paid  by  the  latter.  The  allegation  that  the  defendants  agreed  to 
pay  the  fair  and  reasonable  value  of  the  timber  was,  under  the 
circumstances,  but  the  statement  of  a  conclusion  of  law,  and  did 
not  necessarily  render  the  action  one  upon  an  express  contract  of 
sale.  Sussdorf  v.  Schmidt,  55  N.  Y.  319.  Hence  the  court  properly 
admitted  proof  of  value,  and  the  defendants'  motion  for  dismissal 
•of  the  complaint  and  requests  to  charge  the  jury,  in  so  far  as  such 
motion  and  requests  were  based  upon  an  alleged  variance  in  or 
failure  of  the  proof,  were  properly  denied. 

It  would  be  useless  waste  of  time  and  labor  to  consider  specif- 
ically each  of  the  numerous  exceptions  which  appear  in  the  record. 
Not  one  of  them  presents  error  which  was  prejudicial  to  the  de- 
fendants, some  having  been  taken  to  rulings  which  were  based  upon 
concessions  on  the  part  of  the  plaintiff,  in  the  defendants'  favor. 
The  recovery  below  was  strictly  in  accord  with  the  justice  of  the 
facts,  and  we  are  therefore  content  to  affirm  the  judgment  appealed 
from.   Judgment  affirmed,  with  costs. 

DALY,  C.  J.  (concurring).  The  exception  to  the  ruling  of  the 
trial  judge  that  the  answer  does  not  contain  a  counterclaim  pre- 
sents no  error,  in  view  of  the  fact  that  it  was  based  upon  defend- 
ants' apparent  claim  of  an  effect  upon  the  issues  for  want  of  a  re- 
ply. The  ruling  was  substantially  that  the  counterclaim  was  not 
.admitted  for  failure  of  plaintiff  to  reply,  and  that  decision  was 
•correct.  The  counterclaim  in  question  is  found  so  designated  in 
the  concluding  lines  of  a  long  and  elaborate  statement,  commencing, 
"(4)  For  a  further  and  separate  defense  to  this  action,"  and  con- 
taining the  particulars  of  the  contract  as  claimed  by  defendants. 
The  Code  requires  a  counterclaim  to  be  separately  stated,  which 
was  not  done;  and,  where  it  is  described  as  a  defense,  the  pleader 
is  bound  by  his  choice,  and  cannot  claim  any  benefit  from  the  want 
of  a  reply.  Acer  v.  Hotchkiss,  97  N.  Y.  408,  409.  .  Defendants  were 
not  precluded  from  proof  under  it.  This  vigorous  litigation  over 
the  plaintiff's  claim  to  recover  for  the  value  of  the  99  logs  actually 
delivered  by  him,  and  used  by  defendants,  is  probably  explained 
by  what  seems  to  have  been  a  hasty  letter  written  by  him  in  reply 
to  their  disclaimer  of  a  contract  with  him.  A  little  timely  inquiry 
would  have  shown  that  they  were  justified  in  hesitating  at  that 
time  to  recognize  the  claim  of  one  who  was  an  apparent  stranger 
to  their  dealings  with  Benton,  and  the  whole  dispute  could  prob- 
ably have  been  adjusted  without  litigation. 

PBYOR,  J.,  concurs. 
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(Common  Pleas  of  New  York  City  and  County,  Special  Term.  March  25, 

1895.) 

L  Ikjunctiok— Recital  of  Grounds. 

The  omission  in  an  injunction  order  to  recite  the  grounds,  as  required 
by  Code  Cir.  Proc.  8  610,  is  a  mere  irregularity,  and  will  be  disregarded 
where  the  order  states  that  it  was  made  on  a  verified  complaint  and  affi- 
davit, copies  of  which,  containing  the  grounds,  were  served  on  defendant 
with  and  referred  to  in  the  order. 
&  8 a mb — Against  Sale  of  Chattels  of  Peculiar  Value. 

The  sale  of  chattels  will  be  enjoined  where  It  appears  that  they  were 
wedding  presents,  possessing  a  peculiar  and  special  value  aside  from  their 
regular  market  value,  and  that  the  sale  would  result  in  irreparable  loss. 

Action  by  George  M.  Church  and  another  against  Annie  C. 
Haeger.  A  temporary  injunction  was  granted,  and  plaintiffs  now 
move  to  continue  the  same,  while  defendant  makes  a  cross  motion 
to  vacate  it   Injunction  continued  on  condition. 

Bernard  J.  Douras,  for  plaintiffs. 
Jacob  Fromme,  for  defendant. 

GIEGERICH,  J.  The  omission  in  the  injunction  order  to  recite 
the  grounds  for  the  injunction,  as  required  by  section  610  of  the 
Code,  is  a  mere  irregularity,  and  should  be  disregarded,  as  the  order 
states  that  it  was  made  on  the  verified  complaint  and  the  affidavit 
of  William  H.  Howell,  copies  of  which,  containing  the  grounds  on 
which  the  order  was  granted,  were  served  with  it  on  the  defendant, 
and  refers  the  defendant  to  them  as  therein  stated.  Atlantic  &  P. 
Tel.  Co.  v.  Baltimore  &  O.  R.  Co.,  46  N.  Y.  Super.  Ct  377,  409,  410. 
See  Daly  v.  Amberg  (Sup.)  13  N.  Y.  Supp.  379,  380.  The  motion  to 
vacate  the  order  by  reason  of  such  omission  is  therefore  denied. 

It  satisfactorily  appearing  from  the  papers  submitted  that  many 
of  the  articles  of  personal  property  referred  to  in  the  complaint 
were  wedding  presents,  possessing  a  peculiar  and  special  value  to 
the  plaintiffs,  aside  from  their  general  market  value,  and  which 
could  not  be  ascertained  by  any  recognized  standard,  and  that  the 
sale  of  the  same  would  result  in  irreparable  loss,  the  motion  to  con- 
tinue the  injunction  should  be  granted  (Spel.  Extr.  Bel  p.  437,  § 
536),  with  f  10  costs  to  abide  the  event 

The  security  given  by  the  plaintiffs,  however,  is  wholly  insuffi- 
cient, and  they  should,  within  five  days  after  the  entry  of  the  order, 
give  an  undertaking  in  the  sum  of  $3,000  that  the  plaintiffs  will 
pay  to  the  defendant  such  damages,  not  exceeding  said  sum,  as  she 
may  sustain  by  reason  of  the  injunction,  if  the  court  finally  decides 
that  the  plaintiffs  were  not  entitled  thereto.  On  giving  such  under- 
taking, the  injunction  is  continued.  If  the  foregoing  terms  are 
not  complied  with,  the  motion  to  continue  the  injunction  is  denied, 
with  f  10  costs.    Order  to  be  settled  upon  one  day's  notice. 
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(12  Misc.  Rep.  58.) 


HERTZ  T.  MINZESHEIMER. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1,  1895.) 

Witness— Impeachment— Form  of  Question. 

A  witness  for  plaintiff,  on  cross-examination,  denied  that  she  had  made 
a  certain  statement  to  one  S.  contradictory  to  her  testimony.  Afterwards 
S.  was  called  by  defendant,  and,  after  stating  the  time  and  place  of  a  cer- 
tain conversation  between  snch  witness  and  herself,  plaintiff  not  being 
present,  she  was  asked  to  state  "what  that  conversation  was."  Held,  that 
the  testimony  was  properly  excluded,  In  that  It  called  for  the  whole  con- 
versation, and  not  merely  for  so  much  as  was  necessary  to  prove  the  con- 
tradictory statement 

Appeal  from  city  court,  general  term. 

Action  by  Moses  Hertz  against  Clara  Minzesheimer.  From  a 
judgment  of  the  city  court  (30  N.  Y.  Supp.  805)  affirming  a  judg- 
ment rendered  on  a  verdict  in  favor  of  plaintiff,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 


Argued  before  BOOKSTAVER,  BISCHOFF.  and  GIEGERICH, 


Joel  M.  Marx,  for  appellant 

J.  C.  Julius  Langbein,  for  respondent. 

BISCHOFF,  J.  This  action  was  brought  to  recover  an  agreed 
compensation  for  services  rendered  by  plaintiff,  as  broker,  in  the 
exchange  of  defendant's  property.  The  sole  issue  presented  by 
the  evidence  was  whether  the  defendant  had  promised  to  pay  plain- 
tiff $500  should  the  property  received  in  exchange  be  of  the  value 
of  |30,000,  which  it  concededly  was,  or  whether  one-half  of  1  per 
cent  upon  such  value  was  the  commission  agreed  upon,  which 
amount  had  been  actually  paid.  As  a  witness  for  the  plaintiff, 
Minna  Hertz,  his  wife,  was  called,  and  testified  that  the  promise 
to  pay  $500  was  made  in  her  presence.  Upon  cross-examination 
she  testified,  in  answer  to  defendant's  counsel:  "I  did  not  see  her 
[Mrs.  Seligman]  in  Newark  for  over  a  year  before  this  exchange 
took  place.  I  did  not  tell  Mrs.  Seligman  that  my  husband  did  not 
make  much  upon  this  exchange;  that  he  was  to  get  only  one-half 
of  one  per  cent  for  it"  Subsequently  Mrs.  Seligman  was  called 
for  the  defense,  and,  after  stating  the  time  and  place  of  a  certain 
conversation  between  Mrs.  Hertz  and  herself,  was  asked  to  state 
what  that  conversation  was.  The  testimony  was  objected  to,  as 
"incompetent,  irrelevant,  and  immaterial,  the  plaintiff  not  having 
been  present"  Defendant's  counsel  stated  that  it  was  offered  for 
the  purpose  of  contradicting  Mrs.  Hertz,  and  for  the  purpose  of  im- 
peaching her  credibility.  Plaintiff's  counsel  then  expressly  re- 
newed his  objection  as  above,  and  further  objected  "that  the  testi- 
mony of  Mrs.  Hertz  on  that  point  was  brought  out  by  the  defend- 
ant on  cross-examination."  The  objections  were  sustained,  and 
exception  was  duly  taken.  Upon  this  exception  alone  the  judg- 
ment is  assailed,  there  being  nothing  in  the  record  which  could 
present  other  points  for  this  court  to  review.  The  evidence  ex- 
cluded was  offered  to  impeach  Mrs.  Hertz's  particular  credit  as  a 
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witness  in  this  action,  and  for  such  purpose,  had  the  question  put  to 
the  impeaching  witness  been  properly  framed,  it  would  undoubtedly 
have  been  admissible  (Effray  v.  Masson  [Com.  PI.  N.  Y.]  18  N.  Y. 
Supp.  353),  and  the  presence  or  absence  of  the  plaintiff  at  the  time 
when  the  statement  was  made  would  have  no  significance  in  the 
matter  (Frankel  v.  Wolf,  7  Misc.  Rep.  190,  27  N.  Y.  Supp.  328;  Briggs 
v.  Wheeler,  16  Hun,  583);  nor  would  the  fact  that  the  testimony  of 
Mrs.  Hertz  had  been  brought  out  on  cross-examination  have  been 
a  proper  ground  for  exclusion.  It  is  essential  to  the  introduction 
of  the  impeaching  witness'  testimony  that  the  witness  sought  to  be 
impeached  should  be  interrogated  concerning  the  inconsistent 
statement  alleged  to  have  been  made  out  of  court  with  reasonable 
certainty  and  precision,  and' this,  necessarily,  on  cross-examination. 
Crane  v.  Hard  man,  4  E.  D.  Smith,  448;  Everson  v.  Carpenter,  17 
Wend.  419;  1  Rice,  Ev.  p.  622;  Doherty  v.  Lord,  8  Misc.  Rep.  227, 
28  N.  Y.  Supp.  720;  Sloan  v.  Railroad  Co.,  45  N.  Y.  125.  The  ques- 
tions allowable  for  such  purpose  on  cross-examination  are  not  to 
be  confined  to  such  as  relate  to  the  immediate  matters  testified  to 
by  the  witness  upon  the  direct  examination.  Kinner  v.  Canal  Co.,  52 
N.  Y.  Super.  Ct.  Rep.  163.  It  is  requisite  only  that  the  testimony  to 
be  elicited  has  a  direct  bearing  upon  the  testimony  given  upon  the 
direct  examination,  and  is  material  to  the  issue  involved  in  the  trial. 
Bitterly  v.  Gregg,  90  N.  Y.  686;  Abb.  Ev.  717. 

In  support  of  the  ruling  below,  respondent's  counsel  contends 
that  the  witness  Mrs.  Hertz  had  not  been  interrogated  concerning 
her  alleged  contradictory  statement  with  sufficient  certainty  and 
precision,  and  that,  therefore,  the  basis  of  the  introduction  of  the 
testimony  offered  and  excluded  was  wanting.  The  practice  in  such 
cases  is,  in  a  measure,  within  the  control  and  discretion  of  the  trial 
court  (Sloan  v.  Railroad  Co.,  supra);  but  in  view  of  Mrs.  Hertz's 
denial  of  having  met  Mrs.  Seligman  in  Newark  at  any  time  within 
a  period  covering  the  date  of  the  alleged  conversation,  and  her  fur- 
ther denial  of  having  had  any  such  conversation,  we  cannot  see 
that  further  inquiry  on  the  part  of  the  defendant's  counsel  could 
have  materially  quickened  the  witness'  appreciation  of  the  matter 
concerning  which  it  was  proposed  to  contradict  her.  The  inquiry 
sufficiently  identified  the  time  and  place  when  and  where  and  the 
person  with  whom  the  alleged  conversation  was  had.  Pendleton 
v.  Dressing  Co.,  19  N.  Y.  13.  » 

Were  we  to  confine  our  consideration  to  the  points  argued  by 
counsel,  a  reversal  of  the  judgment  upon  this  exception  would  re- 
sult, but  support  for  the  ruling  is  to  be  found  in  the  nature  of  the 
question  whereby  the  evidence  excluded  was  sought  to  be  elicited. 
This  question  called  for  the  whole  conversation  had  with  the  prin- 
cipal by  the  contradicting  witness,  and,  as  framed,  could  well  have 
elicited  testimony  obviously  inadmissible  as  hearsay. 

As  was  said  by  Church,  C.  J.,  in  Sloan  v.  Railroad  Co.,  supra, 
with  regard  to  such  testimony: 

The  usual  and  most  accurate  mode  of  examining  the  contradicting  wit* 
ness  is  to  ask  the  precise  question  put  to  the  principal  witness.  Otherwise 
hearsay  evidence,  not  strictly  contradictory,  might  he  introduced,  to  the 
injury  of  the  parties  and  in  violation  of  legal  rules." 
v.33N.Y.s.no.l — 4 
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And  it  was  consistently  held  in  Pence  v.  Waugh  (Ind.  Sup.)  34 
N.  E.  860,  that  the  question  addressed  to  the  impeaching  witness 
should  be  so  shaped  as  to  admit  of  "Yes"  or  "No"  for  an  answer. 
See  Underh.  Ev.  509. 

The.  grounds  stated  by  the  objecting  party,  and  reiterated  after 
the  statements  made  by  defendant's  counsel,  touching  the  purpose 
of  the  examination,  clearly  presented  the  point,  and  thus  the  ex- 
clusion is  to  be  given  support  upon  the  ground  specified.  Tooley 
y.  Bacon,  70  N.  Y.  34.  That  counsel  further  specified  a  ground 
which  was  not  tenable  is  no  justification  for  a  reversal  of  the  judg- 
ment The  main  objection  was  reiterated,  and  there  was  no  such 
element  of  a  misleading  of  his  adversary  by  the  objecting  party  in 
this  case  as  there  was  in  Briggs  v.  Wheeler,  supra,  where,  upon  such 
a  ground,  the  exception  was  sustained.  Here  the  defendant's  coun- 
sel appeared  merely  to  have  mistaken  the  force  of  an  availing  ob- 
jection. The  judgment  must  therefore  be  affirmed,  with  costs. 
All  concur. 


(12  Misc.  Rep.  55.) 

HALL  v.  HOLLAND  HOUSE  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1,  1895.) 

Counterclaim — Affirmance  against  Receiver. 

In  an  action  by  a  receiver  of  a  foreign  corporation  to  recover  a  debt  due 
It,  a  note  made  by  tbe  corporation  Is  not  a  claim  "against  plaintiff  or  the 
person  wbom  be  represents,"  so  as  to  be  available  as  a  set-off,  under  Code 
Civ.  Proc.  H  501,  502.    30  N.  Y.  Supp.  263,  1132,  affirmed. 

Appeal  from  city  court,  general  term. 

Action  by  James  T.  Hall,  as  receiver  of  the  James  T.  Hall  Com- 
pany, against  the  Holland  House  Company,  for  work,  labor,  and 
services  rendered  and  materials  furnished  by  said  corporation  at 
the  instance  and  request  of  defendant.  Defendant  sought  to  re- 
cover, by  way  of  counterclaim  or  set-off,  a  demand  made  to  it. 
From  a  judgment  of  the  city  court  (30  N.  Y.  Supp.  263,  1132)  af- 
firming a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  BOOKSTAVEB,  BISCHOFF,  and  GIEGERICH, 
JJ. 

Joseph  Kling,  for*appellant 

Lachman  &  Baumeister,  for  respondent 

BISCHOFF,  J.  Upon  the  trial  it  was  admitted  that  on  Sep- 
tember 27,  1893,  there  was  due  and  owing  from  the  defendant  to 
the  James  T.  Hall  Company,  a  corporation  created  by  the  laws  of 
New  Jersey,  $589.85,  with  interest,  for  work,  labor,  and  services 
rendered,  and  materials  furnished,  at  the  defendant's  instance 
and  request.  It  was  further  admitted  that  in  an  action  deter- 
mined by  this  court,  wherein  Edward  K.  Milligan  and  James  T. 
Hall  were  plaintiffs  and  the  James  T.  Hall  Company  was  defend- 
ant, the  plaintiff  herein,  on  October  11,  1893,  by  an  order  of  that 
date,"  was  appointed  temporary  receiver,  and,  by  judgment  recov- 
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ered  November  1,  1893,  permanent  receiver,  of  all  the  assets  of 
said  corporation  which  were  within  this  state,  and  that  the  plain- 
tiff, in  each  instance,  had  duly  qualified  as  such  receiver.  The 
contention  thereafter  was  with  reference  exclusively  to  the  de- 
fendant's counterclaim,  and  claim  of  set-off,  of  an  admitted  debt 
of  the  James  T.  Hall  Company  to  one  Mary  J.  Van  Dor  an,  which 
arose  upon  a  promissory  note,  and  was  acquired  by  the  defend- 
ant before  the  commencement  of  this  action,  but  subsequent  to 
October  11,  1893,  and  which  did  not  mature  until  October  16, 
1893.  The  learned  trial  justice  ruled  against  the  allowance  of 
the  counterclaim  and  set-off,  and  directed  judgment  for  the  plain- 
tiff in  the  amount  conceded  to  be  due  and  owing  from  the  de- 
fendant. 

The  validity  of  the  plaintiff's  appointment  as  receiver  is  at- 
tacked upon  this  appeal.  From  the  judgment  roll  of  this  court, 
however,  which,  though  it  was  not  in  evidence  upon  the  trial,  we 
are  'permitted  to  consider  in  support  of  the  judgment  appealed 
from  (12  Am.  &  Eng.  Enc.  Law,  p.  183;  Dunham  v.  Townshend, 
118  N.  Y.  286,  23  N.  E.  367;  Baylies,  New  Trials,  p.  161,  and 
cases  there  collated),  it  conclusively  appears  that  the  action  was 
prosecuted  by  certain  stockholders  of  the  James  T.  Hall  Com- 
pany, an  insolvent  foreign  corporation  doing  business  and  hav- 
ing assets  within  this  state,  but  no  officers  empowered  to  hold 
such  assets.  Abundant  authority  appears  for  the  intervention 
of  the  courts  of  this  state,  in  such  cases,  to  preserve  the  assets 
within  their  jurisdiction  for  the  protection  of  domestic  cred- 
itors, by  means  of  the  appointment  of  a  receiver.  Code  Civ. 
Proc.  §  1810,  subd.  3;  Id.  §  1812;  8  Am.  &  Eng.  Enc.  Law,  p.  408; 
20  Am.  &  Eng.  Enc.  Law,  p.  275;  High,  Rec.  §  305,  etc.;  Redmond 
v.  Hoge,  3  Hun,  171. 

No  error  is  to  be  predicated  of  the  refusal  of  the  learned  trial 
justice  to  allow  the  debt  of  the  James  T.  Hall  Company,  assigned 
to  the  defendant,  as  a  counterclaim  in  this  action.  The  Code  of 
Civil  Procedure  (sections  501,  502)  enables  a  defendant  sued  in 
an  action  on  contract  to  avail  himself  of  any  other  cause  of  ac- 
tion also  arising  on  contract,  and  existing  at  the  time  of  the 
commencement  of  the  action,  as  a  counterclaim;  but  the  defend- 
ant's cause  of  action  must  be  one  against  the  plaintiff,  or  the 
person  whom  he  represents  or  for  whose  benefit  the  action  is 
brought  Obviously,  the  cause  of  action  here  urged  as  a  counter- 
claim was  not  one  against  the  plaintiff,  and  since  the  plaintiff, 
as  receiver,  represents  only  the  domestic  creditors  of  the  James 
T.  Hall  Company,  it  was  not  one  against  the  person  or  persons 
whom  the  plaintiff  represented,  or  for  whose  benefit  the  action 
was  brought  Osgood  v.  Ogden,  *43  N.  Y.  70,  83;  Decker  v. 
Gardner,  124  N.  Y.  334,  26  N.  E.  814.  "Equality  in  the  payment 
of  debts  by  a  receiver  is  the  rule  of  law,  unless,  by  diligence,  or 
for  some  special  reason,  a  preference  is  declared  by  one  cred- 
itor, or  of  one  class,  over  creditors  generally."  Clark  v.  Brock- 
way,  #42  N.  Y.  13,  14,  1  Abb.  Dec.  351.  And  the  appointment 
of  the  receiver  relates  back  to  the  time  of  the  commencement  of 


WEW  YORK  SUPPLEMENT,  vol.  33. 


[Com.  PI. 


the  action  brought  to  that  end.  Id.;  22  Am.  &  Eng.  Enc.  Law, 
p.  310,  and  cases  collated  in  note  1.  In  the  case  at  bar  the  de- 
fendant's demand  was  not  acquired  by  it,  and  did  not  mature  until 
after  the  plaintiffs  appointment  as  receiver,  on  October  11,  1893, 
both  events  being  after  the  maturity  of  the  James  T.  Hall  Com- 
pany's demand  against  the  defendant.  As  an  equitable  set-off, 
therefore,  the  defendant's  demand  was  not  available,  because  its 
allowance  as  such  would  operate  to  prefer  the  defendant,  as 
well  as  its  assignor,  over  the  creditors  of  the  James  T.  Hall  Com- 
pany. Clark  v.  Brockway,  supra;  Van  Dyck  v.  McQuade,  85  N. 
Y.  616;  Fera  v.  Wickham,  135  N.  Y.  223,  31  N.  E.  1028;  High, 
Rec.  §  249.  Judgment  appealed  from  should  be  affirmed,  with 
costs.   All  concur. 


(12  Misc.  Rep.  79.) 

HOWARD  v.  MOLLER. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  15, 

1895.) 

Pleading — Amendment— Exercise  op  Discretion. 

A  statement  In  the  opinion  of  the  general  term  of  the  New  York  City 
court  on  appeal  from  an  order  allowing  an  amendment  of  the  complaint 
that  a  certain  case  "is  decisive  upon  the  question  of  terms,"  and  that  the 
amendment  should  be  allowed  on  payment  of  costs,  is  not  a  holding  that  the 
court  had  no  discretion  In  regard  to  terms,  but  merely  indicates  that  such 
case  should  be  followed  on  a  similar  state  of  facts. 

Appeal  from  city  court,  general  term. 

Action  by  John  Howard  against  John  A.  Moller.  From  an  or- 
der of  the  city  court  (31  N.  Y.  Supp.  1129)  affirming  an  order  al- 
lowing an  amendment  and  imposing  costs,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR.  JJ. 
Spellissy  &  Gray,  for  appellant. 

Johnston  &  Johnston  (Edward  W.  8.  Johnston,  of  counsel),  for 
respondent 

DALY,  C.  J.  The  city  court  at  special  term  allowed  an  amend- 
ment of  the  complaint  on  payment  by  plaintiff  of  930  costs,  and 
upon  appeal  the  general  term  of  that  court  imposed  as  terms  of 
amendment  the  payment  of  all  costs  to  date.  This  appeal  is 
argued  upon  the  assumption  that  the  general  term  held  that  it 
had  no  discretion  as  to  terms  of  amendment,  and  the  argument  is 
based  upon  the  opinion  of  the  court  as  follows:  "We  think  the 
case  of  Walton  v.  Mather,  10  Misc.  Hep.  216,  31  N.  Y.  Supp.  Ill, 
is  decisive  upon  the  qnestion  of  terms,  and  that  the  order  ap- 
pealed from  should  be  reversed,  with  costs,  and  amendment  allow- 
ed upon  payment  of  all  costs  to  date."  Nothing,  however,  con- 
tained in  the  order  appealed  from  indicates  that  the  court  did 
not  exercise  the  discretion  conferred  by  the  Code  (section  539), 
which  permits  amendments  of  pleadings  in  the  discretion  of  the 
court  upon  such  terms  as  it  deems  just;  and,  if  we  are  permitted 
to  search  the  opinion  of  the  court  for  error  upon  which  to  re- 
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Terse,  we  nevertheless  are  unable  to  say  that  the  phrase  used  by 
the  general  term  fairly  implies  a  surrender  of  discretion.  The  ap- 
pellant is  quarreling  with  a  mere  mode  of  expression,  which, 
after  all,  does  not  necessarily  bear  the  construction  he  contends 
for.  The  expression,  "We  think  a  certain  case  decisive  upon  the 
question  of  terms,"  simply  states  an  opinion  that  upon  the  same, 
state  of  facts  the  decision  as  to  the  propriety  of  terms  should  be 
the  same,  which  is  a  very  fair  exercise  of  discretion  by  the  court 
in  disposing  of  the  case,  as  tending  to  the  greater  certainty  of 
practice,  and  consequent  safety  of  litigants.  The  order  is  af- 
firmed, with  costs  and  disbursements.   All  concur. 


(12  Misc.  Rep.  74.) 

CANAVAN  v.  STUYVESANT  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1.  1895.) 

Contributory  Negligence — Parent  and  Child. 

Where  the  parents  of  a  child  allow  It  to  play  in  a  place  which  they  know 
to  be  dangerous,  they  are  guilty  of  contributory  negligence,  and  the  child 
cannot  recover  for  the  injuries  received  by  him. 

Appeal  from  trial  term. 

Action  by  Thomas  J.  Ganavan,  an  infant,  by  Michael  Ganavan, 
his  guardian  ad  litem,  against  Robert  Van  R.  Stuyvesant  and 
another,  for  personal  injuries.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  defendants  appeal.  Reversed. 

Argued  before  BOOKSTAVER,  BISCHOFF  and  GIEGERICH, 
JJ. 

J.  Langdon  Ward,  for  appellants. 
John  Jeroloman,  for  respondent 

BOOKSTAVER,  J.  Upon  the  former  appeal  of  this  case  (7 
Misc.  Rep.  113,  27  N.  Y.  Supp.  413)  we  expressed  the  opinion  that 
the  complaint  was  properly  dismissed  upon  the  first  trial  so 
far  as  the  first  cause  of  action  was  concerned,  and  nothing  ap- 
pears in  the  record  upon  this  appeal  to  change  the  view  we  then 
took.  With  the  change  in  the  evidence,  the  reasons  for  our  con- 
clusion have  changed,  but  the  result  is  the  same.  Upon  examin- 
ing the  evidence  on  this  trial,  it  appears  that  the  broken  or  west- 
erly door  was  down,  and  the  easterly  one  was  up.  The  hole  in 
the  broken  door  was  about  9  by  12  inches  in  size,  and  into  this 
the  boy  stepped  as  he  was  crossing  the  door,  "kind  of  on  an  angle," 
and  fell  into  the  cellar,  not  through  the  hole,  but  through  the 
door  that  was  open.  The  inference  from  this  is  that  neither  the 
hole  nor  the  open  door  alone  would  have  been  enough  to  cause 
the  injury.  Without  the  hole,  however  (for  which,  it  would  seem, 
defendants  were  responsible),  the  accident  would  not  have  hap- 
pened, and  that  would  seem  to  fix  upon  them  the  liability  for 
that  part  of  the  damage  if  nothing  else  appeared.  But  the  record 
also  shows  that  the  father  of  the  plaintiff  knew  of  the  hole  in  the 
door,  as  did  also  the  mother;  that  they  were  cognizant  of  the 
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fact  that  the  children  played  in  this  frontyard  whenever  they 
wanted,  and  the  plaintiff  was  allowed  by  them,  on  this  occasion 
at  any  rate,  to  be  there  without  any  supervision.  And  hence,  we 
think,  his  parents  were  guilty  of  contributory  negligence. 

For  the  same  reason,  they  were  guilty  of  contributory  negli- 
gence in  respect  to  the  second  cause  of  action.  As  respects  this 
last  cause  of  action,  on  the  former  trial  we  expressed  the  opinion, 
on  the  record  then  presented  to  us,  that  the  parents  were  not 
guilty  of  contributory  negligence.  This  record,  however,  exhibits 
an  important  and  fatal  change  in  the  evidence.  On  the  former 
case  we  understood  that  the  plaintiff  was  injured  while  at  play 
in  the  yard  in  which  his  mother  was  at  work,  and  while  under  her 
supervision.  It  now  appears  from  the  mother's  own  testimony 
that  she  was  in  the  kitchen,  washing,  at  the  time,  and  saw  the 
accident  from  her  kitchen  window.  The  children  were  playing 
in  the  yard  by  her  permission.  Indeed,  it  was  her  custom  to 
keep  them  there,  because  she  "felt  it  was  a  safe  place."  She  well 
knew  the  condition  of  the  yard  which  she  allowed  them  to  use  as 
a  playground.  She  testified:  "There  was  no  railing  about  that 
area  way.  I  particularly  cautioned  the  little  boy  and  the  little 
girl  to  keep  away  from  there;"  and  "I  observed  the  condition 
of  the  area  way  on  the  4th  of  November  and  before;"  and  that 
she  had  called  the  attention  of  Mr.  Halleneyer  to  it,  and  he  had 
promised  to  have  a  wooden  cover  put  over  it;  and  that  she  had 
known  the  grating  was  off  for  two  months  before  the  accident 
occurred.  It  also  appeared  from  the  evidence  that  the  father 
knew  of  the  same  defect  We  see  no  escape,  therefore,  from  the 
conclusion  that,  if  it  was  negligence  for  the  landlord  to  leave  the 
yard  or  the  door  in  the  condition  in  which  they  were,  it  was 
equally  negligence  for  the  mother  and  father,  having  the  care  of 
the  plaintiff,  to  permit  him  habitually  to  play  in  either  place 
without  the  presence  of  some  competent  person  to  watch  and 
protect  him.  True,  there  is  no  question  of  the  contributory  negli- 
gence of  the  plaintiff,  because  at  the  time  of  the  accident  he  was 
only  two  years  and  seven  or  eight  months  of  age;  but,  as  he  was 
non  sui  juris,  the  negligence  of  his  mother  must  be  imputed  to 
him  (Kunz  v.  City  of  Troy,  104  N.  Y.  344,  351, 10  N.  E.  442;  4  Am.  & 
Eng.  Enc.  Law,  87);  and  this  precludes  his  recovery. 

As  it  appears  that  this  defect  in  the  plaintiff's  case  cannot  be 
remedied  upon  a  new  trial,  the  judgment  is  reversed,  and  judg- 
ment absolute  dismissing  the  complaint  is  ordered,  with  costs. 
All  concur. 


(12  Misc.  Rep.  116.) 

KESSLER  et  al.  v.  LEVY  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1.  1895.) 

Appeal — Reargument — Error  in  Record. 

A  motion  for  reargument  on  the  ground  that  the  statement  of  facts  In  the 
papers  on  appeal  Is  erroneous  will  be  denied  where  the  error  will  not  affect 
the  decision. 
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Motion  for  reargument  Denied. 

For  former  decision  on  appeal,  see  32  N.  Y.  Supp.  260. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Meyer  Auerback,  for  appellants. 
Simon  Sultan,  for  respondents. 

DALY,  C.  J.  The  motion  for  reargument  should  be  denied,  for 
the  reason  that  the  error  in  the  statement  of  fact  in  the  papers  on 
appeal  will  not  affect  the  decision  upon  the  appeal.  That  decision 
was,  where  a  debtor  has  transferred  his  assets  to  a  corporation  in 
exchange  for  its  capital  stock  issued  for  such  transfer,  and  has 
offered  such  shares  to  his  creditors  in  payment  or  as  collateral 
security  for  his  indebtedness,  the  facts  do  not  show  that  he  has 
removed  and  disposed  of  his  property  with  intent  to  defraud  his 
creditors.  The  consideration  of  the  effect  of  the  statute  of  frauds 
upon  such  a  transaction  as  intended  to  hinder  or  delay  creditors 
was  expressly  excluded,  and  the  ruling  of  the  general  term  was  put 
upon  the  ground  that  the  evidence  of  intent  to  defraud  was  insuffi- 
cient because  the  debtor  was  in  fact  offering  his  creditors  the  en- 
tire avails  of  the  exchange,  and  therefore  the  equivalent  of  the 
whole  transferred  property.  In  that  view  the  discussion  of  the 
facts  as  to  the  value  of  the  assets  so  transferred,  whether  $350,000 
or  $250,000,  and  the  proportion  which  such  value  bore  to  the  in- 
debtedness of  the  defendants,  was  not  material  to  the  decision, 
and  a  change  in  such  facts  would  not  affect  it.  As  the  amendment 
to  the  appeal  book  is  asked  for  solely  as  a  basis  for  reargument,  and 
the  latter  relief  is  unnecessary,  it  would  be  improper  to  disturb  the 
record;  the  error  being  immaterial  in  the  disposition  we  have  made 
of  the  case.    Motion  denied,  without  costs.    All  concur. 


(12  Misc.  Rep.  114.) 

ROUSE  et  al.  v.  PRINTERS'  EXCHANGE  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

1.  Tri  at.— Taxing  Cask  from  Jury. 

Where  no  motion  to  dismiss  the  complaint  is  made  at  the  close  of  the  case. 
It  la  thereby  conceded  that  there  was  a  question  of  fact. 
1  Contracts — Rescission. 

Where  a  buyer  of  goods  on  inspection  declares  that  they  are  not  according 
to  the  contract,  and  the  seller  thereupon  offers  to  make  them  satisfactory, 
the  buyer  cannot  reject  such  offer  and  rescind  the  contract    Per  Pryor,  J. 

Appeal  from  district  court. 

Action  by  Isaac  Bouse  and  another  against  the  Printers'  Ex- 
change Company.  From  a  judgment  in  favor  of  plaintiffs  for 
$70.50,  damages  and  costs,  defendant  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Hector  M.  Hitchings,  for  appellant 
Abraham  Levy,  for  respondents. 

DALY,  C.  J.  The  plaintiffs  sued  to  recover  $53, — $50,  a  deposit  in 
advance  on  the  purchase  price  of  a  printers'  outfit,  consisting  of 
second-hand  materials,  which  defendant  agreed  to  deliver  on 
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May  10th;  and  $3  deposited  for  cartage.  On  the  day  appointed 
for  delivery,  as  well  as  the  day  before,  the  plaintiffs  went  to  the 
defendant's  place  of  business,  saw  the  type  which  defendant  pro- 
posed to  deliver,  or  some  part  of  it,  and  found  that  it  was  in  poor 
condition  and  defective,  and  objected  to  it;  and  defendant  made 
no  offer  to  deliver  suitable  articles.  Next  day  plaintiffs  demand- 
ed back  their  deposit,  which  was  refused.  The  defendant  offered 
evidence  showing  that  the  type  was  in  good  condition  and  suita- 
ble, and  that  when  complaint  was  made  defendant  offered,  if 
anything  was  wrong,  to  give  other  things.  Plaintiffs'  evidence 
was  that  defendant  promised  to  make  everything  satisfactory, 
but  that  this  was  on  the  Monday  prior  to  the  day  of  delivery. 
There  was,  therefore,  a  conflict  of  evidence  as  to  whether  the 
defendant  was  ready  to  deliver  suitable  goods  when  called  for  by 
the  contract,  or  offer  to  make  such  delivery  after  complaint. 
On  the  issues  thus  presented  the  justice  found  for  the  plaintiffs, 
and  his  decision  upon  the  evidence  should  not  be  disturbed.  It 
is  claimed  that  plaintiffs'  refusal  to  accept  was  in  bad  faith,  they 
having  meanwhile  got  a  better  bargain  elsewhere;  but  there  was 
a  conflict  of  evidence  upon  the  facts  with  regard  to  that  conten- 
tion. There  was  no  motion  to  dismiss  the  complaint  at  the  close 
of  the  case,  which  was  thereby  conceded  to  present  a  question  of 
fact  for  the  decision  of  the  justice.  No  exceptions  are  presented 
by  the  record.   The  judgment  should  be  affirmed,  with  costs. 

BISCHOFF,  J.,  concurs. 

PRYOR,  J.  (dissenting).  The  action  purports  to  be  for  the  re- 
covery of  money  paid  upon  a  rescinded  contract  The  evidence 
for  plaintiffs  authorizes  these  inferences  of  fact:  That  the  parties 
entered  into  an  executory  agreement,  whereby  the  defendant  en- 
gaged to  furnish  plaintiffs  a  printers'  outfit,  complete  and  satis- 
factory; that  on  concluding  the  bargain  the  plaintiffs  paid  down 
f 53 ;  that  thereafter  the  plaintiffs  examined  the  outfit  proposed  to 
be  supplied  by  defendant,  and  found  it  unsatisfactory;  that  there- 
upon plaintiffs  revoked  the  contract,  and  demanded  the  return  of 
the  cash  payment  So  far  the  case  for  the  plaintiffs  is  clear 
enough,  but  I  find  in  the  record  a  fact  which  is  fatal  to  their  con- 
tention. By  the  testimony  of  Isaac  Bouse  himself  it  appears 
that  when,  on  inspection  of  the  outfit  proposed  to  be  furnished  by 
the  defendant,  he  declared  his  dissatisfaction  with  it,  the  defend- 
ant offered  to  make  it  satisfactory.  The  offer  was  rejected,  and 
plaintiffs  proceeded  to  provide  themselves  elsewhere.  Upon  what 
principle  may  plaintiffs  affect  to  rescind  a  contract  which  the  de- 
fendant offered  faithfully  to  perform?  I  know  of  none.  After 
repudiation  of  the  contract  by  the  plaintiffs,  the  defendant  was 
under  no  obligation  to  tender  delivery.  The  plaintiffs  were  too 
impatient  to  escape  from  their  bargain  to  await  a  default  by  the 
defendant  But  until  such  default  they  could  not  rescind,  and 
until  a  rescission  of  the  contract  they  cannot  recover  the  money 
paid.   The  judgment  should  be  reversed. 
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{Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1, 1895.) 

Fixtures — Right  to  Remove— Vendor  and  Purchases. 

A  conveyance  of  land  includes  a  building  thereon,  though  the  grantor, 
when  he  agreed  to  sell  the  land,  reserved  the  right  to  remove  the  building 
before  the  time  fixed  for  the  delivery  of  the  deed,  but  did  not  remove  it 
before  such  time,  and  there  was  no  agreement  between  the  vendor  and  the 
purchaser  to  the  effect  that  the  building  was  to  be  considered  as  a  chattel. 

Appeal  from  Ninth  district  court. 

Action  by  John  Brown  against  Patrick  Fox.  From  a  judgment 
in  favor  of  defendant,  rendered  by  the  justice  without  a  jury,  plain- 
tiff appeals.  Affirmed. 

Argued  before  BISGHOFF  and  GIEGERICH,  JJ. 

Wm.  Doll,  for  appellant 
George  S.  Wilkes,  for  respondent 

BISCHOFF,  J.  In  this  action  plaintiff  sought  to  replevy  a  cer- 
tain building  erected  upon  land  of  which  defendant  became  owner 
through  a  conveyance  from  one  Whelp.  From  the  evidence  it  ap- 
pears that  Whelp,  by  contract  of  date  June  15, 1892,  agreed  to  sell  to 
defendant  the  premises  in  question,  but  reserved  the  right  to  remove 
the  building  thereon  erected  before  September  12,  1892,  which  was 
the  day  set  for  the  closing  of  the  title.  On  July  18,  1892,  Whelp 
sold  the  building  to  plaintiff,  which  sale  was  evidenced  by  a  memo- 
randum in  writing,  but  no  provision  as  to  the  date  of  removal  was 
therein  contained,  nor  as  to  the  amount  of  consideration,  which  last 
was  expressly  stated  to  rest  in  verbal  agreement  The  date  of  clos- 
ing the  title  upon  the  sale  by  Whelp  to  defendant  was  adjourned  to 
October  19, 1892,  and  on  that  day  possession  of  the  land  and  build- 
ing was  given  by  the  former  to  the  latter,  who,  in  explanation  of 
his  having  given  such  possession,  testified  that  Brown  was  required 
to  remove  the  building  before  that  time.  No  objection  was  made 
to  this  testimony,  and  no  contrary  agreement  was  shown  in  behalf 
of  the  plaintiff. 

We  think  that  the  justice's  conclusion  in  favor  of  the  defendant 
Is  to  be  supported.  Prima  facie,  the  building  was  not  a  chattel, 
but  became  a  part  of  and  passed  with  the  freehold  (Smith  v.  Benson, 
1  Hill,  178);  and  while,  by  express  agreement  between  the  owner 
of  the  land  and  the  party  claiming  an  erection  thereupon  as  per- 
sonalty, the  legal  effect  of  the  annexation  may  be  overcome,  and 
the  erection  viewed  as  a  chattel  (Ford  v.  Cobb,  20  N.  Y.  349),  the 
evidence  in  this  case  was  distinctly  to  the  effect  that,  as  against 
Fox,  there  was  no  agreement  whereby  the  house  was  to  be  taken 
as  in  the  nature  of  a  chattel  if  not  removed  before  September  12th, 
or,  at  the  latest,  October  19th  (the  adjourned  date  of  closing  title), 
nor  after  such  latter  date,  according  to  the  agreement  with  Whelp, 
■as  testified  to  by  him.  The  plaintiff's  testimony  that  defendant 
had  recognized  his  ownership,  and  had  told  him  to  take  his  time 
about  removing  the  house,  was  directly  contradicted  by  the  latter, 
and  upon  this  simple  conflict  the  justice's  finding  concludes.  Plain- 
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tiff's  assertion  of  ownership  and  demand  for  the  alleged  chattel  be- 
ing made  after  the  date  when  title  thereto  had  passed  to  defendant 
with  the  freehold,  his  action  necessarily  failed. 
Judgment  affirmed,  with  costs. 

(12  Mlgc  Rep.  ill.) 

REILLY  v.  MERRITT. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

Appeai^-  Weight  and  Sufficiency  of  Evidence. 

In  an  action  for  trespass  on  premises  leased  by  defendant  to  plaintiff,  it 
appeared  that  while  plaintiff  was  absent  a  plumber,  under  defendant's  di- 
rection, entered  the  premises  to  repair  the  water  pipes.  When  plaintiff  re- 
turned he  found  some  of  his  goods  missing,  and  bis  Ice  box  and  oil  tank 
injured.  There  was  no  evidence  connecting  the  plumber  with  the  disap- 
pearance of  the  goods.  Though  there  was  sufficient  evidence  to  Justify  an 
inference  that  the  plumber  Injured  the  ice  box  and  oil  tank,  there  was  uv 
evidence  of  the  amount  of  damage  done  to  them.  Held,  that  a  Judgment  in 
favor  of  plaintiff  for  $25  could  not  be  sustained. 

Appeal  from  Fourth  district  court 

Action  by  James  Reilly  against  Hiram  Merritt,  impleaded,  etc., 
for  trespass.  From  a  judgment  in  favor  of  plaintiff  for  $25  dam- 
ages, and  costs,  defendant  appeals.  Reversed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Cannon  &  Atwater,  for  appellant 
Samuel  Mullen,  for  respondent 

DALY,  C.  J.  The  evidence  showed  that  the  plaintiff  was  a  ten- 
ant of  premises  of  which  defendant  was  general  agent.  Plaintiff 
occupied  the  store  floor,  and  had  there  an  ice  box,  an  oil  tank,  and 
certain  grocer's  goods,  in  cans.  While  he  was  absent,  a  plumber, 
under  defendant's  directions,  came  to  the  premises,  and,  by  per- 
mission of  plaintiffs  wife  or  his  daughter,  entered,  to  make  certain 
necessary  repairs  to  the  Croton  water  fixtures,  which  were  leaking. 
When  plaintiff  returned  he  found  some  of  his  goods  missing,  his  ice 
box  pulled  apart,  and  his  oil  tank  bursted.  He  was  not  able  to 
connect  the  plumbers  with  the  disappearance  of  the  groceries,  but 
the  testimony  justified  the  inference  that  the  ice  box  and  oil  tank 
had  been  moved  by  them  in  getting  at  the  pipes,  and  it  is  claimed 
on  his  behalf  that  the  judgment  of  $25  rendered  by  the  justice  was 
compensation  for  the  injuries  done  to  those  articles.  There  was 
no  evidence,  however,  of  the  amount  of  damage  inflicted  by  the 
plumbers,  since  there  was  no  proof  of  what  it  would  cost  to  repair 
the  articles  in  question.  The  plaintiff  testified  that  the  ice  box 
cost  him  $13,  and  the  oil  tank  $25,  three  years  before  the  trial,  but 
this  was  no  evidence  of  the  cost  of  repairs.  Nor  can  we  say  from 
the  record  before  us  that  no  part  of  the  damages  was  awarded  by 
the  justice  for  the  loss  of  the  groceries.  He  admitted  proof  of 
their  value,  under  the  objection  of  defendant,  although  there  was 
not  the  slightest  evidence  that  defendant  was  responsible  for  ab- 
stracting them.  No  damages  were  allowable  for  entry  upon  the 
plaintiffs  premises,  because  it  was  the  landlord's  privilege,  as  well 
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as  duty,  to  make  repairs  necessary  for  the  fixtures  common  to  the 
whole  house,  as  in  this  case.  The  judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant,  to  abide  the  event. 
All  concur. 

(12  Misc.  Rep.  93.) 

GAGE  et  al.  t.  LIPPMAN  et  at 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.V 

EqurrY— Adequate  Remedy  at  Law— Pleading. 

In  an  equitable  action,  a  defense  that  plaintiff  has  an  adequate  remedy 
at  law  is  not  available  unless  pleaded. 

Appeal  from  equity  term. 

Action  by  Alvin  M.  Gage  and  others  against  Gustav  Lippman 
and  others  to  cancel  a  lease.  There  was  a  judgment  in  favor 
of  plaintiffs,  and  defendants  appeal.  Affirmed. 

For  decision  on  motion  to  dismiss  appeal,  see  31  N.  Y.  Supp. 
1127.  Amended. 

Argued  before  BOOKSTAVEB,  BISCHOFF,  and  GIEGERICH, 
JJ. 

Louis  Levy,  for  appellants. 

Henry  S.  Bennett,  for  respondents. 

BISCHOFF,  J.  The  lease  of  which  cancellation  was  sought  and 
had  was  of  the  third  loft  of  a  certain  building,  to  be  used  by  the 
plaintiffs  for  the  exposal  and  sale  of  goods.  It  was  alleged  to 
have  been  executed  by  the  plaintiffs,  the  lessees,  upon  the  express 
condition  that  it  should  not  be  of  effect  until  an  instrument  should 
be  executed  by  the  defendants,  the  lessors,  granting  to  the  plain- 
tiffs an  option  to  occupy  a  portion  of  the  fifth  loft  in  the  same 
building  for  storage  of  stock,  both  instruments  being  called  for 
by  the  terms  of  a  previous  oral  agreement  Defendants  after- 
wards refused  to  execute  the  second  instrument,  and  the  plaintiffs 
repudiated  the  transaction.  Upon  the  defendants  seeking  to  en- 
force the  terms  of  the  lease,  this  action  was  brought 

The  grounds  of  appeal  relied  upon  by  the  appellants  are  that 
the  findings  of  fact  made  by  the  learned  trial  judge  are  against 
the  weight  of  the  evidence  adduced  upon  the  question  of  the  agree- 
ment of  the  parties,  and  that  the  plaintiffs  had  an  adequate  rem- 
edy at  law  in  an  action  for  damages  for  the  breach  of  the  oral 
agreement  to  execute  a  lease  of  the  portion  of  the  fifth  loft,  as- 
suming such  an  agreement  to  have  in  fact  existed.  There  being 
no  certificate  in  the  record  of  the  appeal  that  all  the  evidence 
taken  upon  the  trial  is  thereby  presented,  we  are  unable  to  deter- 
mine the  question  of  the  preponderance  of  proof,  but  must  con- 
fine our  examination  to  the  sufficiency  of  the  evidence  in  the 
record  to  support  the  findings  of  fact,  and  the  foundation  provided 
by  such  findings  for  the  conclusions  of  law,  in  so  far  as  these 
questions  are  presented  by  the  exceptions  taken.  Aldridge  v.  Ald- 
ridge,  120  N.  Y.  614,  24  N.  E.  1022;  Porter  v.  Smith,  107  N.  Y. 
531,  14  N.  E.  446. 
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The  testimony  given  on  behalf  of  the  plaintiffs  amply  supports 
the  finding  that  the  agreement  of  the  parties  required  the  ex- 
ecution of  a  lease  of  the  third  loft,  and  of  an  instrument  granting 
to  the  plaintiffs  an  option  to  occupy  a  certain  portion  of  the  fifth 
loft  for  at  least  one  year,  and  an  equivalent  space  thereafter  for 
the  remainder  of  the  term  of  the  lease;  that  the  plaintiffs  liad 
executed  the  lease  in  suit  expressly  upon  the  condition  that  it 
was  not  to  be  operative  until  the  other  instrument  should  be  ex- 
ecuted and  delivered  by  the  defendants,  which  condition  the 
defendants  accepted  through  their  agent;  that  such  instrument 
was  never  executed;  and  that  the  plaintiffs  disaffirmed  the  en- 
tire transaction;  but  that  the  defendants  insisted  upon  the  per- 
formance of  the  terms  of  the  lease. 

The  conclusion  that  the  plaintiffs  should  have  judgment,  as 
prayed,  for  the  delivery  and  cancellation  of  the  lease,  and,  further, 
enjoining  the  defendants  from  enforcing  the  same,  was  a  legiti- 
mate sequence  from  the  facts  thus  found. 

As  to  the  contention  that  the  plaintiffs  had  an  adequate  rem- 
edy at  law,  viewed  apart  from  the  effect  of  the  findings  made,  it  is 
only  to  be  said  that  the  defendants  not  only  failed  to  plead  this  de- 
fense, which  was  essential  (Ostrander  v.  Weber,  114  N.  Y.  102, 
21  N.  E.  112;  Town  of  Mentz  v.  Cook,  108  N.  Y.  507,  15  N.  E. 
541),  but  actually  submitted  the  case  to  the  equity  side  of  the 
court  for  determination,  they  themselves  praying  for  affirmative 
equitable  relief  in  the  form  of  a  decree  a<rainst  the  plaintiffs  for 
specific  performance,  "and  for  such  further  relief  as  shall  be 
consistent  with  equity"  (Town  of  Mentz  v.  Cook,  supra). 

The  exceptions  taken  by  the  appellants  to  rulings  upon  the  trial 
were  not  urged  upon  this  appeal.  However,  upon  examination, 
we  fail  to  discover  any  prejudicial  error  presented  thereby. 

The  judgment  is  affirmed,  with  costs.   All  concur. 


<12  Misc.  Rep.  23.) 

WHITMAN  et  al.  v.  JOHNSON. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

Appeal— Reversal. 

Where  an  appeal  is  taken  from  an  order  denying  a  motion  for  a  new 
trial,  but  not  from  the  judgment,  and  the  order  is  reversed,  the  order  of 
reversal  should  also  provide  for  setting  aside  the  judgment  and  for  resti- 
tution of  moneys  paid  under  it;  Code  Civ.  Proc.  §  1005,  providing  that 
the  entry  of  final  judgment  may  be  stayed  by  order  on  a  motion  for  a 
new  trial,  but,  where  a  new  trial  is  granted,  the  court  may  direct  and 
enforce  restitution  as  where  the  judgment  is  reversed  on  appeal. 

Settlement  of  order  reversing  an  order  denying  a  motion  for  a 
new  trial.    31  N.  Y.  Supp.  1009. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Osgood  Smith,  for  plaintiffs. 
Southard  &  Fairchild,  for  defendant 

DALY,  O.  J.  The  plaintiffs  appealed  from  an  order  denying  their 
motion  for  a  new  trial,  but  not  from  the  judgment  dismissing  their 
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complaint  The  order  having  been  made  at  a  trial  term  of  this 
court,  the  appeal  from  it  could  be  entertained  by  our  general  term. 
Voiain  v.  Insurance  Co.,  123  N.  Y.  120,  25  N.  E.  325.  After  hearing 
argument  on  the  appeal,  the  general  term  ordered  a  new  trial.  The 
order  entered  upon  the  decision  reversed  the  judgment,  and  ordered 
a  new  trial,  with  costs  to  the  appellant  to  abide  the  event;  and 
also  directed  a  restitution  of  the  moneys  collected  under  said  judg- 
ment, being  the  costs  and  extra  allowance  awarded,  with  interest, 
and  allowed  judgment  and  execution  therefor  against  defendant 
The  order  was  subsequently  amended  by  striking  out  the  provision 
reversing  the  judgment,  and  substituting  in  place  thereof  a  direc- 
tion that  the  order  denying  plaintiffs'  motion  for  a  new  trial  be  re- 
versed, with  costs  to  the  appellant  to  abide  the  event;  and  the 
question  as  to  further  resettlement  of  the  order  was  referred  to  this 
general  term.  The  amended  order  should  have  also  contained  a 
provision  that  the  judgment  be  vacated  and  set  aside,  and  restitu- 
tion of  the  moneys  paid  under  it  made  to  the  plaintiffs,  with  judg- 
ment and  execution  therefor.  While  there  can,  technically,  be  no 
reversal  of  a  judgment  which  has  not  been  appealed  from,  it  must 
necessarily  be  vacated  and  set  aside  if  a  new  trial  be  granted,  since 
it  is  then  wholly  without  foundation ;  otherwise,  if  plaintiffs  recov- 
ered upon  the  second  trial,  there  would  be  contrary  judgments  upon 
the  same  issues  in  the  action;  if,  indeed,  upon  the  second  trial,  the 
plaintiffs  would  not  be  embarrassed  by  a  former  unreversed  adjudi- 
cation upon  the  facts  in  favor  of  defendant  The  Code  provides 
that  the  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  may  be  stayed  by  order  on  a  mo- 
tion for  a  new  trial;  and  that,  where  a  new  trial  is  granted,  the 
court  may  direct  and  enforce  restitution  as  where  a  judgment  is 
reversed  upon  appeal.  Section  1005.  The  authority  to  vacate 
the  judgment  if  the  motion  for  a  new  trial  is  granted  is  plainly  im- 
plied in  this  section,  for  if  the  entry  of  judgment,  or  the  enforcement 
of  it,  may  be  stayed  pending  the  motion,  the  judgment  is  clearly 
made  dependent  upon  the  result  of  the  motion.  The  express  au- 
thority in  the  section  for  ordering  restitution  if  a  new  trial  is 
granted  implies  that  the  judgment,  if  entered  and  collected  pending 
the  motion,  is  to  be  set  aside.  Had  the  motion  for  a  new  trial  been 
granted  at  the  trial  term  or  the  special  term,  the  judgment,  if  al- 
ready entered,  would  have  been  necessarily  vacated  as  part  of  the 
relief  upon  that  motion.  Such  was  the  practice  in  O'Gara  v.  Kear- 
ney, 77  N.  Y.  423,  which  was  a  case  resembling  the  present  in  many 
particulars:  "The  jury  rendered  a  verdict  in  favor  of  the  defend- 
ant Upon  this  verdict  judgment  was  entered  dismissing  the  com- 
plaint, and  for  $125  costs.  The  costs  were  voluntarily  paid  to  the 
defendant's  attorney.  The  judgment  was  afterwards,  on  motion, 
set  aside,  on  the  ground  that  improper  evidence  was  admitted  on 
the  trial."  An  order  for  restitution  was  made  at  special  term  in 
that  case  under  the  authority  of  section  1292  of  the  Code,  which 
provides:  "Where  a  judgment  is  set  aside  for  any  cause  upon  mo- 
lion  the  court  may  direct  and  enforce  restitution  in  like  manner, 
with  like  effect  and  subject  to  the  same  conditions  as  where  a  judg- 
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ment  is  reversed  upon  appeal."  Where  the  general  term  grants  the 
relief  which  should  have  been  given  at  trial  term  or  special  term 
upon  a  motion  for  a  new  trial,  it  may,  of  course,  exercise  the  same 
power  over  the  judgment  possessed  by  the  special  term  or  trial  term; 
and  in  granting  a  new  trial  may  vacate  the  judgment  and  order 
restitution.  As  to  the  propriety  of  ordering  restitution  of  the 
■costs  of  the  former  trial  collected  under  judgment  which  is  now 
vacated,  there  can  be  little  question.  The  parties  should  be  re- 
stored to  their  original  position.  If  defendant  is  again  success- 
ful, and  is  entitled  to  the  costs  of  the  former  trial,  he  can  again  tax 
them  and  collect  them;  if  he  is  not  (under  the  terms  of  the  order 
awarding  costs  to  the  appellant  to  abide  the  event)  entitled  to  the 
costs  of  the  former  trial  (Cash-Car  Co.  v.  Bernhardt  [Com.  PI.  N.  Y.] 
26  N.  Y.  Supp.  746),  he  should  not  retain  them  now,  because  he  can- 
not have  them  in  any  event.  It  is  to  be  observed  also  that  the  judg- 
ment includes  an  extra  allowance  which  necessarily  falls  with  it 
and  could  not  be  taxed  upon  the  new  trial  without  a  new  order  for 
allowance.  The  order  of  reversal  as  amended  must  therefore  be 
further  amended  and  settled  by  providing  that  the  judgment  en- 
tered by  defendant  in  this  action  be  vacated  and  set  aside,  and  that 
plaintiffs  have  restitution  of  the  amount  collected  thereon,  and  have 
judgment  and  execution  therefor.    All  concur. 


<12  Misc.  Rep.  20.) 

GRANT  v.  MacNUTT. 

(Coram on  Pleas  of  New  York  City  and  County,  General  Term.   April  1,  1895.) 

I.  Check— Fait.ure  to  Present— Liability  of  Drawkk. 

In  an  action  by  the  holder  of  a  check  against  the  drawer,  it  need  not 
be  alleged  and  proved  that  presentment  for  payment  was  made  and 
prompt  notice  of  dishonor  given  to  defendant,  where  at  the  time  the 
check  was  given  there  was  not  enough  money  to  defendant's  credit  to 
pay  it,  and  within  the  time  allowable  to  the  holder  to  present  It  the  bank 
failed. 

H.  Banks  and  Banking— Ci.earino-House  Contract. 

A  contract  by  a  bank  to  pay  the  checks  on  another  bank  presented 
through  the  clearing  house  does  not  impose  on  such  bank  the  same  lia- 
bility in  regard  to  such  checks  as  attaches  to  the  bank  on  which  they 
are  drawn. 

Action  by  Hugh  J.  Grant,  as  receiver  of  the  St.  Nicholas  Bank 
of  New  York,  against  Mary  J.  MacNutt  There  was  a  verdict  in 
favor  of  plaintiff,  and  defendant  moves  for  a  new  trial,  by  excep- 
tions ordered  to  be  heard  in  the  first  instance.  Denied. 

Argued  before  BOOKSTAVER,  BISCHOPF,  and  GIEGEBICH, 
JJ. 

Albridge  C.  Smith,  for  plaintiff. 
John  Delahunty,  for  defendant 

BISCHOFF,  J.  Defendant  drew  her  check  for  $450  against  her 
account  with  the  Madison  Square  Bank  on  August  8,  1893,  payable 
to  her  own  order,  and  indorsed  the  same,  receiving  the  amount  call- 
ed for  thereby  from  the  Hoffman  House,  to  the  credit  of  whose  ac- 
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count  the  check  was  placed  with  the  Seaboard  National  Bank,  and 
paid  to  the  latter  by  the  St.  Nicholas  Bank,  on  the  same  day,  as 
clearing  house  agent  for  the  Madison  Square  Bank.  On  the  day  fol- 
lowing, the  check  was  sent  by  the  St  Nicholas  Bank  to  the  Mad- 
ison Square  Bank  for  collection,  but  was  not  presented  for  pay- 
ment, owing  to  the  fact  that  the  latter  institution  was  on  that  day 
Insolvent,  and  in  the  hands  of  the  state  banking  department.  No- 
tice of  the  fact  that  the  check  was  unpaid  was  sent  to  defendant 
by  the  St  Nicholas  Bank  about  three  weeks  thereafter,  and,  upon 
her  subsequent  failure  to  pay  the  amount,  this  action  was  brought 
by  the  plaintiff,  as  receiver  of  that  bank,  and  a  verdict  for  the 
amount  claimed  was  directed  at  the  trial,  subject  to  a  review  of 
receptions  at  the  general  term. 

An  objection  was  made  that  the  complaint  did  not  allege,  nor 
was  it  proven,  that  presentment  for  payment  had  been  made  and 
prompt  notice  of  dishonor  given  to  the  defendant,  and  the  point 
is  now  presented.  In  view  of  the  further  facts  alleged  in  the  com- 
plaint and  proven  at  the  trial,  an  allegation  and  proof  of  present- 
ment and  notice  were  not  necessary.  A  drawer  of  a  check  is  dis- 
charged from  liability  by  reason  of  the  drawee's  default  if  present- 
ment for  payment  is  delayed  beyond  the  space  of  one  day  after  its 
delivery  (Railroad  Co.  v.  Collins,  57  N.  Y.  641;  Kelty  v.  Bank, 
52  Barb.  328;  Cawein  v.  Browinski,  6  Bush,  457;  Strong  v.  King, 
85  Am.  Dec.  336);  but,  where  the  drawee  suspends  payment  with- 
in the  time  required  for  presentment,  such  presentment  and  no- 
tice of  dishonor  are  not  essential  in  order  to  charge  the  drawer 
(Lovett  v.  Cornwell,  6  Wend.  370,  s.  c.  affirmed,  reported  Cromwell 
v.  Lovett,  1  Hall,  64).  See,  also,  Railroad  Co.  v.  Collins,  3  Lans. 
29.  So,  also,  where  the  drawee  has  no  funds  of  the  drawer  where- 
with to  pay  the  check  (Little  v.  Bank,  2  Hill,  425;  Bank  v.  Brod- 
erick,  10  Wend.  304;  Murray  v.  Judah,  6  Cow.  490;  Brush  v.  Bar- 
rett, 82  N.  Y.  400;  Franklin  v.  Vanderpool,  1  Hall,  88,  3  Am. 
&  Eng.  Enc.  Law,  p.  212,  and  cases  cited;  Daniel,  Neg.  Inst 
§  1596);  and  the  same  rule  properly  applies  in  the  case  of  a  par- 
tial deficiency  of  deposit  to  meet  it  (Daniel,  Neg.  Inst  §  1597; 
Eichelberger  v.  Finley,  7  Har.  &  J.  381).  Upon  the  day  when  the 
check  in  suit  was  drawn,  the  defendant's  account  with  the  Mad- 
ison Square  Bank  was  credited  with  but  9440.63  (an  amount  insuf- 
ficient to  meet  the  check),  and  that  bank  had  suspended  payment 
within  the  time  allowable  to  the  holder,  the  St.  Nicholas  Bank, 
for  presentment  3  Am.  &  Eng.  Enc.  Law,  p.  214.  Hence  the  ob- 
jection was  not  well  founded. 

The  only  other  point  raised  by  the  defendant,  and  presented 
in  support  of  the  exception  to  the  denial  of  the  motion  for  dis- 
missal of  the  complaint,  is  that  the  St  Nicholas  Bank,  by  reason 
of  the  contract  made  with  the  Madison  Square  Bank  to  pay  its 
depositors'  checks  when  presented  at  the  clearing  house,  practical- 
ly stood  in  the  shoes  of  the  latter,  and  that  the  most  which  it 
could  demand  from  the  defendant  upon  this  check  would  be  the 
difference  between  her  deposit  with  the  Madison  Square  Bank 
and  the  amount  paid.   This  position  is  not  tenable.   The  evidence 
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utterly  fails  to  support  the  assumption  that,  by  the  contract  be- 
tween the  two  banks,  the  St  Nicholas  Bank  assumed  the  relation 
held  by  the  Madison  Square  Bank  to  its  depositors,  or  had  any 
claim  to  funds  on  deposit  with  the  latter  otherwise  than  as  holder 
of  checks  drawn  against  it,  which  checks  in  no  way  effected  an 
assignment  to  the  holder  of  the  depositors'  funds  in  bank.  Dun- 
can v.  Berlin,  60  N.  Y.  151;  Attorney  General  y.  Continental 
life  Ins.  Co.,  71  N.  Y.  331;  Risley  v.  Bank,  83  N.  Y.  324;  Bank  v. 
Clark,  134  N.  Y.  368,  32  N.  E.  38.  The  St  Nicholas  Bank  assumed 
merely  to  meet  certain  calls  upon  the  Madison  Square  Bank,  by 
honoring  checks  drawn  upon  it,  and  was  secured  by  a  deposit 
of  collateral  security,  and  nothing  is  found  in  the  relation  of  the 
parties  which  would  require  the  former  to  relinquish  its  rights 
as  lawful  holder  of  the  checks  so  received,  and  look  only  to  this 
security,  which,  as  a  matter  of  fact,  in  the  present  instance,  was 
exhausted  upon  the  day  when  payment  of  the  check  in  suit  was 
made.  The  case  of  Wheatland  v.  Pryor,  133  N.  Y.  97,  30  N.  E.  652, 
relied  upon  by  defendant,  fails  in  any  manner  to  bear  upon  the 
question.  In  so  far  as  it  deals  with  the  existence  of  commercial 
paper,  that  case  but  applies  familiar  doctrines,  with  regard  to 
the  transfer  and  ownership  of  a  draft,  to  a  state  of  facts  lack- 
ing the  remotest  connection  with  the  situation  before  us. 

Exceptions  overruled,  and  judgment  for  plaintiff  upon  the  ver- 
dict as  directed  below,  with  costs.   All  concur.  . 

(12  Misc.  Rep.  26.)  ' 

NEUCHATEL  ASPHALTS  CO.,  Limited,  v.  MAYOR,  ETC.,  OP  CITY  OP 

NEW  YORK. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  L  1896.) 

Foreign  Corporations— Rioht  to  Sue. 

The  general  corporation  law  (Laws  1892,  c.  687),  §  15,  forbids  foreign 
corporations  to  do  business  in  the  state  without  a  certificate  of  authority, 
and  provides  that  "no  foreign  corporation  doing  business*  in  this  state 
without  such  certificate  shall  maintain  any  action  in  this  until  it  shall 
have  procured  such  certificate."  Held,  that  a  foreign  corporation  doing 
business  in  the  state  before  such  enactment,  though  it  failed  to  procure 
the  certificate  within  the  time  limited,  may,  nevertheless,  sue  on  a  con- 
tract previously  made,  where  it  afterwards  procured  the  certificate.  30 
N.  Y.  Supp.  252,  reversed. 

Appeal  from  equity  term. 

Action  by  the  Neuchatel  Asphalte  Company,  Limited,  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  to 
foreclose  a  mechanic's  lien.  The  complaint  was  dismissed  (30  N. 
Y.  Supp.  252),  and  plaintiff  appeals.  Modified. 


Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Thomas  M.  North,  for  appellant 
O.  J.  G.  Hall,  for  respondent 

DALY,  C.  J.  The  plaintiff,  a  foreign  corporation,  filed  a  notice 
of  lien  against  the  premises  in  question  on  October  25,  1893.  It  is 
objected  that  no  lien  was  thereby  effected,  because  the  plaintiffs 
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contract  was  not  enforceable,  owing  to  noncompliance  with  the 
provisions  of  the  general  corporation  act  of  1892,  requiring  foreign 
corporations  to  procure  from  the  secretary  of  state  a  certificate 
that  they  have  complied  with  all  the  requirements  of  law  to  author- 
ize them  to  do  business  in  this  state.  It  is  also  contended  that,  if 
a  valid  lien  was  originally  acquired,  it  was  lost  by  failure  to  bring 
an  action  of  foreclosure  within  90  days  after  filing  of  the  notice. 
Consolidation  Act,  §  1827.  The  general  corporation  act,  referred 
to,  prohibits  a  foreign  stock  corporation,  other  than  a  moneyed 
corporation,  doing  business  in  this  state  without  having  procured 
the  certificate  referred  to;  and  the  section  concludes  with  the  pro- 
vision: "No  foreign  stock  corporation  doing  business  in  this  state 
without  such  certificate  shall  maintain  any  action  in  this  state  upon 
any  contract  made  by  it  in  this  state  until  it  shall  have  procured 
such  certificate."  The  plaintiff  was  doing  business  in  this  state 
when  the  act  was  passed,  and  made  the  contract  and  performed 
the  work  upon  which  defendant's  claim  is  based  in  this  city  in 
the  year  1893,  but  did  not  procure  the  certificate  required  by  the 
act  until  December  4,  1893,  which  was  after  the  filing  of  its  lien, 
but  before  it  attempted  to  commence  an  action  of  foreclosure. 
Although  this  contract  when  made  was  prohibited  by  the  statute, 
it  was,  nevertheless,  enforceable  by  action  as  soon  as  the  certifi- 
cate was  procured.  The  clause  quoted  undoubtedly  refers  to  pro- 
hibited contracts, — i.  e.  contracts  made  while  the  corporation  was 
doing  business  without  a  certificate;  for,  by  its  terms  it  applies  to 
corporations  so  doing  business,  and  no  others.  Were  it  intended 
to  prohibit  actions  upon  contracts  untainted  by  illegality  (such 
as  contracts  made  before  the  statute),  the  qualification  "without 
such  certificate"  would  have  been  omitted,  and  the  clause  would 
have  simply  provided  that  "no  foreign  corporation  doing  business 
in  this  state  shall  maintain  any  action  in  this  state  upon  any  con- 
tract made  by  it  in  this  state  until  it  shall  have  procured  such 
certificate."  By  qualifying  the  corporation  as  one  "doing  busi- 
ness in  this  state  without  a  certificate,"  the  provision  applies  only 
to  corporations  engaged  in  violations  of  the  act,  and  its  only  pur- 
pose is  to  afford  such  corporations  an  opportunity  to  make  their 
contracts,  otherwise  unenforceable,  cognizable  by  the  courts  of  this 
state.  By  this  construction  effect  is  given  to  every  part  of  the 
section  of  the  act  in  question;  for,  if  the  last  clause  were  not  in- 
tended to  help  contracts  that  were  invalid,  it  would  be  mere  sur- 
plusage; the  general  prohibition  contained  in  the  first  part  of  the 
enactment  would  be  sufficient  to  prevent  recovery  upon  contracts 
made  in  violation  of  such  prohibition.  This  construction  also  re- 
lieves the  court  from  the  necessity  of  considering  the  point  sug- 
gested in  Varnish  Co.  v.  Connell,  10  Misc.  Rep.  553,  32  N.  Y.  Supp. 
492,  that  the  act  in  question  may  be  in  conflict  with  the  constitu- 
tion of  the  United  States,  reserving  to  congress  the  regulation  of 
commerce  between  the  states  and  with  foreign  nations;  for  we 
regard  the  statute  as  merely  refusing,  in  certain  cases,  the  use  of 
the  courts  of  this  state  to  foreign  corporations  until  they  comply 
with  its  laws. 

v.33N.Y.s.no.l — 5 
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Having  procured  the  certificate  of  the  secretary  of  state  on  De- 
cember 4,  1893,  this  plaintiff  was  enabled  to  maintain  an  action 
upon  its  contract,  and  to  foreclose  its  lien  by  action.  An  attempt 
to  commence  such  an  action  was  made  in  January,  1894,  but  the 
contractor  Matthias  Theriault,  under  whom  plaintiff  claims  as 
subcontractor,  was  not  served  with  the  summons  in  that  action  un- 
til February  7,  1894,  which  was  more  than  90  days  after  the  filing 
of  the  lien.  The  lien  act  declares  that  no  lien  shall  be  binding 
upon  the  property  unless  an  action  be  commenced  within  90  days 
from  the  filing  of  the  same,  and  a  notice  of  pendency  of  action  be- 
filed  with  the  comptroller.  Consolidation  Act,  §  1827.  The  same 
act  declares  that  any  claimant  who  has  filed  a  lien  may  enforce  his 
claim  by  a  civil  action.  Section  1829.  The  party  commencing 
such  action  must  make  all  parties  who  have  filed  claims — the  con- 
tractor and  the  city — parties  defendant.  Section  1830.  It  is  con- 
tended against  the  plaintiff  that  his  failure  to  serve  his  summons 
upon  the  contractor  within  90  days  from  the  filing  of  his  lien  was 
a  failure  to  commence  an  action  within  that  period,  as  the  con- 
tractor was  a  necessary  party  and  the  principal  party  to  the  litiga- 
tion, and  that  the  service  upon  the  city  within  the  prescribed 
time  was  not  the  commencement  of  the  action.  If  this  contention 
were  fair,  then  it  would  result  that  in  any  case  where  a  lienor 
plaintiff  commenced  an  action,  but  failed  to  serve  his  summons 
upon  any  other  lienor,  within  the  90  days,  such  plaintiff's  lien 
would  cease  to  be  binding;  for  the  statute  makes  every  claimant 
a  necessary  party  equally  with  the  city  and  the  contractor.  It 
would  seem  a  reasonable  compliance  with  the  statute  to  hold  that 
an  action  is  commenced  if  all  the  necessary  parties  are  included 
in  it,  and  service  upon  either  the  contractor  or  the  owner  or  holder 
of  the  fund  claimed  is  effected  within  the  90  days;  but  it  is  not 
necessary  to  rest  a  decision  in  favor  of  this  plaintiff  upon  that 
construction,  as  his  lien  is  saved  by  the  fact  that  an  action  was 
commenced  by  another  lienor,  and  the  city  and  the  contractor 
served  therein,  before  the  expiration  of  90  days  from  the  filing  of 
this  plaintiff's  lien.  The  statute  does  not  prescribe  that  each  lienor 
must  commence  a  separate  action  to  foreclose  his  lien,  but  that, 
within  90  days  from  the  filing  of  it,  "an  action"  shall  be  commenced ; 
and  as  all  the  parties  who  have  filed  liens  are  necessary  parties  to 
any  such  action,  and  may  set  forth  their  claims  by  answer,  and 
the  court  is  to  decide  the  extent,  justice,  and  priority  of  the  claims 
of  all  parties  therein  (section  1830),  it  would  seem  that  any  action 
so  commenced  is,  in  effect,  an  action  on  behalf  of  each  party  enti- 
tled when  it  is  so  commenced  to  maintain  an  action  to  enforce  his 
own  lien.  Even  were  the  plaintiff  in  such  action  to  fail  therein 
for  want  of  a  lien,  the  action  would  not  abate,  but  would  be  re- 
tained to  afford  the  defendants  the  relief  which  they  were  entitled 
to  among  themselves.  Morgan  v.  Taylor  (Com.  PI.  N.  Y.)  5  N.  Y. 
Supp.  920. 

One  of  the  parties  filing  liens  upon  this  fund  under  the  contract 
with  Theriault  was  Kuhnla,  who  filed  his  lien  on  October  20,  1893, 
and  who  commenced  an  action  to  foreclose  it,  and  served  the  city 
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and  the  contractor  within  90  days  after  that  date,  and  of  course 
within  90  days  from  the  filing  of  the  plaintiffs  lien,  which  was  on 
October  25,  1893.  To  that  action  the  plaintiff  was  a  necessary 
party,  made  so  by  statute,  and,  if  omitted,  would  have  to  be  brought 
in  upon  his  own  application,  or  that  of  any  other  party.  He  was 
made  a  party,  and  answered.  His  lien  was  therefore  enforceable 
by  him  in  that  action,  which  was  commenced  while  his  lien  was 
binding  upon  the  fund ;  and  when  that  action  was  consolidated  with 
his  own,  and  with  that  of  a  third  lienor,  the  consolidated  action 
still  remained  Kuhnla's  action,  and  plaintiff  was  entitled  to  all 
the  benefits  which  he  derived  from  its  timely  commencement 

The  judgment  should  therefore  be  modified  so  as  to  provide  for 
the  payment  out  of  the  fund  of  the  plaintiffs  lien,  in  the  order  of 
priority  of  its  filing,  and,  as  so  modified,  affirmed,  with  costs  of  this 
appeal  to  the  appellant,  to  be  paid  out  of  the  fund.  McAllister  v. 
Case  (Com.  PI.  N.  Y.)  5  N.  Y.  Supp.  918.    All  concur. 


(12  Misc.  Rep.  127.) 

O'BRIEN  T.  PRUDENTIAL  INS.  CO.  OP  AMERICA. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

L  IhsukaKcb— Cancellation  of  Policy— Nonpayment  of  Premiums. 

A  policy  which  provides  that  the  company  may  cancel  it  without  notice 
unless  the  premiums  are  paid  within  a  certain  time  does  not  become  void 
merely  by  nonpayment  of  the  premiums  within  such  time,  but  it  remains 
in  force  until  affirmative  action  Is  taken  by  the  company  to  cancel  it 

2.  Same— Action  on  Policy— Evidence. 

In  an  action  on  a  life  Insurance  policy,  correspondence  between  defend- 
ant and  plaintiff's  attorney  with  respect  to  his  demands  for  the  premium 
receipt  book  which  had  been  delivered  to  the  company  with  the  proofs  of 
loss,  and  which  plaintiff  claimed  had  been  altered  while  in  the  company's 
hands,  is  admissible  to  show  that  the  book  had  been  In  possession  of 
defendant  for  a  certain  time  before  it  was  returned;  that  plaintiff's  at- 
torney claimed  that  it  contained  certain  entries;  and  that,  when  it  was  • 
returned,  he  called  attention  to  the  fact  that  there  appeared  to  be  an 
erasure  of  such  entries. 

Appeal  from  trial  term. 

Action  by  Kate  O'Brien  against  the  Prudential  Insurance  Com- 
pany of  America  on  two  life  insurance  policies.  From  a  judgment 
entered  on  the  verdict  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOR,  JJ. 

Wm.  O.  Campbell,  for  appellant 

Blackwell  Bros.,  for  respondent 

DALY,  C.  J.  The  question  upon  the  appeal  is  one  of  fact,  as  to 
which  the  jury  has  found  in  favor  of  the  plaintiff,  upon  sufficient 
evidence.  It  is  undisputed  that  the  premiums  were  in  arrears  for 
10  weeks  on  November  23,  1893,  when  Zahner,  the  assistant  super- 
intendent of  the  company,  called  on  Mrs.  O'Brien.  He  was  not  the 
regular  collecting  agent,  but  called  because  the  premiums  were 
long  in  arrears.    The  company  had  issued  six  or  more  policies  on 
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the  lives  of  plaintiffs  family, — these  two  on  her  husband's  life,  one 
on  her  father's,  and  others  upon  other  members  of  the  family.  Mr. 
Zahner  asked  what  she  could  do  that  week, — if  she  could  settle  her 
father's  that  week,  or,  in  consequence  of  his  age,  it  would  be  lapsed. 
She  told  him  to  come  the  following  day,  and  then  she  settled  eight 
weeks  of  arrears  on  her  father's  policy,  and  asked  him  how  much 
longer  she  could  run  on  the  other  policies,  to  which  he  answered 
two  or  three  weeks.  Within  two  weeks,  one  of  the  collecting 
agents,  named  Pfennig,  called,  and  received  five  dollars,  and  re- 
ceipted for  ten  weeks'  premiums  for  her  husband's  policy.  This 
was  the  day  before  her  husband  died,  and  she  had  no  knowledge 
at  the  time  of  the  payment  that  he  was  in  danger  of  death.  Such 
was  the  plaintiff's  testimony,  and  although  Zahner  denied  that  he 
agreed  to  extend  her  time  on  the  policies  in  suit,  and  testified  that 
he  notified  her  that  they  would  be  lapsed,  be  admitted  receiving  a 
part  of  the  arrears  on  her  father's  policy,  and  that  he  "let  it  go" 
without  canceling,  because  she  paid  within  a  few  weeks;  and  he 
admitted  that  he  had  authority  to  do  that  for  the  company.  There 
was  a  dispute  as  to  whether  the  five  dollars  paid  to  Pfennig  on 
the  6th  of  December  was  tendered  back  to  her  shortly  after  the 
death  of  her  husband,  or  not  until  March  8, 1894. 

There  was  a  fair  question  for  the  jury  upon  the  evidence  as  to 
whether  Zahner  had  not'  extended  the  time  of  payment  of  the  pre- 
miums of  these  policies  for  a  period  which  had  not  expired  when 
the  insured  died,  and  as  to  whether  he  was  not  duly  authorized  to 
do  so.  He  swore  that  he  had  authority  to  extend  the  time  upon  • 
her  father's  policy,  and  the  verdict  should  not  be  disturbed  upon 
that  question.  The  question  of  fact  was  also  submitted  on  the 
defense  that  the  policies  "were  both  duly  lapsed"  for  the  nonpay- 
ment of  premiums.  Each  policy  provides  that  it  shall  be  void  if 
the  premiums  are  not  paid  according  to  its  terms,  and  provides 
that  if,  for  any  reason,  the  premium  is  not  collected  by  the  agent 
when  due,  it  shall  be  the  duty  of  the  policy  holder,  before  the  said 
premium  shall  be  in  arrears  four  weeks,  to  bring  or  send  said  pre- 
mium to  the  home  office,  or  to  the  company's  agent;  and,  in  event 
of  a  failure  to  perform  tbis  duty,  the  company  may  cancel  this  pol- 
icy without  notice  to  any  person  or  persons  interested  therein. 
This  requires  some  affirmative  act  on  the  part  of  the  company  to 
effect  a  cancellation  of  a  policy.  Brady  v.  Insurance  Co.,  9  Misc. 
Rep.  6,  29  N.  Y.  Supp.  44. 

It  is  claimed  by  defendant:  That  cancellation  was  effected  in 
this  case  on  November  27,  1893,  which  was  before  the  death  of  the 
insured.  That  it  was  effected  in  the  usual  course  of  business  in 
the  following  manner:  A  lapsed  policy  schedule  was  made  out 
on  November  23,  1893,  at  the  company's  office,  signed  by  Pfennig 
as  agent,  and  Zahner  as  assistant  superintendent,  giving  a  list  of 
six  policies,  and  the  "actual  date  of  last  payment  shown  in  policy 
holder's  receipt  book"  as  October  23,  1893.  That  this  schedule 
was  sent  to  the  home  office  of  the  company,  where  it  was  received 
on  November  24,  1893,  and  a  "Lapse  Register,"  reciting  the  same 
facta  as  to  last  date  of  payment  of  premium,  returned  to  the  agent. 
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Documents  bearing  all  the  formal  evidence  of  regularity  were  pro- 
duced by  defendant  to  show  that  this  was  done;  and  yet  the  un- 
contradicted evidence  of  the  defendant's  collecting  agent  Pfennig 
shows  that  the  entry  of  payment  of  premium  due  October  23,  1893, 
was  not  written  on  the  policy  holder's  receipt  book  until  Decem- 
ber 6,  1893, — the  date  that  he  received  the  five  dollars  from  Mrs. 
O'Brien,  and  receipted  in  her  book  for  it.  When  the  policy  holder's 
book  was  returned  by  the  company  (to  whom  it  was  delivered  im- 
mediately after  the  death  of  the  assured),  the  last  entry  of  payment 
of  premiums  appearing  in  it  was  for  the  premium  due  October  23, 
1893.  Plaintiff  testified  that  there  were  three  subsequent  entries  of 
payments  which  Pfennig  made  on  it  when  he  received  the  five  dol- 
lars on  December  6th,  and  that  they  were  rubbed  out.  Pfennig's 
entries  at  that  time  commenced  October  13th,  which  paid  the  pre- 
mium due  September  11th,  and  the  last  entry  must  have  been  of 
December  6th,  paying  the  premium  due  November  13th.  An  era- 
sure of  the  three  last  entries  would  leave  the  last  payment  as  of 
October  23,  1893,— four  weeks  prior  to  the  date  of  the  "Lapsed 
Schedule"  of  November  23d, — and  thus  bring  the  cancellation  ap- 
parently within  the  terms  of  the  four-weeks  clause  quoted  above, 
though  not  so  in  fact,  for  the  next  payment  would  not  be  due  until 
October  36th,  and  the  four  weeks  would  not  be  up  on  November 
23d.  In  view  of  the  evidence,  amounting  to  demonstration,  that 
the  defendant's  documents  were  false,  no  court  would  disturb  the 
finding  of  the  jury  against  the  claim  that  alleged  cancellation  of 
the  policy  was  effected  before  the  death  of  the  assured. 

The  defendant  excepted  to  the  admission  of  the  correspondence 
between  the  company  and  the  plaintiff's  attorney  with  respect  to 
iris  demands  for  the  plaintiff's  premium  receipt  book,  which  had 
been  delivered  to  the  company  with  the  proof  of  death  of  the  in- 
m  sured,  and  which  plaintiff  claimed  had  been  altered  by  the  erasure 
of  the  last  three  entries  made  by  Pfennig.  If  the  letters  of  plain 
tiffs  attorney  were  offered  as  proof  of  the  facts  recited  therein, 
they  would  have  been  inadmissible  so  far  as  defendant's  reply  did 
not  admit  such  facts  and  they  were  unsupported  by  the  evidence 
in  the  case.  Waring  v.  Telegraph  Co.,  4  Daly,  233.  But  the  cor- 
respondence was  material  to  show  that  the  book  had  been  in  the 
possession  of  defendant  a  certain  length  of  time ;  that,  before  it  was 
returned,  the  plaintiff's  attorney  claimed  that  it  contained  certain  i 
entries;  and  that,  when  it  was  returned,  he  called  attention  to  the 
fact  that  there  appeared  to  be  an  erasure  of  such  entries.  This  evi- 
dence was  material  and  competent  to  prove  the  time  when  the  at- 
tention of  both  parties  was  directed  to  the  condition  of  the  book,  and 
when  it  was  restored  to  the  plaintiff's  possession.  As  to  the  state- 
ment of  fact  in  the  letters  that  there  were  apparent  erasures,  the 
book  itself  was  produced,  and  the  jury  had  the  best  evidence  upon 
that  point;  and  the  letters  tended  to  show  that  the  erasures  were  not 
made  after  plaintiff  regained  possession  of  it,  and  nothing  was 
stated  in  the  letters  that  was  not  proved  by  competent  evidence. 
The  material  fact  stated,  that  the  book  originally  contained  entries 
of  receipts  by  Pfennig  which  had  been  erased,  was  hardly  a  matter 
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of  dispute  upon  the  evidence;  Pfennig  testifying,  "I  guess  I  cred- 
ited the  whole  five  dollars  on  that  book,"  which  would  have  re- 
quired 10  entries  of  50  cents  each,  whereas  the  book  showed  but  7; 
and  while  he  said,  "There  are  none  that  are  gone,"  he  reiterated 
that  he  gave  plaintiff  receipts  fop  five  dollars  on  the  same  book  on 
the  same  day.  It  clearly  appears,  therefore,  that  the  defendant 
could  not  have  been  injuriously  affected  by  the  admission  of  the 
letters. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


(12  Misc.  Rep.  5.) 

SMITH  v.  INGERSOLLr-SERGEANT  ROCK  DRILL  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1896.) 

1.  Damages — Nominal  Award— When  Erroneous. 

An  award  of  nominal  damages  for  a  substantial  injury  is  error. 

2.  Injunction — Against  Nominal  Injury. 

A  nominal  Injury  constitutes  no  title  to  injunctive  relief. 
(Syllabus  by  the  Court.) 

Appeal  from  equity  term. 

Action  by  James  B.  Smith  against  the  In gersoll- Sergeant  Rock 
Drill  Company.  A  judgment  was  rendered  granting  an  injunction 
to  plaintiff  of  six  cents  damages,  and  costs.  Plaintiff  appeals  from 
all  the  judgment  except  so  much  thereof  as  awarded  costs,  and 
defendant  appeals  from  the  whole  judgment  Reversed. 

Argued  before  DALY,  C.  J.,  and  PRYOR  and  GIEGERICH,  JJ. 

Jacob  F.  Miller,  for  plaintiff. 
William  L.  Turner,  for  defendant 

PRYOR,  J.  On  an  appeal  by  both  parties,  each  solicits  a  new  • 
trial;  and,  on  the  record  before  us,  we  have  no  alternative  but  to 
accommodate  the  decision  to  their  desire.  The  action  is  to  re- 
strain a  nuisance,  and  for  damages.  The  learned  trial  judge  finds 
as  a  fact  that  the  nuisance  "has  materially  lessened  the  beneficial 
use  and  enjoyment  of  plaintitf's  premises,  and  that  it  will  con- 
tinue to  lessen  the  beneficial  use  and  enjoyment  of  plaintiff's  prem- 
ises"; and,  accordingly,  he  concludes  that,  as  a  deduction  of  law, 
the  plaintiff  is  entitled  to  injunctive  relief,  but  he  estimates  that 
six  cents  is  an  adequate  award  of  damages.  Here  must  be  fal- 
lacy either  in  the  premise  or  conclusion.  A  party  is  entitled  to 
indemnity  commensurate  with  his  injury,  and  nominal  damages 
is  the  recompense  only  of  nominal  loss.  If  the  sum  awarded  to 
plaintiff  be  sufficient,  he  sustained  no  substantial  injury;  if  he 
sustained  substantial  injury,  the  amount  is  insufficient.  The  dilem- 
ma involves  error  fatal  to  the  judgment.  If  the  plaintiff  suffered 
substantial  loss,  the  compensation  afforded  him  is  inadequate. 
If  his  injury  be  unsubstantial,  he  has  no  right  to  an  injunction. 
"The  injunction  is  so  dependent  upon  the  damages  that  the  gen- 
eral term  could  not  with  propriety  reverse  che  judgment  as  to 
damages,  and  permit  it  to  stand  as  an  injunction."   Gray  v.  Rail- 
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road  Co.,  128  N.  Y.  499,  509,  28  N.  E.  498;  Genet  v.  Canal  Co., 
122  N.  Y.  505,  529,  25  N.  E.  922;  Purdy  v.  Railroad  Co.  (Com.  PL 
N.  Y.)  13  N.  Y.  Supp.  295,  297. 

The  award  of  nominal  damages  may  not  be  vindicated  on  the 
ground  that  the  evidence  was  only  of  an  uncertain  and  indeter- 
minate amount,  because  the  court  found  six  cents  to  be  the  sum  to 
which  uthe  plaintiff  is  entitled,"  and  because,  as  against  a  wrong- 
doer, the  injured  party  is  not  bound  to  proof  of  his  exact  loss. 
Wakeman  v.  Manufacturing  Co.,  101  N..Y.  205,  216,  4  N.  E.  264; 
Trust  Co.  v.  O'Brien,  143  N.  Y.  284,  289,  38  N.  E.  266;  Drucker  v. 
Railroad  Co.,  106  &  Y.  157,  12  N.  E.  568;  Brush  v.  Railroad  Co. 
(Com.  PI.  N.  Y.)  13  N.  Y.  Supp.  908. 

Judgment  reversed,  and  new  trial  ordered,  without  costs  to 
either  party.   All  concur. 

(12  Misc.  Rep.  47.) 

SHERIDAN  v.  MAYOR,  ETC.,  OF  CITY  OP  NEW  YORK. 

(Common  Fleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

1.  Nbw  Trial— Exceptions  Heard  at  General  Term. 

A  motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  at  general 
term  In  the  first  instance  does  not  raise  the  question  whether  the  verdict 
was  in  accord  with  the  preponderance  of  evidence,  or  whether  the  dam- 
ages awarded  were  excessive. 

Municipal  Corporations— Defective  Sidewalk— Question  fob  Jury. 
While  plaintiff  was  walking  at  night  on  a  sidewalk  adjoining  a  park,  he 
stumbled  against  an  obstruction,  and  pitched  forward,  and  fell  into  the 
park,  which  was  about  5  feet  below  the  grade  of  the  sidewalk,  there 
being  no  barrier  to  prevent  persons  from  falling  off  the  sidewalk.  The 
sidewalk  at  the  place  of  the  accident  was  32  feet  wide,  and  the  nearest 
light  an  ordinary  street  lamp,  about  50  feet  distant.  This  condition  hud 
existed  long  enough  to  charge  the  city  with  notice.  Held,  that  the  ques- 
tion of  the  city's  negligence  was  properly  submitted  to  the  jury,  though 
It  was  not  chargeable  with  negligence  as  to  the  obstruction  against  which 
plaintiff  stumbled. 

Action  by  Bernard  Sheridan  against  the  mayor,  etc.,  of  city  of 
New  York  for  personal  injuries.  There  was  a  verdict  in  favor 
of  plaintiff,  and  defendant  moves  for  a  new  trial  on  exceptions 
ordered  to  be  heard  at  general  term  in  the  first  instance.  Denied. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVER  and  BISCHOFF. 
JJ. 

James  P.  Niemann,  for  plaintiff. 

Theodore  Connoly  and  Terence  Farley,  for  defendant 

BISCHOFF,  J.  Whether  the  verdict  for  the  plaintiff  was  in  ac- 
cord with  the  preponderance  of  the  evidence,  or  the  damages 
awarded  were  excessive  or  not,  are  questions  which  do  not  arise  » 
upon  this  motion,  our  authority  being  here  restricted  to  the  review 
of  exceptions  taken  upon  and  not  after  the  trial.  Code  Civ.  Proc 
§§  992,  1000;  Baylies,  New  Trials,  pp.  317,  318,  and  cases  there 
collated;  Dearing  v.  Pearson,  8  Misc.  Rep.  269,  28  N.  Y.  Supp.  715; 
Gundlin  v.  Packet  Co.,  8  Misc.  Rep.  291,  28  N.  Y.  Supp.  572.  We 
omit  special  notice  of  the  exception  taken  to  the  denial  of  the 
defendant's  motion  for  dismissal  of  the  complaint,  made  when 


72 


NEW  YORK  SUPPLEMENT,  VoL  33. 


[Com.  PI. 


the  plaintiff  rested,  since  any  defect  in  the  proof,  then  extant, 
was  curable  by  evidence  thereafter  adduced  by  either  party  (Van 
Houten  v.  Fleischman,  1  Misc.  Bep.  130,  20  N.  Y.  Supp.  643,  and 
cases  there  collated);  and  so  proceed,  at  once,  to  consider  the 
exception  taken  to  a  like  motion  made  when  the  cause  was  ready 
for  submission  to  the  jury.  At  the  time  of  the  last-mentioned 
motion  it  appeared  in  evidence  that  the  plaintiff  sustained  the 
injury  complained  of  from  a  fall  in  the  vicinity  of  the  Central 
Park,  Fifth  avenue,  and  110th  street,  in  the  city  of  New  York; 
that  the  surface  of  the  park,  where  it  is  immediately  adjacent 
to  the  westerly  sidewalk  of  Fifth  avenue,  between  109th  street 
and  110th  street,  was  from  4  to  5  feet  below  the  grade  of  the  ave- 
nue; that  the  sidewalk  at  this  point  was  supported  by  a  retain- 
ing wall,  which  extended  in  height  to  the  level  of  the  former, 
between  which  and  the  park  there  was  no  railing,  guard,  or  other 
obstruction;  that  the  sidewalk  was  32  feet  wide,  and  that  extend- 
ing along  the  center  thereof  there  was  a  bluestone  path  4  feet  in 
width;  that  near  its  curb  the  sidewalk  was  provided  with  orna- 
mental shade  trees,  and  that  also  near  the  curb,  and  about  50 
feet  from  the  place  where  the  plaintiff  fell,  there  was  an  ordinary 
street  lamp.  It  also  appeared,  and  remained  unchallenged,  that 
the  condition  of  the  locality  mentioned  had  been  as  above  de- 
scribed for  a  long  time.  In  fact,  it  was  conceded  that  its  condi- 
tion was  never  otherwise  since  the  adoption  of  the  locality  for 
park  and  street  uses,  and  that  this  condition  was  known  to  the 
plaintiff  at  the  time  of  the  accident  was  apparent  from  the  fact 
that  he  had  traveled  over  this  part  of  the  city  repeatedly  before. 
It  furthermore  appeared  in  evidence  that  on  April  2, 1892,  between 
7  and  8  o'clock  in  the  evening,  the  plaintiff,  a  journeyman  plumber, 
was  proceeding  homeward  from  his  work,  on  and  along  the  west- 
erly sidewalk  of  Fifth  avenue,  towards  109th  street;  that  the  light 
from  the  street  lamp  was  obstructed  by  the  trees  near  by,  in  con- 
sequence of  which  the  immediate  place  of  the  accident  was  left  in 
comparative  darkness,  and  the  plaintiffs  vision  was  obstructed; 
that,  approaching  the  scene  of  his  mishap  off  the  bluestone  path 
to  the  park  side,  the  plaintiff  stumbled  against  some  obstruction 
which  projected  from  the  earth,  was  pitched  forward  towards 
the  park  the  distance  of  several  steps  in  his  efforts  to  save  him- 
self from  a  fall,  and  was  precipitated  headlong  over  the  retaining 
wall  into  the  park,  thus  sustaining  the  severe  injury  of  which  he 
complained.  Upon  this  state  of  the  facts  we  are  of  the  opinion 
that  the  question  of  the  defendant's  negligence  was  properly  sub- 
mitted to  the  jury.  It  was  the  defendant's  duty  to  keep  its 
streets  and  avenues  in  a  condition  which  rendered  them  reason- 
ably safe  for  the  use  of  travelers  thereon,  and  from  the  per- 
formance of  that  duty  the  defendant  was  not  relieved  because 
others,  specially  charged  with  the  construction  of  the  park,  had 
left  the  adjacent  streets  and  avenues  in  a  condition  which  was 
menacing  to  the  life  and  limb  of  travelers.  Actual  notice  to  the 
defendant  of  the  condition  of  the  locality  was  not  required  to  be 
shown.    The  condition  had,  concededly,  existed  for  a  long  time, 
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and  arose  from  the  original  construction  of  the  park  and  avenue 
in  the  locality.  Knowledge  on  the  part  of  the  defendant  of  the 
condition  was  therefore  fairly  inferable  from  the  facts.  The  plain- 
tiffs injury  was  a  direct  and  probable  result  of  the  defendant's  neg- 
ligence. True,  "that  which  never  happened  before,  and  which  in 
its  character  is  such  as  not  to  naturally  occur  to  prudent  men,  to 
guard  against  its  happening  at  all,  cannot,  when  in  the  course  of 
years  it  does  happen,  furnish  good  ground  for  a  charge  of  negli- 
gence in  not  foreseeing  its  possible  happening,  and  guarding  against 
that  remote  contingencv."  Hubbell  v.  City  of  Yonkers,  104  N.  Y. 
434,  10  N.  E.  858.  See,  also,  Glasier  v.  Town  of  Hebron,  131  N.  Y. 
447.  30  N.  E.  239.  But.  surely,  the  risk  of  injury  to  a  traveler,  at 
nighttime,  from  a  fall  into  an  unguarded  pit  or  excavation,  or  down 
an  unguarded  declivity,  adjacent  to  an  ill-lighted  and  much-fre- 
quented street  of  a  populous  city,  is  patent  to  every  one;  and  where, 
therefore,  the  risk  of  injury  to  others,  from  the  omission  of  ordinary 
precaution,  is  apparent,  the  fact  that  the  precise  manner  in  which 
an  injury  results  was  not  within  the  bounds  of  reasonable  appre- 
hension does  not  operate  to  relieve  the  person  omitting  the  pre- 
caution from  the  imputation  of  negligence.  The  law,  as  we  under- 
stand it  to  be,  is  that  if,  in  view  of  all  the  circumstances,  the  act 
complained  of  was  such  that  "it  might  not  improbably  cause  dam- 
age of  some  kind,  the  doer  of  the  act  cannot  shelter  himself  under 
the  defense  that  the  actual  consequence  was  one  which  rarely 
follows  from  that  particular  act."  See  note,  p.  810,  to  Gilson  v. 
Canal  Co.,  36  Am.  St.  Rep.  802,  26  Atl.  70,  and  cases  there  collated. 
Indeed,  in  very  few  cases,  if  ever,  would  responsibility  for  the 
omission  of  ordinary  precaution  against  the  risk  of  injury  to  others 
attach,  if  such  responsibility  were  to  depend,  in  each  instance  of 
resulting  injury,  upon  the  presence  of  the  reasonable  ability  of  the 
person  guilty  of  the  omission  to  apprehend  the  particular  occur- 
rence which  led  to  the  injury  from  a  menacing  danger.  "Where 
there  is  danger,  peril,  risk  of  a  particular  injury,  which  actually 
occurs,  we  must  surely  say  that  it  is  the  usual,  ordinary,  natural, 
and  probable  result  of  the  act  exposing  the  person  or  thing  injured 
to  the  danger  and  peril."   West  v.  Ward  (Iowa)  42  N.  W.  309. 

Conceding  the  obstruction  in  the  sidewalk  against  which  the 
plaintiff  stumbled  to  have  been  a  cause  which  led  to  his  injury,  and 
for  the  presence  of  which  the  defendant  should  not  be  held  to 
answer,  it  remains  that  the  defendant's  neglect  to  provide  a  means 
of  avoiding  injury  to  travelers  from  a  fall  down  the  declivity  adja- 
cent to  the  sidewalk  was  efficient  in  producing  the  result  of  his 
fall  to  the  plaintiff;  and  "when  two  causes  combine  to  produce  an 
injury  to  a  traveler  upon  a  highway,  both  of  which  are  in  their 
nature  proximate, — the  one  being  a  culpable  defect  in  the  high- 
way, and  the  other  some  occurrence  for  which  neither  party  is 
responsible, — the  municipality  is  liable,  provided  the  injury  would 
not  have  been  sustained  but  for  such  defect"  Ring  v.  City  of 
Cohoes,  77  N.  Y.  83,  88.  The  plaintiff's  injury  was  directly  sus- 
tained from  his  fall  into  the  park.  It  cannot  be  said,  as  a  matter 
of  law,  that  he  would  have  sustained  any  injury  whatever  from  his 
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collision  with  the  obstruction  in  the  sidewalk  alone.  The  ques- 
tion, therefore,  which  of  the  two  causes  present  was  proximate  and 
efficient  cause  of  the  injury  sustained,  was,  under  the  circumstan- 
ces, one  of  fact,  the  solution  of  which  was  for  the  jury.  Van 
Houten  v.  Fleischman,  1  Misc.  Rep.  130, 135,  20  N.  Y.  Supp.  643,  and 
cases  there  collated;  affirmed  142  N.  Y.  624,  37  N..E.  565. 

An  exception  was  taken  to  the  refusal  of  the  court  to  charge 
the  jury,  as  requested  by  the  defendant's  counsel,  that,  in  deviating 
from  the  bluestone  path,  the  plaintiff  was  guilty  of  contributory 
negligence,  which  precluded  his  recovery  in  this  action.  The  re- 
quest was  obviously  objectionable,  in  that  it  sought  to  eliminate 
from  the  jury's  consideration  that  the  plaintiff  may  not  have  know- 
ingly or  voluntarily  deviated  from  the  path.  It  is  to  be  borne  in 
mind  that  the  evidence  showed  the  locality  to  have  been  obscured 
by  nightfall  at  the  time.  The  exceptions  present  no  error,  for  the 
reasons  stated.  They  are  therefore  severally  overruled,  and  the 
defendant's  motion  for  a  new  trial  is  denied,  with  costs.  The 
plaintiff  has  leave  to  enter  judgment  upon  the  verdict  All  con- 
cur. 


(12  Misc.  Rep.  119.) 

BOYD  v.  BOYD  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

1.  Juet  Trial— Right  to— Waiver. 

A  cause  was  noticed  for  the  October  equity  term,  and  when  it  was 
reached  It  was  marked  "Ready,"  and  passed  from  day  to  day.  and  finally 
set  for  trial  on  October  25th,  when,  on  defendant's  motion,  It  was 
marked  off,  because  of  the  illness  of  nis  attorney.  Hdd,  that  defendant 
thereby  waived  his  right  to  a  Jury  trial,  and  that  such  waiver  was  not 
affected  by  a  notice  served,  after  the  term,  stating  that  he  thereby  with- 
drew his  notice  of  trial. 

&  Same— Discretion  op  Trial  Court. 

Where  defendant  has  waived  his  right  to  jury  trial  by  noticing  the 
cause  for  an  equity  term,  it  Is  discretionary  with  the  court  to  deny  an 
application  for  a  jury  trial. 

Appeal  from  special  term. 

Action  by  David  Boyd  against  Robert  Boyd,  Elise  Boyd,  Joseph 
J.  Carberry,  and  John  B.  Sexton,  sheriff  of  the  city  and  county  of 
New  York.  From  an  order  denying  a  motion  to  strike  the  cause 
from  the  equity  calendar,  and  to  send  it  to  the  trial  term  for  trial 
by  jury,  or  to  show  cause  why  one  or  more  of  the  issues  should 
not  be  framed  for  trial,  or  why  all  the  issues  should  not  be  so 
tried,  or  why  such  of  the  alleged  causes  of  action  as  are  legal  in 
their  nature  should  not  be  tried  by  a  jury,  defendants  Boyd  and 
Carberry  appeal.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVEB  and  GIEGEB- 
ICH,  JJ. 

Johnston  &  Johnston  (Edward  W.  S.  Johnston,  of  counsel),  for  ap- 
pellants. 
Henry  Daily,  Jr.,  for  respondent. 
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DALY,  C.  J.  The  action  was  brought  to  recover  possession  of 
premises  on  Elm  and  Pearl  streets,  in  this  city,  formerly  owned 
by  Robert  Boyd,  and  sold  nnder  execution  against  him  to  one  Brit- 
ton,  and  thereafter  redeemed  by  Samuel  Boyd,  another  judgment 
creditor,  to  whom  the  sheriff  issued  a  certificate,  and  who  became 
entitled  to  a  deed,  but  died  before  receiving  it,  leaving  the  plain- 
tiff his  only  heir  at  law,  to  whom  letters  of  administration  upon, 
his  estate  were  issued.  After  the  death  of  Samuel  Boyd,  the 
sheriff,  upon  production  to  him  by  the  other  defendants  of  an  al- 
leged forged  assignment  of  said  certificate,  executed  a  deed  of  the 
premises  to  the  defendant  Carberry,  who  conveyed  them  to  the  de- 
fendant Robert  Boyd,  the  husband  of  Elise  Boyd,  who  is  now  in 
possession,  claiming  to  own  the  premises  in  fee  under  the  alleged 
fraudulent  conveyances.  As  incidental  to  the  recovery  of  the  prem- 
ises the  plaintiff  asks  that  the  alleged  forged  assignment  of  the 
sheriff's  certificate,  and  the  deed  delivered  in  pursuance  thereof, 
and  the  conveyances  by  which  Robert  Boyd  holds  the  premises  be 
adjudged  fraudulent  and  void;  that  the  sheriff  make  a  conveyance 
to  the  plaintiff,  as  administrator  of  Samuel  Boyd,  deceased,  in  trust 
for  himself,  as  his  heir  at  law,  and  that  the  other  defendants  re- 
lease and  convey  to  him  any  and  all  claim,  right,  title,  and  interest 
to  the  premises  and  the  said  certificate.  This  is,  in  substance,  an 
action  to  recover  the  possession  of  real  property,  and  is  therefore 
an  action  of  ejectment  as  defined  by  the  Code.  "The  words 
'an  action  of  ejectment'  [refers]  to  an  action  to  recover  the  im- 
mediate possession  of  real  property."  Section  3343,  subd.  20. 
And  the  first  question  is  whether  the  action  may  be  maintained 
in  this  form  by  one  who  has  an  equitable  title  only.  Ordi- 
narily, the  action  is  by  one  who  has  the  legal  title  as  well  as  the 
immediate  right  of  possession ;  but  this  is  so  as  against  a  stranger 
in  possession,  who  is  no  party  to  the  transaction  which  forms  the 
basis  of  the  plaintiff's  equity.  In  such  a  case  the  plaintiff  would 
first  be  compelled,  in  an  action  in  equity  against  the  proper  parties, 
to  establish  his  right  to  procure  his  deed,  and  then,  having  the 
legal  title,  to  maintain  his  action  of  ejectment;  but,  where  all  the 
parties  are  before  the  court,  the  equitable  as  well  as  the  legal 
relief  can  be  awarded  in  the  same  action.  Peck  v.  Newton,  46 
Barb.  173.  In  an  action  of  ejectment,  under  the  Code,  the  plain- 
tiff may  attack  for  fraud  the  deed  under  which  the  plaintiff  claims 
title.  Phillips  v.  Gorham,  17  N.  Y.  270.  In  that  case  the  plaintiff 
was  the  heir  at  law  of  the  grantor,  and  vacating  the  deed  would 
vest  him  with  the  legal  title.  In  this  case  the  plaintiff,  if  he 
establishes  the  forgery  of  the  assignment  of  the  sheriff's  certificate, 
and  avoids  the  deeds  made  on  the  faith  of  it,  must  nevertheless 
procure  a  deed  from  the  sheriff  to  himself  before  he  is  vested  with 
the  legal  title.  But,  inasmuch  as  a  necessary  part  of  the  relief 
to  which  he  would  be  entitled  against  the  defendants  would  be  a 
judgment  excluding  them  from  any  interest  in  the  premises  under 
such  deeds,  and  their  whole  title  thereunder  would  therefore  be 
determined  in  this  action,  it  would  be  a  useless  formality  to  require 
him  to  prosecute  another  action  against  any  of  them  to  recover 
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possession.  The  plaintiff's  legal  title  against  all  the  parties  will  be 
established  in  this  action,  and  his  right  to  possession  ensues  there- 
from. 

As  the  action  is,  therefore,  in  substance,  to  recover  the  possession 
of  real  property,  and  is  an  action  of  ejectment,  the  defendants 
would  be  entitled  to  a  jury  trial  under  the  Code,  which  provides 
that  an  action  of  ejectment  must  be  tried  by  a  jury.  Section  968. 
Parties  defending  in  ejectment  were  always  entitled  to  a  jury  trial 
as  a  matter  of  right,  and  it  matters  not  how  their  title  is  attacked, 
whether  upon  equitable  or  legal  grounds.  Though  not  in  form  an 
action  of  ejectment,  yet,  if  it  is  so  in  substance,  the  defendants 
are  entitled  to  a  trial  by  jury.  Prayer  for  equitable  relief  does  not 
affect  the  right  New  York  Life  Ins.  &  Trust  Co.  v.  Mayor,  etc,  of 
City  of  New  York,  6  N.  Y.  St.  Rep.  656.  The  verdict  of  the  jury  for 
the  plaintiff  finds  all  the  facts  essential  to  the  right  of  possession, 
as  well  as  the  right  to  the  equitable  relief  demanded,  and  he  can 
apply  for  the  proper  judgment  upon  the  verdict  It  is  suggested 
that  no  judgment  awarding  possession  to  the  defendants  can  be 
granted  in  this  action,  although  prayed  for,  because  it  is  not  tech- 
nically an  action  of  ejectment,  and  therefore  defendants  are  not 
deprived  of  any  substantial  right  by  being  denied  a  jury  trial  of 
the  issues  therein;  and  that  they  will  have  their  trial  by  jury 
when  the  plaintiff,  having  secured  his  deed  from  the  sheriff  upon 
the  judgment  in  this  action,  shall  afterwards  institute  his  action 
of  ejectment.  But  of  what  avail  will  a  jury  trial  be  in  such  a 
case?  The  defendants  will  be  concluded  by  the  judgment  in  this 
action  upon  the  whole  dispute,  and  the  action  of  ejectment,  as 
before  observed,  will  be  a  mere  formality.  If,  before  they  are  de- 
prived of  possession,  defendants'  right  must  be  determined  by  a 
jury,  as  the  law  seems  to  intend,  they  must  have  their  jury  in  this 
action  or  never.  No  case  cited  by  respondents  establishes  that  an 
action  which  is  in  substance  to  recover  possession  of  real  property 
can  be  so  framed  as  to  give  a  court  of  equity  exclusive  jurisdiction, 
and  deprive  a  defendant  of  his  right  to  a  jury  trial.  Actions  by 
judgment  creditors  to  set  aside  fraudulent  transfers  of  the  debtor's 
property  are  not  in  point,  as  between  a  grantor  and  grantee  the 
title  of  the  latter  is  not  affected  in  such  actions,  which  are  only 
brought  to  enable  the  creditor  to  collect  his  judgment  out  of  the 
property.  Nor  is  equitable  jurisdiction,  in  actions  in  form  or  in 
substance  for  specific  performance,  or  to  set  aside  conveyances  as 
between  grantor  and  grantee,  to  be  urged  against  this  view.  They 
were  always  of  equitable  cognizance.  The  right  to  recover  here 
is  based  upon  superior  title,  and  whether  it  is  to  be  established 
upon  equitable  grounds  or  not  cannot  affect  defendants'  right  to  a 
trial  jury.  But  the  defendants  may  waive  a  jury  trial,  though 
entitled  to  it  as  a  matter  of  right.  Code,  §  1009.  He  may  waive 
it  in  other  ways  than  those  specified  in  that  section.  "The  provi- 
sion is  not  exclusive,  and  the  same  effect  may  be  given  to  any 
evidence,  either  of  conduct  or  acquiescence  by  the  party,  which  in 
other  cases  would  require  a  conclusion  that  a  right  designed  for  his 
benefit  had  been  waived."    Mackellar  v.  Rogers,  109  N.  Y.  468, 
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17  N.  E.  350.  In  the  case  cited  the  waiver  was  evidenced  by  both 
parties  noticing  the  issnes  for  trial  at  a  special  term,  and  it  was 
held  that  the  act  of  the  defendant  in  so  noticing  the  issues  at  a 
court  of  which  a  jury  forms  no  part  was  inconsistent  with  any 
intent  to  take  advantage  of  the  right  to  a  jury  trial,  and  that  by 
his  notice  the  defendant  must  be  held  to  have  consented  to  a  trial 
before  the  court,  and  without  a  jury.  In  this  case  both  parties 
noticed  the  cause  for  the  October  equity  term,  1894,  and  when  it 
was  reached  it  was  marked  "Ready,"  and  passed  from  day  to  day, 
being  finally  set  down  for  trial  on  October  25th,  when  it  was 
marked  off  on  defendants'  motion  for  the  illness  of  their  attorney. 
An  application  for  a  jury  trial,  or  the  framing  of  issues  for  a  jury, 
was  made  at  the  same  term  before  the  judge  presiding  in  equity, 
and  was  denied.  The  order  denying  such  motion  was  entered  by 
consent.  In  November  defendants  served  a  notice  stating  that  their 
notice  of  trial  for  October  equity  term  was  withdrawn.  But  this 
attempted  withdrawal  was  ineffectual,  having  been  given  after  the 
commencement  of  the  term,  and  after  the  parties  had  appeared  in 
court,  and  the  cause  had  been  marked  "Ready."  The  defendant 
plainly  waived  his  right  to  a  jury  trial  by  noticing  the  cause  for 
the  equity  term,  and  it  was  discretionary,  therefore,  with  the  court 
to  deny  the  application  for  a  trial  of  all  or  any  of  the  issues  by  a 
jury.  The  cause  will  go  upon  the  equity  calendar,  and  be  tried 
by  the  court  without  a  jury,  unless  the  judge  presiding  shall  deem 
it  proper,  in  his  discretion,  to  impanel  a  jury  for  the  trial  of  the 
issues.  Should  he  determine,  in  his  discretion,  that  such  a  course 
would  be  proper,  the  trial  by  jury  may  be  had  immediately  before 
him,  and  plaintiff  would  not  be  prejudiced  by  delay.  Although 
this  order  must  be  affirmed  on  the  ground  that  a  jury  trial  has  been 
waived,  and  the  order  appealed  from  was  discretionary  with  the 
court,  it  seems  proper  to  express  the  foregoing  views  concerning  the 
scope  of  this  action,  and  the  relief  to  which  the  plaintiff  is  entitled 
in  it,  for  that  question  will  come  before  the  court,  no  matter  how 
the  action  is  tried.  It  would  seem  that  the  fullest  relief  can  be 
awarded  the  plaintiff  under  the  pleadings,  including  all  that  he 
would  obtain  by  the  ordinary  action  of  ejectment,  if  he  succeeds  in 
establishing  his  right  to  the  deed  from  the  sheriff.  Order  appealed 
from  affirmed,  with  costs  and  disbursements  of  appeal.  AH  con- 
cur. 

(12  Misc.  Rep.  131.) 

SOLTAU  v.  GOODYEAR  VULCANITE  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

Cohtract— Abandonment—  Breach  by  Other  Party. 

A  seller  notified  the  buyer  that  the  goods  were  expected,  and  asked  for 
shipping  instructions,  to  which  the  buyer  replied  without  objecting  that 
the  time  named  in  the  contract  for  delivery  had  expired;  but,  when  the 
goods  were  delivered,  he  then  insisted  that  they  had  not  been  delivered 
as  provided  by  the  contract,  and  that  the  seller  should  extend  the  time  of 
payment.  The  seller  refused  to  extend  the  time  of  payment,  or  to  take 
back  the  goods,  unless  the  entire  contract  should  be  canceled.   The  buyer 
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refused  to  cancel  the  contract,  saying  that  he  would  bold  the  seller  to  it 
The  seller  then  refused  to  make  further  deliveries.  Held,  that  the  buyer  com- 
mitted the  first  breach  of  the  contract,  and  the  seller  was  Justified  in  re- 
fusing further  performance. 

Action  by  Olga  J.  C.  Soltau,  aa  administratrix  of  Robert  Soltau, 
deceased,  against  the  Goodyear  Vulcanite  Company.  There  was  a 
verdict  in  favor  of  plaintiff,  and  defendant  moves  for  a  new  trial, 
on  exceptions  ordered  to  be  heard  at  general  term  in  the  first  in- 
stance. Denied. 

Argned  before  BOOKSTAVER,  B1SGHOFF,  and  GIEGER1CH, 
JJ. 

George  M.  Pinney,  for  plaintiff. 
William  H.  Hamilton,  for  defendant 

BISCHOFF,  J.  The  plaintiff's  cause  of  action  was  admitted  by 
the  pleadings,  and  the  issue  upon  the  trial  was  confined  to  the 
defendant's  counterclaim  for  breach  of  a  certain  contract  for  the 
sale  of  goods  to  the  defendant  by  plaintiffs  intestate,  Robert 
Soltau. 

The  contract  was  as  follows: 

"New  York,  May  19th,  1892. 
"Sold  to  the  Goodyear  Vulcanite  Co.,  for  account  of  Mr.  Robert  Soltau,  10 
tons  (about  22,000  lbs.)  G.  S.  Borneo  rubber,  of  the  usual  grade  of  this  mark,  at 
29%  c.  pei'  lb.,  net  cash,  payable  half  on  August  2, 1892,  and  half  on  Sept.  2, 1892; 
rubber  to  be  delivered,  half  during  last  half  of  June,  and  half  during  the  last 
half  of  August  De  Long,  Betts  &  Co.,  Brokers,  &c." 

No  more  than  25  baskets  (5,754  pounds)  of  the  rubber  contracted 
for  were  delivered,  and  23  baskets  were  subsequently  offered  by  the 
vendor,  Soltau,  to  defendant  (in  all  about  10,000  pounds),  and  these 
latter  were  refused. 

The  circumstances  attending  this  delivery  and  offer,  and  the 
attitude  of  the  parties,  appear  from  the  following  correspondence, 
received  in  evidence: 

"June  28th,  1892. 

"Goodyear  Vulcanite  Co.,  353  Broadway,  City— Dear  Sirs:   I  have  advices 
of  25  baskets  G.  S.  Borneo,  a/c  of  your  contract  of  May  19th,  for  10  tons. 
These  goods  are  due  any  day.   Please  send  shipping  instructions.   Shall  I  no- 
tify Mr.  Cor  field  to  be  on  hand  when  weighing?  [Etc.,  as  to  other  matters.] 
"Yours,  truly,  Robert  Soltau, 

"Betts." 

"Morrisvllle,  Pa.,  July  1st,  1892. 
"Robert  Soltau,  Esq.,  15  Cedar  Street,  City— Dear  Sir:    In  reply  to  your 
memod.  of  the  28th  past,  you  surely  know  that  no  shipping  directions  are  re- 
quired, as  all  rubber  goes  to  our  works.   Our  weigher  has  instructions,  and  re- 
quires no  special.    [Further  deals  with  other  matters.] 

"Yours,  truly,  The  Goodyear  Vulcanite  Co., 

"S.  S.  Sonneborn,  Tress." 

"New  York,  July  7th,  1892. 
"Goodyear  Vulcanite  Co.,  City— Dear  Sir:  Inclosed  I  beg  to  Hand  you  bill 
for  25  baskets  rubber,  on  a/c  of  your  contract  with  me.  These  goods  were 
on  the  way  to  your  factory  when  1  received  word  from  Messrs.  De  Long, 
Betts  &  Co.,  yesterday,  that  you  did  not  want  them  shipped,  and  I  could  not 
recall  them  then. 

"Very  truly,  yours,  Robert  Soltau." 
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The  bill  Bent  with  the  above  provided  for  payment  August  2d, 
according  to  the  terms  of  the  contract  In  answer  the  defendant 
sent  the  following: 

"New  York,  July  8th,  1892. 
"Mr.  Robert  Soltau,  City— Dear  Sir:  We  are  In  receipt  of  your  yesterday** 
favor  with  invoice  inclosed  for  25  baskets  of  Borneo,  which,  as  you  are  well 
aware,  was  not  delivered  according  to  «>ntract;  and,  while  our  factory  Is 
closed  for  repairs  the  better  part  of  this  month,  we  must  ask  you  to  mark 
the  bill,  If  you  wish  us  to  keep  it,  Sept.  2d,  Instead  of  August  2d.  On  the 
other  hand,  It  would  be  agreeable  to  us,  If  you  have  other  use  for  the  rubber, 
to  returm  it  to  you. 

"Yours,  truly,  Goodyear  Vulcanite  Co.. 

"S.  S.  Sonneborn,  Treas." 

In  reply,  under  date  of  Jnly  8th,  the  plaintiffs  intestate  wrote: 

"Dear  Sirs:  In  reply  to  yours  of  8th  Inst.,  while  not  entering  too  far  upon 
the  conditions  of  the  contract,  I  wrote  you  on  Jane  28,  and  have  your  reply  that 
the  goods  were  to  be  shipped  as  usual,  and  nothing  was  said  about  contract 
When  I  rec'd  word  from  Messrs.  De  Long,  Betts  &  Co.,  the  goods  were  on  the 
way.  If  you  refuse  to  receive  these  goods,  It  will  cancel  the  whole  contract, 
and  you  may  upon  this  condition  return  the  25  baskets." 

Under  date  of  Jnly  13th,  the  defendant  replied: 

"We  own  your  favor  of  the  8th.  Inst,  and  in  reply  would  state  that  we  de- 
cline to  entertain  your  proposition  of  canceling  the  contract  by  taking  back  the 
twenty-five  baskets  of  Borneo.  We  have  delayed  answering  your  letter,  as 
we  preferred  to  fully  consider  the  matter  and  advise  ourselves  on  the  subject. 
The  contract  we  had  with  you  speaks  for  itself,  and  we  shall  hold  you  respon- 
sible for  its  strict  performance.  We  are,  however,  ready  to  carry  out  our 
preposition  of  the  8th  Inst" 

Of  the  same  date,  from  plaintiff's  intestate,  in  reply: 
"Yours  of  the  13th  at  band.  I  understood  from  your  previous  letters  that 
you  wanted  to  return  the  25  packages  rubber  lately  shipped  you,  and  I  agreed 
to  this,  and  am  waiting  for  them,  and  would  like  to  know  If  you  are  going  to 
return  them  or  not  If  your  factory  Is  now  closed,  you  certainly  knew  this 
when  I  notified  you  that  I  had  25  baskets  for  you.  Your  answer  indicated  to 
ship  them,  wbicbt  I  did.  As  for  changing  the  contract  I  cannot  do  it  Either 
you  take  the  goods  as  per  contract  and  as  they  arrive,  or,  If  you  wish,  return 
the  25  baskets,  and  cancel  the  sale.  •  •  •  I  would  like  to  know  positively 
what  you  are  going  to  do  In  regard  to  the  25  baskets,  as  your  delay  is  causing 
me  a  loss,"  etc. 

From  defendant,  Jnly  14th: 

"We  are  in  receipt  of  your  yesterday's  favor,  and  confirm  for  the  third  and 
last  time  that  we  are  ready  to  return  the  25  baskets  of  rubber,  but  not  with 
the  condition  that  we  cancel  the  contract  which  we  absolutely  decline  to  da 
If  you  wish  to  receive  this  rubber  without  conditions,  we  shall  be  glad  to  re- 
turn it  to  you  as  soon  as  we  hear  from  you." 

To  which  plaintiffs  intestate  replied,  July  15th: 

"Yours  of  14th  Inst  at  hand.  I  will  not  receive  the  25  baskets  anless  upon 
the  condition  that  the  contract  is  canceled,  as  I  would  be  at  a  loss  were  I  to 
take  them  back  now,  and  tender  them  to  some  one  else  I  therefore  return  the 
bill  to  you  for  them." 

The  next  letter  sent  in  the  course  of  this  correspondence  follows: 

"New  York,  July  18th,  1892. 
"Goodyear  Vulcanite  Co.,  City— Dear  Sirs:   I  have  notice  of  shipment  of  23 
baskets  G.  S.  Borneo  rubber,  which  is  due  here  about  the  20th  inst   As  no 
shipping  instructions  are  necessary,  I  shall  ship  this  to  your  factory,  as  usuaL 
"Yours,  truly,  Robert  Soltau, 

"P.  T.  Betts." 
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This  letter  was  returned  to  Mr.  Soltau  by  defendant,  bearing  the 
statement: 
"Will  only  accept  the  above  payable  Sept.  2d. 


Upon  July  21st  the  defendant  wrote: 

"Having  received  no  corrected  bill  from  you,  we  have  returned  to  you  the 
twenty-five  baskets  of  Borneo  rubber.  There  seems  nothing  left  to  us  but 
to  adhere  strictly  to  the  contract" 

As  a  matter  of  fact,  the  rubber  was  never  returned,  and  it  ap- 
peared that  on  the  21st  of  July  the  vendor's  agent,  Berts,  had 
acceded  to  the  proposition  of  defendant,  and  had  made  the  bill 
payable  September  2d,  in  ignorance  of  the  fact  that  Mr.  Soltau  had 
died  on  the  19th.  Upon  learning  of  this  fact,  Betts  wrote  to  defend- 
ant, under  date  of  July  26th,  informing  it  of  the  death  and  the  con- 
sequent nullity  of  his  act  after  the  agency  had  terminated.  It  was 
admitted,  that  the  defendant's  damage  resulting  from  the  non- 
delivery of  the  rubber  called  for  by  the  contract  was  as  claimed. 
Upon  the  trial  a  verdict  was  directed  for  the  plaintiff,  and  the  de- 
fendant's exceptions  presenting  the  point  as  to  the  correctness  of 
the  ruling  disallowing  the  counterclaim,  and  refusing  a  submission 
to  the  jury  of  the  issue  claimed  to  be  raised  by  the  evidence  given 
in  its  support,  are  before  us  for  review  in  the  first  instance. 

The  determination  of  the  court  at  trial  term  proceeded  upon 
the  ground  that  the  defendant,  and  not  Soltau,  was  first  in  fault, 
and  that,  by  refusing  to  perform  the  contract  according  to  its 
terms  as  to  payment,  the  former  committed  a  breach  which  en- 
titled the  latter  to  abandon  further  performance.  It  was  held  by 
the  learned  judge  that  the  defendant  could  not  now  urge  the 
vendor's  default  of  strict  delivery  under  the  contract,  in  that  by 
its  answer  of  July  1st  to  the  vendor's  letter  of  June  28th,  with  no 
mention  of  the  fact  that  the  time  for  delivery  had  expired,  it  had 
waived  such  delivery  during  the  last  half  of  June,  and,  further- 
more, had  accepted  and  used  the  goods  delivered;  that,  therefore, 
it  could  not  avail  itself  of  the  claim  that  there  was  in  that  regard 
a  breach  upon  the  part  of  the  vendor.  An  extension  of  time  for 
the  performance  of  a  contract  operates  as  a  waiver  of  forfeiture 
for  delay  (Gallagher  v.  Nichols,  60  N.  Y.  438) ;  yet  knowledge  of  the 
facts  constituting  the  forfeiture  is  essential  (Robertson  v.  Insur- 
ance Co.,  88  N.  Y.  545;  People  v.  Connor,  46  Barb.  333).  A  party 
to  a  contract  will  be  estopped  from  asserting  the  other  party's 
default  where  he  has  induced  such  party  to  act  upon  the  reason- 
able belief  that  he  will  waive  such  default,  and  the  party  so  acting 
has  been  misled  by  his  reliance  upon  that  belief  (7  Am.  &  Eng. 
Enc  Law,  p.  32,  and  cases  cited) ;  but  the  basis  of  such  an  estoppel 
is  an  action  induced  upon  the  part  of  the  party  seeking  to  avail 
of  it  (People  v.  Bank  of  North  America,  75  N.  Y.  560;  Dezell  v. 
Odell,  3  Hill,  215).  It  would,  perhaps,  seem  that  from  the  evi- 
dence in  this  case  the  jury  might  have  found  facts  sufficient  to  sup- 
port an  inference  that  the  defendant's  agent,  Sonneborn,  when 
writing  on  July  1st  from  Morrisville,  Pa.,  in  answer  to  Soltau's 
letter  of  June  28th,  addressed  to  defendant's  New  York  office,  was 
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acting  under  a  mistaken  assumption  of  fact  that  the  goods  had 
been  delivered  in  New  York  before  the  end  of  Jane.  See  Robert- 
son v.  Insurance  Co.,  supra.  No  agreed  place  of  delivery  was 
specified  in  the  contract,  and  in  such  a  case  it  is  to  be  assumed 
that  the  goods  are  to  be  at  the  buyer's  disposal  at  the  place  where 
they  are  sold,  in  the  absence  of  circumstances  leading  to  an  infer- 
ence of  a  contrary  intent  21  Am.  &  Eng.  Enc.  Law,  p.  526,  and 
cases  cited.  Nor  was  the  vendor  induced  by  this  letter  to  forego 
delivery  within  the  time  required  by  the  contract,  since  it  was  not 
received  until  after  that  period  had  elapsed,  and,  furthermore, 
there  was  no  proof  that  he  had  the  capacity  to  perform  within  the 
time.  Eddy  v.  Davis,  116  N.  Y.  247,  22  N.  E.  362;  Nelson  v.  Plimp- 
ton Co.,  55  N.  Y.484;  Lawrence  v.  Miller,  86  N.  Y.  137. 

But,  assuming  that  there  was  a  question  for  the  jury  upon  the 
issue  of  the  waiver  of  June  delivery,  there  is  another  question  in 
the  case  which,  if  it  be  determined,  as  matter  of  law,  adversely  to 
the  defendant,  necessarily  renders  this  prior  question  of  fact  im- 
material. This  question  relates  to  the  defendant's  acceptance  and 
retention  of  the  goods  delivered  after  the  lapse  of  the  agreed  time 
for  delivery,  and,  we  think,  calls  for  an  answer  which  fully  sup- 
ports the  conclusion  reached  below.  The  defendant,  assuming  a 
default  upon  the  part  of  Soltau,  took  the  position  that  the  goods 
should  be  returned,  and  the  latter  charged  with  a  breach  of  the 
contract,  the  damages  for  which  breach  might  be  lessened  by  bis 
subsequent  deliveries  of  rubber, — a  position  consistent  with  defend- 
ant's legal  rights.  But,  unfortunately  for  its  present  contention, 
this  position  was  not  maintained.  It  offered  to  retain  the  rub- 
ber upon  condition  that  payment  therefor  under  the  contract 
should  be  deferred  to  the  last  period  of  payment  for  goods  to  be 
subsequently  delivered,  and  refused  to  accept  other  goods  of  the 
earlier  delivery  except  upon  the  same  terms.  To  this  Soltau  did 
not  accede,  but  insisted  that  a  return  of  the  goods  would  cancel 
the  contract,  and  claimed  payment  according  to  its  terms  if  the 
rubber  were  retained  by  defendant  Assuming  the  fact  of  his 
previous  default,  his  claim  that  a  return  of  the  goods  would  cancel 
the  contract  was  legally  unsupported,  and  defendant's  right  to 
return  them,  with  no  loss  of  its  existing  remedy  upon  the  contract; 
unaffected.  The  return  might,  in  view  of  Soltau's  position,  have 
merely  put  him  further  in  default,  but  the  fact  remains  that  the 
defendant,  still  insisting  that  no  payment  on  August  2d,  as  called 
for  by  the  contract,  would  be  made,  continued  to  retain  the  goods 
thus  tardily  delivered,  and  at  no  time  returned  them.  By  this  the 
vendor's  default  was  waived.  Bock  v.  Healy,  8  Daly,  156;  Bald* 
win  v.  Farns worth,  10  Me.  414. 

The  objection  to  the  date  of  delivery,  as  reiterated  by  defendant 
in  its  letters,  is  not  to  affect  the  significance  of  its  continued  re- 
tention of  the  goods;  and  its  definite  and  unretracted  assertion 
of  a  determination  to  refuse  payment  on  August  2d  must  be  taken 
as  a  justification  for  the  vendor's  abandonment  of  further  per- 
formance. As  was  said  in  the  case  of  Chapman  v.  Morton,  11 
Mees.  &  W.  534,  by  Lord  Abinger,  C.  B.: 

V.33N.Y.8.D0.1  6 
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"We  most  judge  of  men's  Intentions  by  their  acts,  and  not  by  expressions 
In  letters  which  are  contrary  to  their  acts.  If  the*  defendant  Intended  to  re- 
nounce the  contract,  he  ought  to  have  given  the  plalntifr  distinct  notice  at 
once  that  he  repudiated  the  goods.  •  •  •  instead  of  taking  this  course, 
the  defendant  has  exposed  himself  to  the  imputation  of  playing  fast  and 
loose;  declaring  in  his  letters  that  he  will  not  accept  the  goods,  but  at  the 
same  time  preventing  the  plaintiffs  from  dealing  with  them  as  theirs." 

By  reason  of  the  defendant's  definite  and  concededly  unretracted 
refusal  in  advance  to  perform  the  contract,  Soltau  was  absolved 
from  any  duty  of  further  performance  (Shaw  v.  Insurance  Co.,  69 
N.  Y.  286;  Monroe  v.  Reynolds,  47  Barb.  574);  and,  the  defendant 
being  charged  with  the  first  fault,  his  abandonment  of  the  con- 
tract in  its  entirety  laid  him  open  to  no  liability  for  a  failure  to 
make  delivery  of  the  second  lot  of  rubber,  as  called  for  during  the 
last  half  of  August,  assuming  the  contract  to  have  been  in  its 
nature  divisible  (Pope  v.  Proter,  102  N.  Y.  366,  7  N.  E.  304). 

As  to  the  effect  of  the  letter  sent  by  the  agent,  Betts,  on  July 
21st  (two  days  after  the  death  of  Soltau),  acquiescing  in  the  ex- 
tension of  payment  proposed  by  defendant,  it  can  avail  the  de- 
fendant nothing.  While,  in  the  case  of  a  mere  revocation  of  au- 
thority in  fact,  notice  is  required  to  be  given  by  the  principal  in 
order  that  he  may  not  be  bound  should  the  agent  continue  in  his 
usual  course  of  dealing  in  transactions  wherein  he  had  theretofore 
been  recognized  as  such  by  all  parties  (Barkley  v.  Railroad  Co., 
71  N.  Y.  205;  McNeilly  v.  Insurance  Co.,  66  N.  Y.  23;  Claflin 
v.  Lenheim,  Id.  301),  yet,  in  the  case  of  the  termination  of  an 
agency,  when  not  coupled  with  an  interest,  by  the  death  of  the 
principal,  the  question  is  determined  upon  different  principles. 
The  rule  at  common  law  which  determines  the  authority  of  an 
agent  by  the  death  of  his  principal  is  well  settled,  and  no  notice 
is  necessary  to  relieve  the  estate  of  the  principal  of  responsibility, 
even  on  contracts  into  which  the  agent  had  entered  with  third 
persons  who  were  ignorant  of  his  death.  Those  who  deal  with  an 
agent  are  held  to  assume  the  risk  that  his  authority  may  be  ter- 
minated by  death  without  notice  to  them.  Weber  v.  Bridgman,  113 
N.  Y.  605,  21  N.  E.  985. 

The  conclusion  is  that  plaintiffs  intestate  was  not  chargeable 
with  a  breach  of  the  contract,  upon  the  evidence  adduced,  and 
the  direction  of  a  verdict  in  favor  of  the  plaintiff  upon  her  ad- 
mitted cause  of  action  was  proper. 

Exceptions  overruled,  and  iudgment  for  plaintiff  as  directed 
below.   All  concur. 


(12  Misc.  Rep.  71.) 

SKINNER  ENGINE  CO.  v.  OLD  STATE N  ISLAND  DYEING  ESTABLISH- 
MENT. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   April  1,  1886.) 

Negotiable  Instruments— Bona  Fide  Holders. 

One  who  accepts  from  his  debtor  the  note  of  a  third  person  In  payment 
of  the  debt  is  not  a  holder  of  such  note  for  value,  unless  he  accepts  it  in 
extinguishment  of  the  debt 
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Appeal  from  city  court,  general  term. 

Action  by  the  Skinner  Engine  Company  against  the  Old  Staten 
Island  Dyeing  Establishment,  on  a  promissory  note  made  by  de- 
fendant to  the  order  of  William  Barnhurst,  for  f 558.90,  dated 
July  18,  1893,  at  90  days,  indorsed  and  delivered  before  maturity 
by  Barnhurst  to  plaintiff  for  a  valuable  consideration,  as  alleged. 
Defendant  denied  the  delivery,  and  set  up  an  affirmative  defense 
of  failure  of  consideration.  From  a  judgment  of  the  city  court 
(28  N.  Y.  Supp.  598),  affirming  a  judgment  entered  on  a  verdict  di- 
rected by  the  "court  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOB,  JJ. 
George  Zabriskie,  for  appellant 

Ewing,  Whitman  &  Ewing  (Hampton  D.  Ewing,  of  counsel),  for 
respondent. 

DALY,  C.  J.  The  trial  judge  directed  a  verdict  for  the  plain- 
tiff, on  the  ground  that  the  evidence  established  that  it  was  a 
holder  for  value,  before  maturity,  of  the  note  in  suit,  without  no- 
tice of  the  equities  set  up  in  the  answer.  The  defendant  claims 
that  the  evidence  shows  that  the  plaintiff  took  the  note  in  pay- 
ment of  an  antecedent  debt,  but  not  in  discharge  or  extinguish- 
ment thereof,  and  therefore  parted  with  no  value.  The  acceptance 
by  a  creditor  from  his  debtor  of  a  new  security  or  obligation  for 
an  old  debt  is  the  mere  substitution  of  one  executory  agreement 
for  another,  and  there  is  no  extinguishment  of  such  debt  unless 
there  is  an  express  agreement  to  accept  the  new  obligation  or 
security  as  a  satisfaction  of  the  old  (Mayer  v.  Heidelbach,  123  K 
Y.  332-^340,  25  N.  E.  416),  or  unless  there  is  a  surrender  of  the  evi 
dence  of  the  former  indebtedness  (Youngs  v.  Lee,  12  N.  Y.  552: 
Brown  v.  Leavitt,  31  N.  Y.  113).  In  the  present  case  no  security 
or  evidence  of  indebtedness  was  surrendered  by  the  plaintiff  on 
receiving  the  note  in  suit  from  the  payee.  It  is  claimed,  how- 
ever, that  there  was  an  agreement  that  it  should  be  received  in 
extinguishment  of  the  debt,  and  that  this  agreement  was  to  be 
inferred  from  a  previous  course  of  dealing  and  arrangement  be 
tween  the  parties.  The  transfer  of  this  note  was  evidenced  by 
a  correspondence  between  the  payee  and  the  plaintiff;  the  lat- 
ter asking  for  a  settlement  for  three  engines  shipped  to  him  for 
which  he  was  indebted  in  the  sum  of  f 853,  and  stating  that,  if  the 
parties  did  not  desire  to  pay  all  cash,  plaintiff  would  be  willing 
to  take  half  cash,  and  their  note  at  60  days  for  the  balance.  In 
reply,  the  payee  stated  that  he  would  send  a  piece  of  short  cus- 
tomer's paper  on  account;  and  two  days  later  transmitted  the 
note  in  suit  in  a  letter,  suggesting  that  it  be  handed  to  the  bank 
for  collection  at  once,  to  which  defendant  answered  that  it  was 
immediately  placed  in  the  bank,  and  would  go  to  its  proper  des- 
tination the  next  morning.  The  correspondence  contained  no 
statement  from  which  an  agreement  to  take  the  note  in  extinguish- 
ment of  the  prior  debt  should  be  inferred.   The  receipt  of  a  note  in 
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payment  of  a  precedent  debt  does  not  alone  operate  as  a  discharge 
of  the  debt  pro  tan  to.    Fisher  v.  Sharpe,  5  Daly,  214. 

The  plaintiffs  books  showed  an  entry  of  a  credit  made  to  the 
payee  of  this  note.  It  was  testified  by  the  treasurer  of  the  plain- 
tiff company  that  the  company  had  prior  transactions  with  the 
payee  for  a  number  of  years,  and  had  received  commercial  paper 
in  payment  of  accounts,  and  that,  when  it  was  received,  it  was  said 
between  them  that  it  was  accepted  as  an  extinguishment  of  the 
debt,  and  that  the  note  in  suit  was  not  received  in  any  other  way. 
On  cross-examination,  however,  the  witness  modified  "his  state- 
ment by  testifying  that  he  told  the  payee  that  the  company  would 
be  willing  at  any  time  to  take  approved  paper  in  settlement  for 
anything  he  bought.  This  was  not  an  agreement  for  the  ex- 
tinguishment of  the  debt,  and  did  not,  under  the  authorities,  dis- 
charge the  debtor  from  it.  The  plaintiff  was  therefore  not  a 
holder  for  value  within  the  rule  protecting  such  holder  against 
prior  equities. 

The  answer  sets  up  a  defense  which,  if  proved,  would  be  suffi- 
cient It  appears  that  the  note  was  given  by  the  defendant  to 
Barnhurst  upon  the  faith  of  his  contract  previously  made  to  erect 
an  iron  smokestack  at  defendant's  works,  which  was  to  be  fur- 
nished with  guy  bands,  rope,  etc.,  to  posts  or  fastenings,  and  for 
which  he  was  to  be  paid  the  sum  of  $535;  that  he  set  up  the 
smokestack,  but  without  guying  it  fast  as  agreed,  and  received  de- 
fendant's note  in  advance  of  the  completion  of  the  work,  upon 
his  promise  to  immediately  complete  the  same,  which  he,  however, 
neglected  to  do,  the  smokestack  being  subsequently  blown  down, 
and  damaging  defendant's  buildings  to  their  damage  in  more  than 
the  amount  of  the  note;  and  that  this  occurred  before  the  trans- 
fer of  the  note  to  the  plaintiff.  The  facts  pleaded  will  show  a  fail- 
ure of  consideration,  which  was  available  as  a  defense  against  a 
holder  of  the  note  who  had  not  parted  for  value. 

With  respect  to  the  proof  of  transactions  between  the  president 
of  the  plaintiff  company  and  the  payee  of  the  note,  to  establish 
that  it  was  taken  in  extinguishment  of  the  old  debt,  it  is  proper 
to  say  that  the  testimony  of  the  president  should  have  been  sub- 
mitted to  the  jury  as  that  of  an  interested  party;  not  because  of 
pecuniary  interest  in  the  result  of  the  action,  but  of  his  business 
relations  with  the  plaintiff  and  the  interest  or  bias  which  might 
result  therefrom.  Carbon  Works  v.  Schad,  38  Hun,  71;  Merrill  v. 
Coal  Co.,  114  N.  Y.  216,  21  N.  E.  155;  Goldsmith  v.  Coverly  (Sup.) 
27  N.  Y.  Supp.  116.  The  interest  of  the  witness,  though  he  may 
be  unimpeached,  requires  that  his  testimony  should  be  submitted 
to  the  jury.   Elwood  v.  Telegraph  Co.,  45  N.  Y.  549. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event    All  concur. 
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(12  Misc.  Rep.  104.) 

MOSHER  et  aL  r.  PROVIDENCE  WASHINGTON  INS.  00. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1, 1895.) 

Marine  Insurance— Forfeiturk  of  Contract  in  Value  of  Terms. 

The  mere  fact  that  the  owner  ox  the  vessel  agreed  to  carry  goods  to  an 
amount  exceeding  that  limited  in  the  policy  and  loaded  accordingly,  does 
not  avoid  the  policy,  where  he  afterwards  abandons  such  purpose  before 
commencing  the  trip.   30  N.  Y.  Supp.  814,  affirmed. 

Appeal  from  city  court,  general  term. 

Action  by  Ralph  P.  Mosher  and  another  against  the  Providence 
Washington  Insurance  Company.  From  a  judgment  of  the  city 
court  (30  N.  Y.  Snpp.  814)  affirming  a  judgment  entered  on  the  ver- 
dict directed  by  the  court  in  favor  of  plaintiffs,  defendant  appeals. 
Affirmed. 

The  action  was  brought  upon  a  policy  of  Insurance  whereby  defendant  In- 
sured the  "good  canal  boat  A.  D.  Barber  at  and  from  at  noon  the  thirteenth  day 
of  March  (warranted  by  the  assured  to  be  then  in  safety),  until  at  noon  on  the 
thirteenth  day  of  March,  1894;  •  *  *  to  be  confined  to  the  general  freight- 
ing business  In  the  navigation  of  the  rivers  and  canals  of  the  state  of  New 
York,  the  port,  bay,  and  harbor  of  the  city  of  New  York,"  etc.  No  limitation 
upon  the  amount  of  freight  which  could  be  carried  was  made  in  thlB  policy, 
but  at  the  time  of  Its  delivery  a  marginal  clause  was  inserted  in  writing 
by  defendant's  agent,  as  follows:  "Privilege  of  present  trip  New  York  to 
Baltimore,  and  return  to  New  York,  with  not  exceeding  one  hundred  and 
fifty  tons  of  cargo  on  board  either  way."  On  March  13,  1893,  the  plain- 
tiff Mosher  entered  into  a  contract  for  the  transportation  of  250  tons  of 
iron  borings  from  New  York  to  Wilmington,  Del.,  and  loaded  that  quantity 
upon  the  boat  at  its  dock  In  New  York.  Thereafter  he  applied  to  defendants 
for  a  change  in  the  privilege  clause  to  cover  the  amount  loaded  for  the  con- 
templated trip,  which  application  was  refused,  and  plaintiff  announced  his 
intention  of  abandoning  the  trip  rather  than  proceed  uninsured.  On  March 
20th  the  boat,  while  still  lying  at  her  dock,  was  destroyed  by  Are,— one  of  the 
perils  insured  against,— and  became  a  total  loss.  Defendant  sought  to  avoid 
payment  of  the  amount  called  for  by  the  policy  upon  the  ground  that  by  load- 
ing in  excess  of  150  tons,  with  the  intention  of  making  the  trip  to  Wilmington,  • 
the  plaintiff  had  deviated  from  its  terms.  Upon  the  trial,  both  parties  moved 
for  the  direction  of  a  verdict,  and  the  trial  court  made  such  direction  in  favor 
of  the  plaintiffs  for  the  amount  claimed.  The  judgment  was  affirmed  by  the 
general  term. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGERICH, 
JJ. 

Carpenter  &  Mosher,  for  appellant 
Hyland  &  Zabriskie,  for  respondents. 

BISCHOFF,  J.  Upon  an  appeal  from  a  judgment  entered  upon 
a  verdict  directed  by  the  court  after  both  sides  have  moved  for  a 
direction,  it  is  to  be  assumed  that  the  facts  essential  to  the  judg- 
ment were  found  by  the  court  in  favor  of  the  successful  party 
(Daly  v.  Wise,  132  N.  Y.  309,  30  N.  E.  837;  Dillon  v.  Cockcroft, 
90  N.  Y.  649);  and  we  are  concluded  as  to  the  weight  of  the  evi- 
dence by  the  judgment  of  affirmance  below  (Dearing  v.  Pearson, 
8  Misc.  Rep.  269,  28  N.  Y.  Supp.  715).  There  being  evidence  that 
the  plaintiff  owner,  Mosher,  had  abandoned  his  intention  of  mak- 
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ing  the  trip  permitted  by  the  marginal  clause  in  the  policy,  that 
fact  must  here  be  taken  as  established. 

But  appellant  contends  that  the  privilege  clause  intended  an 
immediate  voyage,  to  the  completion  of  which  the  operation  of 
the  general  clauses  of  the  policy  was  suspended,  and  that,  there- 
fore, by  reason  of  the  plaintiffs'  loading  in  excess  of  the  amount 
allowed  by  such  clause,  there  had  been  an  actual  violation  of  the 
policy,  which  could  not  be  affected  by  the  insured's  subsequent 
change  of  intention,  in  the  absence  of  a  new  agreement.  Where 
there  is  an  inconsistency  between  provisions  of  an  insurance  pol- 
icy, a  written  clause  will  control  over  one  which  is  printed,  and 
special  provisions  over  general.  Chadsey  v.  Guion,  97  N.  Y.  333; 
Insurance  Co.  v.  Hazelett  (Ind.  Sup.)  4  N.  E.  582.  But  there  is  a 
further  rule  of  construction  which  requires  that  words  of  excep- 
tion to  or  limitation  upon  a  risk  be  taken  more  strongly  against 
the  insurer,  and  in  the  sense  in  which  they  would  be  naturally 
understood  by  the  insured.  Phil.  Ins.  §  131;  14  Am.  &  Eng.  Enc. 
Law,  285,  286,  note  1.  In  the  application  of  the  rules  noted,  we 
are  unable  to  give  to  this  policy  and  its  marginal  clause  the  con- 
struction contended  for  by  appellant.  Some  insurance  upon  the 
boat  while  lying  at  her  dock  after  March  13th  must  necessarily 
have  been  intended  from  the  wording  of  the  general  clauses,  and, 
there  being  no  provision  in  the  special  clause  covering  insurance 
while  at  the  dock,  nothing  inconsistent  with  the  general  clauses 
is  thereby  presented.  True,  if  a  policy  provides  for  insurance  "at 
and  from"  a  given  point,  a  deviation  may  be  predicable  of  the 
vessel's  loading  at  the  port  of  departure,  if  an  intention  to  sub- 
stitute a  voyage  other  than  that  provided  for  can  be  clearly 
shown;  and  so  of  a  policy  insuring  "from"  a  certain  port,  but 
there  the  intention  is  to  be  looked  for  only  in  connection  with  ac- 
tual sailing.  Phil.  Ins.  §  992.  Where  the  word  "at"  is  omitted, 
•  and  the  policy  reads  merely  "from"  a  certain  port,  the  risk  at- 
taches only  from  the  time  when  the  vessel  weighs  anchor  anrt 
breaks  ground  for  the  voyage  with  all  the  preparations  completely 
made.  Phil.  Ins.  §  945.  Here  the  special  clause  gave  the  privilege 
of  a  trip  specified  merely  "New  York  to  Baltimore,"  etc.;  and  an 
assumption  that  the  insurance  thereunder,  with  the  restriction 
against  loading  (which  did  not  apply  under  the  general  policy), 
should  commence  "at"  the  place  of  mooring  in  New  York,  to  the 
exclusion  of  the  general  insurance  effected,  would  be  to  import  a 
term  into  the  clause  for  the  purpose  of  defeating  the  policy;  and 
this,  too,  in  contravention  of  the  meaning  which  the  insured  most 
reasonably  could  put  upon  the  words  used,  and  which,  as  appears 
from  the  evidence,  he  actually  did. 

The  judgments  of  the  general  and  trial  terms  below  should  be 
affirmed,  with  costs.   All  concur. 
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PEETSCH  v.  QUINN. 


In  re  CURRAN. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.   April  1,  1895.) 

1.  Appeal — Ordek  Affecting  Substantial  Right. 

An  order  denying  a  motion  that  the  attorney  for  the  adverse  party  be 
directed  to  pay  the  costs  is  appealable,  under  Code  Civ.  Proc.  §  8191,  subd. 
3,  as  affecting  a  substantial  right,  though  It  was  made  on  a  summary  ap- 
plication after  judgment 

2.  Costs— Who  Liable— Party  in  Interest. 

Code  Civ.  Proc  |  3247,  providing  that  a  person  beneficially  Interested, 
who  sues  in  the  name  of  another,  may  be  charged  with  costs,  does  not  ap- 
ply to  a  person  who  defends  in  the  name  of  another. 

Appeal  from  city  court,  general  term. 

Action  by  Henry  C.  L.  Peetsch  against  William  H.  Quinn.  From 
an  order  of  the  city  court  (31  N.  Y.  Supp.  1131)  affirming  an  order 
denying  plaintiffs  motion  that  Michael  H.  Curran,  defendant's  at- 
torney, be  directed  to  pay  the  cost  of  the  action  as  the  person 
beneficially  interested  therein,  plaintiff  appeals.  Affirmed. 

Argued  before  BOOKSTAVEB,  BISCHOFF,  and  GIEGERICH, 
J  J. 

Edward  W.  S.  Johnston,  for  appellant. 
Michael  H.  Curran,  in  pro.  per. 

BISCHOFF,  J.  This  is  an  appeal  from  an  order  denying  the 
plaintiffs  motion  that  the  respondent,  attorney  for  the  defendant, 
be  directed  to  pay  the  costs  of  the  action,  as  the  party  beneficially 
interested.  The  trial  of  the  cause  resulted  in  a  verdict  for  the 
plaintiff  for  |49.50,  and,  this  being  insufficient  in  amount  to  carry 
costs,  the  defendant  obtained  a  judgment  for  $19.12,  the  excess 
of  his  costs,  as  taxed,  over  the  amount  of  the  verdict  Owing  to 
the  error  of  the  trial  court  in  refusing  the  allowance  of  interest 
upon  the  sum  recovered  by  the  plaintiff,  the  judgment  was  re- 
versed upon  appeal  to  this  court,  and  the  verdict  corrected  by  the 
addition  of  interest  Peetsch  v.  Quinn,  7  Misc.  Rep.  6,  27  N.  Y. 
Supp.  323.  It  resulted  that  the  plaintiff  obtained  a  judgment  for 
costs  of  the  trial  and  appeals,  together  with  the  amount  of  the 
verdict  and  interest;  in  all,  $474.79.  Defendant,  Quinn,  having 
died  before  the  appeal  to  this  court  was  instituted,  the  respondent, 
Curran,  procured  his  own  appointment  as  administrator,  for  the 
purpose  of  responding  to  the  appeal,  and  protecting  the  judgment 
for  costs,  and  his  interest  therein  as  attorney.  It  was  claimed  in 
the  court  below,  and  is  now  contended,  that  he  should  be  charged 
with  tbe  costs  of  the  trial  and  appeals  as  the  "party  beneficially 
interested,''  under  section  3247  of  the  Code  of  Civil  Procedure,  in 
view  of  the  fact  that  he  alone  was  interested  in  the  judgment  and 
the  event  of  its  affirmance  upon  appeal.  There  can  be  no  doubt 
that  the  order  is  appealable  to  this  court  Code  Civ.  Proc.  §  3191, 
subd.  3;  Giles  v.  Halbert,  12  N.  Y.  32;  Slauson  v.  Watkins,  95  N. 
Y.  369;  Wolcott  v.  Holcomb,  31  N.  Y.  126.    That  it  was  made  upon 
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"summary  application  after  judgment"  (Giles  v.  Halbert,  supra) 
does  not  alter  its  appealability  as  "affecting  a  substantial  right" 
True,  section  13.37  of  the  Code  of  Civil  Procedure,  defining  the 
scope  of  review  by  the  court  of  appeals  of  an  order  made  upon 
"summary  application  after  judgment,"  does  not  apply  to  appeals 
from  the  city  court  to  the  court  of  common  pleas  (section  3192), 
yet  the  right  of  appeal  to  the  court  of  appeals  from  such  an  or- 
der is  not  founded  upon  section  1337,  but  upon  section  190,  which 
provides  for  appeals  from  orders  "affecting  a  substantial  right, 
and  not  resting  in  discretion"  (subdivision  2),  and  an  order  made 
"upon  summary  application  after  judgment"  is  particularized  mere- 
ly as  a  contemplated  instance  of  an  order  "affecting  a  substantial 
right"  (subdivision  3).  See,  also,  Wolf  v.  Buttner,  6  Misc.  Rep. 
119,  26  N.  Y.  Supp.  52. 

While  we  entertain  the  appeal,  our  conclusion  upon  the  merits 
denies  its  success.  The  present  statute,  which  gives  a  right  to  a 
successful  litigant  to  charge  a  third  party  with  the  costs  of  the 
litigation,  by  reason  of  a  beneficial  interest  in,  or  a  transfer  of  the 
cause  of  action  to  such  third  party,  is  section  3247  of  the  Code  of 
Civil  Procedure,  a  substantial  re-enactment  of  a  corresponding  pro- 
vision of  the  Revised  Statutes  (2  Rev.  St.  p.  679,  §  44;  2  Edm.  St 
p.  515,  §  47),  which  provision  was  uniformly  held  to  apply  only 
to  the  beneficial  interest  of  or  transfer  to  one  prosecuting  the  ac- 
tion, not  to  one  defending  a  suit  (Miller  v.  Adsit,  18  Wend.  672; 
Ryers  v.  Hedges,  1  Hill,  646),  or  responding  to  an  appeal  (Bender- 
nagle  v.  Cocks,  19  Wend.  151);  and,  failing  an  expression  of  legis- 
lative intent  that  a  person  other  than  as  specified  shall  be  re* 
quired  to  pay  the  successful  party's  costs,  though  he  himself  be  no 
party  to  the  record,  it  is  not  for  the  courts  to  establish  any  such 
requirements  (Miller  v.  Adsit,  supra).  Under  section  321  of  the 
Code  of  Procedure  it  was  held  that  one  defending  in  the  name 
of  another  could  be  so  charged,  but  this  was  by  reason  of  the 
wording  of  that  statute,  wherein  there  was  a  distinct  departure 
from  the  provisions  of  the  enactment  before  in  force.  Wolcott 
r.  Holcomb,  31  N.  Y.  126.  The  legislature,  by  rejecting  the 
phraseology  of  the  former  Code,  and  embodying  that  of  the  Re- 
vised Statutes  in  the  enactment  of  section  3247  of  the  present  Code, 
must  clearly  have  intended  that  the  law,  in  this  aspect,  should  be 
as  interpreted  by  the  earlier  decisions  cited  above. 

But  appellant  contends  that  under  his  prayer  for  general  relief 
the  court  below  should  have  charged  Curran  personally  with  the 
eosts,  as  an  attorney  who  willfully  and  without  authority  has  sub- 
jected his  successful  opponent  to  the  expense  of  the  litigation. 
With  what  propriety  the  court  below  might  have  granted  this  re- 
lief, in  view  of  the  fact  that  the  initiative  in  this  litigation  was 
uninterruptedly  maintained  by  the  plaintiff,  it  is  unnecessary  to 
determine.  The  particular  relief  asked  by  the  moving  party  was 
properly  denied,  as  before  shown ;  and  while  the  court  had  power, 
under  the  general  prayer,  to  grant  such  relief  as  the  party  might 
have  shown  himself  to  be  entitled  to,  yet  its  failure  to  grant  any 
other  relief  must  necessarily  be  taken  as  in  the  exercise  of  discre- 
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tfon,  the  essential  facts  having  been  disputed,  and  is  not  the  sub- 
ject of  review  here.  Van  Slyke  v.  Hyatt,  46  N.  Y.  364.  Order 
affirmed,  with  costs.   All  concur. 


(12  Misc.  Rep.  33.) 

BARBER  et  aX  v.  RUTHERFORD  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1895.) 

L  Appeal  from  Citt  Court  to  Common  Pleas— Action  on  Undertaking. 
Code  Civ.  Proc.  I  3192,  declares  chapter  12,  tits.  1,  3,  applicable  to  ap- 
peals from  the  New  York  City  court  to  the  court  of  common  pleas.  Sec- 
tion 1309  (contained  in  title  1)  provides  that  no  action  shall  be  maintained 
on  an  undertaking  given  on  an  appeal  taken  as  prescribed  in  titles  3,  4,  or 
5  of  said  chapter  12  until  10  days  after  service  of  notice  of  entry  of  judg- 
ment Titles  3,  4.  and  5,  referred  to  in  section  1309,  relate  to  appeals  to 
the  supreme  court  from  an  inferior  court  (title  1),  appeals  to  the  supreme 
court  or  to  a  superior  city  court  from  a  judgment  of  the  same  court  (title 
2),  and  to  appeals  in  special  proceedings.  Held,  that  section  1309  does  not 
apply  to  an  action  on  an  undertaking  given  on  an  appeal  to  the  court  of 
common  pleas  from  a  judgment  of  the  general  term  of  the  New  York  City 
court  affirming  a  judgment  rendered  In  an  action  In  that  court  Weil  v. 
Kempf,  12  Civ.  Proc  R.  379,  followed. 

2.  Judgment — Res  Judicata. 

Where  defendant  in  an  action  for  the  price  of  goods  sold  set  up  as  a 
counterclaim  damages  alleged  to  have  been  suffered  by  him  because  of  the 
Inferior  quality  of  the  goods,  a  judgment  In  favor  of  plaintiff  Is  conclu- 
sive in  a  subsequent  action  against  the  sureties  on  an  undertaking  given 
on  appeal  from  such  Judgment 

Appeal  from  city  court,  general  term. 

Action  by  Marshall  Barber  and  another  against  Charles  H.  Ruth- 
erford and  another.  Prom  a  judgment  of  the  city  court  (30  N.  Y. 
Supp.  1129)  affirming  a  judgment  entered  on  a  verdict  directed  in 
favor  of  plaintiffs,  defendants  appeal.  Affirmed. 

Argued  before  BOOKSTAVEB,  BISCHOFF,  and  GIEGERICH, 
JJ. 

Fromme  Brothers,  for  appellant. 
Michael  H.  Gardozo,  for  respondents. 

GIEGERICH,  J.  This  action  was  brought  against  the  defend- 
ants, as  sureties  on  an  undertaking  on  an  appeal  from  a  judgment 
of  the  general  term  of  the  city  court  of  New  York  to  this  court, 
which  has  been  affirmed.  The  plaintiffs  heretofore  brought  an 
action  in  the  city  court  of  New  York  against  one  Albert  Gray  to 
recover  the  purchase  price  of  certain  coal  sold  and  delivered.  In 
that  action  counterclaims  were  interposed  by  the  defendant  for 
damages  claimed  to  have  been  suffered  by  him  because  the  coal 
did  not  conform  to  the  character  and  quality  agreed  to  be  fur- 
nished, and  because  the  coal  was  of  inferior  quality  and  contained 
dirt.  The  trial  of  that  action  resulted  in  a  judgment  in  favor  of 
the  plaintiffs,  which  was  affirmed  on  appeal  to  the  general  term  of 
the  city  court  (3  Misc.  Rep.  146,  23  N.  Y.  Supp.  313),  and  again  on 
appeal  to  this  court  Subsequently  a  motion  was  made  for  a  re- 
argument,  which  was  denied.    4  Misc.  Rep.  193,  23  N.  Y.  Supp. 
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1026,  1156.  The  defendants  executed  a  written  undertaking  on 
appeal  to  this  court,  and,  on  the  failure  of  said  Albert  Gray  to  pay 
the  amount  found  due,  and  upon  the  return  of  an  execution  against 
his  property  unsatisfied,  the  plaintiffs  commenced  this  action.  The 
complaint  sets  forth  the  original  suit;  the  appeal  to  the  general 
term  of  the  city  court,  and  thence  to  this  court;  the  giving  of 
the  undertaking,  and  the  decision  of  this  court  affirming  the  judg- 
ment; the  application  for  a  reargument  of  said  appeal,  and  the 
denial  by  this  court  of  the  same;  the  demand  of  the  amount  due 
from  said  Albert  Gray,  his  refusal  to  pay  the  same,  and  the  return 
of  an  execution  against  his  property  wholly  unsatisfied.  The  de- 
fendants, in  the  present  action,  admitted  by  their  answer  the  ex- 
ecution of  an  undertaking  of  the  general  description  and  character 
referred  to  in  the  complaint,  and  set  up  that  they  have  no  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  any  other  al- 
legations of  the  complaint  They  also  set  up  as  counterclaims  the 
same  facts  as  were  contained  in  the  answer  in  the  action  brought 
by  the  plaintiffs  against  said  Albert  Gray.  Upon  the  trial  the 
plaintiffs  put  in  evidence  the  judgment  roll  in  said  last-mentioned 
action,  the  undertaking  on  appeal,  the  execution  issued  thereon, 
the  order  of  this  court  denying  the  motion  for  a  reargument,  and 
the  demand  for  the  payment  of  the  amount  of  the  several  judg- 
ments. The  plaintiffs  having  rested,  the  defendants  called  said 
Albert  Gray  as  a  witness,  and  attempted  to  prove  by  him  the  facts 
set  up  in  the  answer  as  to  the  character  of  the  coal  supplied  by 
plaintiffs  to  him.  All  questions  upon  this  subject  were  objected 
to  as  immaterial,  irrelevant,,  incompetent,  inadmissible,  and  as  res 
adjudicata,  and  the  objection  was  in  each  instance  sustained,  to 
which  several  rulings  the  defendants  excepted. 

The  defendants  moved  for  the  dismissal  of  the  complaint,  both 
before  and  at  the  close  of  the  case,  bemuse  "it  omits  to  allege  any 
service  of  the  judgment,  or  entry  thereof,  or  any  notice  of  entry 
thereof,  upon  the  appellants  in  the  action  in  which  the  undertaking 
was  given,  and  also  the  lapse  of  10  days,  as  required  under  the 
Code  and  statute,"  which  several  motions  were  denied,  and  de- 
fendants excepted.  The  trial  judge  having  directed  a  verdict  in 
favor  of  the  plaintiffs,  the  defendants  appealed  to  the  general 
term  of  the  city  court,  which  affirmed  the  judgment  (30  N.  Y.  Supp. 
1129),  and  from  the  judgment  of  affirmance  this  appeal  is  taken 
by  the  defendants.  The  appellants  contend  that  the  complaint 
is  insufficient  on  the  face  thereof,  because  it  fails  to  allege  service 
of  the  notice  referred  to;  and  section  1309  of  the  Code  of  Civil 
Procedure  is  cited  in  support  of  the  contention.  That  section,  in 
part,  prescribes: 

"An  action  shall  not  be  maintained,  upon  an  undertaking,  given  upon  an  ap- 
peal taken  as  prescribed  in  title  third,  fourth  or  fifth  of  this  chapter,  until  ten 
days  have  expired,  since  the  service,  upon  the  attorney  for  the  appellant,  of 
a  written  notice  of  the  entry  of  a  judgment  or  order,  affirming  the  judgment  or 
order  appealed  from,  or  dismissing  the  appeal." 

Precisely  the  same  question  was  raised  in  Weil  v.  Kempf,  12 
Civ.  Proc.  R.  379,  and  was  examined  with  great  care  and  ability  by 
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McAdam,  J.,  who  decided  the  point  adversely  to  the  position  con- 
tended for  by  the  appellants  in  the  case  at  bar.  Sections  3191  and 
3193  of  the  Code  of  Civil  Procedure,  and  sections  1269  and  1271 
of  the  consolidation  act  (Laws  1882,  c.  410),  which  are  identical, 
prescribe  in  what  cases,  and  the  time  and  manner  in  which,  an 
appeal  may  be  taken  from  the  general  term  of  the  city  court  of 
New  Tork  to  this  court,  and  we  assume  that  the  appeal  was  taken 
under  and  pursuant  to  these  provisions,  and  not  under  either  titles 
3,  4,  or  5  of  chapter  12  of  the  new  Code,  consequently  section  1309 
of  the  new  Code  has  no  application  to  the  case  before  us.  It 
seems  to  us,  from  a  reading  of  section  3192  of  the  new  Code  and 
section  1270  of  the  consolidation  act,  which  are  identical,  in  con- 
nection with  all  of  the  foregoing  statutory  provisions,  that  the 
legislature  intended,  by  enacting  the  last-mentioned  sections,  to 
merely  ingraft  into  the  practice  relating  to  appeals  to  the  general 
term  of  the  city  court,  and  from  thence  to  this  court,  the  pro- 
visions of  the  new  Code  regarding  security  on  an  appeal  from  an 
inferior  court  to  the  supreme  court,  which  superseded  section  354 
of  the  old  Code.  This  construction  is  the  only  one  which  can  be 
placed  upon  these  provisions,  which  would  otherwise  be  incon- 
sistent, one  with  the  other,  and  by  adopting  it  we  secure  harmony 
of  action  between  them.  We  therefore  concur  in  the  reasoning 
and  conclusion  reached  by  Judge  McAdam,  that  it  was  not  nec- 
essary to  give  notice  of  entry  of  an  order  or  judgment  of  this  court 
affirming  a  judgment  of  the  city  court  of  New  York  in  an  action 
before  bringing  suit  upon  an  undertaking  given  by  the  appellant 
on  such  appeal. 

The  judgment  in  the  original  action  against  Gray  was  conclusive 
between  the  parties,  not  only  as  to  the  matters  actually  deter- 
mined, but  as  to  every  other  matter  which  the  parties  might  have 
litigated  and  decided  as  incident  to  or  essentially  connected  with 
the  subject-matter  of  the  litigation  within  the  purview  of  the  orig- 
inal action,  either  as  matter  of  claim  or  as  defense.  Griffin  v.  Rail- 
road Co.,  102  N.  Y.  449,  7  N.  E.  735,  and  citations;  Johnson  v. 
Wharton,  152  U.  S.  252,  14  Sup.  Ct  608,  and  citations.  From  the 
record  of  the  original  action  it  is  not  to  be  determined  that  the 
defendant's  counterclaim  was  dismissed  or  finally  withdrawn  from 
the  consideration  of  the  court;  hence  we  cannot  now  assume  that 
in  disallowing  the  amount  claimed  by  the  defendant  the  court 
acted  otherwise  than  upon  the  merits.  Until  vacated  or  reversed, 
therefore,  the  judgment  in  the  original  action  is  conclusive. 

We  are  therefore  of  the  opinion  that  the  ruling  of  the  court  be- 
low in  respect  to  such  judgment  was  correct  For  these  reasons 
the  judgment  -appealed  from  should  be  aflflrmed,  with  costs.  All 
concur. 
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DES  MARETS  T.  EL  WARD  LEONARD  &  CO. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.  March  14, 

1806.) 

Witness — Competency— Interest. 

A  statement  in  the  charge  by  the  Judge  that  the  witnesses  of  defendant 
corporation,  its  president  and  employes,  are  interested,  is  not  equivalent 
to  saying  that  they  have  a  pecuniary  interest  in  the  litigation. 

Appeal  from  trial  term. 

Action  by  Ernest  A.  Des  Marets  against  H.  Ward  Leonard  & 
Co.,  a  foreign  corporation,  for  commissions  claimed  for  procuring 
a  contract  to  install  an  electric  plant.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Wise  &  Flannagan,  for  appellant 
Samuel  R.  Taylor,  for  respondent 

DALY,  O.  J.  The  alleged  error  to  which  the  exception  was 
directed  was  not  committed  by  the  trial  judge.  The  exception 
was  "to  that  part  of  the  charge  wherein  it  is  charged  that  the 
witnesses  of  the  defendant  are  all  interested,"  whereas  the  remark 
of  the  judge  was  "there  is  interest  on  the  part  of  the  plaintiff, 
and  interest  also  on  the  part  of  the  defendant  and  its  witnesses." 
But,  if  the  exception  raises  the  question  as  to  the  correctness  of 
the  charge,  then  there  is  no  error,  because  one  of  the  defendant's 
witnesses  was  its  president  and  might  be  considered  interested 
on  that  account  (Merrill  v.  Coal  Co.,  114  N.  Y.  216,  221,  21  N.  E. 
155),  the  testimony  of  officers  of  a  corporation  standing  on  the 
same  footing  as  that  of  a  party  (Goldsmith  v.  Coverly,  27  N.  Y. 
Supp.  116);  and  the  other  two  witnesses  of  the  defendant  were 
its  employe's  at  the  time  of  the  transactions  to  which  they  testi- 
fied, one  as  agent,  and  one  as  superintendent  and  general  sales- 
man, although  neither  was  so  at  the  time  of  the  trial,  the  company 
being  then  in  the  hands  of  a  receiver;  and  the  judge's  remark  con- 
cerning their  interest  could  only  be  construed  as  referring  to  the 
business  relations  which  had  existed  between  them  and  their  em- 
ployer, the  defendant,  and  which  might  naturally  tend  to  create 
a  bias  in  their  minds.  It  is  competent  to  prove  the  social  and 
business  relations  existing  between  the  witness  and  the  party  call- 
ing him  to  the  stand,  and  if  it  is  established  that  they  are  such 
as  usually  and  ordinarily  produce  an  interest  in  the  mind  of  the 
witness  in  favor  of  the  party  calling  him,  on  the  question  in  dis- 
pute, then  it  is  for  the  jury  to  say  to  what  extent  if  any,  the  re- 
lationship impairs  or  destroys  the  credibility  of  the  witness.  Car- 
bon Works  v.  Schad,  38  Hun,  71.  There  is  nothing  in  the  case, 
nor  in  the  charge,  from  which  the  jury  could  possibly  infer  that 
the  judge  regarded  the  witnesses  as  having  any  pecuniary  interest 
in  the  litigation ;  but,  if  the  defendant  apprehended  that  the  charge 
might  produce  such  an  impression,  he  could  and  should  have  ask- 
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ed  for  a  modification  or  an  explanation  on  the  spot  The  exception 
(taken  when  the  jury  returned  to  the  court  room  with  their  ver- 
dict) failed  to  point  out  the  error  complained  of. 

So  far  as  the  other  point  is  concerned,  that  the  verdict  is  against 
the  weight  of  evidence,  that  assumes  a  proposition  which  has  been 
continually  denied,  to  wit,  that  the  number  of  witnesses  consti- 
tutes preponderance.  Juries  are  always  instructed  to  the  con- 
trary, and  told  that  that  is  only  a  matter  to  be  considered.  In 
this  case  we  have  four  parties  to  a  transaction  called  upon  to  tes- 
tify,— one  of  them  giving  one  version,  and  three  giving  another 
version.  The  jury  has  the  right  to  believe  the  one  as  against  the 
three,  if  there  is  nothing  inherently  improbable  in  the  testimony 
of  that  one.   Judgment  and  order  affirmed.   All  concur. 


(12  Misc.  Kep.  117.) 

TUCKER  v.  PENNSYLVANIA  R.  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  April  1,  1896.) 

Evidence — Admissions  in  Dleadixg. 

In  an  action  against  a  carrier  for  Injuries  to  fruit  while  In  transit,  an  aver- 
ment In  the  answer  that  defendant  "Is  a  common  carrier  engaged  in  the 
business  of  forwarding  and  transporting  goods,  and  that  it  agrees  to  carry 
goods  received  by  It  for  transportation  In  a  safe  and  careful  manner," 
merely  states  the  legal  duty  of  a  carrier,  and  Is  not  an  admission  of  an  al- 
legation In  the  complaint  that  defendant  agreed  to  provide  suitable  care  and 
conveyances  for  the  proper  and  safe  transportation  of  the  goods. 

Motion  by  plaintiff  (respondent)  for  reargument  Denied. 

For  decision  on  appeal,  see  32  N.  Y.  Supp.  1. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Charles  Caldwell,  for  plaintiff. 
Robinson,  Biddle  &  Ward,  for  defendant 

BISCHOFF,  J.  Upon  this  motion  the  point  is  made  that  the 
court  overlooked,  or  failed  to  give  proper  significance  to,  what  is 
claimed  to  be  an  admission  by  the  answer  of  the  allegation  con- 
tained in  the  complaint,  that  "defendant  *  *  *  agreed  to  pro- 
vide suitable  care  and  conveyances  for  the  proper  and  safe  trans- 
portation of  said  lemons."  This  admission  in  fact  was  "that  it 
[defendant]  is  a  common  carrier  engaged  in  the  business  of  for- 
warding and  transporting  goods,  and  that  it  agrees  to  carry  goods, 
etc^  received  by  it  for  transportation,  in  a  safe  and  careful  manner." 
This  is  merely  a  statement  of  the  legal  duty  of  a  common  carrier, 
and  does  not  affect  the  fact  that  here  nothing  was  shown  upon 
which  a  failure  of  duty  with  regard  to  transportation  in  a  safe  and 
careful  manner  was  predicable,  under  the  charge  delivered  at  the 
trial.  According  to  the  plaintiff's  testimony,  only  the  three  va- 
rieties of  cars  noted  in  the  case  were  used  by  defendant  in  the  trans- 
portation of  lemons.  This  he  knew  when  tendering  the  goods  for 
shipment  There  is  no  proof  that  other  cars,  suitable  and  safe  for 
transportation  of  such  goods,  were  at  the  command  of  defendant, 
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or  that  any  other  varieties  were  employed  at  that  time  by  carriers 
in  general  for  the  carriage  of  fruit.  As  we  said  in  the  opinion 
heretofore  handed  down  (32  N.  Y.  Supp.  1),  the  jury  were  instructed 
that  no  duty  rested  upon  the  defendant  to  ship  the  goods  in  "re- 
frigerator" or  "Eastman"  cars,  and  it  appeared  that  the  facilities 
remaining  to  the  defendant  for  transportation,  as  called  for  in  ac- 
cordance with  its  duties,  were  duly  employed.  Prom  the  testimony 
of  defendant's  receiving  clerk,  it  appears  that  knowledge  of  the  fact 
that  the  goods  were  of  a  nature  such  as  would  be  injuriously  af- 
fected by  cold  was  imputable  to  defendant;  and,  in  view  of  fur- 
ther evidence  in  the  case  that  the  latter  customarily  used  refrig- 
erator and  Eastman  cars  for  transportation  of  fruit  during  the 
winter  months,  it  would  appear  that  the  question  whether,  under 
the  circumstances  of  the  case,  its  duty  did  not  require  it  to  make 
use  of  an  Eastman  car  after  having  accepted  the  goods  for  trans- 
portation, should  have  been  left  to  the  jury.  Wing  v. » Railroad 
Co.,  1  Hilt.  243;  Stein weig  v.  Railway  Co.,  43  N.  Y.  127;  Tierney  v. 
Railroad  Co.,  76  N.  Y.,  at  page  314  et  seq.  The  fact  that  the  goods 
were  of  the  class  designated  in  the  shipping  receipt  to  be  "at  own- 
er's risk"  does  not  affect  the  carrier's  liabjjity  for  injury  resulting 
from  its  negligence,  if  proven,  since  an  exemption  upon  this  ground 
was  not  expressly  provided  for  in  terms,  as  would  be  required  in 
order  that  liability  so  sought  to  be  imposed  might  be  resisted. 
Canfield  v.  Railroad  Co.,  93  N.  Y.  537;  Nicholas  v.  Railroad  Co.,  89 
N.  Y.  370.    Motion  denied,  with  $10  costs.    All  concur. 


<12  Misc.  Rep.  112.) 

ELLBNSTEIN  v.  ELEB  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   April  1,  1895.) 

Tender — After  Action  in  District  Court. 

The  provisions  of  the  Code  of  Civil  Procedure  authorizing  a  tender  after 
an  action  is  brought  (section  731  et  seq.)  do  not  apply  to  the  district  courts 
of  New  York  City. 

Appeal  from  Fourth  district  court 

Action  by  Abraham  Ellenstein  against  Jacob  Klee  and  another. 
There  was  a  judgment  in  favor  of  defendants,  and  plaintiff  appeals. 
Reversed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Jacob  Rieger,  for  appellant. 

Leo.  W.  Harburger,  for  respondents. 

DALY,  C.  J.  The  record  shows  that  the  parties  appeared  in 
the  district  court  on  December  21,  1894,  after  service  of  the  sum- 
mons, and  the  "plaintiff  complained  against  the  defendants  as  fol- 
lows: Work,  labor,  and  services  on  an  assigned  claim;  and  the  said 
defendants  answered  as  follows:  General  denial,  breach  of  contract, 
tender  f  17.05,  f  17.05  paid  to  clerk  Dec.  21,  '95  [evidently  a  mistake 
for  1894]."  No  proof  of  tender  before  suit  was  brought  was  offered 
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on  the  trial,  and  the  justice,  according  to  the  record,  "rendered  judg- 
ment in  favor  of  the  defendants,  and  against  the  plaintiff,  f  17.05, 
paid  to  clerk  December  21,  '94.  Judgment  for  the  defendants. 
Amount  paid  into  court  is  sufficient  to  pay  the  plaintiff's  claim." 

As  there  was  no  evidence  of  tender  before  suit,  we  are  to  assume 
that  no  such  plea  was  intended  by  the  answer,  and  that  the  $17.05 
was  meant  to  be  a  tender  at  the  time  of  the  joining  of  issue.  The 
provisions  of  the  Code  authorizing  tender  after  suit  brought  (section 
731  et  seq.)  do  not  appear  to  be  made  applicable  to  district  courts 
(section  3347,  subd.  6);  and,  if  they  were,  there  was  yet  no  tender 
of  costs,  and  it  was  ineffectual.  Eaton  v.  Wells,  82  N.  Y.  576.  If 
the  offer  of  judgment  allowed  by  the  old  Code  (sections  64,  68)  is  still 
applicable  to  district  courts,  then  that  practice  was  not  pursued  in 
this  case,  for  there  was  no  offer  of  judgment  made.  As  the  justice 
found  that  the  plaintiff  had  a  claim  which  the  money  paid  into 
court  was  sufficient  to  satisfy,  he  should  have  rendered  judgment 
in  plaintiffs  favor  for  the  amount  due.  He  could  only  render  judg- 
ment in  defendants'  favor  on  proof  that  tender  had  been  made 
before  suit 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  event  All  concur. 


(12  If  lac.  Rep,  86.) 

KENNEY  v.  SUMNER. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  March  15, 1895.) 

t  Appeal— From  Order  Denying  New  Trial— Case. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial  must  be  taken 
on  a  case. 
2.  Same— Motion  to  Dismiss— Stay. 

An  order  granting  defendant  a  stay  of  80  days  after  notice  of  entry  of 
judgment  In  favor  of  plaintiff,  to  make  a  case,  does  not  affect  plaintiff's 
right  to  move  to  dismiss  defendant's  appeal,  but  only  suspends  the  enforce- 
ment of  the  Judgment 
8.  8 amb— Notice. 

A  motion  to  dismiss  an  appeal  must  be  made  on  a  notice  of  eight  days. 

Action  by  Alexander  Kenney  against  Perrin  H.  Sumner.  There 
was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.  Plain- 
tiff moves  to  dismiss  the  appeal.  Denied. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

William  Henry  Knox,  for  appellant 
W.  McCloskey,  for  respondent 

DALY,  O.  J.  Motion  by  plaintiff,  on  notice  of  four  days,  to  dis- 
miss defendant's  appeal  from  an  order  denying  a  motion  made  by 
him  upon  the  minutes  for  a  new  trial,  and  to  affirm  the  said  order, 
on  the  ground  of  failure  to  serve  a  proposed  case  or  any  printed 
papers  on  appeal.  The  plaintiff  had  a  verdict  at  trial  term  on 
October  2,  1894,  for  damages;  and  defendant,  on  the  same  day, 
moved  for  a  new  trial,  which  motion  was  denied.  The  trial  judge 
granted  defendant  a  stay  of  60  days  after  notice  of  entry  of  judg- 
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ment,  and  60  days  to  make  a  case.  Plaintiff  has  not  entered  judg- 
ment npon  his  verdict,  and  defendant  has  appealed  from  the  order 
denying  the  motion  for  a  new  trial.  He  has  not,  however,  made 
and  served  a  case  upon  such  appeal,  and  plaintiff  moves  to  dismiss 
it 

Defendant  insists  that  he  is  not  bound  to  make  and  serve  a  case 
upon  his  appeal,  on  the  ground  that  an  appeal  from  an  order  deny- 
ing  a  new  trial  upon  the  minutes  is  always  heard  upon  a  case  made 
at  the  same  time  as  the  appeal  from  the  judgment,  and  cites  rule 
38.  Nothing  in  that  rule  prevents  an  appeal  from  the  order  and 
the  service  of  a  case  on  such  appeal  independent  of  an  appeal  from 
the  judgment  Section  999  of  the  Code  provides  that  an  appeal 
from  the  order  must  be  heard  upon  a  case  prepared  and  settled  in 
the  usual  manner.  Appellant  contends  that  he  cannot  prepare  a 
case  in  the  absence  of  a  judgment  roll.  Section  997  prescribes 
what  a  case  shall  contain,  and  it  does  not  include  a  judgment  roll. 

It  is  also  urged  by  appellant  that  this  motion  cannot  be  made  by 
the  plaintiff,  because  his  proceedings  are  stayed  until  60  days  after 
notice  of  entry  of  judgment  But  this  is  not  so.  The  trial  judge 
granted  defendant  a  stay  of  60  days  after  notice  of  entry  of  judg- 
ment. This  stay  operated  only  in  case  judgment  was  entered,  and 
suspended  enforcement  thereof.  It  does  not  tie  plaintiff's  hands 
upon  defendant's  appeal  from  the  order  denying  a  new  trial. 

It  is  also  contended  by  appellant  that  his  time  to  make  a  case 
runs  from  notice  of  entry  of  judgment  But  this  rule  applies  only 
to  a  case  made  upon  appeal  from  a  judgment  rendered  by  the  court 
or  referee,  as  in  the  cases  cited  by  him.  French  v.  Powers,  80  N. 
Y.  146;  Schwara  v.  Weber,  103  N.  Y.  658,  8  N.  E.  728.  The  time  to 
make  a  case,  where  the  trial  was  before  a  jury,  runs  from  the  time 
of  the  trial  or  of  a  motion  for  a  new  trial.   Rule  32. 

But  this  motion  must  be  denied  because  the  notice  (four  days) 
is  too  short  Appeals  from  nonenumerated  motions  may  be  dis- 
missed on  three  days'  notice  (rule  41);  but  the  appeal  from  an 
order  granting  or  refusing  a  new  trial  is  an  enumerated  motion, — 
i.  e.  a  motion  arising  on  a  case  (rule  38).  Inasmuch  as  the  order  can 
only  be  reviewed  upon  a  case  made,  it  must  be  deemed  a  motion 
arising  upon  a  case.  Harper  v.  Allyn,  3  Abb.  Pr.  (N.  S.)  186.  A 
motion  may  be  made  to  strike  an  enumerated  appeal  from  the 
calendar,  and  for  judgment  for  want  of  service  of  printed  papers 
(rule  41);  but  such  motion  must  be  upon  notice  of  eight  days 
(Salters  v.  Sheppard,  11  N.  Y.  Wkly.  Dig.  189). 

Motion  denied,  without  costs,  with  leave  to  renew.    All  concur. 
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(85  Han,  506.) 

PEOPLE  v.  FLOUR  CITY  LIFE  ASS'N. 

In  re  POST  et  al. 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1895.) 

Equitable  Assignment— Ordbr  to  Pay  Money. 

An  order  directing  the  treasurer  of  a  life  Insurance  company  to  pay  a 
death  claim  "out  of  any  sum  belonging  to  the  mortuary  fund,"  signed 
by  the  vice  president  and  secretary,  operates  as  an  equitable  assign- 
ment pro  tanto  of  the  mortuary  fund,  though  a  by-law  of  the  company 
provides  that  every  claim  shall  be  paid  by  means  of  "an  order  drawn 
upon  the  depositary  of  the  mortuary  and  benefit  fund,  signed  by  the 
president  or  vice  president,  treasurer  and  secretary." 

Appeal  from'  special  term,  Monroe  county. 

Action  to  dissolve  the  Flour  City  Life  Association.  Lydia  E. 
Post  and  others  filed  claims  against  the  association.  From  an 
order  directing  payment  of  the  claims  in  question  the  receiver  of 
said  association  appeals. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Geo.  F.  Yeoman,  for  appellant 

Geo.  D.  Williams,  for  respondents  Post  and  others. 

Irving  Paine,  for  respondents  O'Connor  and  others. 

DWIGHT,  P.  J.  The  appellant  was  appointed  at  first  temporary 
and  afterwards  permanent  receiver  of  the  defendant  in  an  action 
for  the  dissolution  of  the  corporation.  He  found  among  the  as- 
sets of  the  association  the  sum  of  $2,435.13,  belonging  to  the  "mort- 
uary fund  in  class  B,"  on  deposit  in  the  Central  National  Bank 
of  Rochester.  It  had  been  deposited  by  the  treasurer,  in  obedi- 
ence to  a  by-law  of  the  association,  as  follows: 

"Eighty  per  cent,  of  the  net  assessments  for  mortuary  purposes  shall  be 
deposited  with  such  bank  or  trust  company  as  may  be  designated  by  the 
directors,  to  the  credit  of  the  mortuary  and  benefit  fnnd  of  the  Flour  City 
Life  Association,  from  which  all  claims  shall  be  paid." 

Before  the  appointment  of  the  receiver  each  of  the  petitioners, 
respondents  here,  had  received  from  the  proper  officers  of  the  as- 
sociation an  order  on  the  treasurer  for  the  payment  of  a  claim 
which  had  been  duly  audited  and  approved  by  the  executive  com- 
mittee, and  which — allowing  for  difference  of  name  and  amount — 
was,  in  terms,  as  follows: 

"Office  of,"  etc. 

"Rochester,  N.  Y.,  July  25,  1891. 
"To  J.  T.  Baldwin,  Treasurer:    Pay  to  the  order  of  Lydia  E.  Post,  as 
executrix,  two  hundred  three  and  "/too  dollars,  out  of  any  sum  belonging 
to  the  mortuary  fund  of  class  B,  and  this  shall  be  your  voucher. 

"[Signed]  Wayland  Trask,  1st  Vice  Pres*t 

"1203.16.  Ralph  Mendon,  Beefy." 

The  several  respondents  proceeded,  by  petition  in  the  action  in 
which  the  receiver  was  appointed,  to  obtain  an  order  directing 
him  to  pay  the  several  claims  so  allowed  and  certified,  without 
waiting  for  administration  of  the  receivership  and  a  general  dis- 
tribution of  the  assets,  on  the  ground  that  the  several  orders  men- 
V.33N.Y.s.no.2— 7 
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tioned  constituted,  in  effect,  an  equitable  assignment,  pro  tanto, 
of  the  fund  in  question,  and  that  the  portion  of  the  fund  so  as- 
signed never  came  to  the  hands  of  the  receiver  as  assets  of  the 
association,  but  belonged  to  the  several  claimants  at  the  time  of 
the  appointment  of  the  receiver.  The  holding  at  special  term  was 
in  accordance  with  this  contention  of  the  petitioners,  and  was, 
as  we  think,  entirely  correct.  No  question  whatever  is  made  of 
the  justness  and  validity  of  the  several  claims,  nor  that  they  were 
duly  audited  and  allowed  by  the  proper  officers  of  the  association, 
nor  that  the  several  orders  for  their  payment  which  were  drawn 
upon  the  treasurer  and  delivered  to  the  several  claimants  were 
so  drawn  and  delivered  in  accordance  with  the  uniform  practice 
of  the  association  in  the  payment  of  claims,  of  th*e  character  of 
those  in  question,  established  and  allowed  against  its  funds.  Up- 
on their  face  they  are  drawn  payable  unconditionally  out  of  a 
particular  fund,  and  they  seem  to  meet  all  the  requirements  of 
the  rule  exemplified  in  the  late  cases  of  Brill  v.  Tuttle,  81  N.  Y. 
457,  and  Lauer  v.  Dunn,  52  Hun,  194,  5  N.  Y.  Supp.  161,  and  115 
N.  Y.  405,  22  N.  E.  270,  to  make  them  so  many  assignments,  pro 
tanto,  of  the  fund  named  in  them.  The  contention  to  the  contrary 
is  based  upon  a  by-law  of  the  association  as  follows: 

"Every  claim,  provided  It  shall  have  first  been  approved  by  the  executive 
committee,  shall  be  paid  by  means  of  an  order  drawn  upon  the  depositary 
of  the  mortuary  and  benefit  fund,  signed  by  the  president  or  vice  president, 
treasurer  and  secretary,  and  made  payable  to  the  order  of  the  beneficiary. 
If  living,"  etc 

The  objection  is  that  the  orders  were  not  drawn  by  the  officers 
mentioned  in  the  by-law,  nor  upon  the  depositary  of  the  fund. 
But  this  objection  fails  to  discriminate  between  the  custodian  of 
the  fund  and  the  depositary  of  the  fund,  and  assumes — contrary, 
as  we  think,  to  the  principle  involved — that  the  order  which  shall 
operate  as  an  assignment  of  the  fund  must  be  drawn  upon  the 
latter.  The  treasurer  is,  no  doubt,  in  a  proper  and  important 
sense,  the  custodian  of  the  funds  of  the  association.  They  came 
originally  to  his  hands;  and  though,  for  their  better  security,  he 
is  required  to  deposit  them,  he  must  yet  keep  his  account  with, 
them,  charging  them  with  moneys  received  by  him  and  deposited 
to  their  credit,  and  crediting  them  with  moneys  drawn  from  them 
for  the  payment  of  claims  to  which  they  must  respond.  Such 
being  substantially  the  manner  in  which  the  accounts  of  the  as- 
sociation were  kept,  as  by  all  analogy  and  precedent  we  must  as- 
sume it  to  be,  it  was  certainly  very  proper,  if  not  absolutely  neces- 
sary, that  the  first  step  in  the  payment  of  any  claim  which  had 
been  duly  allowed,  should  be  an  order  such  as  those  in  question 
in  this  case,  drawn  by  the  proper  officers,  upon  the  treasurer  of 
the  association,  payable  out  of  the  appropriate  fund;  aud,  though 
such  an  order  was  required  to  be  supplemented  by  a  check,  signed 
by  the  treasurer,  with  other  officers,  upon  the  bank  where  the 
money  was  deposited,  for  the  actual  payment  of  the  claim,  yet  it 
seems  to  us  that  it  was  the  order  on  the  treasurer,  rather  than 
the  check  on  the  bank,  which,  within  the  principle*  relied  upon 
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here,  constituted  the  equitable  assignment  of  the  fund.  The  af- 
fidavit of  the  receiver  himself  shows  that  it  was  the  practice  of  the 
association  to  give  such  an  order  on  the  treasurer  as  the  first  step 
in  the  payment  of  claims  which  had  been  allowed,  and  that  upon 
the  presentation  of  that  order  to  the  treasurer,  duly  indorsed, 
he  paid  it  by  delivering  to  the  payee  or  indorsee  the  check  on  the 
bank  prescribed  by  the  by-law  last  quoted  above.  We  do  not  find, 
upon  the  proofs  made,  that  the  case  of  the  claimant  Cullman  was, 
as  suggested  in  the  brief  of  counsel  for  the  appellant,  an  excep- 
tion to  the  rule  which  embraces  all  the  other  claims  in  question. 
In  respect  to  all  of  them  we  think  the  order  at  special  term  was 
correct,  and  should  be  affirmed. 

So  ordered,  with  $10  costs  and  disbursements  of  the  appeal  to 
each  of  the  groups  of  respondents  appearing  by  separate  attor- 
neys, payable  by  the  receiver  out  of  the  fund.   All  concur. 


(85  Hun,  482.) 

RIDDELL  v.  RIDDELL. 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1895.) 

1.  Dower— Partnership  Property. 

Real  estate  owned  by  a  partnership  will  be  applied  to  the  firm  debts, 
before  the  widow  of  a  partner  is  entitled  to  dower  therein. 
&  Deed— Knowledge  of  Contents. 

Where  the  only  issue  is  as  to  whether  plaintiff  acknowledged  and  de- 
livered a  deed  of  her  dower  right  in  certain  land,  an  instruction  that  it 
made  no  difference  whether  plaintiff  knew  that  the  instrument  was  a 
deed  is  proper. 

Appeal  from  circuit  court,  Steuben  county. 

Action  by  Mary  E.  Riddell  against  Le  Roy  Riddell.  From  a 
judgment  entered  on  the  verdict  in  favor  of  defeudant,  and  from  an 
order  denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Eli  Sonle,  for  appellant 
DeM.  Page,  for  respondent 

DWIGHT,  P.  J.  The  action  was  ejectment  for  dower  in  seven 
distinct  parcels  of  land,  of  which  the  complaint  alleged  that  George 
Riddell,  the  husband  of  the  plaintiff,  died  seised.  In  respect  to 
three  of  the  parcels,  the  answer  averred  that  they  were  partnership 
property,  bought  by,  and  held  for  the  partnership  uses  of  the  firm 
of  George  Riddell  &  Co.,  which  firm  consisted  of  the  deceased, 
George  Riddell,  and  the  defendant,  Le  Roy  Riddell;  that  the  busi- 
ness and  affairs  of  the  copartnership  had  never  been  settled;  and 
that  it  was  still  indebted  to  divers  persons  to  a  large  amount 
These  facts  were  established  by  uncontradicted  evidence,  and  the 
court  thereupon  dismissed  the  complaint  as  to  the  three  parcels 
of  land  so  situated.  This  disposition  was  undoubtedly  correct 
Fairchild  v.  Fairchild,  64  N.  Y.  471;  Greenwood  v.  Marvin,  111 
N.  Y.  423, 19  N.  E.  228.  "So  long  as  the  partnership  affairs  remain 
unsettled,  like  all  other  assets  of  the  firm  its  real  estate  is  equita- 
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bly  pledged  to  creditors,  and  liable  to  be  absorbed  and  disposed  of 
in  the  process  of  liquidating  the  firm  debts,  and  satisfying  the 
claims  of  the  respective  partners,  as  against  each  other."  Per 
Ruger,  C.  J.,  in  the  case  last  cited.  Widows  are  not  dowable  in 
real  estate  so  situated.  Sage  v.  Sherman,  2  N.  Y.  417.  Some  of 
the  evidence  in  support  of  the  above-mentioned  averments  of  the 
answer  was  objected  to  by  the  plaintiff,  but  they  were  sufficiently 
supported  by  other  evidence,  of  unquestioned  competency  and 
equally  uncontradicted. 

In  respect  to  the  remaining  four  parcels  of  land  involved  in  the 
action,  the  defense  was  made  that  the  plaintiff  had  released  her 
dower  therein  to  the  defendant  by  her  deed,  duly  executed,  acknowl- 
edged, and  delivered  to  him,  during  the  lifetime  of  her  husband.  In 
support  of  this  defense  the  defendant  produced  a  deed  bearing  what 
purported  to  be  the  signature  of  the  plaintiff,  and  a  certificate  of 
her  acknowledgment,  in  due  form,  signed  by  a  justice  of  the  peace 
of  the  county.  The  defendant  testified  that,  on  the  date  of  the 
deed  and  its  acknowledgment,  it  was  executed,  acknowledged,  and 
delivered  to  him  by  the  plaintiff.  The  plaintiff  was  at  first  dis- 
posed to  deny  that  she  had  executed  such  a  deed,  but,  upon  being 
shown  the  signature,  virtually  admitted  that  it  was  hers,  and  still 
denied  that  she  ever  acknowledged  the  deed,  or  delivered  it  to  the 
defendant.  Upon  this  conflict  of  evidence,  if  it  was  such,  the  court 
submitted  to  the  jury  the  single  question  whether  the  plaintiff  ex- 
ecuted, acknowledged,  and  delivered  to  the  defendant  the  deed 
in  question,  and,  in  doing  so,  remarked  to  the  jury,  in  substance, 
that  it  was  immaterial,  for  the  purposes  of  this  action,  whether 
the  plaintiff  understood  the  import  of  the  deed  or  not;  that  the 
action  was  not  based  upon  any  theory  of  fraud  or  deceit  in  procur- 
ing the  deed;  that  there  was  no  allegation  of  fraud  or  deceit  in 
the  case;  that  the  action  was  a  strict  legal  action  to  enforce  the 
plaintiffs  legal  rights,  and  that  if  she  signed  this  deed  she  cannot 
escape  the  consequences,  in  this  action,  because  she  did  not  know 
its  contents.  To  the  charge,  including  this  instruction,  there  was 
but  a  single  exception,  which  presents  the  only  remaining  ques- 
tion in  the  case.  The  exception  was  "to  the  charge  that  it  made 
no  difference  whether  the  plaintiff  knew  it  was  a  deed."  The  in- 
struction was  manifestly  correct  There  was  neither  allegation 
nor  proof  upon  which  the  plaintiff  could  avoid  the  deed,  if  it  was 
in  fact  executed  by  her.  Neither  was  there  any  offer  of  proof  or 
request  to  charge  which  propounded  such  a  cause  of  action  on  the 
part  of  the  plaintiff.  The  only  question  put  to  the  plaintiff  which 
even  remotely  suggested  such  a  proposition  was,  when  she  had 
virtually  admitted  her  signature,  she  was  asked:  "If  you  ever  did 
sign  this  deed,  did  you  know  what  you  were  signing?"  The  ques- 
tion was  objected  to,  and,-  the  objection  being  sustained,  no  excep- 
tion was  taken  to  the  ruling.  There  was,  in  short,  neither  alle- 
gation, proof,  nor  offer  of  proof,  which  tended  to  support  the  con- 
tention made  on  this  appeal — and  apparently  on  the  motion  for  a 
new  trial — that  the  deed  of  the  plaintiff  might  be  avoided  for  fraud, 
or  for  any  other  cause,  if  actually  executed  and  delivered  by  her. 
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We  find  no  exception  in  the  case  which  points  to  error  in  the  trial 
or  disposition  of  the  case,  and  conclude  that  the  judgment  and 
order  appealed  from  must  be  affirmed.    All  concur. 
So  ordered. 

(85  Hun,  46&) 

8TOWERS  V.  GILBERT. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1896.) 

Boundaries — Evidence — Monuments. 

A  survey  made  by  an  official  surveyor,  and  monuments  erected  In  ac- 
cordance with  it,  are  not  alone  sufficient  to  overcome  the  evidence 
afforded  by  monuments  already  existing,  but  it  must  be  shown  that  the 
new  monuments  were  in  fact  correct,  and  that  the  earlier  ones  were  not 
correct. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Eugenia  Stowers  against  Thomas  Gilbert  A  judgment 
was  rendered  in  favor  of  plaintiff,  and  defendant  appeals.  Mod- 
ified. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

F.  A.  Mann,  for  appellant 
C.  M.  Allen,  for  respondent 

DWIGHT,  P.  J.  The  action  was  for  an  injunction  to  restrain 
an  alleged  trespass,  and  for  damages.  The  trespass  described 
consisted  in  the  cutting  off  the  edge  of  projecting  eaves  of  the  plain- 
tiffs house,  and  some  slight  interference  with  other  portions  of 
that  structure  in  the  erection  by  the  defendant  of  the  wall  of  a 
new  structure  on  his  own  lot,  adjoining  that  of  the  plaintiff. 
The  question  involved  was — as  might  be  supposed — the  exact  loca- 
tion of  the  division  line  between  the  two  lots.  This  the  defendant 
was  bound  to  establish,  with  precision,  by  his  own  affirmative  proofs, 
or  he  could  not  justify  his  interference  with  the  obvious  and  un- 
questioned possession  of  the  plaintiff.  This  the  referee  finds  he 
has  failed  to  do,  and  we  agree  with  him  in  respect  to  the  effect — 
or,  rather,  noneffect — of  the  defendant's  proofs.  Those  proofs,  in 
effect,  ignore  the  existing  and  ostensible  landmarks  which  indi- 
cated the  actual  location  of  the  line  in  question,  and  seek  to  estab- 
lish a  new  line  in  accordance  with  a  certain  survey  made  for  the 
city  of  Rochester  to  fix  the  lines  of  the  two  streets  upon  which  the 
premises  in  question  were  bounded.  But  that  survey  was  made 
many  years  after  the  premises  in  question  were  laid  out  and  the  line 
in  question  was  established.  Of  course,  no  infallible  authority 
was  to  be  ascribed  to  that  survey,  although  made  by  an  official 
surveyor,  and  the  monuments  erected  in  accordance  with  it  could, 
of  themselves,  have  no  effect  to  overcome  the  evidence  afforded 
by  monuments  already  existing.  The  burden  was  still  upon  the 
defendant  to  prove  that  the  new  monuments  were  in  fact  correct, 
and  the  earlier  ones  not  in  accordance  with  the  true  and  original 
location  of  the  lines.  This  was  manifestly  not  accomplished  by 
the  evidence  on  the  part  of  the  defendant.  Indeed,  he  made  sub- 
stantially no  attempt  to  justify  the  location  of  the  city  monuments, 
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but  relied  upon  them  as  the  basis  of  his  own  survey  to  fix  the  loca- 
tion of  the  line  in  question.  Such  being  the  case,  we  agree  with 
the  referee  that  he  failed  in  his  defense. 

But,  upon  the  evidence  relating  to  the  extent  of  injury  done  to 
the  plaintiff's  premises,  it  seems  to  us  that  the  award  of  damages 
was  excessive.  The  amount  of  land  embraced  in  the  encroach- 
ment was  inconsiderable,  and  for  it  the  plaintiff  still  has  her  action 
of  ejectment,  and  the  value  of  her  entire  house  was  fixed  by  the 
evidence  in  her  own  behalf  at  $500,  which  was  the  sum  awarded 
for  the  damage  done  to  it,  which  we  think  would  be  fully  covered 
by  the  award  of  one-fifth  of  that  amount.  The  action  being  an 
equitable  one,  the  judgment  is  subject  to  modification  on  appeal. 
We  are  of  opinion  that  it  should  be  modified  by  reducing  the 
amount  of  the  recovery  for  damages  to  the  sum  of  $100,  and,  as 
so  modified,  affirmed,  without  costs  of  this  appeal  to  either  party. 
So  ordered.    All  concur. 


(85  Hun,  552.) 

CONNOLLY  v.  NEWTON. 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1895.) 

Dower— Action*  for— Pleading. 

Code  Civ.  Proc.  8  1597,  provides  that  when,  In  an  action  for  dower,  the 
property  In  which  dower  Is  claimed  is  actually  occupied,  the  occupant 
thereof  must  be  made  defendant,  and  that  when  It  is  not  so  occupied 
the  action  must  be  brought  against  some  person  exercising  acts  of  own- 
ership thereupon,  or  claiming  title  thereto,  or  an  Interest  therein,  at  the 
time  of  the  commencement  of  the  action.  Held,  that  the  complaint  must 
allege  that  defendant  is  such  occupant  or  claimant,  and  an  allegation 
that  plaintiff's  husband  executed  a  deed  of  the  premises  to  defendant, 
In  which  plaintiff  did  not  join,  is  not  sufficient 

Appeal  from  special  term,  Allegany  county. 

Action  by  Essa  Connolly  against  Fred  L.*  Newton.  From  an  in- 
terlocutory judgment  overruling  a  demurrer  to  the  complaint,  de- 
fendant appeals.  Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  J  J. 

J.  R.  Jewell,  for  appellant. 
W.  H.  Nourse,  for  respondent 

DWIGHT,  P.  J.  The  action  was  ejectment  for  dower  in  lands 
of  which  the  plaintiff's  husband  died  seised.  The  demurrer  was  for 
want  of  facts  in  the  complaint  sufficient  to  constitute  a  cause  of  ac- 
tion. The  facts  stated  were  coverture,  seisin  of  the  husband  during 
coverture,  and  death  of  the  husband;  also  that  in  his  lifetime  the 
husband  "executed  a  deed  of  the  above-described  premises  to  the 
defendant,  Fred  L.  Newton,  the  plaintiff,  his  wife,  not  joining  in 
such  conveyance,"  and  that  she  "had  in  no  way  confirmed  said  con- 
veyance, or  released  her  dower  in  said  premises."  The  existing 
statute  which  gives  and  regulates  the  action  for  dower  (Code  Civ. 
Proc.  §  1597)  provides  that: 

"When  the  property,  In  which  dower  Is  claimed,  is  actually  occupied  the  oc- 
cupant thereof  must  be  made  defendant  In  the  action.    When  It  is  not  so 
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occupied  the  action  must  be  brought  against  some  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  interest  therein,  at  the 
time  of  the  commencement  of  the  action." 

This,  we  take  it,  is  equivalent  to  saying  that  the  defendant  in 
such  an  action  must  be  shown  to  be  within  one  Of  the  categories 
described, — i.  e.  that  he  is  either  an  occupant  of  the  premises,  or, 
if  the  premises  were  not  occupied,  then  a  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  interest  there- 
in, when  the  action  was  commenced;  and,  if  such  fact  must  be 
shown,  it  must  be  alleged.  It  is  equivalent,  we  suppose,  to  saying 
that  the  action  can  be  maintained  only  against  a  person  or  persons 
who  are  within  the  description  of  the  statute;  and,  if  such  is  the 
case,  then  the  complaint  must  allege  the  facts  accordingly.  In  this 
case  the  complaint  does  not  state  whether  the  property  is  actually 
occupied  or  not,  nor  that  the  defendant  is  an  occupant  thereof,  or 
is  a  person  exercising  acts  of  ownership  thereupon,  or  that  he 
claims  title  thereto,  or  an  interest  therein.  The  only  allegation 
in  respect  to  the  defendant  is  that  the  plaintiff's  husband,  in  his 
lifetime,  executed  a  deed  of  the  premises  to  him.  It  is  not  even 
alleged  that  the  deed  was  ever  delivered  to  him,  nor  that  he  took 
possession  of  the  premises,  or  ever  claimed  title  thereto,  or  an  in- 
terest therein.  So  far  as  appears  by  the  complaint,  the  defendant 
may  have  been,  not  merely  at  the  time  of  the  commencement  of  the 
action,  but  at  all  times,  a  total  stranger  to  the  title  and  to  the 
premises.  We  think  the  demurrer  was  well  taken,  and  should 
have  been  allowed.    All  concur. 

Interlocutory  judgment  appealed  from  reversed,  and  demurrer 
allowed,  and  final  judgment  ordered  for  the  defendant  thereon,  un- 
less the  plaintiff,  in  20  days,  serve  an  amended  complaint,  and  pay 
the  costs  of  the  demurrer. 

(85  Hun,  554.) 

DAVIS  v.  AIKIN. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Rks  Judicata— Counterclaim. 

A  complaint  alleged  that  plaintiff  employed  defendant,  an  attorney,  to 
bring  an  action  for  him;  that  judgment  therein  was  rendered  in  favor 
of  plaintiff,  and  was  collected  by  defendant,  who  refuses  to  pay  it  over 
to  plaintiff;  and  that  defendant  "has  and  does  now  wrongfully  convert 
the  same."  Held,  that  such  complaint  stated  a  cause  of  action,  not  on 
contract,  but  for  the  wrongful  conversion  of  money  received  by  defend- 
ant in  a  fiduciary  capacity;  and  therefore  the  neglect  of  defendant  to 
set  up  as  a  counterclaim  a  cause  of  action  against  plaintiff  arising  out 
of  contract  (Code  Civ.  Proc.  §  2947)  did  not  preclude  defendant  from  after- 
wards suing  plaintiff  thereon. 

Appeal  from  Niagara  county  court. 

Action  by  Henry  M.  Davis  against  Benjamin  Aikin.  From  the 
judgment  of  the  county  court  reversing  a  judgment  of  the  justice's 
court,  plaintiff  appeals.  Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  BRADLEY  and  LEWIS,  JJ. 

Henry  M.  Davis,  in  pro.  per. 
E.  C.  Hart,  for  respondent 
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DWIGHT,  P.  J.  The  principal  cause  of  action  in  the  plaintiffs 
complaint  was  for  professional  services,  as  an  attorney,  rendered 
by  him  to  the  defendant,  and  the  case  presents  the  question 
whether  that  cause  of  action  was  barred,  under  the  provisions  of 
section  2947  of  the  Code  of  Civil  Procedure,  by  the  neglect  of  the 
plaintiff  to  interpose  it  as  a  counterclaim  in  an  action  previously 
brought  by  the  defendant  against  him.  The  answer  to  the  ques- 
tion depends  upon  the  nature  and  circumstances  of  the  last-men- 
tioned action. 

The  provisions  of  the  statute  referred  to  are  as  follows: 

"Where  the  defendant,  In  an  action  to  recover  damages  upon  or  for  breach 
of  a  contract,  neglects  to  Interpose  a  counterclaim,  consisting  of  a  cause  of 
action  in  his  favor  to  recover  damages  for  a  like  cause,  which  might  have  been 
allowed  to  him  upon  the  trial  of  the  action,  he,  and  every  person  deriving  title 
thereto  through  or  from  him,  are  forever  thereafter  precluded  from  maintain- 
ing an  action  to  recover  the  same,  or  any  part  thereof." 

It  is  only,  therefore,  in  action  on  contract  that  the  omission  to 
set  up  a  counterclaim  operates  to  preclude  the  future  main- 
tenance of  an  action  thereon;  and  it  becomes  the  question  of  this 
case  whether  the  action  by  the  defendant  in  which  the  plaintiff 
here  omitted  to  interpose  his  counterclaim,  was  an  action  on  con- 
tract. The  complaint  in  that  action  is  before  us,  and,  though 
drawn  for  a  justice's  court,  it  is  full  in  its  details,  and  prepared 
with  evident  attention  to  the  rules  of  pleading.  It  first  alleges, 
by  way  of  inducement,  the  employment  by  the  plaintiff  therein 
(the  defendant  here)  of  the  defendant  therein  (the  plaintiff  here), 
as  attorney,  to  bring  a  certain  action  for  him  in  the  supreme  court, 
under  the  agreement  that  the  latter  would  charge  and  receive  for 
his  services  in  such  action  only  the  statutory  costs  which  should 
follow  the  judgment  to  be  obtained  by  the  plaintiff  therein;  that 
the  action  was  brought  and  tiled,  and  judgment  was  obtained 
and  entered,  in  favor  of  the  plaintiff  therein,  for  $75  damages,  and 
$19.56  disbursements  for  witnesses'  fees  which  had  been  expended 
by  him,  besides  the  statutory  costs  to  which  his  said  attorney  was 
entitled  under  the  agreement  before  stated.  The  complaint  in 
question  then  alleges  that  the  said  Davis  has  received  and  collect- 
ed on  said  judgment  the  said  sums  of  $75  damages,  and  $19.56 
disbursements  paid  by  the  plaintiff  therein,  besides  the  full  allow- 
ance of  statutory  costs;  and  that  he  refuses  to  pay  to  the  plaintiff 
therein  the  said  sums  of  $75  and  $19.56,  though  payment  of  the 
same  has  been  duly  demanded  of  him;  but  that  he  refuses  so  to 
do,  and  retains  the  same,  and  "has  and  does  now  wrongfully  con- 
vert the  same,  to  wit,  the  sum  of  ninety-four  dollars  and  fifty-six 
cents,  to  his  own  use."  We  believe  that  the  action  thus  charac- 
terized by  the  complaint  therein  is  not  an  action  on  contract,  bat 
distinctly  an  action  for  the  wrongful  conversion  of  moneys  re- 
ceived by  the  defendant,  in  a  fiduciary  capacity,  for  the  plaintiff 
therein.  There  is  no  allegation  of  a  contract  in  the  complaint, 
except  that  one  stated  by  way  of  inducement,  which  fixed  the  com- 
pensation to  be  received  by  the  attorney  for  his  services  as  such. 
It  is  true  that  a  contract  might  be  implied,  from  the  facts  alleged, 
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that  the  defendant  in  that  action  would  pay  to  the  plaintiff  all  the 
excess  of  the  recovery  therein  over  and  above  the  taxable  costs; 
but  there  is  no  allegation  of  such  a  contract,  either  express  or  im- 
plied, and,  on  the  contrary,  the  allegation  is  that  the  defendant 
therein  has  received  and  wrongfully  converted  to  his  own  use  the 
amount  for  which  the  action  was  brought  The  action,  as  exhib- 
ited by  the  complaint,  which  has  been,  in  substance,  recited,  seems 
to  have  possessed  all  the  elements  of  an  action  sounding  in  tort, 
and  entitling  the  plaintiff  therein  to  an  order  of  arrest  pending 
the  action,  and  to  an  execution  against  the  person  on  the  recovery 
of  judgment;  and1  to  such  an 'action  we  suppose  the  defendant  can 
neither  be  required  nor  permitted  to  interpose  a  counterclaim. 
Code  Civ.  Proc.  §  501,  subd.  2;  Distilling  Co.  v.  O'Brien,  72  Hun, 
462,  25  N.  Y.  Supp.  281. 

In  the  action  now  under  review,  another  defense,  on  the  facts, 
was  interposed  to  the  plaintiff's  principal  cause  of  action;  but 
that  defense  seems  to  have  been  properly  tried  before  the  'justice, 
and  was  determined  in  favor  of  the  plaintiff.  The  reversal  in  the 
county  court  we  must  assume,  in  the  absence  of  an  opinion,  to 
have  been  based  upon  the  gronnd  heretofore  discussed.  Such  be- 
ing the  case,  the  judgment  of  the  county  court  should  be  reversed, 
and  that  of  the  justice  affirmed. 

Judgment  of  the  county  court  of  Niagara  county  reversed,  and 
that  of  the  justice  affirmed,  with  costs.   All  concur. 


(85  Hon,  464.) 

SOPBR  v.  HA  USE  Y. 
(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

1.  Marriage—  What  Constitutes. 

An  agreement  between  a  man  and  woman  that  they  will  live  together 
does  not  constitute  a  marriage,  where  there  was  no  agreement  that  they 
would  live  together  as  husband  and  wife. 

2.  Wilm— Construction. 

A  will  provided  that  testator's  son  should  have  "a  home"  for  life  on 
the  farm  which  testator  devised  to  his  daughter.  The  son  had  always 
lived  on  the  farm  with  his  father,  and  assisted  in  working  it,  for  which 
he  received,  besides  his  board,  $200.  Held,  that  it  was  testator's  intention 
that  the  son  should  render  such  services  on  the  farm  as  would  be  an 
appropriate  compensation  for  his  home. 
8.  Same— Election  to  Take  under. 

Where  a  will  provides  that  testator's  son  "shall  have  a  home  on  my 
farm  where  I  now  reside  during  his  natural  life,  if  he  shall  so  elect," 
the  son  is  entitled  to  the  benefit  whenever  he  elects  to  demand  it,  and 
does  not  forfeit  his  right  by  failing  to  indicate  that  he  elects  to  claim  it. 

Appeal  from  special  term,  Seneca  county. 

Action  by  Ellen  Soper  against  Elmer  Halsey,  impleaded,  etc. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 
Modified. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

J.  N.  Hammond,  for  appellant. 
P.  L.  Manning,  for  respondent 
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D WIGHT,  P.  J.  The  action  was  to  obtain  a  judicial  construc- 
tion of  the  following  clause  in  the  will  of  Luther  H.  Halsey,  de- 
ceased, viz.: 

"And  I  further  will  and  direct  that  my  said  son  Elmer  shall  have  a  home 
on  my  farm  where  I  now  reside  during  his  natural  life,  if  he  shall  so  elect, 
and  shall  remain  unmarried,  but  he  shall  have  no  right  to  bring  a  wife  on 
said  farm  In  case  of  his  marriage." 

The  testator  made 'his  will  in  1881,  and  died  in  1883,  at  the  age 
of  75  years.  The  defendant  Elmer,  his  only  son,  had  always  re- 
mained at  home,  and  worked  on  the  farm,  and,  although  somewhat 
addicted  to  drink,  was,  in  the  language  of  witnesses  "very  atten- 
tive to  the  farm  as  a  rule,"  and  "was  his  father's  principal  depend- 
ence for  work  for  a  great  many  years."  During  the  last  10  years 
of  his  father's  life,  Elmer  maintained  relations  with  a  woman  named 
Tallman,  which  the  court  at  special  term  finds  constituted  mar- 
riage, within  the  meaning  of  the  testamentary  provision  in  ques- 
tion. This  finding  we  regard  as  altogether  unsupported  by  the  evi- 
dence. There  was  never  any  marriage  ceremony  nor  any  contract 
of  marriage.  There  was  no  agreement  to  live  together  as  husband 
and  wife,  but  only  to  live  together.  He  had  never  held  the  woman 
out  to  the  world  as  his  wife,  nor  was  she  reputed  to  be  such,  but 
the  general  reputation  was  to  the  contrary.  The  facts  were  not 
such  as  to  constitute  the  relation  of  marriage  in  the  eye  of  the 
law,  and  clearly  they  did  not  constitute  that  relation  within  the 
intention  of  the  testator,  because,  with  the  facts  well  known  to  him, 
he  makes  the  provision  in  question  for  his  son,  to  continue  so  long 
as  he  "shall  remain"  unmarried.  Whatever  the  purport  or  effect 
of  that  provision,  we  have  no  hesitation  in  saying  that  it  was  not 
forfeited  or  defeated  by  the  existence  of  the  relations  between 
Elmer  and  Elizabeth  Tallman. 

The  remaining  problem  in  the  case,  viz.  to  give  its  due  construc- 
tion and  effect  to  the  provision  in  question,  according  to  the  in- 
tention of  the  testator,  is  perhaps  not  so  easy  of  solution.  It  must 
depend  largely  upon  facts  aliunde  the  provision  itself,  some  of 
which,  in  addition  to  those  already  stated,  are  as  follows:  The 
wife  of  the  testator  died  before  the  will  was  made.  Elmer  and 
Ellen,  the  plaintiff,  were  the  only  ones  of  his  children  who  re- 
mained at  home  with  him, — the  latter  as  his  housekeeper,  and  the 
former  as  his  main  dependence  on  the  farm.  The  farm  consisted 
of  160  acres  of  good  land,  and  was  considered  by  the  testator  when 
he  made  his  will  to  be  worth  $16,000.  He  gave  it,  free  of  incum- 
brance, except  the  provision  in  question  for  Elmer,  to  Ellen,  to- 
gether with  all  the  household  effects  and  the  livestock,  except  the 
horses.  To  two  other  married  daughters  he  gave  f 5,000  each,  ab- 
solutely, and  his  residuary  estate,  whatever  that  should  be.  To 
three  grandchildren  he  gave  f 1,000  each,  absolutely,  and  to  a  son 
George,  who  is  not  otherwise  mentioned  anywhere  in  the  case, 
the  sum  of  f 1,000,  "provided  he  shall  call  for  the  same  within  ten 
years  after  my  death."  The  case  affords  no  explanation  of  the 
curious  proviso  attached  to  this  gift,  but  in  itself  it  indicates  some- 
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thing  peculiar  in  the  status  of  this  son;  possibly  that  he  had 
long  since  disappeared  from  home  and  from  the  knowledge  of  his 
father,  and  that  it*  was  even  doubtful  whether  he  was  still  alive. 
But,  whatever  the  case  in  this  respect,  we  think  the  son  George 
may  be  dismissed  from  the  account  when  a  comparison  is  made 
of  the  several  provisions  for  thje  children  of  the  testator.  To  Elmer 
he  gave  |500  absolutely,  and  the  income,  annually,  of  |500,  which 
sum  he  gave  to  his  executors  in  trust  for  that  purpose,  besides  the 
working  horses  and  farm  implements  on  the  farm  at  the  time  of 
his  decease.  The  disparity  in  the  provision  thus  far  for  Elmer 
and  Ellen  was  very  great,  while,  so  far  as  appears,  both  had  de- 
served alike  from  their  father.  The  effect  of  the  additional  provi- 
sion here  in  question  was  to  lessen  in  some  degree  that  disparity 
by  laying  a  burden  upon  the  one  for  the  benefit  of  the  other.  It 
was  also  intended,  no  doubt,  to  have  the  effect  of  continuing  the 
relations  of  the  two  to  each  other,  and  to  the  home  which  had  been 
theirs  in  common  for  so  many  years.  By  the  terms  of  the  will, 
Elmer,  on  certain  conditions,  was  to  have  a  home  on  the  farm  dur- 
ing his  natural  life,  and  Ellen  was  to  have  the  farm  subject  to  the 
interest  of  Elmer.  The  precise  question  here  is  what  the  term 
"home,"  as  here  employed,  was  intended  to  include.  The  court 
at  special  term  said  it  meant  only  a  lodging  place  for  which  Elmer 
should  pay  what  it  was  reason  a  by  worth.  We  are  not  at  all 
satisfied  with  this  exposition.  We  think  it  falls  short  of  the 
benevolent  intention  of  this  prudent  father  towards  his  somewhat 
wayward,  but  always  faithful,  son.  It  is  impossible  to  restrict  the 
meaning  of  the  word  "home"  as  here  employed  to  mere  shelter 
and  a  bed.  Elmer  had  always  had  a  home  on  the  farm,  and  it  in- 
cluded subsistence;  and  so,  we  are  satisfied,  was  the  home  intended 
to  do  which  his  father  provided  for  him  by  his  will.  But  we  do 
not  suppose  that  it  was  intended  that  his  sister,  or  her  grantees  of 
the  farm,  should  support  him  in  idleness.  While  his  father  lived, 
Elmer  had  earned  his  living,  and  more,  by  his  labor  on  the  farm. 
He  had  received  from  his  father  f 200  a  year,  besides  his  board,  for 
his  services.  And,  when  his  father  provided  for  him  a  continuance 
of  his  living  on  the  farm,  we  think  it  fair  to  assume  that  it  was 
intended  he  should  continue  to  render  corresponding  services,  in 
return  therefor.  A  similar  view  was  taken  of  a  similar  provision 
in  a  will  in  the  case  of  Lyon  v.  Lyon,  65  N.  Y.  339.  That  was  the 
case  of  provision  by  a  father  of  a  home  for  a  daughter  on  premises 
devised  to  sons.  The  daughter  had  been  accustomed  to  render  the 
usual  services  of  a  daughter  in  the  home  of  her  father,  and  the 
court  held  that,  under  the  provision  in  question,  she  was  entitled 
to  a  home,  including  support  and  maintenance,  and  was  bound,  in 
return,  to  render  appropriate  services  in  the  home  therefor.  In 
this  case  it  cannot  be  required  that  Elmer  should  do  the  work  which 
he  did  on  his  father's  farm,  by  which  he  earned  $200  a  year  besides 
his  board  and  lodging;  but  we  think  it  is  in  keeping  with  the 
spirit  of  the  provision  made  for  him  that  he  should  render  to  those 
charged  with  furnishing  him  his  living  such  services  on  the  farm 
as  are  appropriate  as  a  compensation  therefor. 
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The  contention  that  the  defendant  had  forfeited  his  "interest  in 
the  farm"  by  failing  to  indicate  that  he  elected  to  claim  it  is  not 
to  be  maintained  in  this  case.  No  time  is  fixed,  by  the  provision, 
in  which  the  election  shall  be  made,  and  we  suppose  he  is  entitled 
to  the  benefit  whenever  he  elects  to  demand  it 

The  judgment  in  this  case  should  be  modified  in  accordance  with 
the  views  here  expressed,  and,  as  so  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party.    So  ordered.    All  concur. 


(86  Hun,  1.) 

WASMUTH  v.  BUTLER. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Negligence— Leaving  Horses  Unfastened  in  Street. 

A  verdict  for  plaintiff  for  injuries  caused  by  defendant's  runaway  horse 
will  not  be  disturbed  where  it  appears  that  defendant's  driver  left  the 
horse  standing  in  the  street  unfastened,  and  not  watched,  and  that  while 
the  driver  was  absent  the  horse  became  frightened  and  ran  away,  and 
plaintiff  need  not  show  that  the  horse  was  vicious. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Caroline  Wasmuth  against  Edward  H.  Butler.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  made  on  the  minutes,  de- 
fendant appeals.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

D.  N.  McNaughten,  for  appellant. 
Wm.  Armstrong,  for  respondent 

DWIGHT,  P.  J.  The  action  was  to  recover  damages  for  a  bodily 
injury  sustained  by  the  plaintiff  by  means  or  in  consequence  of  al- 
leged negligence  of  the  defendant's  servant  in  the  management  and 
control  of  a  horse  of  the  defendant,  while  used  and  employed  in 
the  business  of  the  latter.  The  evidence  plainly  demonstrated  the 
negligence  complained  of.  The  horse,  which  was  driven  to  a  light 
cart,  in  delivering  newspapers,  was  left  by  the  driver  standing  in 
the  street,  unfastened  and  not  watched,  while  the  driver  went  in- 
side a  neighboring  building,  and  shut  the  door  behind  him.  While 
thus  left  alone  the  horse  became  frightened  and  ran  away,  in  the 
direction  in  which  the  plaintiff  was  driving  on  the  street,  overtook 
her  from  behind,  collided  with  her  wagon,  and  threw  her  out,  and 
in  the  fall  she  sustained  the  somewhat  serious  injury  of  which  she 
complains.  The  court  at  the  circuit  properly  submitted  to  the 
jury  the  question  whether  the  act  of  the  defendant's  servant  in 
leaving  the  horse  untied,  and  without  supervision,  on  the  street  of 
a  city,  was  negligence;  but  if  the  verdict  of  the  jury  had  answered 
that  question  in  the  negative  it  would  probably  have  been  a  ques- 
tion for  the  court,  on  a  motion  for  a  new  trial,  whether  the  verdict 
were  not  so  manifestly  opposed  to  the  experience  and  judgment  of 
mankind  as  to  necessitate  the  granting  of  the  motion.  Certainly, 
the  verdict  in  the  affirmative  on  the  question  of  negligence  was 
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justified  by  the  facts.  It  has  become  almost  proverbial  that  no 
horse  is  safe  to  leave  untied  on  the  street 

The  contention  of  the  defendant  that  it  was  necessary,  in  order 
to  the  maintenance  of  the  plaintiff's  action,  to  show  that  the  horse 
was  of  a  vicious  nature,  is  sufficiently  answered  by  the  suggestion 
that  the  complaint  is  not  of  the  fault  of  the  horse,  but  of  the  fault  of 
the  driver.  Precisely  the  same  principle  was  involved  in  the  case 
of  Dickson  v.  McCoy,  39  N.  Y.  400,  where  the  horse  was  let  loose 
on  the  street,  to  go,  as  he  was  accustomed  to  do,  from  one  stable  to 
another,  and,  in  his  passage,  playfully  kicked  over  the  plaintiff,  a 
little  child.  It  was  held  there,  as  here,  that  it  was  not  required 
to  show  that  the  horse  was  of  a  vicious  nature,  or  accustomed  to 
kick  or  injure  mankind;  that  the  fault  upon  which  the  action  was 
based  was  not  that  of  the  horse,  but  that  of  the  owner,  in  suffering 
the  horse  to  go  at  large  on  the  street.  In  that  case  the  horse  was 
purposely,  in  this  case  negligently,  suffered  to  go  at  large,  with 
the  result  in  each  case  of  an  injury  to  another,  who  was  without 
blame.  The  judgment  and  order  appealed  from  must  be  affirmed. 
So  ordered.    All  concur. 

(85  Hun,  482.) 

SHEEHAN  v.  GOLDEN  et  $L 

(Supreme  Court,  General  Term,  Fifth  Department  April  12.  1895.) 

Replevin— Return  op  Goods  to  Dependant. 

The  seller  of  goods,  after  they  had  been  seized  under  execution  against 
the  buyer,  brought  replevin  against  the  buyer  and  the  sheriff,  on  the 
ground  that  the  sale  was  procured  by  fraud.  The  buyer  answered,  deny- 
ing the  fraud,  and  alleging  that  at  the  time  of  the  levy  the  title  was  in  him. 
and,  by  virtue  of  the  levy,  passed  to  the  sheriff,  and  demanded  judgment 
for  a  return  of  the  goods.  The  sheriff  did  not  answer.  Hdd,  that  though 
the  action  was  not  maintainable,  because  no  steps  were  taken  to  rescind 
the  sale  until  after  the  levy  (Wise  v.  Grant,  35  X.  E.  1078,  140  N.  Y.  593), 
the  court,  on  dismissing  the  complaint,  properly  refused  to  order  the  re- 
turn of  the  goods  to  the  sheriff,  but  left  any  party  aggrieved  to  any 
further  remedy  to  which  he  might  be  entitled. 

Appeal  from  district  court,  Erie  county. 

Action  by  Jeremiah  F.  Sheehan  against  Israel  Golden  and  an- 
other. From  a  judgment  dismissing  the  complaint  entered  on  a  ver- 
dict directed  by  the  court  in  favor  of  defendants,  defendant  Golden 
appeals.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

E.  L.  Jelleneck,  for  appellant 
Wallace  Thayer,  for  respondent 

DWIGHT,  P.  J.  The  action  was  replevin  for  a  quantity  of  goods 
alleged  to  have  been  obtained  by  the  defendant  Golden  from  the 
plaintiff  by  means  of  fraudulent  representations.  The  goods  were 
taken  by  the  replevin  process  from  the  possession  of  the  defendant 
Beck,  sherifT  of  Erie  county,  who  had  previously  seized  them  by 
virtue  of  an  execution  against  the  defendant  Golden.    The  goods 
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were  not  reclaimed  pending  the  action,  and  the  defendant  Beck 
made  default.  The  defendant  Golden  answered,  denying  the  fraud 
charged  against  him,  and  alleging  that  at  the  time  of  the  levy  by 
the  sheriff  the  goods  were  the  property  of  him,  the  defendant 
Golden,  and  that  by  virtue  of  such  levy  the  defendant  Beck  had 
acquired  all  his  (Golden's)  right,  title,  and  interest  therein.  He 
demanded  judgment  for  the  return  of  the  goods,  with  damages  for 
their  taking  and  detention,  besides  costs.  On  the  trial  it  appeared 
that  the  plaintiff  did  not  discover  the  alleged  fraud  until  after  the 
levy  by  the  sheriff,  and,  of  course,  had  taken  no  step  to  rescind 
the  contract  of  sale,  nor  indicated  his  intention  so  to  do,  until 
after  such  levy;  and  thereupon  the  court  at  the  circuit,  under  the 
case  of  Wise  v.  Grant,  140  N.  Y.  593,  35  N.  E.  1078,  directed  a  ver- 
dict of  no  cause  of  action.  With  this  the  defendant  was  not  con- 
tent, but  asked  for  the  direction  of  a  verdict  to  the  effect  that  the 
defendant  Beck  was  entitled  to  a  return  of  the  property.  This 
was  refused,  and  the  defendant  excepted,  and  that  exception  is  the 
ground  of  his  appeal  from  the  judgment  dismissing  the  complaint, 
and  for  costs,  which  he  caused  to  be  entered  on  the  verdict  directed 
as  above. 

It  is  conceded  that  the  action  could  not  be  maintained  under  the 
■doctrine  of  Wise  v.  Grant,  supra  The  question  is  whether,  such 
being  the  case,  the  defendant  Golden  was  entitled  to  a  judgment 
for  the  return  of  the  property  to  the  defendant  Beck.  Of  course, 
he  was  not  entitled  to  have  it  returned  to  himself.  By  his  answer 
he  had  expressly  disclaimed  for  himself  all  right  and  title  and 
interest  therein  after  the  levy  by  the  sheriff.  This  disclaimer  was 
probably  too  broad.  He  had  at  least  a  reversionary  interest  in 
■case  the  goods  sold  for  more  than  the  amount  of  the  execution. 
But  he  had  no  right  to  the  possession  of  the  goods.  That  was 
vested  in  the  sheriff  by  the  levy,  and  it  was  for  the  sheriff  to  defend 
or  to  relinquish  if  he  saw  fit  not  to  defend  it.  .  He  must  be  sup- 
posed to  have  had  his  own  reasons  for  not  defending  his  possession 
■of  the  property,  and  demanding  its  return  to  him.  In  failing  to  do 
so,  he  has  acted  upon  his  own  responsibility;  and  the  rights  of 
others,  probably,  need  not  suffer  by  his  default.  But  in  this  action 
It  is  not  apparent  that  anybody  else  can  interpose  to  obtain  for 
him  what  he  has  declined  to  ask  for  himself.  The  question  is  not 
free  from  difficulty,  and  the  result  indicated  presents  some  anomalies. 
We  are  inclined  to  think  the  case  is  one  omitted  to  be  provided 
for  in  all  the  infinite  detail  of  the  statute  which  gives  the  "action 
to  recover  a  chattel."  Certainly,  we  find  nothing  in  the  statute 
which  favors  the  proposition  that  a  defendant  who  is  not  entitled 
to  a  return  of  the  property  to  himself  can  have  judgment  for  its 
return  to  another  defendant  who  has  not  asked  for  it.  The  merits 
•of  the  case  are  all  with  the  plaintiff.  The  defendant  did  not 
attempt  to  meet  the  case,  made  on  the  trial,  of  his  fraudulent  pro- 
curement of  the  goods.  His  sole  dependence  was  upon  a  technical 
construction  of  the  statute,  which  prevented  the  plaintiff  from 
maintaining  his  action.    We  are  of  opinion  that  the  court  at  the 
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circuit  correctly  decided  to  dismiss  the  complaint  in  this  action, 
and  leave  any  party  aggrieved  to  such  further  remedy  as  he  may 
be  advised  to  pursue. 

The  judgment  appealed  from  should  be  affirmed.  So  ordered. 
All  concur. 


(86  Hun,  470.) 

REYNOLDS  v.  EMPIRE  LUMBER  CO.,  Limited. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Accord  and  Satisfaction— Receipt  of  Part  Payment. 

Where  a  debtor  sends  to  his  creditor,  whose  claim  is  unliquidated,  a 
check  stating  that  it  is  "in  full,"  and  the  creditor  accepts  and  uses  the 
check,  he  cannot  afterwards  claim  that  the  debt  was  not  paid  in  full, 
though,  as  soon  as  he  received  the  check,  he  notified  the  debtor  that  the 
check  was  not  sufficient  in  amount,  and  sent  a  bill  showing  a  balance 
due  after  crediting  the  check. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Thomas  J.  Reynolds  against  the  Empire  Lumber  Com- 
pany. From  a  judgment  dismissing  the  complaint,  and  for  a  coun- 
ter claim  in  favor  of  defendant  of  121.06  and  interest,  plaintiff 
appeals.  Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

E.  A.  Nash,  for  appellant 
H.  M.  Hill,  for  respondent 

DWIGHT,  P.  J.  The  sole  question  made  on  this  appeal  relates 
to  the  allowance  of  a  counterclaim  of  $21.06;  and  whether  that 
counterclaim  was  properly  allowed  depends  upon  the  question 
whether  a  certain  payment,  by  check,  made  by  the  plaintiff  to  the 
defendant,  was  or  was  not  in  full  of  a  small  balance  of  indebtedness 
concededly  due  from  the  former  to  the  latter,  the  amount  of  which 
was  unliquidated.  The  referee  finds  the  amount  of  that  indebted- 
ness on  the  1st  day  of  January,  1889,  to  have  been  $106.43.  On 
the  9th  day  of  February  the  plaintiff  sent  to  the  defendant  a  state- 
ment of  the  account,  exhibiting  a  balance  due  from  him  of  $85.37, 
and  inclosed  his  check  for  that  amount,  in  the  following  terms: 

"Rochester,  N.  Y.,  Feb'y  9,  1889. 

"Banking  House  of  A.  G.  Woodruff,  Livonia,  N.  Y.:  Pay  to  the  order  of 
Empire  Lumber  Company,  Lt'd,  in  full,  eighty-five  and  37-100  dollars. 

"$85.37-100.  [Signed]        T.  J.  Reynolds." 

The  check  was  received  by  the  defendant  in  due  course  of  mail, 
and  on  the  11th  day  of  February  the  defendant  wrote  the  plaintiff 
as  follows: 

"Rldgeway,  Pa.,  Feb'y  11,  1889. 
"T.  J.  Reynolds,  Esq.— Dear  Sir:  Yours  of  the  9th,  inclosing  check  for 
JS5.37,  purporting  to  be  in  full  for  account  between  us,  received.  In  reply, 
we  cannot  accept  It  In  that  way,  as  you  owe  us  $39.45  yet,  to  balance  a/c  to 
Sept  19th,  1888;  and  on  receipt  of  same,  in  addition  to  check  of  $85.37  rec'd, 
will  balance  a/c,  and  receipt  to  you. 

"[SiguedJ  Empire  Lumber  Co.,  A.  M.  McClalm,  Treas." 
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On  the  18th  day  of  the  same  month  the  defendant  again  wrote 
the  plaintiff,  inclosing  this  time  its  statement  of  the  account,  exhib- 
iting a  balance  due  defendant,  to  date,  of  f 142.20,  after  crediting 
the  check  of  $85.37,  and  again  declining  to  accept  the  check  in  full 
settlement  of  the  same.  To  this  letter  the  plaintiff  replied  on  the 
23d  of  the  same  month,  pointing  out  what  he  asserted  were  errors 
in  the  defendant's  statement  of  the  account,  and  insisting  upon  the 
correctness  of  his  own.  There  seems  to  have  been  no  further  ref- 
erence to  the  check,  in  the  correspondence  of  the  parties,  until  the 
9th  day  of  September,  when  the  defendant  wrote  the  plaintiff  as 
follows: 

"Rldgeway,  Pa.,  Sep.  9,  1889. 
T.  J.  Reynolds,  Esq.— Dear  Sir:  Referring  to  your  last,  Feb'y  9,  inclosing 
check,  $85.37,  purporting  to  be  In  full,  would  say  we  to-day  credit  the  check  on 
a/c,  and  use  same.  We  cannot  recognize  It  as  a  full  settlement  of  a/c,  as 
the  check  Indicates. 

"Yours,  &c.,  [Signed]        Empire  Lumber  Co.,  Lmt'd." 

Upon  these  proofs  the  referee  found,  as  matter  of  fact,  "that  on 
the  9th  day  of  February,  1889,  the  plaintiff  paid  the  defendant,  on 
account,  the  sum  of  f 85.37,"  to  which  finding  the  plaintiff  excepted. 
The  plaintiff  also  excepted  to  the  refusal  of  the  referee  to  find,  on 
request,  that  the  payment  of  $85.37  was  in  full  of  any  claim  of  the 
defendant  against  the  plaintiff. 

We  think  the  two  exceptions  were  well  taken.  The  principles 
involved,  and  the  rule  applicable  to  cases  of  this  character,  have 
been  recently  discussed  by  this  court  and  the  court  of  appeals  in 
two  cases  in  which  the  facts  were  somewhat  different,  and  the  re- 
sults different,  accordingly.  See  Fuller  v.  Kemp,  138  N.  Y.  231,  33 
N.  E.  1034,  and  Nassoiy  v.  Tomlinson,  65  Hun,  491,  20  N.  Y.  Supp. 
384.  The  discussion,  pro  and  con,  in  those  cases,  was  so  full  that 
we  do  not  deem  it  necessary  to  repeat  it  in  this  case.  We  think 
we  need  only  say  that  we  find  the  present  case  to  conform  in  its 
essential  facts  to  the  former  of  these  cases,  in  which  it  was  held 
that  the  payment  there  made  and  accepted  was  to  be  regarded  as 
a  payment  in  full  of  the  claim  in  dispute  between  the  parties.  And 
so  we  hold  in  this  case.  It  follows  that  the  judgment  appealed 
from  must  be  reversed,  unless  the  defendant  consent  to  its  modifica- 
tion by  striking  out  the  recovery  on  the  counterclaim. 

Judgment  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
event,  unless  the  defendant,  within  20  days,  stipulate  to  strike  out 
from  the  judgment,  as  entered,  the  recovery  on  the  counterclaim 
of  |27.75,  in  which  case  the  judgment,  as  modified,  is  affirmed,  with- 
out costs  of  this  appeal  to  either  party.   All  concur. 


(86  Hun,  6.) 

MILLER  v.  UNION  CENT.  LIFE  INS.  CO. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Insurance — Void  Pomct — Recovery  of  Premiums. 

Where  the  agent  of  a  life  Insurance  company,  In  filling  up  an  applica- 
tion, writes  a  false  answer,  so  as  to  make  it  appear  that  the  applicant 
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was  qualified  to  Insure  In  sucb  company,  knowing  that  be  was  not,  and 
the  applicant  signed  the  application  without  reading  it,  on  the  statement 
of  the  agent  that  It  was  "all  right,"  he  may,  on  discovering  the  fraud,  re- 
cover the  premium  paid,  and  surrender  the  policy. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  George  B.  Miller  against  the  Union  Central  Life  In- 
surance Company.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
made  on  the  minutes  of  the  court,  defendant  appeals.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

W.  H.  Meads,  for  appellant 

E.  G.  Mansfield,  for  respondent 

DWIGHT,  P.  J.  The  action  was  to  recover  a  premium  paid  by 
the  plaintiff  on  the  issuance  to  him  of  a  life  policy  by  the  defend- 
ant, on  the  ground  that  such  payment  was  procured  by  the  fraudu- 
lent conduct  and  representations  of  the  defendant's  agents.  Sev- 
eral specifications  of  fraud  were  made  by  the  complaint,  all  but 
one  of  which,  however,  were  withheld  by  the  court  from  the  con- 
sideration of  the  jury.  That  one  was  submitted  in  the  following 
language  of  the  charge:  "It  is  the  claim  of  the  plaintiff  that 
Wright  [the  general  agent  of  the  defendant],  and  the  doctor  associ- 
ated with  him,  produced  and  sent  to  the  company  a  record  which 
purported  to  be  a  medical  examination  of  the  plaintiff,  which  was 
inaccurate  and  fraudulent;  that  in  it  they  recorded  an  answer  that 
was  not  given  by  the  plaintiff,  and  which  was  known  by  these 
parties  as  not  to  have  been  given  by  him,  which  answer,  if  made, 
would  make  the  policy  issued  to  the  plaintiff  void."  The  plaintiff 
was  a  restaurant  keeper,  and  kept  a  bar  in  his  restaurant.  Wright, 
the  agent  who  took  his  application,  was  in  the  habit  of  taking 
lunch  there,  and  knew  very  well  the  business  in  which  he  was 
engaged.  He  took  the  application  in  the  restaurant,  and  in  plain 
sight  of  the  bar.  He  afterwards  brought  in  the  examining  phy- 
sician, and  introduced  him  to  the  plaintiff,  and  the  medical  ex- 
amination was  taken,  and  reduced  to  writing,  in  a  little  room 
separated  from  the  bar  only  by  a  lattice-work  partition.  In  that 
examination  occurred  the  printed  question,  "Are  you  engaged  in 
any  way  in  the  sale  or  manufacture  of  alcoholic,  malt,  or  vinous 
liquors?"  and  to  this  question  the  physician  wrote  the  answer, 
"No."  In  respect  to  this  question  and  answer,  the  plaintiff  testi- 
fied that  neither  the  agent  nor  the  medical  examiner  read  that 
question  to  him;  that  they  asked  him  if  he  owned  the  bar,  and  he 
told  them  he  did;  that  they  asked  him  if  he  ever  tended  the  bar, 
and  he  told  them  he  did  once  in  a  while,  when  the  barkeeper  was 
out  He  testified  that  he  did  not  read  the  examination  after  it 
was  filled  out,  nor  was  it  read  to  him,  but  that  he  signed  it,  as  he 
was  told  to  do,  on  the  statement  that  it  was  all  right,  and  ignorant 
of  the  fact  that  it  contained  the  question  and  answer  above  stated. 
The  agent  testifies  that  he  was  not  present  at  the  taking  of  the 
examination,  and  the  medical  examiner  that  he  read  to  the  plaintiff 
the  question  in  dispute,  and  that  he  answered  it  in  the  negative. 
v.33N.Y.8.no.2— 8 
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This  made  the  single  issue  of  fact  which  was  submitted  to  the 
jury,  and  they  found  thereon  in  favor  of  the  plaintiff.  The  court 
charged  the  jury  that  if  the  fact  was  as  testified  to  by  the  plaintiff, 
that  he  informed  the  agent  and  medical  examiner  that  he  owned 
and  kept  the  bar,  and  sometimes  attended  upon  it  himself,  and  the 
examiner  inserted  the  negative  answer  to  the  question  quoted,  and 
took  the  plaintiff's  signature  to  the  examination  without  reading 
it  to  him,  then  the  fraud  complained  of  was  established;  that  there 
was  no  room  for  the  theory  of  mistake;  and  that  the  jury  might 
assume  it  was  done  for  some  ulterior  purpose.  There  was  no  ex- 
ception to  this  instruction,  nor  to  any  portion  of  the  charge.  In 
his  complaint  the  plaintiff  alleged  that  when  he  discovered,  after 
the  payment  of  the  first  premium  on  his  policy,  that  he  was  recorded 
as  having  made  the  false  answer  to  the  question  concerning  his 
engagement  in  the  liquor  traffic,  he  requested  the  defendant, 
through  its  said  general  agent,  to  waive  the  provision  in  his  policy 
which  prohibited  such  occupation  on  his  part,  and  that  the  de- 
fendant refused  so  to  do.  This  allegation  is  supported  by  the 
testimony  of  the  plaintiff,  to  the  effect  that  he  did  make  such  re- 
quest, and  that  the  only  proposition  made  to  him  in  response  was 
that  if  he  would  amend  his  answer  in  question,  so  as  to  state 
that  he  was  the  proprietor  of  the  bar,  but  that  he  had  a  bartender, 
and  did  not  attend  to  the  bar  himself,  the  company  would  give  him 
the  waiver;  but  that  the  plaintiff  refused  to  make  the  answer  in 
that  form,  for  the  reason  that  it  would  still  have  been  a  false  an- 
swer to  the  question,  and,  as  the  court  instructed  the  jury,  on  this 
point  there  was  substantially  no  controversy.  On  the  trial  the 
plaintiff  produced  the  policy,  and  offered  then  and  there  to  cancel 
and  surrender  the  same.  This,  then,  is  the  case  which  went  to 
the  jury,  and  was  determined  by  a  verdict  for  the  plaintiff,  and 
that  verdict  was,  no  doubt,  sufficiently  supported  by  the  evidence. 
It  is  upon  its  exception  to  the  denial  of  its  motion  for  a  nonsuit, 
and  for  the  direction  of  a  verdict,  that  the  defendant  depends  for 
an  argument  in  support  of  this  appeal,  and  that  upon  the  ground 
that,  upon  the  facts  testified  to  by  the  plaintiff,  the  defendant 
would  have  had  no  defense  to  an  action  on  the  policy.  This  may 
very  well  be  conceded,  but  the  proposition  is  not  to  be  entertained 
that,  such  being  the  facts,  it  was  the  duty  of  the  plaintiff  to  go  on 
through  his  lifetime  paying  the  premiums  on  a  policy  which,  on 
the  face  of  the  paper  on  which  it  had  been  procured  by  him, 
was  void,  and  at  his  death  leave  to  the  beneficiary,  named  therein 
the  legacy  of  a  lawsuit,  without  even  the  benefit  of  his  testimony 
to  prove  the  fraud  which  had  been  perpetrated  upon  him.  We 
have  no  doubt,  upon  the  facts  established  by  the  verdict  in  this 
case,  that  the  plaintiff's  action  was  well  brought,  and  the  judgment 
properly  rendered  in  his  favor.  The  judgment  and  order  appealed 
from  should  be  affirmed.    All  concur.   So  ordered. 


Sop.  Ct.] 
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LEE  v.  LEE. 


(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

L  Executors  and  Administrators— Reference  of  Claim— Amendment. 

Under  Code  Civ.  Proa  8  2718,  as  amended  in  1893,  providing  that  on 
the  entry  of  an  order  referring  a  claim  against  a  decedent  the  proceed- 
ing becomes  "an  action"  in  the  supreme  court,  the  claim  may  be  amend- 
ed after  the  order  of  reference  is  entered. 
4  Same— Effect  of  Application  to  Referee. 

An  application  to  the  referee  for  leave  to  amend,  which  Is  denied  on 
the  ground  that  he  has  no  power,  does  not  affect  the  right  to  afterwards 
apply  to  the  court. 

Appeal  from  special  term,  Allegany  county. 

Claim  by  Emma  C.  Lee  against  Emeline  Lee,  as  administratrix 
of  John  S.  Lee,  deceased.  From  an  order  allowing  claimant  to 
amend  or  supplement  her  claim,  defendant  appeals.  Affirmed. 

Argued  before  LEWIS,  BRADLEY,  and  WARD,  JJ. 

Rufus  Scott,  for  appellant 
Clarence  A.  Farnnm,  for  respondent 

BRADLEY,  J.  The  claim  as  presented  by  the  plaintiff  to  the 
defendant  against  the  estate  of  her  intestate,  and  referred  with 
approval  of  the  surrogate,  purported  to  have  arisen  during  the 
period  from  1882  to  1890,  both  inclusive.  The  reference  was  per- 
fected June  12,  1893.  On  the  hearing  the  defendant  gave  proof  of 
payments  of  money  made  by  her  intestate  to  the  plaintiff  prior  to 
1882.  and  in  the  years  1878,  1880,  and  1881.  Thereupon  the  plain- 
tiff sought  to  prove  that  during  those  years  the  defendant's  intestate 
had  received  from  her  other  property  than  that  included  in  the 
claim  so  presented.  The  evidence  was  excluded,  and  application 
then  made  to  the  referee  by  the  plaintiff  for  leave  to  amend  her 
statement  of  claim  was  denied  for  the  asserted  reason  of  want  of 
power.  Thereupon  the  motion  was  made  to  the  court,  and  the 
order  appealed  from  granted,  permitting  the  plaintiff  to  do  so. 
Prior  to  June,  1893,  such  an  amendment  was  not  permissible.  Eld- 
red  v.  Eames,  115  N.  Y.  401,  22  N.  E.  216;  Von  Hermanni  v.  Wagner, 
81  Hun,  431,  30  N.  Y.  Supp.  991.  The  statute,  as  amended  that 
year,  provides  that  on  entry  of  the  order  of  reference  in  such  a 
ease  the  proceeding  becomes  an  action  in  the  supreme  court,  and 
that  the  referee  has  the  same  powers  as  if  the  reference  had  been 
made  in  an  action  in  which  the  court  might  by  law  direct  a  refer- 
ence. Code  Civ.  Proc.  §  2718.  This  provision  of  the  statute  had 
become  operative  at  the  time  the  defendant  made  her  agreement  to 
refer.  In  its  application  to  a  case  of  this  character  the  statute 
has  extended  the  definition  as  was  before  given  of  an  action.  Id. 
§  3333.  And  it  is  brought  within  the  provision  that  the  court 
may,  at  any  stage  of  it  before  or  after  judgment,  in  furtherance  of 
justice,  amend  any  pleading  or  other  proceeding  by  inserting  any 
allegation  material  to  the  case.  Id.  §  723.  Since  this  is  made  an 
action,  it  comes  within  and  subject  to  the  rules  of  practice  applica- 


Digitized  by 


116 


HEW  YORK  SUPPLEMENT,  Vol.  33.  "     [Slip.  Ct. 


ble  to  actions  for  all  purposes  consistent  with  its  nature.  The 
method  of  instituting  it  remains  as  before.  The  reference  by  the 
approval  of  the  surrogate  is  made  upon  the  agreement  in  writing 
of  the  creditor  and  the  personal  representatives  of  the  decedent, 
founded  upon  the  presentation,  verified,  of  the  claim,  and  the  doubt 
entertained  by  the  latter  of  its  justice.  There  is  some  reason  for 
the  supposition  that  it  may  not  have  been  contemplated,  when  the 
statute  was  amended,  that  the  representatives  in  this  form  of  pro- 
ceeding would  be  required  to  contest  any  claim  other  than  that 
which  should,  preliminarily  to  the  reference,  be  verified  and  pre- 
sented as  prescribed  by  the  statute.  While  there  may  be  reasons 
for  caution  in  allowing  amendment  of  claim  in  such  cases,  and 
why  it  should  be  done  only  when  essential  to  the  promotion  of  jus- 
tice, they  do  not  deny  to  the  court  the  power  to  permit  amendment 
as  of  pleadings  and  proceedings  in  actions.  The  main  purpose  of 
the  amendment  sought  in  the  present  case,  as  indicated  by  the 
appeal  book,  is  to  enable  the  plaintiff  to  support  the  claim  which 
was  referred  by  proving  that  the  moneys  which  the  defendant  seeks 
to  prove  were  paid  by  her  intestate  to  the  plaintiff  were  moneys 
due  to  her  from  him  for  and  on  account  of  transactions  prior  to  1882, 
and  therefore  were  not  properly  applicable  to  her  claim  as  pre- 
sented, which  commenced  with  that  year. 

It  is  urged  on  the  part  of  the  defendant  that,  inasmuch  as  the 
statute  provides  that  on  the  entry  of  the  order  of  reference  the 
proceeding  shall  become  an  action,  the  proceedings  subsequent  to 
that  time  only  can  be  treated  as  in  an  action.  We  think  that  the 
entry  of  the  order  was  intended  as  the  event  upon  which  the  pro- 
ceeding in  its  entirety  should  become  an  action.  Such  is  the  fair 
import  of  the  provisions  of  the  statute,  and,  as  the  consequence, 
the  provision  of  section  416,  Code  Civ.  Proc,  that  a  civil  action  is 
commenced  by  the  service  of  a  summons,  is  by  the  amendment  in 
question  qualified  by  the  exception  thus  created.  This  must  be 
treated  as  an  action,  and  as  such,  consequently,  its  proceedings 
are  subject  to  the  exercise  of  the  power  of  the  court  as  they  are  in 
other  actions  which  have  been  referred  to  a  referee  for  trial. 
Adams  v.  Olin,  78  Hun,  309,  29  N.  Y.  Supp.  131;  Hustis  v.  Aldridge, 
144  N.  Y.  508,  39  N.  E.  649.  The  refusal  of  the  referee  to  permit 
the  plaintiff  to  amend  for  the  asserted  reason  of  want  of  power 
was  not  necessarily  in  the  way  of  an  effectual  application  to  the 
court  for  the  amendment.  Nor  did  the  fact  that  the  action  was 
referred  deny  to  the  court  the  power  to.  grant  the  application  to 
amend.  In  view  of  the  ultimate  purpose,  as  above  indicated,  of 
the  amendment  sought  by  the  plaintiff,  the  allowance  of  it  was  not 
unreasonable  or  unjustly  prejudicial  to  the  defendant  The  order 
should  be  affirmed,  without  costs.   All  concur. 


Sap.  a.] 
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WALBOURN  v.  HING8TEN. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Release  and  Discharge— Binding  Effect — Pleading  and  Proof. 

Where  an  answer  alleged  that  plaintiff,  before  the  action  was  brought, 
released  all  causes  of  action  which  he  might  hare  against  defendant, 
including  the  cause  of  action  sued  on,  a  reply  that  such  release  related 
to  2  certain  cause  of  action  other  than  the  one  in  suit,  of  which  plaintiff 
was  ignorant  at  the  time,  is  not  sufficient  to  limit  the  legal  effect  of  the 
release,  since  plaintiff,  for  that  purpose,  must  show  either  mutual  mis- 
take, or  mistake  on  his  part  and  fraud  on  the  part  of  defendant 

Appeal  from  special  term,  Erie  county. 

Action  by  Henry  Walbourn  against  Edward  J.  Hingsten.  From 
an  interlocutory  judgment  overruling  a  demurrer  to  the  reply  to 
new  matter  contained  in  the  answer,  defendant  appeals.  Reversed. 

The  alleged  cause  of  action  is  criminal  conversation  of  the  defendant  with 
plaintiff's  wife  in  the  spring  and  summer  of  1891.  The  new  matter  alleged 
in  the  answer  is  that  in  April,  1892,  the  plaintiff  received  from  the  defend- 
ant the  sum  of  $500  in  full  satisfaction  and  discbarge,  among  other  things, 
of  the  damages  mentioned  and  alleged  in  the  complaint  and  thereupon  de- 
livered to  the  defendant  a  release  in  writing  made  and  executed  by  him, 
whereby,  In  consideration  of  tbe  said  sum  of  $500,  the  plaintiff  remised,  re- 
leased, and  discharged  the  defendant  "of  and  from  all  and  all  manner  of 
action  or  actions,  cause  and  causes  of  action,  suits,  debts,  dues,  sums  of 
money,  accounts,  reckonings,  bonds,  bills,  specialties,  covenants,  contracts, 
controversies,  agreements,  promises,  variances,  trespasses,  damages,  judg- 
ments, events,  executions,  claims,  and  demands  whatsoever,  in  law  or  in 
equity,  which  against  the  defendant  the  plaintiff  ever  then  had,  or  which 
he,  or  his  heirs,  executors,  or  administrators,  thereafter  could,  should,  or 
may  have  for,  upon,  or  by  reason  of  any  matter,  cause,  or  thing  whatsoever, 
from  the  beginning  of  the  world  to  the  day  of  the  date  of  said  release."  The 
plaintiff,  being  required  by  order  of  the  court  to  reply  to  such  new  matter, 
alleged  by  way  of  such  reply  that  In  October,  1890,  an  agreement,  set  forth, 
was  made  between  him  and  the  defendant,  and  "that  because  of  a  disagree- 
ment over  it  and  its  terms  the  plaintiff  and  the  defendant  had  a  dispute, 
and  growing  out  of  the  same,  and  solely  relating  thereto,  the  release  set 
forth  In  answer  of  the  defendant  was  executed,  and  the  money  so  paid 
thereunder  was  paid  and  received  only  on  and  for  damages  or  dues  due  from 
said  Hingsten  upon  and  relating  to  said  contract  and  in  no  way  related  to 
the  matters  set  forth  in  the  complaint";  and  that  at  the  time  of  signing  said 
release  the  "plaintiff  had  no  knowledge  of  the  wrongful  acts  alleged  against 
the  defendant  In  his  complaint,  and  therefore  could  not  have  tried  to  settle 
his  alleged  claims  as  claimed  in  the  defendant's  answer;  and  he  therefore 
denies  each  and  every  allegation  of  the  defendant  as  set  forth  under  the 
third  clause  of  the  answer,  excepting  as  explained  hereinbefore."  The  de- 
fendant interposed  a  general  demurrer  to  the  reply. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Henry  B.  Loveland,  for  appellant. 
Edward  L.  Jellinek,  for  respondent. 

BRADLEY,  J.  The  plaintiff  does  not  controvert  the  fact  that 
he  made  the  release  set  forth  in  the  answer,  but  alleges  that  it 
was  not  intended  to  and  did  not  embrace  the  matters  constituting 
the  cause  of  action  charged  in  the  complaint,  and  that  it  was  made 
in  reference  solely  to  a  certain  other  matter  about  which  a  contro- 
versy had  arisen  between  the  parties.    Those  allegations  of  the 
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reply  relate  not  to  the  terms  of  the  instrument,  but  to  its  purpose 
and  effect.  And  in  support  of  the  assertion  in  that  respect  the 
plaintiff  alleges  that  when  it  was  made  he  was  ignorant  of  the  mat- 
ters which  constitute  the  subject  of  the  cause  of  action  set  forth 
in  his  complaint.  This  alone  is  not  sufficient  to  qualify  the  release 
or  limit  its  terms  and  legal  effect.  The  right  to  do  so  by  oral 
evidence  is  dependent  upon  the  charge  of  mutual  mistake  of  the 
parties  to  the  instrument  in  making  and  taking  it,  or  fraud'on  the 
part  of  the  defendant  and  mistake  on  the  part  of  the  plaiutiff. 
Kirchner  v.  Sewing  Math.  Co.,  135  N.  Y.  182,  31  N.  E.  1104.  The 
same  facts  which  could  be  proved  to  reform  it  may  be  available  to 
limit  its  effect  to  a  like  extent  as  would  the  reformation  if  made. 
In  the  present  case  the  plaintiff  was,  pursuant  to  the  statute,  put 
to  his  reply  to  the  new  matter  in  the  answer.  Code  Civ.  Proc.  §  516. 
He  did  so.  The  question  presented  by  the  demurrer  is  one  of  plead- 
ing. And  for  the  support  of  his  reply  it  was  necessary  for  the 
plaintiff  to  allege  all  the  facts  essential  to  overcome  wholly  or 
partially  the  effect  which  the  terms  of  the  release  set  up  in  the 
answer  fairly  import  This  the  plaintiff  failed  to  do,  as  he  neither 
alleged  facts  to  the  effect  that  it  was  made  in  terms  so  broad  and 
comprehensive  as  to  include  the  cause  of  action  alleged  in  the  com- 
plaint by  mutual  mistake  of  the  parties  to  it,  or  by  reason  of  any 
fraud  on  the  part  of  the  defendant.  It  is  true  that  the  plaintiff 
alleged  in  his  reply  that  the  release  was  made  on  settlement  of  a 
matter  of  dispute  between  the  parties  arising  out  of  a  certain 
agreement  into  which  they  had  previously  entered,  and  in  reference 
to  that  controversy  only,  and  that  the  plaintiff  was  then  ignorant 
of  the  facts  upon  which  this  action  is  founded.  It  is  not  com- 
petent by  oral  evidence  of  such  facts  merely  to  contradict,  qualify, 
or  limit  the  terms  of  the  release.  This  was  sought  to  be  done  in 
Kirchner  v.  Sewing  Mach.  Co.,  and  the  view  of  the  general  term 
that  it  was  permissible  (59  Hun,  186,  13  N.  Y.  Supp.  473)  was  dis- 
approved by  the  court  of  appeals,  where  it  was  said:  "The  opera- 
tion of  such  an  instrument  cannot  be  made  to  depend  upon  oral 
testimony  as  to  knowledge  of  the  creditor,  when  he  executed  it, 
of  the  liability  which  he  subsequently  seeks  to  enforce."  135  N.  Y. 
188,  31  N.  E.  1104.  Such  is  the  general  rule  as  between  parties  to 
written  instruments,  in  the  absence  of  mutual  mistake  or  fraud. 
In  Noble  v.  Kelly,  40  N.  Y.  415,  the  release  was  by  construction  held 
to  have  been  so  limited  in  its  terms  as  not  to  embrace  the  entire 
subject  of  the  action.  And  in  Rosboro  v.  Peck,  48  Barb.  92,  the 
question  had  relation  to  the  consideration  expressed  in  the  release. 
This,  as  such,  is  always  open  to  explanation  by  parol.  McCrea  v. 
Purmort,  16  Wend.  460.  It  is  unnecessary  now  to  inquire  how  far 
and  with  what  effect  the  facts  stated  in  the  reply  would  be  admis- 
sible, if  mutual  mistake  or  fraud  were  alleged.  As  the  reply  charges 
neither,  no  effectual  issue  is  tendered  by  it.  The  judgment  should 
be  reversed,  with  leave  to  the  plaintiff  to  amend  his  reply  on  pay- 
ment of  costs  of  the  demurrer  and  of  this  appeal.   All  concur. 
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HOWE  v.  CITY  OP  ROCHESTER. 


(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1895.) 

Elections — Poll  Clerks— Power  to  Appoint. 

Laws  1891,  c  7,  providing  for  the  election  of  the  Inspectors  of  elections 
to  serve  during  the  ensuing  year,  is  repealed  by  Laws  1892,  c.  680  (ap- 
proved May  18,  1892),  which  provides  (sections  11,  12)  that  inspectors  in 
cities  should  be  appointed  by  the  common  council,  which  should  also  ap- 
point poll  clerks,  except  that  where  the  Inspectors  were  elected  they 
should  appoint  the  poll  clerks.  Laws  1892,  c.  687,  §  14  (also  approved 
May  18.  1892),  provides  that  "if  an  office  be  continued  by  the  general 
laws  constituting  the  revision  of  which  this  chapter  is  a  part,  the  person 
now  lawfully  holding  such  office  shall,  subject  to  the  provisions  of  such 
general  laws,  continue  therein  for  the  term  for  which  he  was  chosen." 
Held,  that  inspectors  of  elections  in  the  city  of  Rochester,  elected  in 
March,  1892,  under  the  act  of  1891,  were  authorized  to  appoint  the  poll 
clerks  at  the  general  election  in  November,  1892. 

Appeal  from  Monroe  county  court. 

Action  by  John  B.  Howe  against  the  city  of  Rochester.  From 
a  judgment  of  the  county  court  reversing  a  judgment  of  the  munici- 
pal court,  plaintiff  appeals.  Reversed. 

Argued  before  D  WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  J  J. 

Wm.  Plumb,  for  appellant. 

A.  J.  Rodenbeck,  for  respondent. 

DWIGHT,  P.  J.  The  action  was  to  recover  compensation  for 
services  rendered  by  the  plaintiff  as  poll  clerk  of  the  Second  dis- 
trict of  the  Twelfth  ward  of  the  city  of  Rochester  at  the  general 
election  held  on  the  8th  day  of  November,  1892.  That  plaintiff 
acted  as  such  poll  clerk,  and  that  his  services  were  reasonably 
worth  the  amount  claimed  therefor,  was  admitted  in  behalf  of  the 
defendant  The  question  mooted  was  of  the  validity  of  his  appoint- 
ment. It  was  alleged  in  the  complaint  and  admitted  by  the  an- 
swer that  he  was  appointed  by  the  inspectors  of  election  of  the 
district  above  named,  and  the  averment  of  the  answer  was  that 
such  appointment  was  illegal,  null,  and  void,  for  the  reason  that 
the  law  required  that  poll  clerks  for  the  several  election  districts 
of  the  city  of  Rochester  should  be  appointed  by  the  common  council. 
Here,  then,  was  the  issue,  and  the  only  issue,  presented  by  the 
pleadings  in  respect  to  the  validity  of  the  plaintiff's  appointment, 
viz.  whether  it  should  have  been  made  by  the  inspectors  of  elec- 
tion or  by  the  common  council  of  the  city.  In  the  opinion  of  the 
learned  county  judge,  and  in  the  brief  of  counsel  for  the  respond- 
ent here,  the  question  is  discussed  of  the  validity  of  the  election 
or  appointment  of  one  or  more  of  the  inspectors  of  election  by 
whom  the  appointment  of  the  plaintiff  was  made.  But — aside  from 
the  consideration  that  the  inspectors  of  election  were  de  facto 
the  incumbents  of  the  office,  and  their  acts  valid  so  far  as  they 
concerned  the  public  or  the  rights  of  third  parties  (People  v.  Cook, 
8  N.  Y.  67) — that  question  is  effectually  excluded  from  this  case 
by  the  state  of  the  pleadings  above  noted.  By  the  allegations  of 
both  complaint  and  answer,  it  is  established,  for  all  the  purposes 
of  thiB  action,  that  the  appointment  of  the  plaintiff  was  made  by 
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the  inspectors  of  election,  and  no  question  is  made  but  that 
the  inspectors  held  and  exercised  their  office  in  all  respects  de 
jure  as  well  as  de  facto.  It  was  too  late  on  either  appeal  to  raise 
an  issue  upon  which  the  parties  were  concluded  by  the  pleadings. 
The  sole  question  in  this  case,  therefore,  as  we  regard  it,  is  be- 
tween common  council  and  inspectors  of  election,  viz.:  To  which 
office  did  the  appointment  of  poll  clerks  pertain,  at  the  time  of 
the  appointment  of  the  plaintiff?  He  was  appointed  in  October, 
1892,  at  the  first  meeting  of  the  inspectors  of  election,  two  of 
whom  were  elected  and  one  appointed  at  the  charter  election  in 
their  district  in  March  of  that  year.  At  that  time,  it  is  conceded, 
the  provisions  of  chapter  7  of  the  Laws  of  1891  were  in  force, 
which  provided  for  such  election  and  appointment  of  three  in- 
spectors of  election,  who  should  act  as  such  at  all  general  and 
special  elections  held  in  their  district  during  the  ensuing  year. 
The  term  of  office  of  these  inspectors,  therefore,  embraced  the 
general  electipn  of  November,  1892.  But,  in  the  revision  of  the 
general  laws  of  the  state,  the  legislature  of  1892  enacted  chapter 
680  of  the  Laws  of  that  year,  constituting  chapter  6  of  the  General 
Laws,  and  to  be  known  by  the  short  title  of  'The  Election  Law." 
It  was  approved  by  the  governor  on  the  18th  day  of  May.  This 
statute  expressly  repealed  chapter  7  of  the  Laws  of  1891,  as  well 
as  chapter  130  of  the  Laws  of  1842,  of  which  the  act  of  1891  was 
an  amendment,  and  contained  the  provision  that,  unless  otherwise 
provided,  the  inspectors  of  election,  in  cities,  should  be  appointed 
by  the  common  council  (section  11).  It  was  also  provided,  in  effect, 
by  section  12  of  the  same  statute,  that  where  the  inspectors  were 
appointed  by  the  common  council  the  same  authority  should  ap- 
point the  poll  and  ballot  clerks,  but  where  inspectors  were  elected 
they  should  appoint  the  clerks.  At  the  same  session  of  the  legis- 
islature  was  enacted,  and  on  the  same  day,  May  18th,  was  approved 
by  the  governor,  chapter  7  of  the  Revision,  to  be  known  by  the 
short  title  of  "The  Public  Officer's  Law."  By  section  14  of  that 
statute,  it  was  provided  that  "if  an  office  be  continued  by  the  gen- 
eral laws  constituting  the  revision  of  which  this  chapter  is  a  part, 
the  person  now  lawfully  holding  such  office  shall,  subject  to  the 
provisions  of  such  general  laws,  continue  therein  for  the  term  for 
which  he  was  chosen,  or,  if  holding  over  after  the  expiration  of  his 
term,  until  his  successor  shall  be  chosen  and  shall  have  qualified." 
There  can  be  no  doubt  but  this  provision  covers  the  case  of  in- 
spectors of  election  in  cities  who  had  been  elected  and  appointed 
under  the  act  of  1891.  They  were,  therefore,  continued  in  office 
until  the  charter  election  of  March,  1893;  and,  having  taken  office 
under  a  statute  which  provided  for  the  election  of  inspectors,  they 
were,  by  force  of  section  12  of  the  election  law  (supra),  authorized 
to  appoint  the  poll  and  ballot  clerks.  This  we  regard  as  the 
proper  solution  of  the  problem  presented  by  the  several  statutes 
bearing  upon  the  question  here  involved,  and  this  view  results  in 
the  reversal  of  the  judgment  of  the  county  court,  and  the  affirm- 
ance of  that  of  the  municipal  court  of  Rochester.  So  ordered,  with 
costs  to  the  appellant  in  this  court  and  the  county  court  All  con- 
cur. 
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VAN  VOORHIS  v.  WEBSTER  et  aL 


(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Partnership — Firm  Property. 

Under  a  partnership  agreement  which  requires  one  of  the  partners  to 
"furniah  for  the  use  of  the  copartnership,  during  its  continuance,  all 
necessary  teams,  *  *  •  in  conducting  the  business,"  teams  owned  by 
such  member,  and  applied  by  him  to  the  use  of  the  firm,  do  not  become 
partnership  property. 

Appeal  from  special  term,  Monroe  county. 

Action  by  John  Van  Voorhia  against  Hawley  E.  Webster,  Ella  A. 
Webster,  and  Hannah  F.  Brown.  From  an  order  denying  a  motion 
to  vacate  a  warrant  of  attachment,  Charles  E.  Bostwick,  as  receiver 
of  the  firm  of  H.  E.  Webster  &  Co.,  appeals.  Reversed. 

Argued  before  D WIGHT,  P.  J„  and  LEWIS  and  BRADLEY,  JJ. 

Arthur  Sutherland,  for  appellant. 
John  Van  Voorhis,'for  respondent 

BRADLEY,  J.  The  defendant  Hawley  E.  Webster,  by  means  of 
false  representations,  obtained  of  the  plaintiff  $500,  on  the  credit 
of  his  firm  of  H.  E.  Webster  &  Co.  Afterwards,  on  September  27, 
1894,  this  action  was  commenced,  and  the  warrant  of  attachment 
issued  therein  was  levied  upon  partnership  property  of  the  defend- 
ants, composing  such  firm.  On  the  following  day,  in  an  action  for 
the  dissolution  of  the  firm,  etc.,  Charles  E.  Bostwick  was  appointed 
receiver  of  the  partnership  assets,  and  his  motion  to  vacate  the  at- 
tachment was  shortly  thereafter  made.  The  grounds  recited  in  it 
are  that  the  defendants  have  disposed  of  and  are  about  disposing  of 
their  property  with  intent  to  defraud  their  creditors,  and  that  they 
are  secreting  themselves,  and  keeping  themselves  concealed,  to 
avoid  the  service  of  a  summons.  The  motion  to  vacate  the  attach- 
ment was  made,  not  only  upon  the  papers  on  which  it  was  allowed, 
but  also  upon  other  affidavits  and  papers.  The  latter  ground  so 
recited  in  the  attachment  was  unsupported  by  the  affidavits.  The 
defendants  did  not  seek  to  keep  themselves  concealed,  and  there 
was  nothing  in  the  affidavits  tending  to  indicate  that  any  of  the 
defendants  other  than  Hawley  E.  Webster  sought  to  do  so  (Bogart 
v.  Dart,  25  Hun,  395);  and  as  to  him  the  charge  is  not  well  sus- 
tained. 

The  question  is  whether  or  not  the  attachment  is  supported  on 
the  ground  that  the  defendants  had  assigned  or  disposed  of  their 
property  with  intent  to  defraud  their  creditors,  or  were  about  to 
do  so  with  such  intent.  The  defendant  H.  E.  Webster,  having  the 
office  of  postmaster  at  Brockport,  N.  Y.,  had  appropriated  to  his 
own  use  government  funds  derived  from  the  business  of  the  post 
office  to  the  amount  of  about  |2,000.  He  was  unable  to  pay  it 
The  persons  who  were  his  sureties  paid  the  amount  Thereupon 
he  and  his  wife,  Ella  A.  Webster,  individually,  and  as  members  of 
the  firm  of  H.  E.  Webster  &  Co.,  sold  and  transferred  to  them  all 
their  right,  title,  and  interest  in  the  partnership,  together  with  their 
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interest  in  the  accounts,  notes,  claims,  and  demands  belonging  to 
the  partnership,  including  the  lease  of  the  coal  yard.  They  also 
conveyed  to  the  same  persons  a  farm  of  60  acres.  Mrs.  Webster 
conveyed  to  them  the  premises  on  which  the  coal  yard  was  located, 
and  the  lot  on  which  she  and  her  husband  resided,  and  Mr.  Webster 
transferred  to  them  his  horses,  wagons,  harnesses,  etc.  Those  con- 
veyances, sales,  and  transfers  were  made  to  secure  and  indemnify 
those  persons  on  account  of  the  liability  they  had  assumed  as 
sureties  in  the  execution  of  Webster's  official  bond  as  postmaster. 
The  support  of  the  attachment  is  dependent  upon  the  fact  that 
such  sales  and  transfers  were  to  some  extent  fraudulent  as  against 
the  creditors  of  the  flrm.  The  articles  import  a  limited  partnership, 
of  which  the  defendant  Brown  was  a  special  partner.  The  case,  as 
presented  here,  does  not  show  that  all  was  done  which  was  requi- 
site to  constitute  her  a  special  partner,  within  the  statute.  1  Rev. 
St.  pp.  764,  765.  But,  by  the  articles  of  copartnership,  it  was  pro- 
vided that  she  should,  as  a  special  partner,  furnish  $6,000;  that 
Ella  A.  Webster  should  contribute  to  the  capital  stock  of  the  firm 
the  use  of  the  coal  yard,  office,  and  appurtenances;  and  that  Mr. 
Webster  should  "furnish  for  the  use  of  the  copartnership,  during  its 
continuance,  all  necessary  teams,  wagons,  sleighs,  and  tools  neces- 
sary to  use  in  conducting  the  business;  the  teams,  wagons,  etc., 
now  owned  by  said  Hawley  E.  Webster  being  estimated  to  be  worth 
$1,200."  The  prescribed  time  of  its  continuance  was  until  April  30, 
1896.  The  title  to  the  premises  constituting  the  coal  yard  was  in 
Mrs.  Webster,  and  the  title  to  the  teams,  wagons,  sleighs,  and  tools 
seems  to  have  remained  in  Mr.  Webster  while  they  were  in  the 
use  and  service  of  the  firm.  By  transferring  her  right  as  lessor  in 
the  lease  given  to  the  firm  and  the  coal-yard  premises,  Mrs.  Webster 
transferred  only  her  individual  property;  and  by  transferring  the 
horses,  wagons,  etc.,  Mr.  Webster  sold  no  partnership  property. 
And  the  assignment  of  their  interest  in  the  firm  and  in  its  assets 
by  Mr.  and  Mrs.  Webster  was  necessarily  subject  to  all  its  debts, 
and*  could  result  in  nothing  unless  a  surplus  remained  after  all 
such  debts  were  paid.  Hayes  v.  Reese,  34  Barb.  151;  Mowbray  v. 
Lawrence,  22  How.  Pr.  107. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  sale  by  Hawley  E. 
Webster  of  the  horses,  wagons,  sleighs,  and  harnesses  in  the  use  of 
the  firm  was  a  sale  of  the  partnership  property.  The  fair  construc- 
tion of  the  terms  of  the  articles  of  copartnership  does  not  seem  to 
characterize  that  as  flrm  property.  Webster  did  not  agree  to  fur- 
nish any  particular  horses,  wagons,  etc.,  for  the  use  of  the  firm, 
although  he  contemplated  applying  those  he  had  on  hand  to  such 
use.  He  merely  undertook  to  furnish,  for  the  use  of  the  firm,  all 
teams,  wagons,  sleighs,  and  tools  necessary  to  use  in  conducting 
the  business.  This  was  his  contract.  It  was  a  mere  matter  of 
undertaking  on  his  part.  He  might  at  his  pleasure,  without 
breach,  take  any  of  those  things  out  of  the  business,  and  put  in 
others  suitable  for  the  service.  The  title  remained  in  him.  He 
might  also  perform  his  undertaking  by  furnishing  to  such  use  teams 
and  tools  belonging  to  others,  and  hired  by  him  for  the  service. 


Sap.  Ct.] 


BI68ING  V.  SMITH. 


128 


In  transferring  the  horses,  etc,  Webster  sold  no  property  belonging 
to  the  firm. 

It  is  urged  on  the  part  of  the  plaintiff  that  the  use  of  the  firm 
name  in  making  transfer  of  the  partnership  property  was  un- 
necessary, and  that  the  sale  by  Mr.  and  Mrs.  Webster,  who  were 
the  general  partners,  of  their  interest  in  the  partnership  property, 
apparently  carried  the  title  to  the  property  of  the  firm.  That 
proposition  is  not  deemed  Bound.  Treating  this  as  a  limited  part- 
nership, and  the  defendant  Brown  as  a  special,  and  not  a  general  y 
partner  (which  cannot  well  be  done  as  against  creditors),  the  part- 
nership business  could  properly  be  conducted  by  the  general  part- 
ners only;  and  although  the  special  partner  could  not,  without 
becoming  a  general  partner,  participate  in  the  conduct  of  the 
business,  she  had  an  interest  in  the  partnership  property  and  busi- 
ness; and  for  that  purpose,  and  to  compel  the  general  partners 
to  account,  she  had,  as  between  them,  the  same  rights  they  had. 
1  Rev.  St  p.  766,  §  18;  Bank  v.  Colgate,  120  N.  Y.  381,  24  N.  E.  799; 
Bank  v.  Strauss,  137  N.  Y.  148,  32  N.  E.  1066.  They,  by  the  articles 
of  copartnership,  adopted  the  firm  name  of  H.  E.  Webster  &  Co.,  as 
that  by  which  the  partnership  contracts  could  be  made  in  the  busi- 
ness by  one  or  more  and  less  than  all  of  the  partners.  As  has  been 
suggested,  the  defendant  Brown  had  a  due  proportionate  interest 
with  the  others  in  the  partnership  property.  The  transfer  made 
by  the  other  members  did  not  purport  to,  nor  did  itj  include  any- 
thing more  than  their  interest  in  it.  Those  two  could  do  no  more 
than  that  without  using  the  firm  name  in  making  a  transfer.  Bank 
v.  Thomas,  47  N.  Y.  15,  19.  It  is  not  seen  that  Mr.  and  Mrs. 
Webster  attempted  to  dispose  of  the  property  of  the  partnership 
for  the  purpose  of  securing  or  discharging  his  individual  liability. 
But  it  does  appear  that  there  was  a  consideration  for  the  transfer 
which  he  made,  and  procured  his  wife  to  make  in  his  behalf.  There 
is  no  reasonable  opportunity  for  imputation  that  in  its  purpose  it 
was  done  with  intent  to  defraud  the  creditors  of  the  firm.  And, 
as  they  disposed  of  no  partnership  property  for  his  individual  pur- 
poses, there  seems  to  be  no  support  for  the  attachment 

The  order  appealed  from  should  be  reversed,  and  the  motion 
granted.   All  concur. 


(85  Hun,  564.) 

BISSING  v.  SMITH  et  aL 
(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

1.  Adverse  Possession— Evidence. 

One  who  claims  title  by  adverse  possession  has  the  burden  of  proving 
that  he  entered  into  and  was  In  the  actual  possession  of  the  premises 
under  his  claim  of  title. 

2.  Same— Color  of  Titi-e. 

Where  an  entry  is  made  under  color  of  title,  the  possession  will  be 
deemed  adverse,  though  the  supposed  title  is  groundless,  and  a  grantee 
bo  entering  is  not  required  to  Inquire  into  the  nature  of  his  grantor's  title. 

Action  by  Frank  J.  Biasing  against  Lewis  L.  Smith  and  Louis 
John  Smith  to  recover  possession  of  land.   A  verdict  was  rendered 
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in  favor  of  plaintiff,  and  defendants  moved  for  a  new  trial,  on 
exceptions  ordered  to  be  heard  at  general  term  in  the  first  instance. 

Denied. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Edward  D.  Strebel,  Edwin  C.  Bobbins,  and  Geo.  Clinton,  for 
plaintiff. 

John  A.  Bonayne  and  Stephen  Lockwood,  for  defendants. 

BRADLEY,  J.  The  action  is  ejectment  to  recover  the  possession 
of  a  parcel  of  land  within  what  is  known  as  the  "Buffalo  Creek 
Beservation,"  in  the  county  of  Erie.  The  main  question  is  whether 
the  evidence  was  sufficient  to  establish  title  in  the  plaintiff  to  the 
premises.  It  appears  that  on  the  12th  day  of  September,  1810, 
Wilhem  Willink  and  others,  constituting  the  Holland  Land  Com- 
pany, by  their  attorney,  Paul  Busti,  conveyed  to  David  A  Ogden 
about  200,000  acres  of  land  lying  west  of  the  Genesee  river,  and 
within  what  was  known  as  the  "Cattaraugus  Reservation,"  "Tus- 
carora  or  Seneca  Beservation,"  "Buffalo  Creek  Beservation,"  "Alle- 
gheny Beservation,"  "Caneadea  Beservation,"  and  the  "Tonawanda 
Beservation."  The  beneficiaries  of  that  purchase  and  conveyance 
were  Ogden  and  his  associates,  and  the  trusts  upon  which  the  title 
was  taken  and  held  were  declared  in  the  subsequent  deed,  of  date 
February  8, 1821,  covering  the  same  property,  made  between  David 
A.  Ogden  and  wife,  of  the  first  part,  Paul  Busti,  of  the  second  part, 
Joshua  Waddington  and  others,  of  the  third  part,  and  Bobert  Troup, 
Thomas  Ludlow  Ogden,  and  Benjamin  Woolsey  Rogers,  of  the  fourth 
part,  by  which  conveyance  was  made  to  the  parties  of  the  fourth 
part  upon  the  trusts  that  they  and  the  survivors  or  survivor  of 
them  should  have  the  premises  surveyed  into  lots,  for  the  purpose 
of  division  into  20  shares,  and  make  partition  between  the  asso- 
ciates in  the  manner  mentioned,  so  far  as,  in  their  judgment,  the 
lands  are  susceptible  of  such  division,  and  that  they  sell  at  public 
auction  and  convey  such  of  the  lands  as  they  might  deem  not 
susceptible  of  such  division;  and  they  were  given  full  power  and 
direction  to  treat  with  the  Seneca  Nation  of  Indians  for  the  pur- 
chase or  extinguishment  of  the  native  claim  to  all  or  any  part  of 
the  lands.  The  parties  of  third  part  were  the  beneficiaries  and 
associates,  and  constituted  what  was  known  as  the  "Ogden  Land 
Company."  The  next  deed  was  that  of  date  December  19,  1829, 
made  between  Robert  Troup,  Thomas  Ludlow  Ogden,  and  Ben- 
jamin W.  Rogers  of  the  first  part,  Joseph  Fellows  and  Charles  G. 
Troup,  of  the  second  part,  and  Thomas  Ludlow  Ogden,  Joseph  Fel- 
lows, and  CharleB  G.  Troup,  of  the  third  part  In  it  is  recited  the 
prior  deed  of  February  8,  1821,  and  its  purpose;  the  progress  made 
in  treating  with  the  Indians;  and  that  certain  portions  of  the 
premises  have  been  partitioned  and  allotted  to  the  associates,  etc 
Then  it  proceeds  to  describe  the  lands  still  held  by  the  parties  of 
the  fourth  part  in  the  deed  of  February  8,  1821,  and  adds  that, 
Robert  Troup  and  Benjamin  Woolsey  Rogers  having  at  a  meeting 
of  the  associates  signified  their  desire  to  be  released  from  the  fur- 
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ther  execution  of  the  trusts,  "it  was  resolved  by  the  associates  so 
convened  that  all  the  residue  and  remainder  of  the  said  trust  es- 
tates should  be  vested  for  the  like  purpose  and  upon  the  like  trusts 
in  the  said"  parties  of  the  third  part,  in  pursuance  of  such  resolu- 
tion. And  conveyance  was  accordingly  made  to  Joseph  Fellows 
and  Charles  G.  Troup  upon  such  trusts,  to  be  held  by  them  and  the 
survivors  or  survivor  of  them.  In  a  deed  made  July  16,  1840,  be- 
tween Benjamin  W.  Rogers  and  others,  of  the  first  part,  and 
Thomas  Ludlow  Ogden  and  Joseph  Fellows  of  the  second  part,  is 
recited  the  deed  of  December  19,  1829,  the  death  of  Charles  G. 
Troup,  the  progress  which  had  been  made  in  the  execution  of  the 
.trusts,  and  the  shares  of  the  parties  of  the  first  part  (which  con- 
stituted ia/ao  of  the  entire  interests).  The  deed  then  proceeds  to 
grant  the  estate  to  the  parties  of  the  second  part,  repeats  \he 
trusts,  and  grants  to  them  power,  in  the  events  and  for  the  purposes 
mentioned,  to  sell  lands  by  public  auction  or  private  contracts. 
And  in  the  deed  of  date  September  21,  1871,  made  between  Joseph 
Fellows,  of  the  first  part,  and  George  R.  Babcock  and  Charles 
Edgar  Appleby,  of  the  second  part,  after  reciting  the  deed  of 
December  19,  1829,  and  the  death  since  then  of  Thomas  Ludlow 
Ogden  and  Charles  Troup,  it  was  further  recited  that,  Joseph  Fel- 
lows having  signified  his  desire  to  be  relieved  from  the  further 
execution  of  the  trust,  at  a  meeting  of  the  associates  or  proprietors 
of  the  trust  property  convened  in  the  city  of  New  York,  it  was  re- 
solved by  them  that  the  residue  and  remainder  of  the  trust  estate 
be  vested  in  George  R.  Babcock  and  Charles  E.  Appleby,  as  trus- 
tees, to  hold  for  the  like  purposes  and  upon  the  like  trusts  as  the 
same  had  hitherto  been  held  by  Fellows,  and  grant  was  made  to 
them  accordingly.  Babcock  died  in  September,  1876;  and  after- 
wards, November  1,  1892,  Charles  E.  Appleby,  describing  himself 
therein  as  the  sole  surviving  trustee  of  the  estate  and  interests  com- 
monly called  the  "Ogden  Land  Company,"  executed  and  delivered 
to  the  plaintiff  a  deed  purporting  to  convey  the  land  in  question  to 
him.  The  compact  entered  into  between  the  states  of  New  York 
and  Massachusetts  in  1786  whereby  the  sovereignty  and  jurisdiction 
over  the  disputed  territory  in  the  western  part  of  this  state  were 
ceded  and  surrendered  to  the  state  of  New  York,  and  the  right  of 
pre-emption  in  the  land  to  the  state  of  Massachusetts,  the  convey- 
ance by  the  state  of  Massachusetts  of  the  western  part  of  that 
territory,  subject  to  the  native  right  of  the  Indians,  to  Robert  Mor- 
ris, and  his  conveyance  of  a  considerable  portion  of  it  to  the  Hol- 
land Land  Company,  are  matters  of  public  history  in  this  state. 

The  objection  to  the  introduction  in  evidence  of  the  first  deed 
above  mentioned,  on  the  sole  ground  that  no  title  was  shown  in 
the  Holland  Land  Company,  is  deemed  not  well  taken.  As  the 
defendants  did  not  on  the  trial  raise  the  question  of  power  of  Paul 
Busti,  as  attorney  for  that  company,  to  execute  the  deed,  it  is  not 
available  on  this  review.  The  fact,  it  may  be,  would  have  been 
supplied  if  the  objection  had  been  taken. 

The  power  of  Appleby,  as  trustee  for  the  Ogden  Land  Company, 
to  make  the  conveyance  to  the  plaintiff,  is  questioned,  and  excep- 
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tion  was  taken  to  the  introduction  of  the  deed  in  evidence.  The 
purpose  of  the  deed  of  February  8,  1821,  was  to  declare  the  trusts 
upon  which  title  had  been  taken  by  Ogden  from  the  Holland  Land 
Company,  and  to  convey  the  land  to  the  persons  named  as  trustees 
for  the  execution  of  the  trusts.  The  purpose  of  the  deed  of  Decem- 
ber 19,  1829,  was  to  substitute  Fellows  and  Charles  G.  Troup  in 
place  of  those  who  then  retired,  and,  by  grant,  place  them  in  such 
relation  to  the  lands  remaining  subject  to  it  as  to  enable  them  to 
execute  the  trust.  This,  as  appears  by  recitals  in  the  deed,  was 
pursuant  to  the  consent  and  resolution  to  that  effect  of  the  bene- 
ficiaries of  the  trust;  and  the  retirement  of  Fellows  as  the  sole 
surviving  trustee,  and  the  substitution  of  Babcock  and  Appleby  as- 
trustees,  were  accomplished  by  the  deed  of  September  21,  1871, 
pursuant  to  the  like  consent  and  resolution  of  the  beneficial  pro- 
prietors, as  is  also  recited  in  the  deed.  Those  recitals  are  evidence 
only  against  the  parties  to  the  deeds  and  their  privies  in  estate 
and  blood.  Hardenburgh  v.  Lakin,  47  N.  Y.  109.  When  those  deeds 
were  put  in  evidence,  it  did  not  appear  on  what  the  defendants' 
alleged  claim  of  title  was  founded,  and  it  could  not  then  be  assumed 
that  their  claim  of  title  was  paramount  to  that  conveyed  by  the 
Holland  Land  Company  to  Ogden.  It  afterwards  appeared  that 
the  defendant  Lewis  L.  Smith  was  in  possession  of  the  land  for  some 
time  prior  to  March  24,  1875;  that  an  action  had  been  commenced 
against  him  by  Babcock  and  Appleby  to  recover  the  possession  of 
it,  and  on  that  day  the  action  was,  pursuant  to  arrangement  be- 
tween the  parties  to  it,  discontinued;  that  Smith,  upon  a  considera- 
tion expressed  of  |250,  executed  and  delivered  to  George  B.  Bab- 
cock, as  trustee,  a  deed  of  conveyance  of  the  said  premises  to  him, 
which  deed  was  recorded  the  same  day,  and  they  joined  in  the  exe- 
cution of  a  lease  made  by  Babcock,  as  such  trustee,  to  Lewis  L. 
Smith,  for  the  term  of  one  year.  Holding  over  after  the  expiration 
of  the  year,  Smith,  by  summary  proceedings  under  the  statute,  in- 
stituted by  Babcock  in  April,  1876,  was  removed  from  the  posses- 
sion of  the  premises.  The  surrender  and  conveyance  of  them  to 
Babcock  as  trustee,  and  taking  from  him,  as  such  trustee,  the  lease, 
placed  Smith  in  such  relation  to  the  title  conveyed  to  Ogden  and  to 
the  trusts  in  behalf  of  the  proprietors  as  to  render  the  recitals  in 
the  deeds  evidence  against  him.  Babcock  and  Appleby  were  ap- 
parently clothed  with  power  to  execute  the  trusts,  and  assumed  to 
•do  so.  The  land  in  question  was  part  of  that  conveyed  to  Ogden. 
The  conveyance  by  Smith  to  Babcock,  as  trustee,  inured  to  the 
trust.  On  the  death  of  Babcock,  the  powers  of  the  trust  or  powers 
in  trust  devolved  upon  Appleby,  as  the  survivor.  And,  as  among 
the  powers  of  the  trustees  was  that  of  sale,  it  will  be  presumed 
that  the  sale  and  conveyance  were  effectually  made  to  the  plaintiff, 
notwithstanding  the  conditions  in  that  respect  in  the  grant  of  the 
power.  Minuse  v.  Cox,  5  Johns.  Ch.  441;  Marshall  v.  Stephens,  8 
Humph.  159;  Schenck  v.  Ellingwood,  3  Edw.  Ch.  175. 

It  appears  that  the  next  year  after  he  was  removed  from  the 
premises,  and  in  1877,  Lewis  L.  Smith  again  went  into  possession 
of  them.    So  far  as  appears,  he  did  so  without  any  right  or  permis- 
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sion.  In  1891  he  executed  and  delivered  to  his  son,  the  defendant 
Louis  John  Smith,  a  qnitclaim  deed  of  the  premises.  This  grantee 
alleges  that  he  then  entered  under  a  claim  of  title,  founded  upon 
such  conveyance,  and  exclusive  of  any  other  right;  and  it  is  urged 
in  bis  behalf  that  the  deed  of  conveyance  made  by  Appleby,  as 
trustee,  to  the  plaintiff,  in  1892,  was  champertous  and  void,  by 
force  of  the  statute  which  provides  that  "every  grant  of  lands  shall 
be  absolutely  void  if  at  the  time  of  the  delivery  thereof  such  lands 
shall  be  in  the  actual  possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor."  1  Bev.  St  p.  739,  §  147.  This 
question  could  not  arise  if  the  defendant  Lewis  L.  Smith  had  con- 
tinued in  possession  from  the  end  of  the  term  of  the  demise  to  him, 
as  then  no  grant  could  within  20  years  of  such  continued  posses- 
sion have  been  made  by  or  taken  from  him  other  than  in  subor- 
dination to  the  title  of  his  landlord.  Whiting  v.  Edmunds,  94  N. 
Y.  309;  Bedlow  v.  Dry-Dock  Co.,  112  N.  Y.  265, 19  N.  E.  800;  Church 
v.  Schoonmaker,  115  N.  Y.  570,  22  N.  E.  575.  But  on  his  eviction 
from  the  possession,  and  surrender  of  it  to  his  landlord,  his  relation 
of  tenant  was  terminated,  and  he  was  enabled,  on  returning  to  the 
possession,  to  assume  to  occupy  in  hostility  to  the  owner.  His 
possession,  however,  will  be  deemed  to  have  been  in  subordina- 
tion to  the  legal  title,  unless  held  adversely  to  it  for  20  years. 
Code  Civ.  Proc  §  368.  Yet  a  person  taking  a  deed  of  conveyance 
from  him,  and  entering  under  it,  might  be  deemed  in  possession, 
claiming  under  a  specific  title,  adverse  to  that  of  the  grantor  of 
any  conveyance  made  to  another  while  such  actual  possession  con- 
tinued. Crary  v.  Goodman,  22  N*.  Y.  170;  Sands  v.  Hughes,  53 
N.  Y.  287;  American  Bank-Note  Co.  v.  New  York  El.  B.  Co.,  129 
N.  Y.  252,  29  N.  E.  302. 

The  burden  was  with  the  defendant  Louis  J.  Smith  to  prove  that 
he  entered  into  and  was  in  the  actual  possession  of  the  premises 
under  such  deed  to  him,  and  holding  adversely  to  the  title  of  the 
plaintiffs  grantor,  at  the  time  the  deed  was  made  to  the  plaintiff. 
He  has  the  benefit  of  no  inference  in  support  of  such  facts.  How- 
ard v.  Howard,  17  Barb.  663.  As  a  general  rule,  when  entry  is 
made  under  color  of  title,  the  possession  will  be  deemed  adverse, 
although  the  supposed  title  is  groundless.  La  Frombois  v.  Jack- 
son, 8  Cow.  589.  And  the  grantee,  so  entering  under  color  of  title, 
is  not  required  to  inquire  into  the  nature  of  the  title  of  his  grantor, 
nor  is  he  chargeable  with  constructive  notice* of  its  defects.  Sands 
v.  Hughes,  53  N.  Y.  287.  It  is  not  the  policy  of  the  law  in  this 
country  to  give  this  rule  of  the  common  law,  embraced  in  the 
champerty  statute,  a  construction  and  effect  more  liberal  than  its 
terms  necessarily  require.  It  has  been  held  that  to  constitute 
possession  adverse,  so  as  to  render  a  deed  subsequently  made  void, 
the  party  asserting  it  must  rely  upon  his  title,  and  believe  it  to  be 
good,  although  it  may  be  otherwise.  Livingston  v.  Iron  Co.,  9 
Wend.  511.  This  doctrine,  however,  has  been  questioned  in  later 
cases,  and  it  may  be  that  the  question  of  good  faith  in  that  respect 
on  his  part  is  not  one  for  consideration.  Sands  v.  Hughes,  ~>3 
N.  Y.  296,  297;  Munro  v.  Merchant,  26  Barb.  402.    But  whether  or 
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not  he  is  in  the  actual  possession,  holding  adversely,  under  a  claim 
of  a  specific  title,  at  the  time  the  subsequent  deed  is  made,  is 
usually  a  question  of  fact  for  the  jury.  In  La  Frombois  v.  Jackson, 
8  Cow.  597,  Chancellor  Jones  said:  "The  fact  of  possession  and  its 
character,  or  the  quo  animo  of  the  possessor,  are  the  test;"  and 
added  that  in  that  case  the  continued  possession  was  conclusively 
shown,  and  the  quo  animo  was  apparent  from  the  uniform  claim 
of  title  and  continued  acts  of  ownership.  See,  also,  Livingston 
v.  Iron  Co.,  9  Wend.  518;  Pownal  v.  Taylor,  10  Leigh,  172;  Macklot 
v.  Dubreuil,  9  Mo.  477;  Beverly  v.  Burke,  9  Ga.  440. 

In  the  present  case  the  defendant  Louis  J.  Smith  testified  that 
he  took  possession  of  the  premises  about  the  time  the  deed  was 
made  to  him;  that  he 'has  ever  since  held  possession  of  them  under 
the  quitclaim  deed  from  his  father,  and  has  used  the  premises  for 
farming  and  gardening  purposes;  that  he  built  a  barn  and  house 
there;  and  that  he  has  never  recognized  any  outstanding  title  in 
any  one  to  the  premises.  He  also  testified  that  his  place  of  resi- 
dence was  in  the  city  of  Buffalo,  and  he  cultivated  part  of  the  land 
himself,  and  a  portion  of  it  was  worked  by  his  tenant;  and  it  ap- 
pears that  during  that  time  his  father  continued  to  reside  on  the 
premises.  The  difficulty  in  treating  the  facts  testified  to  by  the  de- 
fendant as  established  as  matter  of  law  is  in  his  relation  of  party 
to  the  action,  and  his  interest  as  such  in  the  controversy.  The 
credibility  of  his  testimony  was  a  question  for  the  jury.  Honeg- 
ger  v.  Wettstein,  94  N.  Y.  252;  Miller  v.  Boyer,  79  Hun,  131,  29 
N.  Y.  Supp.  479.  And  since  the  defendants  did  not  request  the 
submission  of  any  question  to  the  jury,  but,  by  their  motion  for 
nonsuit,  treated  the  case  as  presenting  questions  of  law  only,  and 
as  the  court  directed  a  verdict  for  the  plaintiff  at  his  request,  the 
questions  of  fact  must  be  deemed  to  have  been  disposed  of  by  the 
court  adversely  to  the  defendants.  Winchell  v.  Hicks,  18  N.  Y. 
558;  Ormes  v.  Dauchy,  82  N.  Y.  443;  Dillon  v.  Cockcroft,  90  N.  Y. 
649. 

So  far  as  related  to  the  defendant  Lewis  L.  Smith,  it  may  be 
added  that  he  had  no  defense  under  the  statute.  He  had,  16  years 
before  the  execution  of  the  deed  to  the  other  defendant,  conveyed 
to  Babcock,  as  trustee,  whatever  claim  of  title  he  may  then  have 
had;  and  his  possession,  taken  in  1877,  continued  for  a  period  less 
than  20  years,  could  give  him  no  defense  against  the  rightful  owner, 
nor  could  he,  by  his  deed  to  the  defendant  Louis  J.  Smith,  create, 
through  the  adverse  possession  of  the  latter,  a  claim  of  a  specific 
title,  under  which  to  shield  his  own  possession  against  a  conveyance 
thereafter  made  by  the  owner  to  another. 

The  motion  for  a  new  trial  should  be  denied.    All  concur. 
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(8upreme  Court,  General  Term,  Fifth  Department  April  12,  1896.) 

L,  Mechanics'  Liens— Effect  of  Taking  Note. 

The  right  to  a  mechanic's  lien  is  not  affected  by  taking  a  note  for  the 
amount  due. 
i.  Same— Transfer  of  Lien. 

A  contractor  may  file  his  notice  of  lien  after  assigning  a  note  taken 
by  him  for  the  amount  due,  and  may  then  assign  the  lien  to  the  holder 
of  the  note. 
8.  Same — Setting  Aside  Deed. 

In>n  action  to  foreclose  a  mechanic's  lien,  a  conveyance  of  the  prem- 
ises before  the  notice  of  lien  was  filed,  but  after  the  work  was  done, 
may  be  set  aside  as  In  fraud  of  creditors. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Mary  J.  Linneman  against  Charles  E.  Bieber  and  Mary 
J.  Bieber  to  foreclose  a  mechanic's  lien.  There  was  a  judgment  in 
faror  of  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Edward  C.  Randall,  for  appellants. 
Stone  &  Stone,  for  respondent 

BRADLEY,  J.  The  purpose  of  the  action  was  to  foreclose  a 
mechanic's  lien  on  certain  premises  on  Michigan  street,  in  the  city 
of  Buffalo,  for  materials  and  work  employed  there  pursuant  to 
contract  with  Charles  E.  Bieber,  and  to  set  aside  as  fraudulent  a 
conveyance  of  the  premises  made  by  him  to  his  wife,  the  defendant 
Mary  J.  Bieber.  The  contract  with  Mr.  Bieber  to  furnish  the 
materials  and  erect  the  building  was  made  and  performed  by  John 
F.  Linneman,  and  the  price  agreed  upon  therefor  was  $3,508.  In 
the  outset  it  was  necessary  to  make  provision  for  funds  to  enable 
Bieber  to  complete  the  payment  for  the  lot,  and  to  make  payment 
to  Linneman.  This  was  done  by  a  |6,000  mortgage  made  by 
Bieber  and  wife  to  the  German  Bank.  Thereupon,  with  the  pro- 
ceeds of  a  note  made  by  one  of  them,  indorsed  by  the  other  and 
Linneman,  and  discounted  by  the  bank,  the  land  was  paid  for. 
Afterwards,  on  May  12,  1893,  Bieber's  note  to  Linneman  for  f  1,000 
was  discounted  by  the  bank,  and  the  proceeds  placed  td  his  credit; 
and  on  the  1st  of  June  following  another  note  from  Bieber  to  him 
for  $2,000  was  discounted  at  same  bank,  and  the  proceeds  placed 
to  his  credit  So  far  there  is  no  controversy  about  the  facts.  The 
notice  of  lien  was  filed  October  10,  1893.  The  referee  found  that 
there  was  then  due  to  Linneman  for  work  and  materials  done  and 
furnished  by  him  upon  that  lot  f 1,256.08.  This  is  disputed  by  the 
defendants,  and  they  insist  that  the  payments  before  mentioned 
reduced  the  amount  due  Linneman  to  $508;  and  such  would  be  the 
fact  if  the  contract  price  included  the  entire  amount  of  the  claim, 
and  if  the  entire  sum  of  |3,000  was  applicable  to  it  But  the 
referee  has  found  that  Linneman  did  some  other  work  on  the  lot  in 
removing  a  building  from  the  front  to  the  rear  of  it,  and  that  such 
services  were  worth  |123.08.  This  was  not  within  the  terms  of  the 
v.33N.Y.H.no.2— 9 
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contract,  but  may  be  deemed  to  have  been  necessary  to  the  per- 
formance of  it  and  there  is  some  evidence  in  support  of  that  finding 
and  the  allowance  of  that  sum  to  Linneman.  The  referee  found 
that,  out  of  the  proceeds  of  those  two  notes  so  placed  to  his  credit, 
Linneman  paid  to  and  for  Bieber  f  G25,  leaving  a  balance  of  $1,256.08 
due  him  for  what  he  did  upon  the  Michigan  street  lot  This  con- 
clusion of  fact,  although  not  required,  was  permitted  by  the  evi- 
dence, and  that  is  here  treated  as  the  situation  when  the  work  was 
completed.  There  were  some  other  matters  of  account  between 
Linneman  and  Bieber;  and  on  July  28, 1893,  the  latter  gave  Linne- 
man his  note  of  that  date  for  $1,700,  payable  to  his  order  six  months 
after  its  date.  Linneman  then  gave  his  receipt  to  Bieber  to  the 
effect  that  he  had  received  that  amount  on  account  of  settlement 
of  all  matters  open  between  them,  including  full  settlement  of  all 
sums  due  or  to  grow  due  for  work  and  materials  on  the  Michigan 
street  store,  with  the  stipulation  added  that  he  would  hold  Bieber 
harmless  in  respect  to  any  liens  which  might  be  filed  against  that 
store,  and  satisfy  and  discharge  any  lien  that  should  be  filed  against 
it;  and  then  followed  the  statement  that  "this  payment  is  not  In 
full  settlement  of  the  accounts  between  us,  said  accounts  remain- 
ing to  be  adjusted  finally."  Immediately  after  this  note  was  given 
Linneman  indorsed  and  transferred  it  to  his  wife,  the  plaintiff. 

It  is  urged  that  this  note  was  made  and  taken  as  payment  and  in 
satisfaction  of  the  claim  for  work,  etc.,  on  the  Michigan  street  lot. 
There  is  some  force  in  that  contention,  in  view  of  what  appears  in 
the  receipt,  and  of  the  fact  that  the  work  on  that  lot  was  not  then 
entirely  completed.  But  the  referee  found  that  the  note  was  not 
given  or  accepted  as  payment  of  that  amount,  and  the  circumstances 
go  in  support  of  that  conclusion.  The  right  to  make  a  mechanic's 
lien  available  is  not  lost  or  defeated  by  taking  a  note  payable  by 
the  debtor  before  the  time  to  enforce  the  lien  by  action  expires. 
Miller  v.  Moore,  1  E.  D.  Smith,  741;  Althause  v.  Warren,  2  E.  D. 
Smith,  657.  As  the  note  was  held  by  the  plaintiff  at  the  time  the 
notice  of  lien  was  filed  by  John  F.  Linneman,  it  is  contended  that 
no  lien  was  effectually  created.  It  would  have  been  futile  if  the 
note  had  been  taken  in  satisfaction  of  the  debt,  and  such  would 
have  been  the  effect  if  he  had  then  ceased  to  have  any  relation 
to  the  note,  because  he  then  would  have  no  interest  to  protect. 
Nor  could  he  enforce  the  lien  without  relieving  the  debtor  from 
liability  arising  from  the  making  of  the  note  and  upon  it  Teaz  v. 
Chrystie,  Id.  621,  2  Abb.  Pr.  109.  Mr.  Linneman  was  contingently 
liable  as  indorser  of  the  note,  having  the  right  at  its  maturity,  on 
default  in  payment  by  the  maker,  to  take  up  and  hold  it  against 
him.  The  agreement  before  mentioned,  to  indemnify  Bieber  against 
liens,  and  to  discharge  any  which  should  be  put  upon  the  property, 
evidently  had  relation  only  to  the  assertion  of  liens  by  others  than 
the  contractor,  Linneman,  as  the  note  to  him  was  intended  to  cover 
the  full  amount  remaining  unpaid  for  work  and  materials  which 
he  undertook  to  supply  to  complete  the  building  upon  that  lot.  Mr. 
Linneman  did  not  repossess  himself  of  the  note,  and  he  could  not 
until  he  did  so  institute  proceedings  in  his  name  to  enforce  the 
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lien.  But  before  the  note  became  due,  and  on  January  8,  1894,  he 
assigned  to  the  plaintiff,  who  held  the  note,  the  mechanic's  lien 
which  he  had  created  by  filing  the  notice  in  October,  1893,  the 
cause  of  action  on  which  it  was  founded,  and  all  moneys  derivable 
from  it.  This  lien  was  security  for  the  payment  of  the  debt,  and 
for  his  protection  against  liability  to  pay  the  note,  which  relation 
contingently  existed  when  the  lien  was  filed.  Our  attention  is  called 
to  no  reason  why  he  could  not  transfer  it  with  the  claim  upon 
which  it  was  founded,  as  was  done  by  him.  And  afterwards,  after 
the  maturity  of  the  note,  and  within  due  time,  the  plaintiff  brought 
this  action  to  foreclose  the  lien.  Upon  the  trial  the  note  was  de- 
livered to  the  defendant  Bieber,  by  whom  it  was  made.  By  the 
action  the  plaintiff  seeks  priority  over  a  deed  of  conveyance  of  the 
premises  made  by  the  defendant  Bieber  to  the  defendant  Bieber, 
his  wife,  on  July  10,  1893,  on  the  alleged  ground  that  it  was  made 
in  fraud  of  the  creditors  of  the  grantor.  No  question  as  to  the 
remedy  on  such  ground  is  specifically  raised;  'and  such  relief  is 
here  treated  as  available  in  an  action  to  foreclose  a  mechanic's 
lien.  Gross  v.  Daly,  5  Daly,  540;  Tisdale  v.  Moore,  8  Hun,  19.  The 
conveyance  was  recorded  18  days  after  it  bears  date,  and  on  the 
same  day  that  Bieber  made  his  note  to  Linneman.  Whether  or  not 
the  conveyance  by  Bieber  to  his  wife  was  made  with  the  intent  to 
delay  or  defraud  his  creditors  was,  upon  the  evidence,  a  question 
of  fact  The  business  relations  between  him  and  his  wife  were 
the  subject  of  the  testimony  of  Mr.  Bieber,  which  was  to  the  effect 
that  the  conveyance  was  made  on  account  of  his  indebtedness  to 
her.  The  referee,  however,  found  that  the  deed  was  not  made  to 
her  in  good  faith,  but  for  the  purpose  of  hindering  and  delaying 
Linneman  in  the  collection  of  the  amount  due  or  to  become  due  on 
his  contract  for  work,  etc.,  and  was  therefore  void  as  to  him  and 
the  plaintiff. 

It  is  urged  upon  the  part  of  the  defendants  that  as  the  finding  of 
the  referee  does  not  impute  to  Mrs.  Bieber  any  want  of  good  faith 
in  taking  the  conveyance,  or  any  failure  of  consideration  for  its 
support,  the  conclusion  that  the  deed  was  ineffectual  as  against 
Linneman  was  not  warranted.  The  proposition  is  that  a  convey- 
ance of  property,  with  intent  on  the  part  of  the  grantor  to  defraud 
his  creditors,  does  not  as  to  them  defeat  the  title  of  the  grantee 
if  he  is  a  purchaser  in  good  faith  for  A  valuable  consideration. 
Zoeller  v.  Riley,  100  N.  Y.  102,  2  N.  E.  388.  The  statute  provides  that 
a  conveyance  made  with  intent  to  hinder,  delay,  or  defraud  cred- 
itors shall  be  void.  2  Rev.  St.  137,  §  L  But  that  such  provision  shall 
not  be  construed  in  any  manner  to  impair  the  title  of  a  purchaser 
for  a  valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his  grantor. 
Id.  §  5.  The  fact,  as  found  by  the  referee,  is  all  that  was  requisite, 
within  the  statute,  to  render  the  conveyance  invalid  as  against  the 
creditor.  The  burden  was  upon  the  purchaser  to  relieve  herself 
from  the  effect  of  the  fraudulent  intent  of  her  grantor,  by  proving 
that  she  was  a  purchaser  for  a  valuable  consideration.  Starin  v. 
Kelly,  88  N.  Y.  418.    The  referee  did  not  find  that  she  was  a  pur- 
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chaser  for  a  valuable  consideration,  nor  that  she  did  not  have  pre- 
vious notice  of  the  fraudulent  intent  of  her  husband.  Mrs.  Bieber 
was  not  a  witness  on  the  trial  The  relation  of  her  husband  to 
the  controversy  rendered  the  credibility  of  his  testimony  a  matter 
for  the  consideration  of  the  referee.  In  view  of  that  fact,  and 
upon  all  the  evidence  bearing  on  the  subject,  the  conclusion  of  the 
referee  seems  to  have  been  permitted  and  supported.  Other  ques- 
tions raised  require  no  expression  of  consideration.  There  waa 
no  error  to  the  prejudice  of  the  defendants  in  the  rulings  at  the 
trial,  or  in  the  findings  or  refusals  to  find  as  requested.  The  judg- 
ment should  be  affirmed.   All  concur. 


PEOPLE  v.  RATHBONE. 
(Supreme  Court,  General  Term,  Third  Department  February  12,  1895.) 
Appeal  from  special  term,  Albany  county. 

Action  by  the  people  of  the  state  of  New  York  against  William  P.  Bath- 
bone  to  forfeit  the  office  of  notary  public,  held  by  defendant.  A  demurrer 
to  the  complaint  was  overruled  (32  N.  Y.  Supp.  108),  and  defendant  appeals. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM,  J. 

Lewis  E.  Carr,  for  appellant 

Theodore  E.  Hancock,  Atty.  Gen.,  for  the  People. 

No  opinion.  Order  and  judgment  affirmed,  but  without  costs,  and  with 
leave  to  the  defendant  to  withdraw  said  demurrer  and  answer  within  20  days. 


(85  Hun,  503.) 

WEAVER  et  al.  v.  BRYDGES. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

L  Appealable  Order— Adjudication  of  Contempt. 

Under  Code  Civ.  Proc.  §  2433,  subd.  2,  providing  that  an  appeal  may  be 
taken  from  an  order  In  supplementary  proceedings,  where  the  execution 
was  Issued  out  of  a  county  court,  as  if  the  order  was  made  in  an  action 
brought  in  the  same  court,  an  order,  made  by  a  county  Judge,  adjudging  a 
judgment  debtor  guilty  of  contempt  in  refusing  to  appear  for  examination 
in  supplementary  proceedings  on  an  execution  Issued  out  of  the  county 
court,  Is  appealable. 

8.  Supplementary  Proceedings— Adjourned  bt  Referee— Place. 

Code  Civ.  Proc.  §  2442,  provides  that  an  order  may  be  made  requiring 
the  judgment  debtor  to  attend  and  be  examined  before  the  referee  at  a 
time  and  place  specified  in  the  order.  Section  2444  provides  that  the 
referee  may  adjourn  the  examination  from  time  to  time,  "as  he  thinks 
proper."  Section  2459  provides  that  if  the  judgment  debtor  is  a  resident  of 
the  state,  he  cannot  be  compelled  to  attend,  pursuant  to  any  adjournment 
at  a  place  without  the  county  where  he  lives.  Held,  that  the  referee  has 
power  to  order  an  adjournment  to  a  place  other  than  that  specified  In  the 
order  directing  the  examination. 

Appeal  from  order  of  Monroe  county  judge. 
Action  by  Simeon  J.  Weaver  and  others  against  Henry  H.  Bryd- 
ges.   From  an  order  adjudging  defendant  guilty  of  contempt,  in 
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failing  to  appear  before  the  referee  to  be  examined  touching  his 
property,  defendant  appeals.  Affirmed. 

Argned  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

T.  L.  Hnlbnrt,  for  appellant 
E.  L.  Adams,  for  respondents. 

DWIGHT,  P.  J.  The  order  was  made,  by  a  judge  out  of  court,  in 
the  course  of  proceedings  supplementary  to  an  execution  issued 
out  of  the  county  court  of  Monroe  county  on  a  judgment  recovered 
in  the  municipal  court  of  the  city  of  Rochester,  of  which  a  tran- 
script had  been  filed  in  the  office  of  the  county  clerk.  The  order 
adjudged  the  defendant  in  contempt  for  neglecting  and  refusing  to 
appear,  as  directed  by  the  referee,  pursuant  to  an  adjournment  of 
the  proceedings  for  his  examination  as  a  judgment  debtor.  The 
order  for  his  examination,  which  was  made  by  the  same  judge, 
required  him  to  attend  and  be  examined  concerning  his  property 
before  the  referee,  at  his  office,  in  Fairport,  on  a  day  and  at  an 
hour  named,  "and  for  that  purpose  to  appear  before  the  said  ref- 
eree from  time  to  time  as  he  shall  direct  and  appoint."  Fairport 
"is  in  Monroe  county,  about  10  miles  by  rail  from  Rochester,  and  is 
the  home  of  the  judgment  debtor  and  his  attorney,  as  well  as  of 
the  referee.  The  defendant  failed  to  appear  at  the  time  and  place 
named  in  the  order,  but  excuse  was  made  for  him,  and  an  adjourn- 
ment was  taken  to  a  subsequent  day  and  hour,  at  the  same  place. 
On  the  adjourned  day  the  defendant  appeared,  and  his  examination 
was  begun,  when  it  was  disclosed  that  both  the  referee  and  the 
attorney  for  the  defendant  had  an  engagement  in  court,  at  Roches- 
ter, at  11  o'clock  of  the  same  day,  and  that  an  adjournment  of  the 
examination  must  be  taken  for  their  accommodation,  whereupon 
the  attorney  for  the  judgment  creditors,  who  was  for  the  second 
time  in  attendance  for  the  purpose  of  the  examination,  at  Fairport, 
requested  that  such  adjournment  might  be  taken  to  his  office,  in 
Rochester,  at  2  o'clock  of  that  day;  and  it  was  so  ordered  by  the 
referee,  who  directed  the  judgment  debtor  to  appear  accordingly. 
His  attorney  objected  to  the  adjournment  on  the  ground,  as  stated 
by  the  referee,  that  the  referee  had  no  power  to  require  the  judg- 
ment debtor  to  attend  at  any  other  place  than  that  named  in  the 
order  of  the  judge.  The  judgment  debtor  failed  to  attend  before 
the  referee  pursuant  to  the  last  adjournment;  and,  these  facts 
being  made  to  appear  to  the  special  county  judge  on  the  return  of 
an  order  to  show  cause,  the  order  was  made  from  which  this  appeal 
is  taken. 

The  court  is  asked  to  dismiss  the  appeal  on  the  ground  that  under 
section  2433  of  the  Code  of  Civil  Procedure"  the  only  mode  of  re- 
view, in  the  first  instance,  of  an  order  made  in  the  course  of  pro- 
ceedings of  this  character,  is  by  motion  to  vacate  or  modify  the 
order,  addressed  either  to  the  judge  who  made  it,  or  to  the  court 
out  of  which  the  execution  was  issued.  And  such  is  the  general 
provision  of  the  statute,  as  contained  in  the  first  subdivision  of  the 
section  cited.    But  the  second  subdivision  makes  an  exception  of 


134 


NEW  YORK  SUPPLEMENT,  Vol.  33. 


[Sup.  ct. 


the  precise  case  in  hand,  viz.  "where  the  execution  was  issued  out 
of  a  county  court,"  in  which  case  it  is  provided  that  an  appeal  from 
such  an  order  "may  be  taken  in  like  manner  as  if  the  order  was 
made  in  an  action  brought  in  the  same  court";  and  by  sections 
1340  and  1342  it  is  provided  that  "an  appeal  may  be  taken  to  the 
supreme  court  from  an  order  affecting  a  substantial  right,  made  by 
the  court  or  a  judge,  in  an  action  brought  in"  a  county  court.  The 
appeal  in  this  case  was  therefore  properly  taken,  but  we  think  there 
was  no  good  ground  for  the  appeal. 

The  statute  relating  to  proceedings  supplementary  to  execution 
provides  for  an  order  requiring  the  judgment  debtor  to  attend 
and  be  examined  concerning  his  property,  either  before  the  judge 
or  the  referee,  at  a  time  and  place  specified  therein  (Code  Civ.  Proc. 
§  2442);  also  that  the  judge  or  referee  may  adjourn  the  examination 
from  time  to  time  as  he  thinks  proper  (Id.  §  2444).  This  language 
cannot  be  construed  to  confine  the  judge  or  referee,  in  the  exercise 
of  his  discretion,  to  an  adjournment  to  the  same  place  named  in  the 
original  order.  There  might  be  imperative  reasons  for  a  change 
of  place  for  the  examination,  and  the  construction  of  the  statute 
contended  for  by  the  appellant  would  necessitate  an  order  de  novo 
whenever  a  change  of  the  place  of  examination  was  found  to  be 
necessary.  An  adjournment  of  the  examination  to  such  convenient 
and  proper  place  as  the  referee  may  appoint  must  be  regarded  as 
within  the  discretion  given  him  by  the  statute, — to  adjourn  from 
time  to  time  "as  he  thinks  proper."  Moreover,  the  statute  has 
taken  pains  to  provide  that,  "if  the  judgment  debtor  *  *  *  Is  a 
resident  of  the  state,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  the  county" 
where  he  lives.  The  provision  plainly  contemplates  that  he  may 
be  required  to  attend,  pursuant  to  an  adjournment,  at  some  place 
within  the  county,  other  than  that  named  in  the  order.  Id.  §  2459. 
It  is  only  necessary,  we  think,  that  the  change  of  place  should  be 
for  some  good  cause,  and  reasonable  in  all  respects.  And  such  it 
clearly  seems  to  have  been  in  this  case.  Indeed,  the  propriety  of 
the  change  is  not  seriously  questioned,  but  only  the  power  of  the 
referee  to  make  it.  The  order  appealed  from  should  be  affirmed. 
So  ordered,  with  $10  costs  and  disbursements.   All  concur. 


(85  Hun,  489.) 

GUILFORD  v.  MULKIN. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Sale— Action  fom  Price— Effect  of  Note. 

Giving  a  note  for  the  price  of  goods  is  not  a  payment,  but  merely  sus- 
pends the  seller's  remedy  until  maturity  of  the  note,  and  does  not  pre- 
clude an  action  for  the  agreed  price  of  the  goods,  where  the  note  has  not 
been  transferred  by  the  seller. 

Action  by  William  Guilford  against  Morris  C.  Mulkin.  A  verdict 
was  directed  in  favor  of  plaintiff,  and  defendant  moves  for  a  new 
trial  on  exceptions  ordered  to  be  heard  at  general  term  in  the  first 
instance.  Denied. 
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Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

8.  McArthur  Norton,  for  plaintiff. 
Rufus  Scott,  for  defendant 

WARD,  J.  This  was  an  action  tried  at  the  Allegany  circuit  in 
January,  1894.  The  plaintiff's  complaint  alleged  the  sale  and  deliv- 
ery by  him  to  the  defendant  on  the  13th  of  September,  1886,  of  a 
pair  of  colts  of  the  value  and  agreed  price  of  f 255,  to  be  paid  for 
in  three  months,  with  interest;  that  the  same  had  not  been  paid; 
and  plaintiff  demanded  judgment  .  The  answer  of  the  defendant 
contained  no  general  denial,  but  alleged  that  at  the  time  of  the  sale 
of  the  colts  the  defendant  made  and  delivered,  in  satisfaction  of 
the  purchase  price  of  the  colts,  to  the  plaintiff,  the  defendant's 
promissory  note,  whereby  he  promised  to  pay  in  three  months  the 
$255,  with  interest,  and  denied  that  he  had  agreed  to  pay  for  the 
colts  in  any  other  way  than  by  the  note.  Upon  the  trial  the 
plaintiff  brought  the  note  into  court,  and  offered  to  surrender  it  to 
the  defendant,  and  have  it  canceled.  No  evidence  was  given  on 
behalf  of  the  plaintiff,  but  the  defendant  testified  in  his  own  behalf, 
substantially,  that,  at  the  time  he  bought  the  colts,  he  gave  the 
note  set  forth  in  the  answer,  and  that  it  had  not  been  paid.  It 
did  not  appear  that  the  plaintiff  had  negotiated  the  note.  The 
plaintiff  asked  for  the  direction  of  a  verdict  for  himself,  and  the 
defendant  moved  for  the  direction  of  a  verdict  for  the  defendant. 
Neither  party  asked  to  go  to  the  jury.  No  agreement  was  proved 
that  the  plaintiff  was  to  take  the  note  in  payment  for  the  colts. 
The  court  directed  a  verdict  for  the  plaintiff.  The  defendant  al- 
leges that  error  was  committed  by  the  trial  court  because  the  only 
contract  of  payment  made  by  the  defendant  was  to  pay  the  note, 
and  that  the  action  should  have  been  brought  on  the  note,  which 
was  the  plaintiffs  only  remedy.  This  contention  cannot  be  sus- 
tained. The  giving  of  the  purchaser's  promissory  note  for  the 
price  of  the  property  sold,  at  the  time  of  the  sale,  is  not  a  pay- 
ment If  credit  is  given  upon  the  sale,  which  is  evidenced  by  the 
promissory  note,  the  seller's  remedy  is  suspended  until  the  note  be- 
comes due.  The  note  is  but  a  written  security  for  the  debt,  and 
only  extinguishes  it  upon  payment.  The  debt  is  not  merged  in 
the  note.  If  the  note  is  not  paid  when  due,  the  security  is  dishon- 
ored, and  the"  suspended  time  of  payment  ended,  and  the  debt  still 
remains,  and  the  creditor  can  sue  on  the  original  obligation.  These 
considerations  apply  where,  as  in  this  case,  the  security  is  not 
negotiated  by  the  creditor.  If  the  debtor  claims  that  his  written 
promise  to  pay  accomplished  the  payment,  he  must  show  that  his 
promise  has  been  performed.  He  cannot  pay  his  debts  with  a 
broken  promise.  Whatever  may  be  the  rule  in  other  states,  or  the 
views  expressed  by  elementary  writers  upon  this  subject,  the  fore- 
going undoubtedly  gives  the  law  in  this  state.  Iron  Co.  v.  Walker, 
76  N.  Y.  521,  524,  and  cases  cited;  Edw.  Bills  &  N.  (2d  Ed.)  192,  and 
note;  Hughes  v.  Wheeler,  8  Cow.  77;  Hill  v.  Beebe,  13  N.  Y.  556; 
Muldon  v.  Whitlock,  1  Cow.  290;  Combs  v.  Bateman,  10  Barb.  573. 
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Both  parties  having  asked  for  a  direction  of  a  verdict,  the  court 
determined  any  question  of  fact  in  the  case,  upon  the  evidence,  in 
the  place  of  the  jury;  and,  if  there  were  any  questions  of  fact,  they 
have  been  determined  against  the  defendant,  who  was  the  sole 
witness  in  his  own  behalf,  and  is  conclusive  here.  The  motion  for 
a  new  trial  should  be  denied,  with  costs  to  be  paid  by  the  defend- 
ant; and  the  plaintiff  have  judgment  on  the  verdict   All  concur. 


(86  Hun,  9.) 

In  re  SPOONER'S  WILL. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1885.) 

Executors  and  Administrators — Accounting — Allowance  for  Counsel  Fees. 
An  administrator  will  not  be  allowed  for  counsel  fees  unless  he  has 
actually  paid  them. 

Appeal  from  surrogate's  court,  Steuben  county. 

Judicial  settlement  of  the  accounts  of  John  C.  Spooner,  adminis- 
trator with  the  will  annexed  of  Dan  E.  Spooner,  deceased.  From 
a  decree  rejecting  certain  counsel  fees  and  charges  of  J.  Rosen- 
crans  as  attorney  for  said  Spooner,  said  Spooner  appeals.  Af- 
firmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

J.  Rosencrans,  for  appellant 
J.  F.  Parkhurst,  for  respondent 

WARD,  J.  Dan  E.  Spooner  died  about  the  23d  of  July,  1871,  leav- 
ing a  last  will  and  testament.  John  McDougall,  of  Homellsville, 
was  appointed  executor  of  said  will,  and  qualified  as  such,  and  dis- 
charged his  duties  until  his  death,  which  occurred  the  12th  of 
November,  1888.  Jane  McDougall  and  Shirley  E.  Brown  were 
appointed  his  administrators.  Spooner  left,  him  surviving,  his 
mother,  a  brother,  who  is  the  present  administrator,  and  Cornelia 
Spooner,  a  widow,  who  is  the  respondent  here.  They  were  all 
legatees  under  the  will.  The  executor  paid  the  legacies  to  the 
mother  and  brother,  and  the  interest  on  the  legacy  of  the  widow 
down  to  the  time  of  his  death.  The  widow,  by  the  will,  was  given 
the  interest  on  f 6,000;  the  fund  to  go  to  appellant  upon  the  death 
of  the  widow.  The  administrators  of  McDougall  paid  the  interest 
to  the  widow  until  November  1,  1890,  when  the  appellant  was  ap- 
pointed administrator  with  the  will  annexed.  He  then  resided  at 
Auburn,  in  this  state.  He  retained  counsel  there  in  the  matter 
(Mr.  Rosencrans).  The  administrators  of  McDougall  and  the  ap- 
pellant adjusted  the  matter  of  the  legacy,  and  agreed  that  $6,000 
belonged  to  the  estate  of  Dan  E.  Spooner.  The  appellant  claimed 
the  custody  of  the  fund,  and  that  it  should  be  paid  over  to  him, 
and  he  pay  the  widow  the  interest  The  widow  refused,  and  the 
matter  was  submitted  to  the  surrogate's  court  of  Steuben  county, 
and  that  court  held  that  the  appellant  was  not  entitled  to  the 
custody  of  the  fund.    From  that  decision  the  appellant  appealed  to 
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the  general  term,  where  the  surrogate  was  sustained.  21  N.  Y. 
Supp.  479,  mem.  The  appellant  further  appealed  to  the  court  of 
appeals,  where  the  decision  of  surrogate  and  the  general  term  was 
reversed,  with  costs  in  favor  of  the  appellant  (In  re  McDougall,  141  N. 
Y.  21, 35  N.  E.  961);  and  the  court  of  appeals  directed  the  surrogate 
that  "if  the  administrator  had  made  any  disbursements  or  incurred 
any  obligations  for  which  the  estate  was  properly  chargeable,  he 
should  have  the  opportunity  of  proving  the  facts,  and  having  a  decree 
made  for  their  payment  out  of  the  estate."  Rosencrans  was  the 
attorney  who  conducted  the  appeals  for  John  C.  Spooner.  After 
the  entry  of  the  court  of  appeals  judgment,  Mr.  Rosencrans  ren- 
dered a  bill  against  the  administrator,  commencing  with  November 
14, 1890,  and  ending  with  February  20, 1894,  amounting  to  f 1,023.35, 
$291.68  of  which  was  for  taxable  costs  and  disbursements  of  the 
general  term  and  court  of  appeals,  f  150  of  which  was  denominated 
"counsel  fee  at  general  term  and  court  of  appeals."  There  was 
charged  in  this  account  for  10  trips  going  from  Auburn  to  Bath, 
and  once  to  Hornellsville,  for  22  days'  service,  at  |15  per  day, 
amounting  to  $330.  Twenty  dollars  is  charged  for  making  brief 
on  settlement.  Thirty  dollars  is  charged  for  "making  brief  on 
accounting."  Fifty  dollars  is  charged  for  "counsel."  Seventy-six 
dollars  and  sixty-seven  cents  is  charged  for  expenses  of  this  at- 
torney in  these  various  trips.  There  does  not  seem  to  have  been 
any  serious  controversy  until  the  question  arose  before  the  surrogate 
as  to  who  was  entitled  to  the  possession  of  the  fund  of  $6,000.  That 
controversy,  as  before  said,  went  through  to  the  court  of  appeals,  for 
which  the  said  attorney  collected  the  taxable  costs,  he  being  suc- 
cessful. What  the  $150  counsel  fee  or  the  f 50  counsel  fee  was  for 
does  not  distinctly  appear,  except,  generally,  that  Mr.  Bosen- 
crans claimed  them,  and  they  were  allowed  to  him.  After  the 
decision  of  the  court  of  appeals,  evidence  was  taken  before  the  sur- 
rogate as  to  these  claims.  The  appellant  and  his  attorney  were 
sworn  as  witnesses.  I  cannot  find  from  a  close  examination  of 
the  papers  that  the  administrator  had  paid  any  of  these  claims  to 
his  attorney.  The  surrogate,  after  a  careful  examination  of  the 
claims,  allowed  $35  for  going  to  Bath  and  Hornellsville  on  the  first 
occasion,  where  the  attorney  had  charged  $60,  and  allowed  $60  for 
the  services  of  the  attorney  upon  the  accounting,  and  also  allowed 
the  $150  counsel  fee,  which  should  also  cover  certain  items  in  the 
charge;  allowed  the  $7f.67  expenses  that  the  attorney  claimed  he 
had  incurred.  A  former  decree  of  the  surrogate's  court  had  al- 
lowed Rosencrans  $50,  which  covered  some  of  the  services  charged 
in  the  bill;  so  that  altogether  the  attorney  had  received,  besides 
his  expenses  of  $76.67  and  besides  the  costs  on  the  appeals,  $291.68, 
making  a  total  of  $586.68  besides  expenses.  The  surrogate  deemed 
this  a  sufficient  compensation  for  all  the  services  and  expenses  of 
the  attorney,  and  rejected  the  rest  of  the  claim.  The  surrogate 
also  allowed  the  traveling  fees  and  expenses  of  the  administrator, 
himself,  of  $59.63,  in  and  about  this  business. 

The  expenditures  to  be  allowed  in  such  cases  by  the  surrogate 
must  be  reasonable  and  necessary,  of  which  the  surrogate  must 
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necessarily  be,  to  a  great  extent,  the  judge.  He  is  familiar  with 
the  services  rendered,  their  character,  and  the  necessity  for  them. 
The  rule  is  well  settled  that  in  no  event  can  an  allowance  be  made 
to  a  representative  for  an  administrator's  expenses — e.  g.  counsel 
fees — until  it  is  actually  paid.  Redf.  Law  &  Prac.  Sur.  Cts.  444; 
In  re  Bailey's  Estate,  47  Hun,  477;  Shields  v.  Sullivan,  3  Dem.  Sur. 
296.  Only  the  allowance  that  the  surrogate  makes  under  sections 
2561  and  2562  of  the  Code  of  Civil  Procedure  can  be  allowed  the 
administrator  until  he  has  actually  paid  the  expenses  for  which  he 
claims.  It  will  be  seen,  therefore,  that  all  of  this  account,  except 
upon  judicial  settlement,  must  have  been  paid  by  the  administrator 
before  he  is  entitled  to  be  reimbursed;  but,  waiving  this  question, 
we  think,  upon  the  proof  before  us,  that  the  surrogate  allowed  all 
that  was  reasonable  and  just  upon  this  bill. 

The  decree  of  the  surrogate  of  Steuben  county  is  affirmed,  with 
costs  to  the  respondent,  to  be  taken  out  of  the  corpus  of  the  fund 
owned  by  the  administrator  and  appellant    All  concur. 


(85  Hun,  485.) 

ELLIS  v.  FILON  et  at 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Witness — Transactions  with  Decedents. 

On  the  trial  of  a  claim  against  a  decedent's  estate  for  preparing  plans 
for  a  building,  claimant  testified  that  he  drew  the  plans;  that  they  were 
reasonably  worth  a  certain  sum;  and  that  he  would  not  have  drawn  them 
without  being  requested  by  some  one.  Held,  that  it  was  error  to  permit 
him  to  further  testify  that  he  had  conversations  with  decedent  "about 
these  plans,"  as  it  might  be  inferred  from  such  testimony  that  decedent 
requested  claimant  to  draw  the  plans,  thereby  in  effect  permitting  him  to 
testify  as  to  conversations  with  decedent,  in  violation  of  Code  Civ.  Proc 
§829. 

Appeal  from  judgment  on  report  of  referee. 

Claim  by  Charles  S.  Ellis  against  Mary  E.  Pilon  and  others,  which 
was  referred  under  the  statute.  There  was  a  judgment  in  favor 
of  plaintiff,  and  defendants  appeal.  Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

Oassius  C.  Davy,  for  appellants. 
Eldridge  L.  Adams,  for  respondent  ^ 

WARD,  J.  This  appeal  comes  here  under  section  2718  of  the 
Code  as  amended  in  1893.  The  plaintiff,  within  the  six  months 
for  presenting  claims  against  the  estate  of  the  deceased,  presented 
a  claim  of  |300  for  plans  prepared  by  the  plaintiff  at  the  request 
of  the  deceased  for  the  construction  of  a  building  in  Rochester. 
The  claim  was  rejected  by  the  appellants,  and  an  order  was  made 
referring  it  to  a  referee  under  this  provision  of  the  Code,  who 
heard  the  evidence,  and  reported  in  favor  of  the  plaintiff  for  the 
amount  of  his  claim,  upon  which  judgment  was  perfected,  the 
referee  awarding  costs  to  the  plaintiff.   Upon  the  trial  the  plain- 
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tiff  was  sworn  in  his  own  behalf.  He  testified  that  he  was  an 
architect  doing  business  at  Bochester;  that  he  drew  the  plans; 
that  he  did  not  have  them;  that  the  last  he  saw  of  them  they  were 
in  the  office  with  Mr.  Filon  (the  deceased),  in  Jnne,  1892;  that  the 
plans  were  reasonably  worth  1  per  cent  of  the  estimated  cost  of 
the  building,  which  he  specified.    Then  he  stated  as  follows: 

"I  made  the  preliminary  sketches.  Mr.  Putnam,  who  was  with  me  at  the 
time,  completed  the  details.  No  one  else  in  the  office,  except  myself  and  Mr. 
Putnam,  to  my  knowledge  worked  on  these  plans.  I  had  a  conversation  with 
Mr.  Filon  about  these  plans.  It  was  either  in  May  or  June,  1892.  I  had 
more  than  one  conversation-  several;  three  or  four,  I  should  think.  Q.  Did 
you  draw  these  plans  without  being  requested  to  do  so  by  any  one?  (Ob- 
jected to  by  defendants  as  calling  for  a  transaction  or  communication  between 
the  witness  and  Michael  Filon,  and  as  incompetent  under  section  829  of  the 
Code,  it  appearing  that  the  witness  is  interested  in  the  event  of  the  action, 
and  also  that  the  question  is  improper  In  form  and  leading.  Overruled,  and  ex- 
ception.) A.  No,  sir.  (Defendants'  counsel  moved  to  strike  out  the  answer 
as  incompetent  under  section  829  of  the  Code.  Motion  denied,  and  excep- 
tion.)" 

The  witness  further  stated  that  none  of  his  conversations  with 
Mr.  Filon  were  in  the  presence  of  any  other  person,  except  one 
instance.  It  was,  after  this,  conceded  that  Michael  Filon  died  in 
July,  1893.  The  only  other  witness  was  Mrs.  Putnam,  the  wife  of 
the  person  who  worked  with  the  plaintiff  on  the  plans.  She  says 
that  she  saw  them  at  her  house,  and  on  the  bottom  of  the  plans 
there  appeared  the  words,  "Sketch  for  Mr.  Michael  Filon."  The 
plaintiff  gave  no  other  evidence,  except  the  will  of  the  deceased, 
which  was  objected  to,  the  twentieth  clause  of  which  provided  that 
the  executors  were  authorized  and  directed  to  erect  on  Main  street, 
in  Bochester,  a  building  costing  not  less  than  f 1,000,000,  to  be  known 
as  the  "Filon  Block."  The  plaintiff  rested,  but,  after  resting,  re- 
sumed the  case,  and  moved  to  amend  his  claim  to  conform  to  the 
proof,  thus  opening  his  case.  This  was  denied,  and  the  defendants 
then  moved  to  strike  out  evidence  on  the  ground  that  it  involved  a 
personal  transaction  with  the  deceased:  First,  the  plaintiff's  testi- 
mony as  to  the  value  of  the  services  No  objection  appears  to  have 
been  made  to  this,  but  the  motion  was  denied.  Defendants  ex- 
cepted. Second.  What  the  witness  Ellis  testified  to  in  reference  to 
his  having  conversation  with  deceased  about  the  plans.  Plaintiff 
objected  to  this,  on  the  ground  that  no  objection  was  made  at  the 
time,  and  the  motion  was  made  after  the  close  of  the  plaintiff's 
case.    This  was  denied,  and  the  defendants  excepted. 

The  grounds  on  the  defendants'  appeal  are:  First,  that  the  evi- 
dence as  a  whole  fails  to  show  any  cause  of  action  against  the 
defendants,  or  any  request  on  the  part  of  the  deceased  to  the 
plaintiff  to  make  the  plans,  or  facts  from  which  such  request  might 
be  inferred;  and,  second,  that  the  referee  erred  in  receiving  evi- 
dence forbidden  by  section  829,  and  also  in  not  striking  out  Buch 
evidence. 

It  clearly  appears  that  much  of  the  plaintiffs  evidence  comes 
within  the  spirit,  if  not  the  letter,  of  the  prohibition  of  section  829, 
and,  if  this  judgment  is  sustained  at  all,  it  must  be  upon  such  evi- 
dence.   From  the  opinion  of  the  referee,  and  the  proceedings  on 
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the  trial,  it  is  evident  that  the  plaintiff  was  making  a  constant 
struggle  to  maintain  his  case  by  proving  his  personal  transactions 
with  the  deceased,  and  he  claims  upon  this  appeal  that  enough  of 
this  forbidden  evidence  was  obtained  without  proper  objection  to 
sustain  the  referee's  report  "Claims  withheld  during  the  life  of 
an  alleged  debtor,  and  sought  to  be  enforced  when  death  has 
silenced  his  knowledge  and  explanation,  are  always  to  be  carefully 
scrutinized,  and  admitted  only  on  very  satisfactory  proof."  Kear- 
ney v.  McKeon,  85  N.  Y.  139,  140;  Ulrich  v.  Ulrica  (Super.  N.  Y.) 
17  N.  Y.  Supp.  721,  and  cases  cited.  The  referee  finds  that  this 
work  was  done  for  the  deceased  by  the  plaintiff,  and  at  the  request 
of  the  deceased,  and  upon  his  promise  to  pay.  We  are  to  assume 
that  the  referee  in  reaching  these  conclusions  attached  importance 
to  all  the  evidence  given.  At  least,  we  cannot  say  that  any  of  the 
evidence  was  not  deemed  by  him  material.  The  evidence  that  was 
objected  to  in  time  was  the  question  whether  the  plaintiff  would 
have  drawn  the  plans  without  being  requested  to  do  so  by  any  one. 
This,  in  connection  with  the  evidence  that  had  just  before  thac  been 
given,  that  the  plaintiff  had  had  conversations  with  the  deceased 
"about  these  plans,"  was  intended  to  leave  the  inference  to  be  con- 
veyed by  the  witness  that  that  request  came  from  the  deceased. 
The  respondent  claims  that  the  proof  of  the  fact  of  having  had  con- 
versations, without  showing  what  they  were,  was  competent,  and 
cites  Hier  v.  Grant,  47  N.  Y.  278.  That  case  does  not  aid  the 
respondent,  as  appears  by  the  syllabus:  "That  the  simple  proof  of 
the  fact  that  a  conversation  was  had  with  a  deceased  person  with- 
out proof  of  the  conversation  itself  is  not  obnoxious  to  *  *  * 
section  399,  Old  Code,  unless  it  may  be  a  case  where  the  mere  fact 
of  a  conversation  is  a  material  thing  to  be  proved."  It  was  very 
material  for  the  plaintiff  to  show  in  some  manner  that  the  deceased 
recognized  the  service  that  the  plaintiff  claimed  to  be  rendering  him, 
and  when,  after  stating  that  he  had  conversations  with  the  deceased 
about  the  plans,  he  then  adds  in  effect  that  he  would  not  have  made 
the  plans  without  being  requested  by  some  one  to  do  it,  it  becomes 
important  Standing  by  itself,  it  is  a  mere  conclusion  of  the 
plaintiffs  mind,  and  is  incompetent,  and  should  have  been  rejected 
for  that  reason.  In  any  aspect  of  the  case,  the  reception  of  this 
evidence  was  fatal.  The  motion  to  strike  out  the  evidence  as  to 
these  conversations  should  have  prevailed,  and  while,  perhaps,  it 
was  discretionary  with  the  referee  to  have  denied  this  motion,  he 
should  not  have  done  so. 

The  referee  seems  to  rely  upon  what  the  plaintiff  testified  to, 
that  the  plans  were  last  seen  by  him  in  the  office  of  the  deceased. 
At  no  time  does  it  appear  that  the  deceased  ever  saw  them.  How 
they  got  there  does  not  appear.  If  they  were  delivered  to  the 
deceased  by  the  plaintiff,  or  through  his  agency,  it  was  a  personal 
transaction  excluded  by  the  Code.  Otherwise  the  evidence  is  of 
no  importance  as  an  admission  by  the  deceased,  or  as  an  acceptance 
of  the  plans.  If  these  plans  were  simply  a  "sketch,"  as  they  were 
marked  and  submitted  to  the  deceased  for  further  examination  or 
consideration,  then  the  evidence  does  not  aid  the  respondent 
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There  was  no  motion  to  strike  this  evidence  from  the  case,  and  it 
is  there,  although  probably  incompetent,  with  other  incompetent 
evidence,  for  what  it  is  worth;  and  we  are  confronted  with  the 
proposition  that,  in  the  face  of  the  policy  of  the  law  as  indicated 
in  section  829,  we  mast  sustain  this  judgment  upon  this  incom- 
petent evidence.  But  assuming  that  full  force  is  to  be  given  to 
this  evidence,  as  though  it  were  competent,  we  do  not  think  the 
findings  of  the  referee  are  sustained  by  the  evidence  as  to  the 
plaintiffs  employment  by  the  deceased,  especially  when  judged 
with  the  scrutiny  that  such  cases  demand.  Objection  is  also  made 
to  the  referee's  direction  that  the  plaintiff  recover  costs.  We  see 
no  objection  to  this,  if  the  judgment  could  otherwise  be  sustained. 
The  referee  found,  as  a  matter  of  fact,  that  the  payment  of  the 
claim  has  been  unreasonably  resisted  by  the  defendants.  This 
finding  justified  his  conclusions  as  to  the  costs,  under  sections  1835, 
1836,  and  2718  of  the  Code.  The  judgment  must  be  reversed,  and 
a  new  trial  ordered  before  another  referee,  with  costs  to  abide  the 
event    All  concur. 


In  re  SOUTH  ST.  PAUL  STREET. 

(Supreme  Court,  General  Term;  Fifth  Department  April  12,  1895.) 

L  Condemnation  Proceedings— Setting  Aside  Report  —  Power  of  County 
Court. 

The  provision  of  the  Rochester  city  charter  (Laws  1892,  c  190,  §  1*5) 
that  the  county  court  shall  appoint  the  commissioners  in  condemnation 
proceedings  by  the  city,  and  shall  have  power  to  amend  defects  or  in- 
formalities in  the  proceedings,  and  make  all  necessary  orders  and  give 
proper  directions  to  carry  into  effect  the  object  and  intent  of  the  act, 
does  not  give  the  county  court  power  to  set  aside  the  appraisal  and  re- 
port of  the  commissioners  for  errors  committed  by  them. 
.Si  Same— Award— Deducting  Taxes. 

In  a  proceeding  to  condemn  land  for  street  purposes,  it  is  error  for  the 
commissioners  to  provide  in  their  report  that  all  taxes  which  are  a  lien 
on  the  premises  be  deducted  from  the  award. 

Appeal  from  Monroe  county  court. 

Proceeding  to  widen  South  St.  Paul  street  on  the  west  side, 
north  of  and  adjoining  Court  street,  in  the  city  of  Rochester. 
From  the  report  of  the  commissioners,  and  from  an  order  of  the 
county  court  denying  a  motion  to  set  aside  the  report,  the  land- 
owners appeal.  Modified. 

Argued  before  LEWIS,  BRADLEY,  and  WARD.  JJ. 

Joseph  W.  Taylor,  for  appellants. 
A-  J.  Rodenbeck,  for  respondents. 

BRADLEY,  J.  The  commissioners  in  the  proceedings  for  ap- 
praisal awarded  to  the  appellants  for  the  land  in  question  f 1,800, 
deducting  therefrom  "all  taxes  and  assessments  which  may  be  a 
lien  upon  the  lands."  The  objection  is  to  the  charge  so  made  of 
taxes  upon  the  award.  Upon  the  hearing  before  the  commission- 
ers there  was  no  evidence  of  any  tax  liens  upon  the  property,  nor 
does  anything  to  that  effect  appear  in  the  papers  here  upon  the 
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appeal  from  the  commissioners'  report.  But  in  the  affidavits  upon 
which  the  motion  to  set  aside  their  report  was  made,  and  which 
constitute  a  portion  of  the  papers  on  the  other  appeal,  it  appears 
that  there  is  a  tax  lien  of  $1,000  upon  a  portion  of  the  land  in  ques- 
tion and  other  lands,  and  that  on  the  part  of  the  city  it  is  required 
that  the  full  amount  of  it  be  deducted  from  the  award.  The  mo- 
tion in  the  county  court  was  not  considered  on  the  merits,  but  was 
denied,  for  the  reason  there  given  of  want  of  power  to  entertain  it 
The  city  charter  provides  that  the  commissioners  be  appointed  by 
the  county  court,  and  to  it  is  given  certain  powers  to  amend  defects 
or  informalities  in  the  proceedings,  to  make  all  necessary  orders, 
and  give  proper  directions  to  carry  into  effect  the  object  and  intent 
of  the  act,  but  this  does  not  include  power  of  that  court  to  set  aside 
the  appraisal  and  report  for  error  in  its  result.  Laws  1892,  c.  190, 
§  16.  The  commissioners  are  required  to  report  to  the  common 
council,  and  it  is  vested  with  the  power  of  confirmation  of  the 
report.  Laws  1880,  c.  14,  §  178,  as  amended  by  Laws  1892,  c.  190, 
§  18.  The  statutory  method  of  review  is  by  appeal  from  the  report, 
within  30  days  after  its  confirmation,  to  the  supreme  court  Laws 
1880,  c.  14,  §  183.  And  the  court  shall  thereupon  consider  the  ap- 
peal, and  examine  all  questions  of  law  or  fact,  and  confirm  or  annul 
the  report  as  it  shall  deem  just.  Laws  1892,  c.  190,  §  21.  It  is 
urged  that  the  motion  in  the  present  case  was  analogous  to  a  like 
motion  to  set  aside  a  report  of  commissioners  under  the  general 
railroad  act,  and  in  support  of  that  view  is  cited  In  re  New  York 
C.  &  H.  R.  R  Oo.,  64  N.  Y.  60.  But  it  may  be  observed  that  under 
that  statute  the  commissioners'  report  is  made  to  the  court,  and 
the  matter  of  its  confirmation  is  for  it9  determination.  The  court 
in  that  case  is  not  only  given  jurisdiction  over  the  appointment 
of  the  commissioners  and  their  proceedings  preliminary  to  their 
award,  but  their  report  is  made  the  subject  of  consideration  by 
the  court  In  the  present  case  there  is  no  charge  of  misconduct 
of  the  commissioners.  The  motion  was  founded  upon  an  alleged 
error  merely.  The  premises  in  question  are  described  in  the  com- 
missioners' report  as  two  adjoining  parcels,  to  one  of  which  the 
appellants  have  the  legal  title,  and  in  the  other  they  have  an  estate 
for  years  under  a  lease  made  by  the  city  of  Rochester,  which  lease 
will  expire  in  April,  1969.  The  award  was  for  the  whole  as  an 
entirety;  and  it  is  said  that  the  tax  referred  to  is  a  lien  upon  only 
one  of  those  parcels,  and  that  such  parcel  constitutes  but  a  very 
small  portion  of  the  land  on  which  it  is  a  lien.  We  think  that  the 
county  court  had  no  power  to  entertain  a  motion  to  set  aside  the 
report  on  the  merits,  and  therefore  it  was  properly  disposed  of  by 
that  court.  The  facts  above  mentioned  in  relation  to  the  tax  lien 
do  not  appear  in  the  papers  presented  by  the  appeal  from  the  com- 
missioners' report  The  only  question  here  is  whether  they  prop- 
erly inserted  in  it  the  provision  to  the  effect  that  all  taxes  which 
are  a  lien  upon  the  premises  be  deducted  from  the  award. 

It  is  said  by  the  respondents'  counsel  that,  without  regard  to 
the  provision  to  that  effect  in  the  report,  the  amount  of  the  tax 
lien  upon  the  premises  is  to  be  deducted  from  the  amount  of  the 
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award.  That  may  be  so,  and  in  that  view  there  would  be  no  diffi- 
culty about  it,  if  the  tax  lien  covered  only  those  premises.  But 
suppose  that  it  is  only  upon  a  small  portion  or  a  distinct  parcel  of 
them,  and  extended  over  other  lands,  how  are  they  to  be  appor- 
tioned, so  as  to  give  the  owner  of  the  lands  taken  the  benefit  of 
the  award,  less  the  part  of  the  tax  properly  chargeable  upon  it? 
Should  the  entire  amount  be  deducted  from  his  award,  and  he  be 
compelled  to  seek  his  remedy  against  the  persons  who  own  the 
other  premises,  upon  which  the  portion  or  the  greater  part  of  the 
tax  is  a  lien,  or  should  that  be  a  matter  to  be  adjusted  by  affirma- 
tive action  on  the  part  of  the  city?  Our  attention  was  called  to 
no  provision  of  the  charter  or  of  any  other  "statute  on  the  subject. 
The  tax  lien,  so  far  as  appears,  was  not  considered  in  the  proceed- 
ing any  further  than  to  make  it  a  provision  in  the  report  as  before 
mentioned.  Here  were  lands  described  in  two  parcels.  Assuming 
that  the  tax  lien  was  upon  one  of  them  only  (and  on  that  with  other 
lands),  it  would  seem  to  be  a  hardship  to  include  the  damages  for 
taking  both  parcels  in  one  award,  and  make  it  subject  to  the 
amount  of  the  entire  tax  lien,  and  the  injustice  of  it  would  be 
more  palpable  if  the  parcel  upon  which  is  the  tax  lien  were  of  but 
little  value  as  compared  with  that  of  the  other.  Such  might  be 
the  consequence  when  one  only  of  two  distinct  parcels  is  subject 
to  the  tax  lien,  and  the  award  a  gross  sum  for  both.  The  statute 
does  not  seem  to  render  it  necessary  to  subject  the  landowner  to 
such  embarrassment  The  consequences  of  including  the  taking  of 
both  parcels  in  a  single  award  is  not  upon  the  record  necessarily 
the  subject  of  consideration  on  this  review.  So  far  as  appears,  the 
commissioners  did  not  deem  it  necessary  to  inquire  whether  or 
not  any  tax  lien  existed  on  the  premises.  If  there  is  any,  the  dis- 
position of  it  had  better  be  left  for  such  application  and  adjustment 
as  the  rights  of  the  parties  may  require,  without  direction  in  the 
report  of  the  commissioners.  It  does  not  seem  that  a  modification 
of  it  by  striking  such  provision  from  the  report  will  be  unduly 
prejudicial  to  the  city.  The  order  of  the  county  court  should  be 
affirmed,  and  the  report  of  the  commissioners  should  be  annulled, 
unless  the  respondents  stipulate  to  strike  from  the  report  the  pro- 
vision for  the  deduction  of  tax  liens  from  the  award,  and  in  that 
event  the  report  be  so  modified,  and  as  modified  confirmed.  All 
concur. 

(86  Hun,  22.) 

JOSEPH  SCHLITZ  BREWING  CO.  v.  ESTER  et  ux. 
(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

L  Husband  and  Wipe— Separate  Business  op  Wipe— Husband's  Creditors. 
A  wife  cannot  claim  the  proceeds  of  a  business  conducted  by  her  to 
the  exclusion  of  her  husband's  creditors,  where  the  supplies  for  such 
business  were  partly  furnished  by  the  husband. 

2.  Foreign  Corporation — Right  to  Sue — Certificate  of  Authoritt. 

Laws  1892,  a  087,  §  15,  requiring  every  foreign  corporation  to  obtain  a 
certificate  of  authority  to  do  business  in  the  state  before  it  can  maintain 
an  action  on  a  contract,  does  not  require  such  certificate  to  enable  the 
corporation  to  sue  to  set  aside  a  deed  as  fraudulent,  such  action  not  be- 
ing on  a  contract 
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Appeal  from  special  term,  Monroe  county. 

Action  by  Joseph  Schlitz  Brewing  Company  against  Henry  J. 
Ester  and  Christiana  A.  Ester.  The  complaint  was  dismissed  on 
the  merits,  and  plaintiff  appeals.    Reversed  in  part. 

The  plaintiff,  a  judgment  creditor  of  the  defendant  Henry  J. 
Ester,  charges  that  a  conveyance  by  him  through  a  third  parly  to 
the  other  defendant,  his  wife,  of  certain  premises  known  as  "Lot 
No.  Ill,"  in  "Beechwood  Tract,"  in  the  city  of  Rochester,  was  made 
in  fraud  of  creditors;  also  that  a  chattel  mortgage  and  a  bill  of 
sale  made  by  him  to  her  of  certain  personal  property  were  fraudu- 
lent as  against  his  creditors;  and  that  the  wife  obtained  and  ap- 
propriated to  her  own  use  the  sum  of  $600  belonging  to  her  husband 
in  fraud  of  his  creditors.  The  relief  sought  is  that  such  convey- 
ance, transfer,  and  appropriation  be  adjudged  fraudulent  and  void 
as  against  the  plaintiff,  etc. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Henry  M.  Hill,  for  appellant 
Abraham  Benedict,  for  respondents. 

BRADLEY,  J.  The  defendants  became  husband  and  wife  up- 
wards of  20  years  ago.  The  deed  of  the  lot  in  the  Beechwood 
tract  was  made  to  both  of  them.  There  is  evidence  tending  to 
prove  and  the  court  found  that  Mrs.  Ester  was  then  the  sole  bene- 
ficial owner  of  the  premises,  and  that  her  husband  was  made  a 
grantee  in  the  deed  without  her  consent  or  knowledge.  It  was 
made  by  the  Beechwood  Homestead  Association,  of  which  she  was 
and  her  husband  was  not  a  member.  The  trial  court  found  that 
the  purpose  of  conveyance  through  the  third  person  to  her  was 
made  to  correct  the  mistake  in  the  first  deed.  This  finding  of  the 
court  has  the  support  of  evidence.  The  defendant  Henry  J.  Ester 
was  for  some  years  the  proprietor  of  a  saloon  and  hotel,  grocery 
and  meat  market,  and  on  the  same  premises  persons  were  enter- 
tained as  boarders.  The  wife  claims  that  the  latter  was  her  sepa- 
rate business.  In  August,  1890,  Mr.  Ester  went  abroad,  and  waa 
absent  about  two  months.  During  that  time  his  wife  had  charge 
of  his  business,  and  received  from  the  proceeds  of  it  $600,  more  or 
less,  which  sum  the  plaintiff  alleges  she  retained,  and  has  not 
accounted  for  to  the  other  defendant  While  there  is  some  con- 
fusion in  the  proof  upon  the  subject,  the  evidence  warranted  the 
conclusion  that  whatever  amount  Mrs.  Ester  did  receive  from  the 
business  of  her  husband  during  his  absence  was  paid  to  and  re- 
ceived by  him  from  her  after  his  return.  The  more  substantial 
charge  of  fraudulent  infirmity  has  relation  to  chattel  mortgage  of 
date  April  7,  1892,  made  by  Mr.  Ester  to  his  wife,  and  the  bill  of 
sale  of  the  same  personal  property  made  by  him  to  her  on  April  25, 
1892.  The  indebtedness  upon  which  the  plaintiffs  judgment  was 
recovered  arose  in  1889,  and  was  against  the  defendant  Henry  J. 
Ester  and  Charles  F.  Schroeder,  in  the  name  of  Charles  F.  Schroe- 
der  &  Co.  The  action  was  commenced  against  them  in  1890.  The 
defendant  Ester  appeared  and  answered  the  complaint    The  other 
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defendant,  Schroeder,  did  not  appear  therein.  The  action  was 
reached  upon  the  calendar  in  October,  1892.  The  defendant  did 
not  appear,  and  judgment  was  then  directed  and  entered  for  the 
plaintiff,  and  execution  thereon  against  the  property  of  both  of 
the  defendants  was  returned  unsatisfied.  The  apparent  title  to  all 
of  the  personal  property  was  then  in  Mrs.  Ester,  by  reason  of  the 
bill  of  sale.  The  evidence  tends  to  prove  that  at  the  time  of  the 
marriage  of  the  defendants  the  wife  had  $ 1,300  or  f 1,400,  and  that 
she  let  her  husband  have  a  portion  of  the  money;  that  afterwards 
two  lots  on  Anderson  avenue,  in  the  city  of  Rochester,  were  pur- 
chased, and  the  deed  was  taken  in  the  name  of  both  of  them  as 
grantees,  a  building  was  erected  upon  the  lots,  and  there  were  the 
meat  market,  grocery,  saloon,  and  hotel  and  boarding  house  before 
mentioned.  In  1884,  through  a  third  person,  Mr.  Ester  made  con- 
veyance of  his  interest  in  those  premises  to  his  wife,  which  was 
made  to  and  taken  by  her  in  satisfaction  of  all  claims  she  then 
had  against  him.  Thereafter  the  husband  carried  on  the  busi- 
ness of  the  grocery,  meat  market,  saloon,  and  hotel  until  the  bill 
of  sale  of  April  25,  1892,  was  made.  Since  then  the  entire  busi- 
ness has  been  conducted  in  the  name  of  the  wife.  While  for 
many  years  prior  and  up  to  that  time  the  defendants  assert  by 
their  testimony  that  the  boarding  was  the  separate  business  of 
the  wife,  supplies  for  the  table  came  from  the  meat  market  and 
grocery  as  freely  as  required,  and  no  account  whatever  between 
them  was  made  or  kept  of  such  supplies,  and  the  husband  partici- 
pated in  the  service  of  entertaining  the  boarders  by  waiting  upon 
the  table,  etc  They  severally  had  bank  accounts,  and  by  the  con- 
sent of  the  wife  her  husband's  name  was  inserted  in  the  books  of 
the  bank,  so  as  to  enable  him  to  also  draw  against  her  account, 
which  he  did  more  or  less.  In  fact  they  seem  to  have  been  work- 
ing together  in  harmony,  and  their  business  transactions  appear,  as 
between  them,  to  have  been  in  common.  They  did  not  deem  it 
necessary  to  have  entries  or  memorandum  made  of  any  accounts 
between  them.  This  was  the  situation  until  in  April,  1892,  when 
the  chattel  mortgage  and  bill  of  sale  in  question  were  made,  by 
which  Mr.  Ester  transferred  to  his  wife  a  quantity  of  property, 
consisting  of  cows,  horses,  wagons,  furniture,  tools,  implements, 
liquors,  and  other  personal  property  in  and  about  the  premises. 
About  the  same  time  he  assigned  to  her  a  real-estate  mortgage 
held  by  him,  and  transferred  to  his  two  sons  of  minor  age  certain 
certificates  of  stock  in  brewing  companies.  When  those  sales  and 
transfers  were  made,  he  was  left  without  title  in  his  name  to  any 
property,  as  he  testifies,  nor  had  he  any  money.  The  testimony  of 
the  defendants  was  to  the  effect  that  the  real  estate  mortgage  to 
Mr.  Ester  was  the  product,  to  a  considerable  extent,  of  the  money 
of  the  wife;  that  it  was  with  her  money  that  the  brewing  company 
stock  was  obtained  by  him;  and  that  all  the  furniture  included 
in  the  chattel  mortgage  and  bill  of  sale  was  her  property.  When 
a  husband  and  wife  live  and  work  together,  the  presumption  is 
that  her  services  are  performed  in  her  relation  of  wife,  and  that 
the  business  is  that  of  the  husband.  Reynolds  v.  Robinson,  64  N, 
v.33N.Y.s.no.2— 10 
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Y.  589;  Coleman  v.  Borr,  93  N.  Y.  17;  Porter  v.  Dunn,  131  N.  Y. 
314,  30  N.  E.  122.  She  may,  however,  engage  in  a  business  sepa- 
rate from  that  of  her  husband,  conduct  it  on  her  own  account,  and 
have  the  benefit  of  it  This,  it  is  claimed,  she  did  in  keeping  board- 
era,  and  it  may  be  that  she  was  permitted  to  treat  it  as  her  sepa- 
rate business.  But  the  facts  fairly  derivable,  and  which  may  be 
inferred  from  the  evidence,  are  that  notwithstanding  the  supplies 
for  that  business  were  largely  furnished  by  him,  and  the  debts 
contracted  in  that  behalf  were  mainly  treated  as  his,  the  defend- 
ants seek  to  treat  the  proceeds  derived  from  it  as  her  money.  This 
is  well  enough  as  between  themselves,  but  it  is  hardly  consistent 
with  the  rights  of  his  creditors  to  thus  permit  the  appropriation  of 
his  property  and  services  by  his  wife  to  their  exclusion.  The  trial 
court  found  that  a  portion  only  of  the  property  included  in  the 
ehattel  mortgage  and  bill  of  sale  belonged  to  the  husband,  and  that 
the  transfer  of  it  to  his  wife  "was  made  in  consideration  of  her 
agreement  to  pay  all  of  his  indebtedness  existing  at  that  time." 
If  the  debt  in  question  of  Charles  F.  Schroeder  &  Co.  to  the  plain- 
tiff came  within  such  indebtedness,  it  may  be  that  the  considera- 
tion would  make  the  sale  effectual  and  valid  as  against  his  cred- 
itors, as  she  must  be  deemed  responsible  and  able  to  pay.  Theras- 
son  v.  McSpedon,  2  Hilt  1;  Barker  v.  Bucklin,  2  Denio,  45;  Sea- 
man v.  Hasbrouck,  35  Barb.  15L  But  it  may  be  that  such  expres- 
sion of  indebtedness  would  be  construed  to  embrace  only  the  indi- 
vidual debts  of  the  defendant  Henry  J.  Ester,  and  not  to  include 
the  partnership  debt  due  to  the  plaintiff.  At  all  events,  Mrs.  Ester 
has,  so  far  as  appears,  indicated  no  purpose  to  pay  it  It  is  sug- 
gested that  some  of  the  property  embraced  in  the  bill  of  sale  was 
exempt  from  levy  and  sale  on  execution.  As  to  such  property  the 
sale  is  not  fraudulent,  because  it  would  not  have  been  available 
to  the  plaintiff  if  it  had  not  been  transferred  by  the  defendants. 
If,  as  the  court  found,  the  title  of  Mrs.  Ester  to  the  property  of 
that  character  was  not  dependent  upon  the  bill  of  sale,  no  question 
as  to  its  exemption  will  arise.  In  view  of  all  the  circumstances, 
as  represented  by  the  weight  of  the  evidence,  the  conclusion  is 
fairly  required  that  the  chattel  mortgage  and  bill  of  sale  were 
made  and  taken  by  the  defendants  with  the  intent  to  hinder  and 
delay  the  plaintiff  in  the  collection  of  its  debt 

The  charge  against  the  validity,  as  against  the  creditors  of  Mr. 
Ester,  of  the  deed  from  him,  through  another,  to  Mrs.  Ester,  of  the 
lot  in  the  Beechwood  tract,  and  the  charge  that  the  money  received 
by  her  from  his  business  during  his  absence  was  retained  by  her 
in  fraud  of  his  creditors,  are  not  sustained  by  the  evidence.  They 
are  alleged  in  the  complaint  as  causes  of  action  distinct  from  that 
relating  to  the  chattel  mortgage  and  bill  of  sale,  and,  as  this  is 
an  equity  action,  no  reason  appears  why  a  new  trial  may  not  be 
confined  to  the  latter  cause  of  action  alone.  The  statute  requir- 
ing the  production  by  a  foreign  corporation  of  a  certificate  is  ap- 
plicable only  to*  actions  upon  contract  Laws  1892,  c.  687,  §  15. 
This  is  not  such  an  action.  The  judgment,  so  far  as  it  relates  to 
the  issue  arising  out  of  the  alleged  cause  of  action  founded  upon 
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the  charge  that  the  chattel  mortgage  and  bill  of  sale  of  the  same 
property  were  made  in  fraud  of  the  defendant  Henry  J.  Ester, 
should  be  reversed,  and  a  new  trial  granted,  costs  to  abide  the 
final  award  of  costs,  and  in  other  respects  the  judgment  should  be 
affirmed.    All  concur. 


(86  Hun,  517.) 

CARTWRIGHT  v.  ROME,  W.  &  O.  R.  CO.  et  aL 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Cabbikrs  op  Goods— Delay— Repairing  Cars. 

Where  defendant  railroad  company  received  from  a  connecting  line, 
with  which  it  had  a  traffic  arrangement,  perishable  goods,  and  detained 
them  in  the  cars  In  which  they  were  received  until  repairs  ordered  by 
defendant's  Inspector  were  made,  during  which  time  the  goods  spoiled, 
defendant  is  liable. 

Appeal  from  Monroe  county  court. 

Action  by  Charles  B.  Cartwright  against  the  Rome,  Watertown  & 
Ogdensburg  Railroad  Company  and  another  for  injuries  to  goods 
while  in  transit  From  a  judgment  of  the  county  court  affirming  a 
judgment  of  the  justice's  court  in  favor  of  plaintiff,  defendants  ap- 
peal. Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

George  L.  Walker,  for  appellants. 
Hugh  McKay,  for  respondent 

WARD,  J.  The  trial  was  had  in  a  justice's  court  of  Monroe 
county  on  the  20th  of  July,  1893,  before  the  justice  without  a  jury. 
Judgment  was  rendered  against  the  defendants  (now  appellants) 
for  |84.02.  The  complaint  alleged  that  on  the  13th  of  October, 
1892,  the  defendants  received  from  the  Buffalo,  Rochester  &  Pitts- 
burgh Railway  Company,  for  the  plaintiff,  114  sacks  of  milkweed 
pods,  of  the  value  of  $85.50,  property  of  the  plaintiff,  which  they, 
for  a  reasonable  compensation  to  be  paid  to  them,  agreed  to  carry 
and  deliver  to  Webster,  N.  Y.,  within  a  reasonable  time  after  the 
receipt;  that  the  defendants  had  failed  to  so  deliver,  but  had  so 
negligently  and  carelessly  treated  the  property  that  it  had  become 
decayed  and  worthless,  as  well  as  the  sacks  containing  the  same, 
to  the  plaintiffs  damage,  etc.  AH  the  allegations  of  the  com- 
plaint were  denied  by  the  defendants,  except  the  facts  of  their  in- 
corporation. 

There  was  evidence  before  the  justice  tending  to  establish  these 
facts:  That  the  plaintiff  resided  at  Webster,  N.  Y.,  which  is  upon 
a  line  of  the  defendants'  road,  and  was  engaged  in  the  manufacture 
of  milkweed  balls  and  artificial  flowers  from  milkweed  pods;  that 
on  the  12th  of  October,  1892,  he  caused  to  be  delivered  to  the  Buf- 
falo, Rochester  &  Pittsburgh  Railway  Company,  at  their  Pearl 
Creek  station,  and  at  a  distance  of  about  50  miles  from  Charlotte, 
75  sacks  of  milkweed  pods,  containing  3  bushels  in  a  sack,  for  which 
he  took  receipts  of  the  company  for  shipment  to  Webster,  N.  Y., 
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over  their  line  to  Charlotte,  and  thence  by  the  defendants'  road 
to  Webster.  The  freight  was  in  good  order  when  delivered  to  this 
company,  and  on  account  of  its  being  perishable  the  plaintiff  was 
charged  for  first-class  freight;  being  an  increase  over  ordinary 
freight,  not  perishable.  Forty  of  these  sacks  were  shipped  in  one 
car  to  Charlotte,  and  35  in  another.  The  two  cars  reached  Char- 
lotte on  the  14th  of  October,  at  3  p.  m.,  having  been  shipped  on 
the  13th.  The  cars  were  placed  upon  the  siding  where  deliveries 
are  made  from  this  Buffalo,  Rochester  &  Pittsburgh  Railroad  to  the 
defendants,  the  defendants  connecting  their  road  at  that  place 
with  the  Buffalo,  Rochester  &  Pittsburgh.  The  conductors  having 
charge  of  these  cars  immediately  reported,  on  the  14th,  to  the 
proper  officer  of  the  defendants  at  Charlotte,  and  delivered  what 
is  called  a  "through  waybill"  of  the  freight  of  each  car  from  Pearl 
Creek,  N.  Y.,  to  Webster,  N.  Y.,  stating  the  time  of  shipment  from 
Pearl  Creek;  the  time  of  arrival  at  Charlotte;  the  name  of  con- 
signee and  point  of  destination;  the  weight  of  the  articles;  the 
rate  of  freight,  which  was  first-class, — and  described  the  articles 
as  "Sks.  milkweed  pods,  O.  R.,"  and  number  of  sacks,  and  gave  the 
divisions  of  earnings  between  the  Buffalo,  Rochester  &  Pittsburgh 
Railway  Company  and  the  defendants  for  carrying  this  freight, 
which  were  equal.  Without  removing  the  freight  from  the  cars, 
the  defendants  directed  an  employ*?,  who  was  a  car  inspector,  to 
examine  these  cars,  which  he  did,  and  pronounced  them  in  need  of 
repairs;  and  they  were  ordered  for  repairs,  which,  under- the  ar- 
rangement between  the  two  companies,  was  to  be  done  by  the 
Buffalo,  Rochester  &  Pittsburgh  Railway  Company.  This  it  took 
from  the  14th  of  October  to  the  19tb  of  October  to  accomplish,  and 
then  the  defendants  passed  those  cars,  with  the  freight,  over  their 
line,  about  11  miles,  to  Webster,  where  they  were  delivered  to  the 
plaintiff  on  the  20th  of  October.  The  pods  and  the  sacks  in  which 
they  were  contained  were  then  found  rotten  and  valueless.  The 
plaintiff  paid  the  freight  fl2,  and  recovered  that,  with  the  value 
of  the  pods  in  good  order.  Upon  appeal  the  justice's  judgment 
was  sustained  by  the  county  court,  and  the  defendants  again  ap- 
pealed, and  are  here  with  two  objections:  First,  that  the  destruc- 
tion of  the  freight  was  not  due  to  the  defendants'  negligence,  but 
the  delay  was  caused  by  the  action  of  the  initial  company,  the 
receiving  company  not  being  liable  therefor;  second,  that  the  proof 
does  not  disclose  that  the  freight  decayed  while  in  the  possession 
of  the  defendants.  The  appeal,  therefore,  is  purely  upon  questions 
of  fact,  which  has  rendered  a  somewhat  extended  statement  of  the 
facts  and  evidence  necessary. 

The  justice's  court  found  as  a  fact  that  this  loss  was  due  to  the 
negligence  of  the  defendants;  and  if  the  evidence,  or  the  infer- 
ences therefrom,  tend  to  support  the  conclusions  of  that  court,  they 
cannot  be  disturbed  here.  Assuming  that  the  defendants  became 
responsible  in  regard  to  this  freight  at  the  time  that  it  reached 
Charlotte  and  the  waybill  was  passed  to  the  defendants,  and  they 
took  charge  of  the  cars  and  inspected  them,  it  is  apparent. that  six 
of  the  eight  days  which  occurred  from  the  time  of  the  delivery  of 
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the  freight  to  the  initial  company  to  its  receipt  by  the  plaintiff 
from  the  receiving  company  occurred  while  the  defendants  were 
responsible  for  the  freight,  in  whole  or  in  part,  and  the  justice's 
court  might  very  well  infer  that  the  injury  to  the  freight  occurred 
daring  the  six  days. 

The  serious  question  in  the  case,  however,  is  raised  by  the  first 
objection.  What  was  the  duty  of  the  defendants,  in  this  regard, 
upon  the  arrival  of  the  freight  at  the  siding  at  Charlotte?  Bi- 
section 34  of  chapter  676  of  the  Laws  of  1892,  it  is  provided  that 
every  railroad  corporation  "shall  furnish  sufficient  accommodations 
for  the  transportation  of  all  passengers  and  property  which  shall 
be  offered  for  transportation  at  the  place  of  starting  within  a  rea- 
sonable time  previously  thereto,  and  at  the  junctions  with  other 
railroads,  and  at  the  usual  stopping  places  established  for  receiv- 
ing and  discharging  way  passengers  and  freight,"  etc  The  defend- 
ants are  common  carriers.  They  had  a  traffic  arrangement  with 
the  initial  road  in  regard  to  the  carrying  of  freight.  They  shared 
with  this  road  in  the  profits  of  such  carriage.  They  had  notice  of 
the  arrival  of  this  freight  at  the  place  where  it  was  their  duty  to 
receive  it,  and  from  the  nature  of  the  freight  specified  in  the 
'through  waybill,"  and  the  rate  charged,  the  justice's  court  had  a 
right  to  find  that  they  knew  it  was  perishable.  They  also  knew 
that  they  were  sharing  in  the  profits  of  carrying  this  perishable 
freight  at  advanced  rates.  They  had  the  right  to  take  this  freight, 
and  transport  it  in  other  cars.  It  was  their  duty  to  do  so,  rather 
than  let  it  remain  five  or  six  days,  until  the  cars  were  repaired 
in  which  it  came,  and  during  which  time,  from  the  nature  of  the 
freight,  it  was  liable  to  be  destroyed.  The  defendants  cannot  shel- 
ter themselves  from  the  responsibility,  under  the  arrangement  with 
the  initial  company  that  it  should  repair  the  cars  when  their  in- 
spector pronounced  them  defective.  A  railroad  company  receiving 
perishable  property  for  transportation  is  bound  to  forward  it  im- 
mediately to  its  destination.  This  was  their  obligation  at  common 
law.  Tierny  v.  New  York  Cent  &H.RB.  Co.,  70  N.  Y.  308.  At  the 
time  of  the  decision  in  this  case,  there  was  a  statute  in  force  imposing 
that  duty  (chapter  140,  §  36,  Laws  1850),  which  was  repealed  by  the 
railroad  act  of  1892,  but  the  common-law  obligation  still  remains. 
In  Insurance  Co.  v.  Wheeler,  49  N.  Y.  616,  the  defendants  were 
operating  a  railroad  running  east  from  Ogdensburg.  The  Northern 
Transportation  Company,  operating  a  line  of  propellers  on  the 
Great  Lakes,  and  connecting  with  the  defendants'  road  at  Ogdens- 
burg, and  having  a  traffic  arrangement  with  the  defendants,  deliv- 
ered a  quantity  of  flour  at  a  warehouse  in  Ogdensburg  used  in 
common  by  the  two  concerns,  the  expense  of  handling  being  paid 
m  common.  Held,  that  a  delivery  to  this  warehouse  by  the  trans- 
portation company,  with  notice  of  the  arrival  of  the  flour,  placed 
it  in  the  possession  of  the  defendants,  and  imposed  upon  them  the 
duties  and  liabilities  of  a  common  carrier  with  reference  thereto. 
A  strong  case  in  this  direction  is  Mills  v.  Railroad  Co.,  45  N.  Y. 
622.  In  Livingston  v.  Railroad  Co.,  76  N.  Y.  631,  632,  the  court 
sustain  the  submission  to  the  jury,  by  the  trial  court,  whether  the 
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sending  of  the  waybill  to  the  defendant,  in  a  case  very  much  like 
this  in  its  leading  features,  did  not  put  upon  the  defendant  the 
responsibility  of  taking  care  of  the  goods  and  seeing  that  they 
were  forwarded,  and  whether  there  was  unreasonable  delay  on  the 
part  of  the  defendant, — the  same  question  of  fact  submitted  to  the 
justice's  court  in  this  instance.  The  through  waybill  was  the  his- 
tory of  the  transit  of  the  freight,  made  up  for  both  railroad  com- 
panies, governing  the  transit,  and  defining  the  rights  of  the  con- 
necting corporations  with  reference  to  this  freight;  and  upon  its 
receipt  by  the  defendants,  it  being  at  the  place  of  connection,  and 
subject  to  the  defendants'  control,  the  duty  was  imposed  upon  them 
to  receive  and  transport  the  freight  within  reasonable  time,  con- 
sidering its  character,  to  the  place  of  destination;  and,  the  trial 
court  having  found  the  defendants  negligent  in  this  regard,  the 
judgment  should  be  affirmed,  with  costs.    All  concur. 


(85  Hun,  680.) 

In  re  HARDENBURG'S  WILL. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Wn»i*8 — Execution — Codicil. 

After  the  scrivener  prepared  the  will,  he  read  it  to  testator,  who 
said  that  he  intended  by  the  tenth  clause,  instead  of  giving  the  residue 
to  his  "children"  living  at  the  time  of  his  death,  to  give  It  to  his  living 
"sons."  Thereupon  the  scrivener  appended  what  he  called  a  "codicil" 
to  carry  out  testator's  wishes,  and  the  paper  was  signed  by  the  testator 
and  the  attesting  witnesses  at  the  end  as  it  was  originally  written,  and 
also  at  the  end  of  the  codicil.  The  subscribing  witness  testified  that  the 
codicil  was  written  in  the  presence  of  testator,  and  that  testator  was 
asked  If  the  paper  (the  will  and  codicil)  was  his  will,  and  he  said  It  was. 
Testator  fully  understood  the  whole  transaction.  Held,  that  the  will  and 
codicil  were  one  paper,  the  execution  of  which  constituted  one  transac- 
tion. 

Appeal  from  surrogate's  court,  Chautauqua  county. 

Proceeding  to  revoke  the  probate  of  the  will  of  Volkert  Harden- 
burg,  deceased.  From  a  decree  revoking  probate  of  the  will,  pro- 
ponent appeals.  Reversed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

A.  B.  Ottaway,  for  appellant. 
H.  C.  Kingsbury,  for  respondent. 

WARD,  J.  Volkert  Hardenburg,  of  the  town  of  Westfleld,  in 
Chautauqua  county,  died  on  the  15th  day  of  March,  1892,  leaving 
a  last  will  and  testament,  in  which  he  made  various  bequests  to 
his  wife,  his  three  sons,  and  a  daughter,  Jane  N.  Hunger,  and  other 
relatives.  Before  executing  his  will,  and  on  the  22d  of  January, 
1892,  in  the  forenoon,  he  sent  for  Ralph  A.  Hall,  a  friend  of  his, 
and  a  banker,  and  stated  to  him  that  he  desired  him  to  prepare  a 
will,  and  gave  directions  as  to  its  contents,  of  which  Mr.  Hall  made 
a  memorandum.  Hall  drew  the  will  as  he  understood  the  direc- 
tions, and  in  the  afternoon  presented  it  to  the  deceased,  read  it 
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over  to  him,  and,  when  he  reached  the  tenth  clause  of  the  will  as 
written,  which  was  as  follows:  "All  the  rest  of  my  estate,  both 
real  and  personal,  I  desire  to  be  divided  among  my  children  that 
may  be  living  at  the  time  of  my  death,  share  and  share  alike 
therein," — the  testator,  who  perfectly  understood  the  paper,  said 
that  he  desired  to  change  that  clause;  that  he  meant  to  be  under- 
stood to  mean  his  living  sons,  instead  of  his  living  children.  Hall 
made  the  desired  change  in  the  presence  of  the  testator,  but, 
instead  of  changing  it  in  the  tenth  clause,  he  appended  what  he 
called  a  codicil,  so  that  the  paper,  when  it  was  ready  ,  for  signa- 
tures, and  when  it  was  signed,  appeared  as  follows: 

"In  witness  whereof,  I  hare  signed  and  sealed,  published  and  declared, 
this  instrument  as  my  will,  at  Portland,  Chautauqua  county,  N.  Y.,  on  thia 
22d  day  of  January,  one  thousand  eight  hundred  and  ninety-two. 

bis 

"Volkert  X  Hardenburg.  [L.  8.] 
mark 

"Ralph  A.  Hall,  Witness  to  Mark. 

"The  said  Volkert  Hardenburg,  at  Portland.  Chautauqua  county,  N.  Y.. 
on  the  22nd  day  of  January,  1892,  signed  and  sealed  this  instrument,  and 
published  and  declared  the  same  as  his  last  will  and  testament,  and  we,  at 
bis  request,  and  in  his  presence,  and  in  the  presence  of  each  other,  have 
hereunto  written  our  names  as  subscribing  witnesses. 

"Ralph  A.  Hall,  Brocton,  New  York. 

"J.  Frank  Scott,  Portland,  New  York 

"Codicil:  In  the  tenth  section  of  this,  my  last  will,  I  desire  it  should  read: 
•All  of  the  residue  of  my  estate,  both  real  and  personal,  I  desire  to  be  di- 
vided among  my  living  sons  at  the  time  of  my  death,  anything  In  this  win 
to  the  contrary  notwithstanding.' 

"Dated  at  Portland,  N.  Y.,  January  22,  1892. 

bis 

"Volkert  X  Hardenburg.  [L.  B.J 
mark 

"Ralph  A.  BSall,  Brocton,  N.  Y. 
"J.  Prank  Scott,  Portland,  N.  Y.M 

Before  any  of  the  signatures  were  attached,  the  scrivener  asked 
the  deceased  whom  he  wished  for  the  other  witness  to  the  will, 
and  he  said  Mr.  Frank  J.  Scott,  who  lived  across  the  road  from  the 
deceased,  and  was  well  acquainted  with  him.  Scott  immediately 
came.  Hall  testified  that  the  codicil  was  written  in  the  presence 
of  the  testator,  and,  as  he  thinks,  after  Scott  arrived.  Scott  testi- 
fied that  he  thought  Mr.  Hall  had  just  finished  writing  it  after  he 
had  stepped  into  the  room,  but  he  heard  Hall  mention  the  word 
codicil;  that  Hall  said  he  had  drawn  the  will  with  a  typewriter, 
and  the  deceased  wanted  to  make  a  change,  so  he  had  added  a 
codicil  with  a  pen.  The  attesting  clause  was  read  over  by  the 
scrivener,  in  the  presence  of  the  deceased  and  Scott  Hall  asked 
the  deceased  to  sign  the  will,  and  he  said  he  could  not  see  very 
well,  and  asked  Hall  to  sign  it  for  him,  and  witness  it.  Hall  asked 
deceased,  in  the  presence  of  Scott,  if  that  (referring  to  the  paper) 
was  his  last  will  and  testament,  and  he  said  it  was.  He  then 
asked  the  deceased  the  same  question  about  the  codicil.  Hall  tes- 
tified: 

"I  asked  him  [deceased]  if  the  codicil,  as  I  read  it  to  him,  was  as  he  want- 
ed It;  and  be  said  it  was.  I  asked  him  if  he  declared  that  to  be  his  last 
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will  and  testament.  He  said  he  did.  We  (Scott  and  I)  witnessed  it  He 
asked  us  to  witness  it  for  him,  both  instruments.  I  asked  him  in  reference 
to  both  instruments.  We  both  subscribed  our  names  to  both  the  will  and 
the  codicil,  in  his  presence  and  in  the  presence  of  each  other.  At  the  time 
of  the  execution  of  this  will  and  codicil,  I  considered  him  of  sound  mind 
and  memory.  He  was  upward  of  ninety.  He  did  not  appear  to  be  under 
any  restraint" 

The  witness  again  says: 

"I  asked  him  [the  deceased]  if  it  was  his  last  will  and  testament;  also 
the  codicil.  I  think  I  might  have  said:  "This  instrument  is  your  last  will 
and  testament;  also  the  codicil.'  I  signed  it  as  a  witness.  Mr.  Scott  sign- 
ed it  as  a  witness,  both  in  the  body  of  the  will  and  the  codicil,  at  that 
time.  Both  instruments  were  executed  in  my  presence  and  Mr.  Scott's,  and 
m  the  presence  of  Mr.  Hardenburg,  and  signed  by  both  of  us  at  that  time. 
I  say  distinctly  that  I  called  his  attention  both  to  the  will  and  codicil  at  the 
same  time.  They  were  both  signed  right  along  in  connection." 

The  witness  Scott  says: 

"I  went  in  where  deceased  and  Mr.  Hall  were.  They  had  this  paper  there 
at  this  time.  Mr.  Hardenburg  signed  this  paper  there  at  this  time,  in  my 
presence;  that  is,  he  signed  the  mark— the  cross— in  my  presence,  and  in 
the  presence  of  Mr.  Hall.  He  signed  the  will  there.  Mr.  Hall  asked  him 
if  this  Instrument  was  his  last  will  and  testament  and  he  said  it  was.  He 
asked  me  to  sign  as  a  witness.  He  also  signed  the  codicil  in  my  presence, 
and  in  the  presence  of  Mr.  Hall.  Mr.  Hall  did  not  say  anything  about  that 
Mr.  Hall  said  he  had  written  it  with  a  typewriter,  and  he  wanted  to  make 
a  little  change,  and  he  added  it  with  a  pen,  and  Mr.  Hall  wrote  his  name  in 
both  places.  Both  signatures  were  made  at  the  same  time,  if  I  remember 
right;  and  after  that  he  declared  It  to  be  his  last  will  and  testament  *  *  * 
I  signed  in  both  places,  same  as  Mr.  Hardenburg  did.  That  is  my  signature 
In  both  places.  At  the  time,  he  appeared  to  be  of  sound  mind  and  memory, 
and  under  no  restraint" 

No  witnesses  were  examined  except  the  subscribing  witnesses, 
Hall  and  Scott.  The  three  persons  were  alone  in  a  room.  The 
evidence  showed  that  the  testator  fully  understood,  as  did  the 
witnesses,  the  whole  transaction.  While  he  was  somewhat  deaf, 
and  it  was  difficult  for  him  to  see,  he  was  made  to  understand,  and 
did  understand,  all  that  occurred.  He  knew  that  the  codicil  simply 
carried  out  his  instructions  as  to  the  change  in  the  tenth  clause, 
and  that  that  was  the  purpose  of  the  codicil  was  fully  understood 
by  the  witnesses.  The  will  and  codicil  was  admitted  to  probate 
by  the  surrogate,  by  the  consent  of  all  the  parties  interested  in  the 
will,  on  the  11th  of  April,  1892.  In  July  afterwards,  the  daugh- 
ter, who  had  consented  to  the  probate,  filed  a  petition  for  a  revoca- 
tion of  the  probate  of  the  will;  and  such  proceedings  were  had 
thereon  that  in  June,  1893,  the  surrogate  decreed  that  the  probate 
of  the  codicil  should  be  revoked,  and  that  the  probate  of  the  other 
portion  of  the  will  sustained;  so  that  the  will,  by  his  decree,  is 
valid,  all  except  the  alteration  or  the  codicil.  The  evidence  above 
referred  to  was  given  upon  the  proceedings  to  revoke,  and  the  sur- 
rogate based  his  own  conclusion  upon  what  he  claimed  a  want  of 
evidence  to  show  a  due  publication  of  the  codicil.  In  the  findings 
which  he  makes,  and  that  appear  in  the  case  before  us  (being 
numbers  11  to  15,  inclusive),  he  finds  that  the  deceased,  in  the 
presence  of  Hall  and  Scott,  signed  the  will  produced  in  evidence 
by  making  his  mark;  that  in  the  same  presence  he  signed  the 
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codicil  of  the  will  by  making  his  mark;  that  he  told  Hall  that  he 
could  not  see  very  well,  and  asked  him  to  write  his  (the  deceased's) 
name;  that  Hall,  in  the  presence  of  the  deceased  and  Scott,  signed 
the  name  of  the  deceased  to  the  will  and  codicil,  at  the  places 
wnere  the  deceased  had  made  his  mark  to  the  will  and  codicil', 
•that  Hall,  in  the  presence  of  Scott,  asked  the  deceased  if  that  was 
his  last  will  and  testament,  and  the  deceased  said  it  was;  that 
Hall  wrote  the  codicil  in  the  presence  of  the  deceased;  that  de- 
ceased told  Hall  that  he  desired  to  change  the  tenth  clause  so  that 
it  should  read  "the  living  sons,"  instead  of  "the  living  children." 
And  he  also  found  the  facts  as  to  preparing  the  will  and  its  being 
read  over  to  the  deceased  as  above  stated.  The  surrogate  refused 
to  find  that  the  deceased  requested  the  witnesses  to  execute  the 
codicil  as  witnesses,  or  that  he  declared  the  codicil  to  be  his  last 
will  and  testament,  and  for  the  want  of  this  proof,  as  the  surro- 
gate claims,  he  rejected  the  codicil. 

A  careful  examination  of  the  evidence  taken  before  the  surro- 
gate, together  with  the  findings  which  he  makes,  leaves  it  clearly 
established  that  the  statutory  requirements  in  the  execution  of  the 
will  were  complied  with  in  substance  and  effect  There  was  no 
evidence  to  show  that  the  testator  was  under  restraint  or  in  any 
manner  influenced  in  making  the  will,  or  but  what  he  had  sufficient 
mind  to  make  a  valid  will.  While  the  paper  is  apparently  divided 
into  a  will  and  codicil,  it  was  really  all  one  paper,  executed  at  the 
same  time,  and  to  be  taken  together  as  one  transaction.  The  pur- 
pose of  the  codicil  is  undisputed.  It  was  simply  to  correct  the 
tenth  clause  of  the  will.  This  might  have  been  done  by  inter- 
lining the  change  of  "living  sons"  for  "living  children,"  and,  if  done 
before  execution,  would  have  been  valid.  In  re  Tonnele,  5  N.  Y. 
Leg.  Obs.  254.  The  scrivener,  however,  thought  he  must  make 
this  change  in  a  separate  instrument,  which  he  did,  and  called 
it  a  "codicil."  It  referred  to  the  change  made  in  the  principal 
paper,  and,  but  for  the  requirement  of  the  statute  that  the  testator 
should  sign  at  the  end  of  the  will,  would  have  been  a  valid  portion 
thereof,  same  as  if  written  in  the  tenth  clause  itself.  It  was  not 
therefore,  in  a  proper  sense,  a  "codicil,"  but  the  statutory  objection 
was  avoided  by  the  testator's  and  the  witnesses'  signing  at  the  end 
of  this  paper  as  well  as  the  other,  and  the  reading  of  the  attesta- 
tion clause  in  the  presence  of  the  witnesses.  And  the  declaration 
of  the  deceased,  after  he  had  executed  the  paper  by  signing  his 
name  twice,  that  it  was  his  last  will  and  testament,  and  his  request 
to  the  witnesses  to  sign  it,  was  a  declaration  as  to  the  whole  instru- 
ment, and  also  a  request  as  to  the  same,  as  it  was  all  one  trans- 
action ;  and  therefore  it  'was  unnecessary  to  make  a  special  declara- 
tion as  to  each  signature,  although  the  testimony  is  that  that  was 
done.  The  failure  of  the  witness  Scott  to  remember  as  fully  what 
was  said  in  regard  to  the  codicil  by  Hall,  who  drew  the  paper,  does 
not  disprove  the  fact  testified  to  by  Hall.  Bugg  v.  Rugg,  83  N.  Y. 
592.  And,  while  the  Code  (section  2618)  requires  that  at  least  two 
of  subscribing  witnesses  shall  be  produced  and  examined,  yet  it 
is  not  necessary  that  both  witnesses  should  state  all  the  material 
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facts  reqaired  by  the  statute.  In  re  Graham's  Will  (Sup.)  9  N.  Y. 
Supp.  122,  and  cases  there  cited.  The  fact  that  the  testator  was 
fully  apprised  of  the  testamentary  character  of  the  instrument  may 
be  considered  in  aid  of  proofs  tending  to  establish  the  publication. 
Gilbert  v.  Knox,  52  N.  Y.  125.  The  testator  not  only  understood 
this,  but  the  witnesses  did,  at  the  time  of  the  publication,  and  that 
the  object  of  the  codicil  was  to  effect  the  change  desired  by  the  de- 
ceased in  the  instrument 

Any  act  of  the  testator  in  the  presence  of  the  witnesses  at  the 
time  of  the  execution  of  the  will  that  tends  to  show  that  he  desires 
to  publish  the  paper  as  his  will,  and  that  he  wishes  the  witnesses 
to  execute  it,  may  be  considered;  and  in  Re  Perego's  Will  (Sup.)  20 
N.  Y.  Supp.  394,  Judge  Dwight  says: 

"A  man  is  not  to  be  denied  the  right  to  make  a  testamentary  disposition 
of  his  property  on  account  of  defect  of  speech  and  hearing;  and  a  deaf  and 
dumb  man  may  make  a  will  if  only  the  formalities  prescribed  by  the  stat- 
ute are  observed  in  their  spirit  and  intent  in  such  manner  as  is  practicable 
under  the  condition  existing." 

And  in  Thompson  v.  Seastedt,  6  Thomp.  &  C.  80,  affirmed  in  court 
of  appeals  (62  N.  Y.  634),  Judge  Daniels  says: 

"Although  she  [testatrix]  did  not,  according  to  the  testimony  which  was 
given,  in  words  declare  the  instrument  to  be  her  will,  it  is  dear  that  she 
treated  it  and  designed  the  witnesses  to  understand  it  to  be  such.  That 
was  equivalent  to  such  a  declaration,  and  sufficient  to  satisfy  the  require- 
ment of  the  statute  upon  the  subject;  for  that  does  not.  necessarily,  con- 
template such  a  declaration  in  words,  in  order  to  render  the  instrument 
valid  as  a  will." 

This  doctrine  is  sustained  in  a  long  line  of  cases,  under  many 
different  circumstances,  some  of  which  are  as  follows:  Lane  y. 
Lane,  95  N.  Y.  494;  Reeve  v.  Crosby,  3  Redf.  Sur.  74;  In  re  Voor- 
his'  Will,  125  N.  Y.  765,  26  N.  E.  935;  Darling  v.  Arthur,  22  Hun, 
84;  In  re  Cottrell,  95  N.  Y.  329;  Rugg  v.  Rugg,  supra;  In  re  Bern- 
see's  Will,  141  N.  Y.  389,  36  N.  E.  314;  In  re  Hunt's  Will,  110  N.  Y. 
278,  18  N.  E.  10G;  and  in  the  last  case,  at  page  281,  the  court 


"This  will  must  have  been  presented  to  the  witnesses  by  the  testator  for 
them  to  sign,  and  such  an  act  was  equivalent  to  a  communication  by  him 
that  he  Intended  to  give  effect  to  the  paper  as  his  will.  If  the  paper  was 
signed  in  the  presence  of  the  witnesses,  the  act  was  a  sufficient  compliance 
with  the  statute  as  to  an  acknowledgment  of  the  subscription." 

The  request  to  sign  is  sufficient  if  made  by  the  person  superin- 
tending the  execution  of  the  will  in  the  hearing  of  the  testator, 
and  with  his  silent  permission  and  approval.  In  re  Nelson's  Will, 
141  N.  Y.  157,  36  N.  E.  3,  and  cases  cited. 

The  effect  of  the  surrogate's  action  upon  this  will  in  striking 
out  the  codicil  was  to  defeat  the  purpose  and  intention  of  the  testa- 
tor, establish  a  will  not  made  by  the  testator,  and  it  should  not, 
under  the  evidence,  be  permitted.  The  proof  before  the  surrogate 
required  him  to  admit  this  will  to  probate  as  an  entirety;  and 
while  the  Code  (section  2622)  devolves  upon  the  surrogate  the  duty 
of  being  "satisfied  of  the  genuineness  of  the  will,  and  the  validity 
of  its  execution,"  still  he  must  be  so  satisfied  when  the  proof  taken 
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together  establishes  what  the  statute  requires;  and  this  court  has 
the  power,  under  section  2586,  to  decide  the  question  of  fact  which 
the  surrogate  had  before  him.  There  being  no  substantial  conflict 
in  the  evidence  as  to  the  fact  of  the  execution  of  this  will,  this 
court  should  direct  that  the  original  probate  of  this  will  should  be 
confirmed.  In  re  Kapplee's  Will  (Sup.)  21  N.  Y.  Supp.  801;  In  re 
Hunt's  Will,  110  N.  Y.  278,  18  N.  E.  106. 

The  decree  of  the  surrogate  of  Chautauqua  county  appealed  from 
should  be  reversed,  and  the  original  probate  of  the  will  and  codicil 
confirmed,  with  costs  to  the  appellant,  payable  out  of  the  property 
of  the  deceased.   All  concur. 


(85  Hun,  512.) 

In  re  LITZBNBERGBR'S  ESTATE. 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1886.) 

Trubtee8 — Liability  for  Acts  op  Cotrustee. 

Testator  gave  his  residuary  estate  to  his  children  in  equal  shares,  and 
directed  his  executors,  who  were  bis  sols,  to  invest  the  shares  of  his  two 
daughters,  and  pay  them  the  interest  during  their  lives.  The  will  also 
provided  that  L.,  one  of  the  executors,  might  purchase  testator's  farm 
at  a  certain  price.  L.  elected  to  purchase  the  farm,  and  it  was  conveyed 
to  him  by  the  other  executor,  the  trust  fund  for  the  benefit  of  the  two 
daughters  being  treated  as  part  of  the  purchase  money,  but  no  mortgage 
was  given  to  secure  it  Afterwards  L.  mortgaged  the  farm,  and  on  fore- 
closure the  surplus  was  less  than  the  trust  fund.  Edd,  that  6.,  the  other 
trustee,  was  liable  for  the  deficiency  caused  by  the  mortgage. 

Appeal  from  surrogate's  court,  Seneca  county. 

Accounting  by  George  Litzenberger,  as  trustee  under  the  will  of 
John  Litzenberger,  deceased.  From  a  decree  settling  the  accounts, 
Mary  Jane  Stahl  and  Sarah  A.  Deal  appeal.  Reversed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

Hammond  &  Hammond,  for  appellants. 
G.  M.  Wilcoxen,  for  respondent 

BRADLEY,  J.  This  proceeding  was  instituted  on  the  petition 
of  the  appellants,  who  were  beneficiaries  of  the  income  of  a  trust 
fund,  pursuant  to  the  will  of  the  decedent,  and  they  seek  to  charge 
the  surviving  trustee  with  the  amount  of  such  fund.  The  testator 
died  in  April,  1882.  By  his  will,  which  was  admitted  to  probate, 
he  named  his  sons,  George  and  Levi  Litzenberger,  as  executors  and 
trustees.  Letters  were  issued  to  them,  and  they  entered  upon  the 
execution  of  their  trust  Among  other  things,  the  will  provided 
that  his  residuary  estate  should  be  equally  divided  among  his  chil- 
dren; that  the  shares  of  his  two  daughters,  Sarah  Ann  and  Mary 
Jane  (the  petitioners),  should  by  the  executors  be  invested,  the  in- 
terest be  paid  to  them  annually,  and  at  their  death  the  remainder 
go  to  their  children;  and  that  his  son  Levi,  if  he  so  elected,  should 
become  the  purchaser  of  a  certain  farm  (of  which  the  testator  died 
seised)  at  the  price  of  f 6,600,  to  be  conveyed  to  him  by  the  exec- 
utors.   In  April,  1884,  the  farm  was  conveyed  by  George  Litzen- 
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berger,  as  executor,  to  Levi.  By  the  decree  of  the  surrogate's  court, 
made  on  an  accounting  of  the  executors  in  April,  1884,  the  amount 
of  the  residuary  estate  for  each  of  the  children  then  was  $1,995.26; 
and  the  executors  were  charged  with  and  directed  to  invest  such 
sum  for  each  of  those  daughters,  and  pay  the  income  of  it  to  her 
annually  during  her  life.  A  like  sum  as  the  share  of  Levi  was 
taken  as  part  of  the  purchase  money  of  the  farm  so  conveyed  to  him ; 
and  until  his  death,  in  1890,  he  paid  to  the  petitioners  interest 
upon  the  funds  which  by  the  decree  of  1884  the  executors  were 
directed  to  invest  for  them.  In  March,  1885,  Levi  made  a  mort- 
gage upon  the  farm  to  one  Willers,  to  secure  the  payment  of 
$2,316.66,  which  remained  unpaid  at  the  time  of  his  death.  After- 
wards George  Litzenberger  individually  took  an  assignment  of  the 
mortgage,  foreclosed  it  by  action,  and  the  sale  resulted  in  a  surplus 
of  1 2,245.65,  which,  less  $22.46,  treasurer's  fees,  came  into  his  hands 
as  surviving  trustee.  That  sum,  a  mortgage  of  $800,  and  $248.25, 
interest  received  by  him,  constitute  the  trust  fund  for  which  he 
accounts,  and  from  this  he  deducts  $426,  costs  in  an  action  brought 
by  him  against  the  personal  representatives,  widow,  and  children 
of  Levi  Litzenberger,  who  died  insolvent,  to  recover  the  amount  of 
the  trust  fund  in  the  unpaid  purchase  money  of  the  farm,  and  he 
deducted  the  amount  paid  by  him  to  the  petitioners  after  the 
death  of  Levi;  thus  reducing  the  trust  fund  for  both  of  them  in 
his  hands  to  $1,599.84.  This  is  the  amount  for  which  he  was  char- 
ged by  the  decree  of  the  surrogate's  court,  and  he  was  directed  to 
pay  to  his  successor  that  amount,  less  $66.04,  his  commissions.  The 
payments  made  by  the  surviving  trustee  to  the  petitioners,  and 
which  were  applied  in  reduction  of  the  fund  in  his  hands,  were 
annually  made,  in  amounts  equal  to  the  interest  upon  the  trust 
funds,  after  the  death  of  Levi,  and  up  to  April,  1893. 

The  questions  presented  are:  (1)  Was  the  surviving  trustee  en- 
titled to  credit  for  the  deficiency,  so  far  as  it  may  be  attributable 
to  the  consequences  of  the  mortgage  made  by  Levi  on  the  farm? 
(2)  Was  he  entitled  to  have  allowed  to  him,  in  reduction  of  the 
principal  sum  of  the  fund,  the  amount  of  the  payments  so  made  by 
him  to  the  petitioners  annually? 

Both  of  the  trustees  were  by  the  decree  of  April,  1884,  directed 
to  make  the  investment,  and  such  was  their  duty  under  the  will. 
No  investment  was  made.  The  fund  was  treated  as  in  the  con- 
sideration for  the  conveyance  of  the  farm  to  Levi.  For  this  he  was 
personally  liable.  And,  as  evidence  that  the  fund  was  in  his  hands, 
he,  in  March,  1885,  delivered  to  his  cotrustee  the  following  memo- 


"This  Is  to  certify  that  I  have  In  my  bauds  the  balance  of  the  trust  funds 
belonging  to  Mary  Jane  Stahl  and  Sarah  A.  Deal  from  the  estate  of  John 
Litzenberger,  late  of  Varlck,  deceased.  Levi  Litzenberger. 

"Dated  March  28,  1885." 

This,  evidently,  was  not  the  investment  contemplated  by  the 
testator.  Nor  was  the  purchase  money  of  the  farm  secured,  as  it 
usually  is  when  real  property  is  sold  on  credit  If  the  sale  had  been 
made  by  the  executors  to  any  other  person,  and  collection  of  the 
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purchase  money  had  been  defeated  wholly  or  partially  by  an  in- 
cumbrance created  by  him  upon  the  property,  it  would  seem  clear 
that  the  executors  would  have  been  responsible  for  their  failure  to 
take  security.  But  the  case  here  was  rendered  somewhat  different 
by  the  fact  that  the  purchaser  was  one  of  the  executors  and  trus- 
tees, and  had  by  the  will  been  given  the  option  to  make  the  pur- 
chase. But  he  could  not  accomplish  it  without  the  conveyance  of 
the  other  executor.  It  was  by  the  act  of  the  latter  that  the  title 
was  vested  in  him.  The  trust  fund  in  question  existed  only  in  the 
farm,  and  never  was  otherwise  in  the  hands  of  Levi  Litzenberger, 
and  that  was  placed  there  by  the  conveyance  made  by  the  respond- 
ent 

No  liability  arises  against  one  of  two  executors  for  passively  per- 
mitting the  other  to  collect  or  receive  the  funds  and  assets  of  the 
trust  estate,  although  they  are  wasted  by  him,  unless  he  has  reason 
to  apprehend  such  consequence  and  takes  no  measures  to  prevent 
it  Ormiston  v.  Olcott,  84  N.  Y.  339;  Wilmerding  v.  McKesson,  103 
N.  Y.  329,  8  N.  E.  665;  Cocks  v.  Haviland,  124  N.  Y.  426,  26  N.  E. 
976.  It  is  otherwise  when  the  trust  funds  are  by  his  act  placed 
in  the  hands  of  his  coexecutor  or  trustee,  and  without  which  he 
would  not  have  had  them.  Then  he  may  be  responsible  for  the 
devastavit  of  the  latter  as  to  the  funds  so  handed  over  to  him. 
Croft  v.  "Williams,  88  N.  Y.  384;  Bruen  v.  Gillet,  115  N.  Y.  10,  21  N. 
E.  676.  It  was  the  duty  of  the  respondent,  as  well  as  of  Levi,  to 
see  to  it  that  the  trust  fund  which  was  to  furnish  the  income  for  the 
petitioners  was  invested  so  as  to  render  the  purpose  of  the  testator 
effectual.  This  trust  was  to  be  continued  during  the  lives  of  the 
beneficiaries  of  the  income,  and  that  might  embrace  a  long  period 
of  time.  The  respondent,  being  advised  of  this,  conveyed  the  prop- 
erty to  Levi,  and  relied  wholly  upon  his  personal  responsibility  and 
ability  for  the  time  the  trust  might  continue  to  pay  the  interest  upon 
the  fund,  and  finally  to  pay  the  principal  sum  of  it,  to  the  children  of 
the  petitioners.  He  knew  that  there  was  no  investment  of  it  as 
contemplated  by  the  testator,  and,  therefore,  that  the  trust  in  that 
respect  was  not  duly  executed.  It  would  have  been  only  ordinary 
prudence  to  have  secured  the  purchase  money  by  mortgage  on  the 
farm,  and  thus  an  investment  of  the  trust  fund  would  have  been 
created.  It  is  difficult  to  see  why  he  should  not  be  responsible 
for  his  neglect  to  thus  secure  the  fund  if  there  is  any  significance 
in  the  duty  assumed  by  a  trustee  who  undertakes  the  execution  of 
a  trust  The  fact  that  he  did  not  suppose  that  his  grantee  would 
impair  the  fund  by  mortgage,  or  that  he  did  not,  until  after  his 
death,  learn  that  he  had,  does  not  exonerate  him  from  the  charge  of 
negligence  in  giving  him  the  opportunity  to  do  it.  This,  under  the 
circumstances,  was  nothing  less  than  culpable  negligence  on  his 
part,  and  by  reason  of  it  he  should  be  held  responsible  for  the 
deficit  so  occasioned  in  the  trust  fund.  Earl  v.  Earle,  93  N.  Y.  104. 
It  is  very  likely  that  the  application  of  that  proposition  to  the  ac- 
counting of  the  respondent  may  remove  the  deficit  from  the  trust 
funds  of  the  petitioners.  However  that  may  be,  no  reason  appears 
to  justify  the  reduction  of  the  principal  of  the  trust  funds  by  appli- 
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nation  of  the  payments  made  to  the  appellants  by  the  respondent 
annually  as  of  the  interest  upon  the  funds.  The  recipients  under- 
stood the  payments  to  be  of  interest,  and  received  them  as  such,  and 
the  surviving  trustee  was  so  advised  when  he  made  them.  As  the 
terms  of  the  will  are  represented  by  the  record,  the  petitioners 
were  entitled  to  none  of  the  principal  sums  of  the  trust  The  pay- 
ments so  made  to  them  by  the  respondent  were  not  applicable  to  the 
reduction  of  the  principal,  and  should  not  have  been  so  applied. 
Nor  should  the  costs  in  his  action  against  the  personal  representa- 
tives of  Levi  and  others  be  applied  in  reduction  of  the  fund  in 
question,  to  the  prejudice  of  the  petitioners.  They  were  not  parties 
to  the  action.  Nothing  was  realized  from  the  judgment  other 
than  the  surplus  money  before  mentioned,  which  had  been  deposited 
with  the  county  treasurer. 

For  these  reasons,  the  decree  of  the  surrogate's  court  settling  the 
accounts  of  the  respondent  as  surviving  trustee  should  be  reversed, 
and  a  new  accounting  be  had  by  him  in  that  court,  with  costs  to 
the  appellants.    All  concur. 


<86  Hun.  m.\ 

SHAVER  v.  ELDRED. 
(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

1.  Costs— Trial  Fee— Appeal  to  County  Court. 

Under  Code  Olv.  Proc.  §  3073,  regulating  costs  on  appeals  to  the  county 
court,  only  the  trial  fee  of  $20  provided  for  in  that  section  can  be  taxed 
in  such  cases. 

2.  Same— Stenographer's  Fees. 

Laws  1892,  c.  185,  authorizing  the  taxing  of  stenographer's  fees  for  min- 
utes of  the  testimony  as  a  disbursement,  was,  before  the  time  specified  for 
it  to  take  effect,  amended  (chapter  492)  by  omitting  the  provision  as  to 
stenographer's  fees.  Held,  that  chapter  185  never  went  into  operation,  and 
therefore  furnished  no  authority  for  taxing  stenographer's  fees  as  a  dis- 
bursement. 

3.  Same— Increased  Costs. 

Code  Civ.  Proc  8  3258,  providing  that  in  certain  cases  the  successful 
party  may  recover  the  costs  specified  in  section  3251,  and,  in  addition 
thereto,  one-half  thereof,  does  not  authorize  Increased  costs  on  appeals 
to  the  county  court,  as  costs  in  such  cases  are  exclusively  controlled  by 
section  3073. 

4.  Same— In  Codrt  op  Appeals. 

Code  Civ.  Proc.  $  3251,  subd.  5,  providing  for  costs  on  appeals  to  the 
court  of  appeals,  specifies  all  costs  allowable  in  such  cases  except  term 
fees,  and  therefore  a  preceding  provision  of  such  section  relating  to  costs 
generally,  which  allows  certain  fees  for  making  and  serving  a  case,  does 
not  apply. 

Appeal  from  Cayuga  county  court 

Action  by  Abram  Shaver  against  Nelson  V.  Eldred.  Prom  an 
order  modifying  and  settling  defendant's  bill  of  costs  as  taxed  by 
the  clerk  of  the  county,  both  parties  appeal.  Modified. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

Hull  Greenfield,  for  plaintiff. 
Charles  M.  Baker,  for  defendant. 
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WARD,  J.  This  action  was  commenced  in  a  justice's  court  of 
Cayuga  county  in  1883.  A  new  trial  was  taken  in  the  county 
court,  which  resulted  in  a  judgment  for  the  plaintiff.  Defendant 
appealed  to  the  general  term  of  this  court,  and  judgment  was  af- 
firmed. 38  Hun,  632.  Defendant  then  appealed  to  the  court  of 
appeals,  where  the  judgment  was  reversed,  with  costs  to  abide 
event,  and  a  new  trial  granted  in  the  county  court  21  N.  E.  411. 
Upon  the  new  trial  the  plaintiff  again  recovered  a  judgment.  De- 
fendant appealed  from  this  judgment  to  the  general  term,  and  this 
judgment  was  reversed,  and  a  new  trial  ordered  in  the  county 
court,  with  costs  to  abide  event.  15  N.  Y.  Supp.  930.  Upon  a 
new  trial  in  the  county  court,  the  plaintiffs  complaint  was  dis- 
missed, with  costs.  The  county  judge  before  whom  the  cause 
was  tried  made  a  certificate,  as  provided  by  section  3248  of  the 
Code  of  Civil  Procedure,  that  defendant  was  entitled  to  increased 
costs,  under  section  3258  of  the  Code,  for  the  reason  that  on  the 
trial  it  appeared  that  the  action  was  brought  against  the  defendant 
by  reason  of  acts  done  in  aid  or  assistance  of  the  superintendent  of 
public  works  of  the  state  of  New  York  affecting  the  duties  of  his 
office.  Pinal  judgment  was  rendered  in  favor  of  the  defendant  in 
the  county  court  in  the  summer  of  1894,  and  the  clerk  taxed  the 
defendant's  bill  of  costs  at  the  sum  of  f  945.75.  Several  objections 
were  taken  by  the  plaintiffs  attorney  upon  the  taxation,  all  of 
which  were  overruled.  Those  important  to  be  considered  were  as 
follows:  Two  items  in  bill  of  |30,  each  for  trials  in  the  county 
court,  lasting  more  than  two  days;  for  making  and  serving  case  in 
court  of  appeals,  |30;  for  increased  costs,  under  section  3258, 
$247.50;  for  copies  of  stenographer's  minutes  of  the  two  trials  in 
the  county  court,  aggregating  $23.16.  Plaintiff  moved  for  a  re- 
view of  this  taxation  before  the  county  court,  which  was  had,  and 
that  court  made  an  order  reducing  the  two  items  of  |30  each  for 
trial  fees  to  $20  each,  striking  out  the  item  of  |30  for  making  and 
serving  case  in  court  of  appeals,  deducting  f!5  from  the  item  of  in- 
creased costs  on  account  thereof,  and  striking  out  f 87.50,  being  the 
amount  charged  for  increased  costs  for  proceedings  in  the  county 
court.  These  deductions  left  the  bill  taxed  at  $793.25,  and  the 
clerk  was  directed  to  correct  it  accordingly.  Both  parties  ap- 
pealed from  that  order,  and  the  questions  are  here  for  review. 

The  reductions  of  the  trial  fees  in  the  county  court  from  $30  to 
f20  must  be  sustained.  Section  3073  regulates  the  costs  of  appeals 
in  county  courts,  and  fixes  $20  as  the  trial  fee.  The  stenographers 
fees,  being  in  the  aggregate  $23.16,  are  not  taxable  as  a  necessary 
disbursement  in  the  cause.  This  was  held  by  the  general  term 
of  the  Fourth  department  in  Apparatus  Co.  v.  Sargent,  43  Hun, 
154;  Judge  Haight  pronouncing  the  opinion,  concurred  in  by 
Judges  Bradley,  Angle,  and  Childs.  Section  3256  of  the  Code  of 
Civil  Procedure,  prior  to  1892,  did  not  in  terms  specify  stenog- 
raphers' fees  for  minutes  of  testimony  as  a  disbursement;  but 
chapter  185  of  the  Laws  of  that  year  amended  that  section,  and  in- 
cluded, as  a  proper  disbursement,  "stenographers'  fees  for  minutes 
of  testimony  before  a  court,  judge,  or  referee,"  and  provided  that 
that  act  should  take  effect  September  1,  1892.    It  was  passed  on 


160 


NEW  YORK  SUPPLEMENT,  vol.  33. 


[Sup.  Ct. 


March  24,  1892.  On  the  14th  of  May  following,  the  legislature 
again  amended  this  section  by  chapter  592,  by  simply  omitting 
the  proyisions  as  to  stenographers'  fees,  and  providing  that  that 
should  take  effect  on  the  1st  day  of  September,  1892.  Chapter  185, 
therefore,  in  fact  never  went  into  operation,  as  the  legislature,  by 
the  subsequent  act,  in  effect  repealed  it,  and  indicated  as  the  final 
judgment  of  the  legislature  that  stenographers'  fees  were  not  tax- 
able disbursements.  Section  3251  of  the  Code,  which  provides  for 
amount  of  costs  generally,  gives  the  successful  party  for  making 
and  serving  a  case  |20,  and  f  10  in  addition  if  the  case  contains 
more  than  50  folios.  By  subdivision  5  of  that  section,  the  suc- 
cessful party  upon  an  appeal  to  the  court  of  appeals  is  to  recover 
before  argument  |30,  for  argument  ff>0;  and  the  section  plainly 
contemplates  that  this  is  all  the  costs  that  shall  be  allowed  except 
term  fees.  The  bill,  as  taxed,  allowed  the  defendant  these  two 
items  in  addition  to  the  items  complained  of,  and  the  county  court 
was  right  in  striking  them  out 

The  plaintiff  contends  there  should  be  no  allowance  for  increased 
costs  that  have  accrued  upon  any  of  the  appeals  in  which  the  de- 
fendant was  appellant,  and  he  relies  upon  several  decisions  under 
the  Revised  Statutes  giving  additional  costs  to  public  officers, 
among  which  are  Wheelock  v.  Hotchkiss,  18  How.  Pr.  468,  and 
Dockstader  v.  Saramons,  4  Hill,  546.  The  Revised  Statutes  (2  Rev 
St  p.  617,  §  24)  provided: 

"In  the  following  action,  If  judgment  Is  rendered  for  the  defendant  upon 
verdict,  demurrer,  nonsuit,  non  pros,  discontinuance  of  the  plaintiff  or  other- 
wise in  any  action,  certiorari,  writ  of  error  or  other  proceedings,  such  de- 
fendant shall  recover  the  amount  of  his  taxed  costs,  and  one-half  thereof  in 
addition." 

This  statute  has  been  repealed,  and  section  3258  of  the  Code 
substituted.  By  that  section  a  defendant  in  whose  favor  a  final 
judgment  is  rendered  (upon  receiving  a  proper  certificate,  under  sec- 
tion 3248)  is  entitled  to  recover  the  costs  prescribed  in  section  3251, 
and,  in  addition  thereto,  one-half  thereof.  The  latter  section  fixes 
the  costs  which  the  successful  party  is  entitled  to  under  section 
3228  and  other  sections  of  the  Code,  whether  defendant,  appellant, 
or  respondent,  and  the  additional  allowance  is  based  upon  it  Por- 
ter v.  Cobb,  25  Hun,  184;  Burkle  v.  Luce,  1  N.  Y.  239. 

The  serious  question  upon  this  appeal  is  whether  the  county 
court  was  right  in  refusing  the  defendant  the  stiin  of  f87.50,  for 
increased  costs  in  the  county  court.  In  Porter  v.  Cobb,  supra,  the 
general  term  of  the  Third  department  held  that  such  increased 
costs  should  be  allowed,  for  the  reason  that  section  3347  embraced 
county  courts  within  the  scope  of  section  3258.  The  position  of 
the  county  court  was  that,  as  to  appeals  and  the  costs  of  trials  on 
appeals  to  the  county  court,  they  were  regulated  and  controlled 
by  section  3073,  which  provides  a  bill  of  costs  in  the  county  court 
for  such  trials,  and  are  therefore  excepted  from  the  operation  of 
section  3251.  And,  as  increased  costs  are  only  given  where  costs 
have  accrued  under  section  3251,  they  cannot  be  recovered  with 
relation  to  said  county  court  trials.  All  of  the  provisions  of  the 
Code  bearing  upon  this  subject  should  be  considered  in  determining; 
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this  question.  Section  3258  predicates  the  additional  costs  upon 
the  costs  recoverable  under  section  3251.  The  costs  of  appeals 
in  county  courts  are  controlled  exclusively  by  section  3073,  which 
provides  for  all  proceedings  before  notice  of  trial,  $15;  for  all 
subsequent  proceedings  before  trial,  $10;  for  trial  of  an  issue  at 
law,  1 15;  for  trial  of  an  issue  of  fact,  $20;  for  argument  for  motion 
for  new  trial,  $15  and  term  fees.  There  is  no  provision  in  this 
section  for  increased  costs,  and  the  section  is  entirely  independent 
of  section  3251.  Authority  must  be  found  in  the  statute  for  the 
imposition  of  costs.  Such  authority  will  not  be  inferred,  and  certainly 
none  is  contained  in  the  statute  cited  for  imposing  additional  costs 
npon  the  plaintiff  in  proceedings  in  county  court  The  defendant 
cites  Porter  v.  Cobb,  supra,  as  authority  for  this  extra  allowance. 
The  court  in  that  case  held  that  such  increased  costs  should 
be  allowed,  for  the  reason  that  section  3258  came  under  the  sec- 
ond title  of  chapter  21  of  the  Code;  and  as  subdivision  13  of 
section  3347  restricts  the  application  of  this  second  title  to  the 
actions  in  one  of  the  courts  specified  in  subdivision  4  of  section 
3347,  and  as  the  county  court  is  one  of  the  courts  enumerated  in 
subdivision  4,  therefore  the  section  giving  the  increased  costs  ap- 
plies to  county  courts.  With  all  due  respect,  this  reasoning  seems 
more  specious  than  sound.  The  purpose  of  subdivision  13  was  to 
restrict  the  general  application  of  the  second  title  of  chapter  £1 
to  certain  courts,  being  the  most  important  courts  and  courts  of 
record,  and  should  not  be  construed  as  doing  away  with  the  ob- 
vious purpose  of  the  other  sections  of  the  Code  bearing  directly 
npon  the  question. 

Section  3261,  which  is  a  part  of  the  article  embracing  3251  and 
3258,  provides: 

"This  article  does  not  affect  any  provision  contained  elsewhere  In  this  act 
or  in  any  other  statute  remaining  unrepealed  *  *  *  whereby  the  amount 
of  costs  Is  specially  fixed  In  a  particular  case,  otherwise  than  as  prescribed 
in  this  article." 

Section  3073,  providing  for  costs  upon  appeal  to  county  courts, 
is  not  part  of  the  article  embracing  sections  3251  and  3258,  and 
therefore  comes  within  the  restrictive  provision  of  section  3261, 
above  quoted. 

The  attention  of  the  court  in  Porter  v.  Cobb  does  not  seem  to 
have  been  called  to  section  3261,  or  to  the  exceptions  to  the  opera- 
tions of  section  3247  stated  at  the  very  commencement  of  that 
section,  and  we  are  unable  to  concur  in  this  respect  with  the 
learned  court  in  Porter  v.  Cobb. 

It  is  said  that  no  reason  exists  why  the  county  court  should  be 
exempted  from  the  operation  of  section  3258.  The  answer  is  that 
that  suggestion  should  be  addressed  to  the  lawmaking  power. 
There  must  be  some  statute  authorizing  costs  before  they  can  be 
imposed.    Society  v.  Hughes,  125  N.  Y.  108,  26  N.  E.  1. 

The  order  of  the  county  court  should  be  modified  by  striking  out 
the  stenographer's  fees  of  $23.16,  and,  as  modified,  affirmed,  without 
costs  to  either  party.    All  concur. 
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BRINKERHOFF  v.  SARTWELL  et  aL 


(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1805.) 

Sale— Rescission— Knowledge  of  Facts. 

In  an  action  to  rescind  a  sale  of  shares  of  stock  for  false  representa- 
tions, alleged  to  have  been  made  by  the  buyer  to  the  seller's  agent,  a  find- 
ing that  the  agent  had  better  knowledge  than  the  buyer  of  the  condition 
of  the  corporation,  and  that  he  acted  with  such  knowledge,  Is  sustained  by 
the  evidence,  where  it  appears  that  the  agent  was  one  of  the  organisers 
of  the  corporation,  that  he  took  an  active  part  in  the  business,  and  that 
In  the  year  when  the  stock  was  sold  he  attended  seven  of  the  ten  meetings 
of  the  trustees. 

Appeal  from  judgment  on  report  of  a  referee. 

Action  by  Maria  A.  Brinkerhoff  against  Amarilla  B.  Sartwell,  as 
executrix  of  the  will  of  Henry  J.  Sartwell,  deceased,  and  others, 
to  rescind  a  sale  of  shares  of  stock,  and  to  compel  a  transfer  of 
said  shares.  The  complaint  was  dismissed  on  the  merits,  and 
plaintiff  appeals.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

S.  E.  Payne,  for  appellant. 

W.  E.  Hughitt,  for  respondents. 

BRADLEY,  J.  The  plaintiff  was  the  owner  of  25  shares,  and 
her  son  Frederick  D.  Brinkerhoff  of  two  shares,  of  the  stock  of  the 
Empire  Wringer  Company,  at  the  par  value  of  f  100  each,  and  on 
the  31st  day  of  December,  1878,  through  Jacob  Brinkerhoff,  the 
husband  of  the  plaintiff,  those  27  shares  were  sold  to  Henry  J. 
Sartwell  at  the  price  of  $31.50  per  share.  The  plaintiff,  having 
taken  an  assignment  of  the  alleged  claim  of  her  son,  seeks  a  rescis- 
sion of  the  sale  and  transfer  of  the  27  shares  of  stock,  and  recovery 
of  the  amount  of  dividends  paid  upon  them  since  the  transfer,  on 
the  alleged  ground  that  the  sale  of  the  stock  to  him  was  procured 
by  the  fraud  of  Sartwell.  The  Empire  Wringer  Company,  as  a 
partnership  formed  in  1873,  composed  of  Jacob  Brinkerhoff  and 
others,  continued  until  January  1,  1877,  when  it  was  succeeded  by 
the  company  as  a  corporation,  and  its  capital  consisted  of  patents, 
material,  manufactured  goods,  machinery,  belting,  tools,  patterns, 
sheds,  fixtures,  and  unexpired  insurance,  estimated  at  |62,278.97, 
transferred  by  the  partnership  to  the  corporation  with  the  good 
will  of  the  business  of  the  partnership,  estimated  at  f  1,121.03* 
making  together  $ 64,000,  which  constituted  the  capital  of  the  com- 
pany. The  corporation  thereupon  issued  640  shares  of  its  capital 
stock,  of  the  par  value  of  $100  each,  of  which  134  shares  were  issued 
to  Jacob  Brinkerhoff,  and  25  shares  by  his  direction  to  the  plain- 
tiff, his  wife,  and  the  residue  to  others;  and  it  entered  upon  the 
"business  of  manufacturing  clothes  wringers,  barbed  fence,  cot  beds, 
and  wash  benches.  The  manufacture  and  sale  of  the  wringer 
proved  to  be  a  profitable  business,  which  from  and  after  1878  was 
productive  of  dividends  to  the  stockholders.  The  barb-fence  branch 
of  the  business  was  a  burden,  and  had  resulted  in  a  loss  of  about 
$45,000  to  the  company  at  the  time  of  the  sale  of  the  stock.  The 
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alleged  fraud  is  predicated  upon  representations  made  by  Sartwell 
to  Jacob  Brinkerhoff,  who  acted  as  the  agent  of  his  wife  and  son  in 
making  the  sale.  If  the  referee  had  adopted  the  testimony  of 
Brinkerhoff  as  correctly  representing  the  transaction  of  the  sale, 
it  is  yery  likely  that  the  conclusion  would  have  followed  that  Sart- 
well was  chargeable  with  misleading  Brinkerhoff  by  false  and  decep- 
tive representations  in  making  the  purchase.  But  the  referee  has 
not  found,  and  has  refused  to  find,  the  facts  in  accordance  with  such 
testimony,  which,  in  view  of  the  relation  of  Brinkerhoff  to  the 
transaction  and  to  the  plaintiff,  the  referee  was  permitted  to  do. 
In  the  outset  Brinkerhoff  applied  to  Sartwell  for  a  loan  upon  the 
security  of  the  stock,  which  was  declined,  with  the  remark  that  he 
would  purchase  it  at  its  value.  Shortly  after  Brinkerhoff  advised 
Sartwell  that  his  wife  and  son  had  concluded  to  sell  the  stock, 
and  the  referee  found  that  thereupon  Sartwell  stated  (as  he  had 
proposed  in  the  first  interview)  that  he  had  investigated  the  busi- 
ness; that  it  was  in  bad  shape;  was  hardly  paying  expenses;  that 
the  wringer  business  had  fallen  off;  that  the  fence  business  had 
absorbed  a  large  amount  of  the  assets ;  that  he  did  not  care  whether 
he  bought  or  not;  that  it  would  be  a  good  deal  like  buying  a  cat  in 
a  bag;  that  he  would  pay  $31.50  per  share  for  the  27  shares,  which, 
in  his  opinion,  was  all  it  was  worth.  His  proposition  was  accepted, 
and  the  transfer  of  the  certificates  made.  The  referee  further  found 
that  Sartwell  made  the  statements,  not  from  actual  knowledge, 
but  from  the  conclusion  he  drew  from  investigation  of  the  books, 
and  from  conversations  with  the  officers  of  the  corporation,  that 
he  had  reason  to  believe  that  the  representations  made  by  him  were 
true,  and  they  were  so  as  nearly  as  he  could  ascertain;  that  they 
were  not  made  with  intent  to  deceive  or  to  induce  the  sale  of  the 
stock  for  less  than  its  value;  that  the  agent  Brinkerhoff,  by  reason 
of  his  relation  to  the  corporation  as  one  of  its  organizers,  stock- 
holders, trustees,  and  its  general  sales  agent,  had  a  better  knowl- 
edge than  Sartwell  of  the  condition  of  its  property,  business,  and 
affairs;  and  that  "this  knowledge  was  present  to  his  mind  when 
he  sold  these  27  shares  of  stock."  And  the  referee  added  that,  in 
view  of  the  situation  as  it  appeared  at  the  time  of  the  sale,  the 
shares  of  the  stock  were  not  fairly  worth  to  exceed  $31.50  per  share. 
The  view  which  the  referee  was  permitted  to  take  of  the  evidence 
as  a  whole  enabled  him  to  find  the  facts  as  he  did  find  them. 
Sartwell's  death  has  deprived  the  defense  of  his  evidence.  And  as 
the  transaction  occurred  more  than  ten  years  before  the  trial,  and 
eight  years  before  the  action  was  commenced,  the  referee  may  be 
deemed,  to  have  been  justified  in  subjecting  to  his  careful  scrutiny 
the  testimony  of  witnesses  who  seemed  to  have  some  interest  in 
the  question.  His  findings  upon  the  subject  of  the  statements  made 
by  Sartwell  in  the  negotiations  which  resulted  in  the  sale  of  the 
stock,  and  relating  to  the  inducements  for  making  it  to  him,  were 
fairly  permitted  by  the  evidence,  and  on  this  review  are  treated  as 
supported  by  it  As  it  turned  out,  the  stock  was  at  the  time  of 
the  sale  worth  much  more  than  the  price  paid  for  it,  as  for  several 
years  thereafter  it  was  productive  annually  of  a  very  respectable 
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dividend.    Bnt,  shutting  out  from  view  the  subsequent  events,  the 
value  of  the  stock  at  the  time  of  the  transfer  was  quite  uncertain. 
It  was  dependent  solely  upon  the  success  of  the  business.    No  divi- 
dend had  then  been  made  since  the  creation  of  the  corporation.  As 
part  of  the  capital  on  its  organization  consisted  of  patents  estimated 
at  |25,000,  reduced  in  1878  to  919,209.51,  some  of  which  would 
expire  in  a  few  years,  the  branch  known  as  the  "barb-fence  busi- 
ness" had  been  carried  on  at  a  loss  of  about  $45,000,  and  there  was 
then  apparently  an  increasing  competition  in  the  wringer  business. 
The  sales  of  the  wringer  had  in  1878  fallen  considerably  below 
those  of  each  of  the  years  1875,  1876,  1877,  and  such  decrease  in 
the  number  was  from  26,524  in  1875,  to  18,256  in  1876,  to  15,526  in 
1877,  and  to  13,435  in  1878.    The  company  had  concluded  to  close 
out  or  dispose  of  the  barb-fence  branch  of  the  business,  which 
was  done  the  next  spring.    And  while  the  wringer  branch  had  been 
productive,  and  would  have  yielded  dividends  in  the  years  1877-78, 
if  the  corporation  had  not  been  burdened  with  the  losses  in  the 
barb-fence  department,  the  result  of  the  business  in  the  then  future 
was  a  matter  of  speculation  and  uncertainty.    The  opportunity 
of  Brinkerhoff  to  have  and  entertain  an  opinion  founded  on  his  judg- 
ment was  no  less  than  that  of  Sartwell.    Brinkerhoff  was  one  of 
the  organizers  of  the  business  of  the  partnership  as  well  as  the 
corporation.    He  seems  to  have  given  the  barb-fence  branch  his 
preference,  and  sought  patronage  more  especially  for  that  on  his 
trips  as  sales  agent;  but  he  was  at  the  place  of  business  of  the 
company  a  considerable  portion  of  the  time,  and  in  1878  he  attend- 
ed seven  of  the  ten  meetings  of  the  trustees  that  year.    The  finding 
of  the  referee  that  Brinkerhoff  had  better  knowledge  than  Sartwell 
of  the  condition  of  the  business  of  the  corporation,  and  that  such 
knowledge  was  present  in  his  mind  at  the  time  of  the  transaction 
in  question,  was  warranted  by  the  evidence.    And  the  conclusion 
properly  followed  that  the  plaintiff  and  her  assignor  were  chargea- 
ble with  the  knowledge  which  their  agent  Brinkerhoff  had  of  the 
property,  business,  and  prospects  of  the  corporation  at  the  time 
of  the  sale  of  the  stock.    Constant  v.  University  of  Rochester,  111 
N.  Y.  604,  19  N.  E.  631.   This  proposition,  however,  has  but  little 
significance  in  the  present  case,  since  the  question  of  fact  on  the 
main  issue  was  determined  by  the  findings  of  the  referee  adversely 
to  the  plaintiff.   There  was  no  error  in  the  exclusion  of  the  evidence 
of  the  plaintiff  offered  to  prove  what  her  husband  told  her  Sartwell 
had  said  to  him  in  regard  to  the  stock.    In  that  transaction  Brink- 
erhoff was  and  acted  as  the  agent  of  the  plaintiff,  and  in  no  sense 
represented  the  purchaser.    The  judgment  should  be  affirmed. 
All  concur. 
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PEOPLE  ex  reL  BURBY  v.  COMMON  COUNCIL  OF  CITY  OF  AUBURN 

et  al. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

L  Municipal  Corporations  —  Removal  of  City  Attorney  —  Notice  of 
Charges. 

In  a  proceeding  by  the  common  council  of  a  city  to  remove  the  city  at- 
torney from  office  for  misconduct,  the  sufficiency  of  a  14-days  notlee  of 
the  charges,  given  as  required  by  the  city  charter,  is  not  affected  by  the 
fact  that  some  of  the  charges  were  afterwards  amended,  where  the  amend- 
ment was  only  an  amplification  of  the  original  charges,  and  an  ad- 
journment of  several  days  was  taken  to  give  the  city  attorney  an  oppor- 
tunity to  meet  the  amended  charges. 
2.  8ame— Disqualification  of  Codncilmkn. 

In  a  proceeding  to  remove  the  city  attorney  from  office,  members  of  the 
common  council  are  not  disqualified  by  the  fact  that  they  were  a  com- 
mittee to  investigate  the  conduct  of  the  attorney,  and  as  such  preferred 
the  charges  against  him,  though  on  such  investigation  they  had  formed 
an  opinion  concerning  the  matter. 
8.  Same— Misconduct  in  Office. 

A  city  attorney  is  guilty  of  misfeasance  and  malfeasance  in  office  where 
he  stipulates  with  plaintiff  in  an  action  against  the  city  not  to  appeal 
from  the  decision  of  the  general  term  of  the  supreme  court  to  the  court 
of  appeals,  and  afterwards  reports  to  the  common  council  that  he  had 
done  nothing  to  prevent  an  appeal. 
4.  Save— Acts  Committed  During  Former  Term  of  Office. 

Where  a  city  attorney  stipulates  with  plaintiff  in  an  action  against  the 
city  not  to  appeal,  and  is  thereafter  appointed  to  office  for  another  term, 
and  during  such  subsequent  term  reports  to  the  common  council  that  he 
has  done  nothing  to  prevent  an  appeal,  there  is  such  misconduct  in  the 
second  term  of  office  as  will  authorize  his  removal. 

Certiorari  by  William  H.  Burby  against  the  common  council  of  the 
city  of  Auburn  and  others  to  review  the  determination  of  defend- 
ants in  removing  relator  from  the  office  of  city  attorney.  Dismissed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

Teller  &  Hunt  and  Robert  H.  Drummond,  for  relator. 
Lyon  &  Pierce,  for  respondents. 

WARD,  J.  The  relator  was  first  appointed  city  attorney  by  the 
common  council  of  the  city  of  Auburn  in  April,  1891,  to  fill  a  va- 
cancy. In  March,  1892,  he  was  again  appointed  for  a  full  term  of 
two  years,  and  in  March,  1894,  reappointed.  The  common  council 
is  composed  of  the  mayor  and  10  aldermen,  whose  terms  of  office 
are  two  years,  commencing  the  first  Tuesday  of  March  after  their 
election.  In  September,  1892,  one  Maude  Marie  V.  Parcells  com- 
menced an  action  in  the  supreme  court  against  the  city  to  recover 
damages  for  a  personal  injury  sustained  by  her  by  reason  of  step- 
ping into  a  hole  in  a  defective  sidewalk.  The  relator,  as  city  at- 
torney, appeared  for  the  city,  it  defending.  The  action  was  tried 
in  May,  1893,  at  the  Cayuga  circuit,  and  resulted  in  a  verdict  for  the 
plaintiff  for  $9,000,  besides  costs.  The  relator  appealed,  for  the 
city,  to  the  general  term.  The  trial  of  the  cause  occupied  several 
days,  and  the  evidence  was  voluminous,  amounting  to  about  400 
pages  of  typewritten  matter.    The  relator  was  unable  to  get  a  copy 
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of  the  stenographer's  ihinutes  until  about  the  1st  of  August  On 
September  25th  a  proposed  case  and  exceptions  were  served,  con- 
sisting of  60  pages,  and  on  the  19th  of  November  613  amendments 
were  served  to  the  proposed  case,  and  the  case  was  settled  Decem- 
ber 7,  1893.  The  papers  then  had  to  be  printed,  and  there  were 
some  delays  in  that  matter.  The  case,  as  settled,  did  not  show 
that  it  contained  all  the  evidence  given  upon  the  trial.  The  appeal 
was  noticed  for  the  January  general  term,  1894,  the  printed  case 
not  having  been  served;  the  plaintiff's  attorney  threatened  to  make 
a  motion  to  dismiss  the  appeal,  under  the  rules,  for  the  want 
of  such  service.  Some  difficulty  occurred  between  the  attorneys 
in  regard  to  such  delay,  and  the  relator,  being  pressed,  gave  a  stipu- 
lation providing  that  if  the  printed  cases  were  not  served  on  or  be- 
fore January  5th  the  appeal  might  be  dismissed,  and  judgment  ren- 
dered for  the  plaintiff.  The  case  was  put  upon  the  day  calendar, 
and  reserved  for  January  10th.  The  printed  cases  were  not  satis- 
factory, on  account  of  some  mistake  in  the  printing,  and  were  not 
served ;  and  on  January  8th  the  plaintiff's  attorney  served  a  notice 
of  motion  to  dismiss  the  appeal  and  for  judgment,  to  be  heard  on 
the  12th.  The  plaintiff's  attorney  insisted  upon  the  motion,  unless 
the  relator  would  stipulate  to  abide  the  judgment  of  the  general 
term,  and  not  appeal  the  case  to  the  court  of  appeals,  but  with  per- 
mission to  the  plaintiff  to  appeal,  in  case  she  were  defeated  at  the 
general  term.  The  relator  insisted  that  he  did  not  expect  to  go 
beyond  the  general  term,  and  gave  the  stipulation  binding  the  city 
not  to  appeal  to  the  court  of  appeals.  The  stipulation  was  not 
filed,  and  the  relator  gave  no  notice  thereof  to  the  common  council, 
although  he  claims  to  have  told  individual  members  of  the  council. 
In  March,  1894,  the  general  term  handed  down  its  decision,  affirming 
the  judgment.  28  N.  Y.  Supp.  471.  After  the  relator  had  been 
reappointed  the  second  time,  rumors  reached  members  of  the  com- 
mon council  of  the  stipulation  not  to  appeal  to  the  court  of  appeals, 
and  the  subject  came  up  at  meetings  of  the  council;  and  the  relator, 
in  effect,  denied  that  he  had  executed  such  a  stipulation,  and  made 
a  report  to  the  common  council,  under  date  of  April  16, 1894,  stating 
the  judgment  of  affirmance,  and,  quoting  from  the  opinion  of  the 
court,  "that  the  jury  was  justified,  from  the  evidence,  in  finding  the 
plaintiff  was  free  from  negligence  contributory  to  her  injury,  and 
that  the  verdict  seemed  to  be  fully  sustained,  from  the  evidence." 
The  report  continued  that  the  relator  had  advised  settlement  for  ant 
amount  less  than  the  ultimate  recovery,  which  the  common  council 
had  declined  to  consent  to,  and  again  advised  that  the  judgment  be 
paid,  as  there  was  no  possible  chance  of  the  city's  succeeding  in  the 
case,  and  concluded  as  follows: 

"An  appeal  to  the  court  of  appeals  means  only  additional  cost  and  expense. 
The  city  will  be  beaten,  without  question.  I  have  heard  rumors  that  the  city 
could  not  appeal.  It  has  been  my  policy  to  pay  but  little  attention  to  street 
gossip  or  the  newspapers,  whose  correspondents  have  personal  reasons  to 
misrepresent  and  distort  the  truth;  and  I  will  only  say,  if  your  honorable 
body  sees  fit  to  direct  that  an  appeal  from  the  judgment  of  the  general  term 
be  taken  in  this  case,  there  is  no  reason  why  the  same  should  not  be  done. 
Nothing  I  have  done  can  prevent  the  same." 
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There  was  nothing  in  this  report  to  indicate  that  the  stipula- 
tion had  been  given.  After  that  the  city  council,  by  resolution, 
directed  the  relator  to  appeal  the  cause  to  the  court  of  ap- 
peals. A  committee  of  the  common  council  was  appointed  to  inves- 
tigate the  matter,— W.  C.  Firth  and  Clarence  U.  Chedell,  members 
of  the  common  council.  They  reported,  under  date  of  June  11, 
1894,  the  execution  of  such  stipulation,  and  charging  the  relator 
with  neglect  and  violation  of  duty  as  attorney  of  the  city,  in  re- 
gard to  his  proceedings  in  that  action,  and  the  giving  of  such 
stipulation,  and  with  suppressing  the  existence  of  the  stipulation 
from  the  common  council,  with  intent  to  mislead  and  deceive.  A 
motion  was  afterwards  made  at  a  special  term  of  this  court  to 
set  aside  the  stipulation.  The  relator  took  part  in  the  prepara- 
tion of  the  papers  for  such  motion,  being  present  and  assisting 
when  the  motion  was  made,  and  made  an  affidavit  in  which  he 
Btated  that  he  signed  the  stipulation  to  save  delay,  believing  that 
the  only  question  in  the  case  was  contributory  negligence,  and  that 
the  decision  of  the  general  term  would  not  be  reversed  by  the  court 
of  appeals,  and  added  "that  deponent  had  no  authority  from  the 
common  council  of  the  city  of  Auburn  to  sign  such  stipulation,  but 
did  it  believing  it  to  be  for  the  best,  and  that  there  was  no  consid- 
eration for  said  stipulation."  The  mayor  and  other  members  of 
the  common  council  made  affidavits,  of  which  the  relator  had  knowl- 
edge, which  were  read  upon  the  said  motion,  in  effect  that  they  did 
not  know  of  the  existence  of  such  stipulation,  and  that  the  relator 
had  no  authority  to  make  it.  On  June  11,  1894,  at  a  meeting  of 
the  common  council  duly  called,  written  charges  were  preferred 
against  the  relator,  which  were  served  upon  him  on  the  13th  of 
June,  and  he  was  notified  to  attend  at  a  meeting  of  the  common 
council  for  the  28th  of  June.  These  charges,  in  effect,  accused  the 
relator  of  malfeasance  and  misfeasance  in  his  office  as  city  attorney, 
with  respect  to  the  management  of  the  said  action;  with  negligence 
in  regard  to  the  same;  with  the  giving  of  the  said  stipulation  with- 
out authority;  with  giving  a  false  report  to  the  common  council  in 
regard  to  the  same,  and  which  report  suppressed  the  fact  of  such 
stipulation,  and  with  falsely  stating  that  there  was  nothing  to  pre- 
vent the  appeal  to  the  court  of  appeals,  when  he  knew  of  the  exist- 
ence of  the  stipulation  which  prevented  it;  and  with  improper 
conduct  and  bad  faith  toward  his  client,  the  city  of  Auburn,  in  the 
said  action,  and  for  giving  advice  to  it  upon  a  false  or  assumed  state 
of  facts. 

By  section  44  of  the  charter  of  the  city,  it  was  provided: 

"That  the  city  attorney  shall  be  the  legal  advisor  of  the  common  council  and 
of  the  several  departments  of  the  corporation;  shall  prepare  all  legal  papers 
for  the  city;  have  the  management  of  all  Its  law  business,  and  perform  such 
other  duties  as  the  common  council  may  require." 

The  twenty-seventh  section  of  the  charter  provides  as  follows: 

"No  person  appointed  under  the  provisions  of  this  act  shall  be  removed 
from  office  except  by  the  concurring  vote  of  two  thirds  of  all  the  members 
of  said  council;  unless  for  malfeasance  or  misfeasance  in  office  when,  after 
an  opportunity  to  be  heard  before  said  council  upon  a  notice  of  two  weeks, 
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such  persons  may  be  removed  by  a  concurring  vote  of  a  majority  of  said  mem- 
bers." 

The  relator  answered  denying  these  charges,  and  proceedings 
were  had  thereon  before  the  common  council  in  the  summer  of  1894, 
and  testimony  was  given  under  oath  of  witnesses,  documentary 
evidence  introduced,  and  the  relator  sworn  in  his  own  behalf.  Coun- 
sel appeared  for  the  prosecution  and  for  the  relator  before  the  com- 
mon council,  and  the  forms  of  trial  in  courts  were  observed  as  to 
the  proceedings,  and  the  relator  had  full  opportunity  of  being  heard 
in  his  defense.  The  mayor  presided,  and  the  common  council  made 
rulings  as  to  the  admission  or  rejection  of  evidence.  The  relator 
was  found  guilty  by  the  common  council,  by  a  majority  vote,  of  the 
charges,  and  removed  from  office,  and  upon  his  application  a  writ  of 
certiorari  brings  the  subject  before  us. 

The  relator  attacks  the  jurisdiction  of  the  common  council,  in  this: 
that  he  had  not  received  the  notice  required  by  statute,  of  14  days, 
of  the  charges  against  him.  This  contention  is  not  well  founded, 
as  the  proof  showB  that  he  had  the  14-days  notice  of  the  substance 
of  the  charges  upon  which  he  was  ultimately  convicted.  The  amend- 
ments of  one  or  two  of  the  charges,  which  occurred  during  the  prog- 
ress of  the  investigation,  were  but  an  amplification  of  the  original 
charges,  and  made  in  his  presence,  and  an  adjournment  of  several 
days  was  taken  by  the  common  council  to  give  him  an  opportunity 
to  meet  the  amended  charges,  and  the  relator  had  every  reasonable 
opportunity  to  do  so. 

He  further  assails  the  jurisdiction  because  two  of  the  common 
council  (Firth  and  Chedwell)  who  voted  upon  the  charges  and  took 
part  in  the  proceedings,  had  made  a  report  to  the  common  coun- 
cil, upon  an  investigation  made  by  them,  substantially  preferring 
the  charges  that  the  council  subsequently  made.  The  common  coun- 
cil is  created,  by  statute,  the  only  tribunal  that  can  take  proceed- 
ings against  the  relator  for  the  matter  alleged  against  him.  It  is 
therefore  absolutely  necessary  that  this  body  take  this  action,  or 
it  cannot  be  taken  at  all.  Consequently  the  duty  that  devolved 
upon  each  member  of  the  common  council,  to  take  part  in  the  pro- 
ceeding, was  absolute,  notwithstanding  he  may  have  formed  such, 
an  opinion  or  taken  such  action  in  the  premises  as  would  disqualify 
him  if  he  were  a  judge  or  juror  in  an  action  at  law.  In  Re  Ryers, 
72  N.  Y.  1, 11-13,  the  county  judge  of  Richmond  county  had  made  an 
order  appointing  commissioners  in  a  proceeding  to  drain  lands  un- 
der a  statute,  and  lands  in  which  the  judge  was  interested;  he  being 
the  only  authority,  under  the  statute,  that  could  appoint  such  com- 
missioners. The  point  was  made  that  the  judge  was  disqualified 
from  making  the  appointment,  on  account  of  being  an  interested 
party;  and  the  court  of  appeals,  after  citing  many  authorities, 
reaches  the  conclusion  "that  it  must  be  the  law,  from  these  cases, 
that  where  the  judicial  power  has  been  confided  to  one  judge,  and 
if  he  should  fail  to  act  there  would  be  no  means  of  proceeding  in 
the  matter,  though  interested,  he  may  take  such  cognizance  of  the 
ease  as  is  absolutely  necessary,  so  far  that  the  party  shall  not  be 
without  remedy."  This  we  understand  to  be  confined  to  cases  where 
the  judicial  officer  has  not  such  an  interest  in  the  cause  or  mat- 
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ter  that  the  result  must  necessarily  affect  his  personal  or  pecuniary 
interest;  or  where  his  interest  is  minute,  and  he  has  so  exclusive 
a  jurisdiction,  by  constitution  or  statute,  that  his  refusal  to  act  in 
the  cause  or  matter  will  prevent  any  proceeding  in  it,  then  he  may 
act,  so  far  as  that  there  may  not  be  a  failure  of  remedy.  This  is 
the  rule  as  to  judicial  officers.  The  rule  would  be  more  liberal 
still  in  this  case.  The  common  council,  in  this  proceeding,  were, 
strictly  speaking,  not  a  court,  nor  were  its  members  judges.  The 
proceeding  was  not  a  common-law  trial,  with  the  incidents  and 
common-law  rights  pertaining  to  a  trial;  nor,  strictly  speaking, 
was  it  a  trial  before  a  court  It  was  an  investigation  required  by 
the  statute  to  furnish  information  of  the  comui  a  council,  upon 
which  it  could  act.  People  v.  Board  of  Police  Com'rs,  93  N.  Y.  102, 
103;  Id.,  98  N.Y.  334,  335;  People  v.  Doolittle,  44  Hun,  293.  These 
members  of  the  common  council  had  no  pecuniary  interest  in  the 
result  of  the  proceeding,  and  were  not  in  any  sense  parties  to  it, 
further  than  to  discharge  the  duties  imposed  upon  them  by  law. 
We  must  hold  that  the  common  council  had  jurisdiction,  and  that 
the  authority  conferred  upon  it  by  the  statute  in  relation  to  the  sub- 
ject-matter has  been  pursued  in  the  mode  required  by  law  in  order 
to  authorize  them  to  make  the  determination. 

The  remaining  questions  are  whether,  under  section  2140  of  the 
Code  of  Civil  Procedure,  in  making  their  determination,  any  rule  of 
law  affecting  the  rights  of  the  relator  has  been  violated,  to  his 
prejudice,  and  whether  there  was  any  competent  proof  of  all  the 
facts  necessary  to  be  proved  to  authorize  the  making  of  the  deter 
ruination,  and,  if  there  was  such  proof,  whether  there  was,  upon 
all  the  evidence,  such  a  preponderance  of  proof  against  the  ex- 
istence of  the  fact  alleged  against  the  relator  as  constituting  mal- 
feasance or  misfeasance,  or  both,  as  that  a  verdict  of  a  jury  affirm- 
ing the  existence  thereof,  in  the  supreme  court,  would  be  set  aside 
as  against  the  weight  of  evidence.  The  relator  claims  that,  as- 
suming that  the  acts  charged  against  him  have  been  shown  by  com- 
petent evidence,  they  constitute  neither  malfeasance  nor  misfeas- 
ance. What  do  these  terms  mean,  when  considered  in  connection 
with  the  relation  of  attorney  and  client,  and  the  purpose  of  the  stat- 
ute in  clothing  the  common  council  with  the  power  of  removal? 
Light  can  be  gathered  upon  this  subject  from  the  reciprocal  duties 
and  obligations  of  the  client  and  attorney.  "Malfeasance"  has  been 
defined  in  Bouvier's  Law  Dictionary  to  be  "the  unjust  performance 
of  some  act  which  the  party  had  no  right,  or  which  he  had  con- 
tracted not,  to  do."  And  the  same  authority  defines  "misfeas- 
ance" as  the  performance  of  an  act  which  might  lawfully  be  done, 
in  an  improper  manner,  in  which  another  person  receives  an  in- 
jury. And  the  Imperial  Dictionary  defines  "malfeasance"  as:  'In 
law,  the  doing  of  an  act  which  a  person  ought  not  to  do;  evil  do- 
ing; wrong;  illegal  deed," — and  defines  "misfeasance"  to  be:  "In 
law,  a  trespass  or  wrong  done;  also  an  improper  performance  of 
some  lawful  act," — and  cites  Wharton. 

The  true  relation  of  client  and  attorney  has  been  defined  to  be  as 
follows:  "The  principal  duties  of  an  attorney  are  to  be  true  to 
the  court  and  to  his  client;  to  keep  the  client  informed  as  to  the 
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state  of  business  J  to  keep  his  secrets  confided  to  him  as  such." 
To  which  may  be  added  that  the  attorney  is  commissioned  by  the 
court  to  hold  himself  out  to  the  world  as  competent  and  trustworthy, 
that  the  public  may  rely  upon  him ;  that  he  has  the  necessary  legal 
knowledge  to  represent  his  clients  in  courts  of  justice  and  other 
tribunals,  and  the  integrity  which  will  protect  them  from  all  fraud 
and  wrongdoing  on  his  part  He  must  have  no  secrets  from  his 
clients  as  to  their  business.  He  must  be  open  and  frank  witih  them, 
and,  if  he  performs  any  act  without  first  consulting  them,  that  is 
important  in  their  affairs,  though  he  may  have  authority  so  to  do, 
he  should  communicate  it  to  them  at  the  first  reasonable  oppor- 
tunity. Above  all,  he  should  be  guilty  of  no  bad  faith,  double 
dealing  with,  or  suppression  of  the  truth  from,  them.  He  is  an 
officer  of  the  court,  and  the  court  must  at  all  times  be  astute  to 
discover  any  professional  misconduct  on  his  part,  and  take  proper 
action  in  reference  to  it.  We  have  no  doubt  but  what  the  mat> 
ters  charged,  if  true,  constitute  both  malfeasance  and  misfeasance, 
under  the  conditions  of  this  case.  Without  the  knowledge  of  the 
common  council,  the  relator  did  stipulate  that  there  should  be  no  ap- 
peal, so  far  as  the  city  was  concerned,  to  the  court  of  appeals.  This 
was  a  most  important  step,  and  barred  the  city  of  its  right  of  hear- 
ing in  the  court  of  last  resort  in  regard  to  a  judgment  against  it  of 
a  large  amount.  The  attorney  had  the  power  to  make  this  stipu- 
lation, under  the  charter  of  the  city,  and  by  virtue  of  his  powers  as 
a  general  attorney  in  the  action.  The  stipulation  not  to  appeal 
was  a  proceeding  in  the  cause,  and  by  reason  thereof  the  plaintiff 
in  the  action  referred  to  waived  a  substantial  right,  viz.  to  move 
to  dismiss  the  appeal,  under  the  rules,  when  the  defendant  was  in 
default  And  see  Smith  v.  Barnes  (Super.  N.  Y.)  29  N.  Y.  Supp. 
692,  and  cases  cited. 

The  relator  testified  before  the  common  council,  and  produced 
two  or  three  witnesses  to  confirm  his  statement,  that,  at  an  execu- 
tive session  of  the  common  council,  authority  was  given  him  to  take 
suoh  action  with  reference  to  appeals  in  the  case  as  he  saw  fit  This 
was  disputed  by  other  evidence,  and  was  therefore  a  question  of 
fact,  for  the  common  council  to  determine;  and  it  was  upon  this 
question  that  affidavits  prepared  by  the  relator,  or  under  his  super- 
vision, and  his  own  affidavit,  showing  that  no  such  authority  was 
given,  were  introduced,  properly,  in  evidence.  If  he  had  such  au- 
thority, why  did  he  deny  it  in  his  affidavit?  When  he  made  his  re- 
port to  the  common  council  as  to  the  condition  of  the  action  of 
Maude  v.  Parcells,  he  was  directly  called  upon  to  state  whether 
he  had  taken  any  step  in  that  action  to  prevent  the  city  from  ap- 
pealing to  the  court  of  appeals.  It  was  his  duty  to  have  frankly 
reported  that  fact  to  the  common  council.  Instead  of  so  doing, 
he  avoids  the  question,  and  distinctly  says  he  had  done  no  act  that 
would  prevent  the  city  appealing  to  the  court  of  appeals.  We  find 
nothing  in  the  evidence  to  excuse  or  even  palliate  this  feature  of 
his  report ;  and  his  wrongdoing  lies  more  in  the  fact  that  he  sought 
to  suppress  from  his  client,  the  city,  the  knowledge  of  the  important 
fact  of  the  execution  of  this  stipulation,  than  to  induce  them  to  act 
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without  that  knowledge.  He  substantially  admits  he  made,  in 
the  presence  of  the  common  council,  the  statements  "that  he  had 
never  signed  any  stipulation  which  prevented  the  city  from  carry- 
ing the  Parcells  Case  to  the  court  of  appeals;  that  there  was  no 
Bach  stipulation;  that,  if  he  had  signed  it,  he  had  done  the  act 
of  a  seven  year  old  boy,  and  was  not  fit  to  be  the  city  attorney; 
that  there  was  no  occasion  for  making  any  such  agreement,  and, 
if  any  such  stipulation  existed,  it  was  a  forgery,"  etc., — and  which 
seems  to  show  conclusively  that  the  relator  was  seeking  to  suppress 
from  the  city  the  fact  of  the  execution  of  the  stipulation. 

The  relator  makes  the  point  that  the  common  council  had  no 
authority  to  try  him  because  the  acts  charged  as  malfeasance 
and  misfeasance  were  committed  by  him  during  a  former  term  ot 
office.  It  is  true  that  the  stipulation  not  to  appeal  to  the  court  of 
appeals  was  made  during  the  term  of  the  relator's  office  that  ex- 
pired in  March,  1894;  but  the  report  made  by  him  as  to  his  pro- 
ceedings in  the  case,  and  the  suppression  of  facts  and  false  state- 
ments in  relation  to  the  same,  was  made  after  the  commencement 
of  the  term  from  which  he  was  removed,  and  the  whole  matter  was 
thus  carried  into  that  term.  This  question  arose  upon  the  im- 
peachment trial  of  Judge  Barnard  before  the  court  of  impeach- 
ments at  Saratoga  upon  a  motion  to  strike  out  the  charges  of  cer- 
tain offenses  alleged  to  have  been  committed  by  the  judge  during  a 
prior  term  of  office.  The  judge  had  been  re-elected,  and  his  coun- 
sel claimed  that  such  re-election  had  condoned  .all  prior  offenses, 
and  that  he  had  come  anew  into  the  possession  of  his  office,  ap- 
proved by  the  judgment  of  the  people,  and  certified  as  capable  and 
worthy  to  occupy  the  position  and  discharge  the  duties  of  a  justice 
of  the  supreme  court.  1  Trial  of  Barnard  in  Court  of  Impeach- 
ment, p.  147  et  seq.  The  point  was  overruled  by  the  court,  and  he 
was  convicted  as  weli  of  offenses  committed  during  a  prior  term  as 
during  the  term  then  existing. 

The  relator  strongly  urges  that  grave  errors  were  made  by 
the  common  council  in  admitting  and  rejecting  evidence,  to  his 
injury.  We  will  not  attempt  *to  pass  over  the  rulings  in  detail, 
but  will  notice  some  of  the  most  important  ones,  that  our  position 
may  not  be  misunderstood  in  regard  to  them. 

In  the  proceedings  of  the  common  council,  a  resolution  appears, 
and  was  adopted  under  objection,  whereby  the  council  resolved  to 
take  judicial  notice  of,  and  to  consider,  all  statements  made  by  the 
relator,  in  both  open  and  executive  sessions,  with  reference  to  this 
stipulation,  and  matters  connected  therewith,  and  particularly 
to  certain  statements,  enumerated,  which,  as  appears  above,  the 
relator  substantially  admitted.  This  proceeding  was  error.  The 
common  council  could  not  act  upon  their  own  knowledge.  People 
v.  French,  119  N.  Y.  502,  23  N.  E.  1058.  And  had  it  not  been  sub- 
stantially cured  by  the  admissions  of  the  relator,  when  sworn,  that 
he  had  made  those  statements,  substantially,  a  grave  question 
would  arise  as  to  our  duty  with  regard  to  this  error.  The  pro- 
ceeding of  the  common  council  also  shows  that  the  report  of  the 
two  aldermen  above  referred  to  was  received,  under  objection,  in 
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evidence.  It  was  doubtless  meant  to  be  received  as  a  part  of  the  his- 
tory of  the  investigation,  and  not  as  evidence,  strictly,  as  it  was  not 
in  any  sense  evidence,  and  as  such  it  was  error  to  receive  it;  but, 
as  the  reports  only  set  forth  what  was  substantially  proved  by 
competent  evidence,  the  relator  was  not  seriously  prejudiced  there- 
by. 

This  court  held  in  People  v.  Hair,  29  Hun,  125,  that  decisions  as 
to  the  admission  and  rejection  of  evidence  cannot  be  reviewed  by 
certiorari,  under  section  2140.  To  the  same  effect  is  People  v. 
State  Board  of  Assessors,  22  Wkly.  Dig.  453;  being  both  general 
term  decisions  of  the  old  Fourth  department  In  People  v.  State 
Assessors,  47  Hun,  451,  the  general  term  of  the  Third  department, 
speaking  through  Judge  Parker,  in  referring  to  the  rule  laid  down 
in  last  case  cited,  say: 

"I  am  not  prepared  to  adopt  fully  the  rule  laid  down  by  the  court  In  that 
case.  Such  a  rule  would  render  a  court  powerless  to  review  the  arbitrary 
action  of  a  board  like  the  state  assessors  In  refusing  to  receive  competent 
and  material  evidence  bearing  upon  the  Issue  to  be  determined.  *  *  *  And 
after  an  examination  of  the  decisions  of  the  court  of  appeals  which  resulted 
in  establishing  the  rule  which  the  framers  of  the  Code  of  Civil  Procedure  in- 
corporated In  subdivision  3  of  section  2140  leads  me  to  the  conclusion  that  a 
refusal  to  receive  evidence  absolutely  essential  to  the  protection  of  either  of 
the  parties  would  constitute  an  erroneous  ruling  of  law,  affecting  the  rights 
of  the  parties,  within  such  subdivision." 

In  People  v.  Board  of  Sup'rs  of  Fulton  Co.,  74  Hun,  251,  253,  26 
N.  Y.  Supp.  610,  the  court  say: 

"Although  the  couft  may  review  the  action  of  supervisors,  In  extreme  cases, 
in  receiving  or  rejecting  evidence  offered  on  the  audit  of  a  claim  against  the 
county  [citing  the  last  case  (47  Hun,  450)],  yet  ordinarily  an  error  of  the 
board  of  supervisors,  or  Its  committee,  In  receiving  Incompetent  evidence,  will 
cause  a  reversal  of  its  determination";  citing  the  cases  in  29  and  74  Hun. 
26  N.  Y.  Supp.,  and  in  22  Wkly.  Dig.,  supra. 

The  true  rule  to  be  gleaned  from  these  cases,  and  which  is  con- 
sistent with  the  purposes  and  spirit  of  section  2140  of  the  Code, 
is  that  errors  in  the  reception  or  rejection  of  evidence  should  be 
disregarded,  if  the  tribunal  had  jurisdiction  of  the  subject-matter 
of  the  investigation,  and  had  conducted  its  proceedings  in  the 
mode  required  by  law  in  order  to  authorize  it  to  make  the  de- 
termination, and  whether  there  was  sufficient  competent  evidence 
in  the  case  upon  which  the  tribunal  would  be  authorized  to  reach 
the  determination  which  it  made.  The  competent  proof  to  sustain 
the  charges  given  upon  the  hearing  before  the  common  council 
was  clear  and  conclusive,  and  was  so,  independent  of,  and  notwith- 
standing the  errors  committed  as  to,  the  reception  of  evidence.  Had 
none  of  the  errors  with  regard  to  reception  or  rejection  of  evidence 
occurred,  the  result  must  have  been  the  same,  and  consequently 
the  relator  was  not  prejudiced  by  any  such  errors. 

The  misconduct  of  the  relator  does  not  seem  to  have  been  corrupt, 
nor  does  it  appear  that  he  obtained  any  pecuniary  advantage  from 
it  Mistakes  occurred  during  the  progress  of  preparing  the  ap- 
peal, of  a  serious  nature,  such  as  omitting  the  statement  that  the 
case  contained  all  the  evidence  and  proceedings,  and  in  permitting 
the  city  to  be  in  default  in  serving  the  printed  cases  in  time,  and 


Com.  PL] 


WOLFE  V.  HORN. 


173 


other  defaults  which  the  record  discloses;  but  stipulations  ex- 
tending time  were  executed  on  both  sides,  and  considerable  excuse 
was  shown  for  the  delays,  in  conseqnence  of  the  voluminous  nature 
of  the  evidence,  and  in  getting  the  stenographer's  minutes  and  in 
settling  the  case.  The  relator,  instead  of  stipulating  away  the 
rights  of  his  client  when  he  got  into  difficulty,  should  have  disclosed 
the  facts,  and  applied  to  the  court  for  relief,  which  he  undoubtedly 
would  have  obtained.  Instead  of  doing  this,  he  obtains  temporary 
relief  from  the  other  side  at  the  sacrifice  of  his  client's  interests, 
and  all  of  his  troubles  have  grown  out  of  that  mistake,  and  in  the 
fatal  attempts  to  prevent  its  coming  to  the  knowledge  of  his  client. 
The  relator  insists  that,  notwithstanding  all  this,  no  injury  came  to 
the  city.  Injury  is  presumed  where  a  substantial  right  of  the  client 
is  violated  or  an  imposition  upon  the  client  is  shown.  From  these 
conclusions  it  follows  that  the  determination  of  the  common  council 
in  removing  the  relator  is  affirmed,  and  the  writ  of  certiorari  dis- 
missed.  All  concur. 


(12  Misc.  Rep.  100.) 

WOLFE  et  aL  v.  HORN  et  at 
(Common  Pleas  of  New  York  City  and  County,  General  Term.   April  1,  1896.) 

1.  Appeal — Notice —  F  a  tlttre  to  Name  Appellants. 

Where  the  notice  states  that  the  appeal  was  "taken  by  the  defendants," 
without  naming  them,  and  it  appears  that  one  of  the  defendants  named  In 
the  complaint  did  not  answer  or  appear  in  the  action,  and  the  other  defend- 
ants appeared  and  litigated  the  issues,  the  notice  sufficiently  indicates  by 
what  defendants  the  appeal  was  taken. 
S»  Mechanics'  Liens— Damages  for  Breach  op  Contract. 

A  contractor  has  no  lien  for  damages  sustained  by  him  by  reason  of  a 
breach  of  contract  by  the  owner,  but  he  is  confined  to  the  value  of  bis  work 
and  materials  furnished. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Arrowitz  Wolfe  and  another  against  Edward  O.  Horn 
and  others  to  foreclose  a  mechanic's  lien.  There  was  a  judgment 
in  favor  of  plaintiffs,  and  defendants  appeal.  Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGEBICH, 
JJ. 

Thos.  O'Callaghan,  Jr.,  for  appellants. 
W.  W.  Culver,  for  respondents. 

BISCHOFF,  J.  The  action  was  brought  to  foreclose  a  lien 
claimed,  pursuant  to  the  provisions  of  the  mechanic's  lien  law 
(chapter  342,  Laws  1885,  and  chapter  316,  Laws  1888),  against  the 
defendants  Horn  and  Smith,  as  owners  and  contractors,  and  the 
defendant  Dow,  as  an  owner  only,  for  a  balance  owing  of  the  fair 
and  reasonable  value  of  services  rendered  and  materials  furnished 
in  the  making  of  certain  improvements  upon  the  premises  described 
in  the  complaint.  Agreeably  to  the  notice  contained  in  the  record, 
the  appeal  from  the  judgment  entered  was  taken  by  "the  defend- 
ants," without  naming  them.    The  defendant  Dow,  however,  did 
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not  answer  the  complaint,  or  otherwise  appear  in  the  action.  No 
proposed  findings  of  fact  or  conclusions  of  law  on  his  behalf  were 
presented  to  the  referee.  Neither  do  any  exceptions  to  the  referee's 
decision  appear  to  have  been  taken  by  the  said  defendant  The 
defendants  Horn  and  Smith  alone  litigated  the  issues  upon  the 
trial.  The  judgment  against  the  defendant  Dow,  therefore,  was 
rendered  upon  his  default  to  appear  and  defend ;  and,  as  no  appeal 
will  lie  from  such  a  judgment  (Code  Civ.  Proc.  §  1294;  Keller  t.  Feld- 
man,  2  Misc.  Rep.  179,  21  N.  Y.  Supp.  581),  it  is  obvious  that  the 
appeal  was  intended  to  be  taken  by  the  defendants  Horn  and  Smith 
only. 

The  judgment  entered  appears  upon  inspection  to  be  of  doubtful 
validity  with  regard  to  the  defendant  Dow.  It  is  nowhere  con- 
ceded, nor  has  the  referee,  found,  that  Dow  assumed  payment  for 
the  plaintiffs'  work,  or  assented  to  the  making  of  the  improve- 
ments. Upon  what  authority,  then,  are  the  plaintiffs  entitled 
either  to  personal  judgment  against  Dow,  or  to  a  lien  upon  his 
interest  in  the  premises  as  owner?  Laws  1885,  c.  342,  §  1;  Mosher 
v.  Lewis  (Com.  PI.  N.  Y.)  31  N.  Y.  Supp.  433.  He  was  not  to  be  sub- 
jected to  the  costs  ensuing  upon  the  litigation  of  the  issues,  since 
he  did  not  defend,  and  the  liability  was  not  a  joint  one.  Holler  v. 
Apa  (Com.  PI.  N.  Y.)  18  N.  Y.  Supp.  588.  Error,  however,  in  the 
referee's  conclusions  of  law,  and  the  judgment  appealed  from,  which 
is  prejudicial  to  the  defendant  Dow  alone,  does  not  afford  adequate 
ground  for  the  reversal  of  the  judgment  with  regard  to  the  defend- 
ants Horn  and  Smith.  By  such  error  the  two  last-mentioned 
defendants  are  in  no  sense  aggrieved.  Code  Civ.  Proc.  §  1294;  Bier- 
shenk  v.  Stokes,  7  Misc.  Rep.  692,  694,  28  N.  Y.  Supp.  1. 

The  answer  presenting  the  issues  litigated  also  interposed  a  coun- 
terclaim for  the  plaintiffs'  alleged  breach  of  contract.  No  reply 
appears  to  have  been  made  to  this  counterclaim.  None  is  contained 
in  the  record,  and  no  point  because  of  its  omission  was  made  on  the 
trial.  We  are  therefore  to  consider  the  issues  as  they  were  tried 
and  determined  by  the  referee  with  the  consent  of  the  parties.  Mul- 
<loon  v.  Blackwell,  84  N.  Y.  646.  The  complaint  alleged,  and  the 
answer  admitted,  that  on  or  about  the  29th  day  of  March,  1892,  the 
plaintiffs  and  the  defendants  Horn  and  Smith,  the  latter  being  at 
the  time  lessees  of  the  premises,  entered  into  a  contract  whereby 
the  plaintiffs  agreed  to  do  certain  plumbing  work,  and  the  defend- 
ants Horn  and  Smith  agreed  to  pay  therefor  $1,010,  in  three  in- 
stallments.—$300,  $300,  and  $410,  respectively, — as  the  work  pro- 
gressed. It  was  further  alleged  in  the  complaint  that,  upon  the 
maturity  of  the  first  installment,  the  defendants  omitted  payment 
thereof;'  that  the  plaintiffs  thereupon  declined  to  proceed  with  the 
completion  of  the  work;  that  the  defendants  Horn  and  Smith 
thereupon  paid  the  sum  due,  and  requested  the  plaintiffs  to  pro- 
ceed; that,  acting  upon  such  request,  the  plaintiffs  resumed  the 
work,  and  were  thereafter,  before  the  maturity  of  the  second  and 
third  installments,  prevented  by  the  defendants  Horn  and  Smith 
from  completing  it;  that,  at  the  time  when  the  plaintiffs  were  so 
prevented,  the  fair  and  reasonable  value  of  the  work  actually  done 
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was  1438.23,  of  which,  after  crediting  the  defendants  Horn  and 
Smith  with  the  |300  paid,  there  remained  due  and  owing  f 138.23; 
and  that  on  June  29,  1892,  the  plaintiffs  filed  their  notice,  claiming 
the  lien  for  the  foreclosure  of  which  this  action  was  brought 

That  the  facts  admitted  and  those  alleged  as  aforesaid,  if  proved, 
entitled  the  plaintiffs  to  a  recovery  against  the  defendants  Horn 
and  Smith,  is  indisputable.  Flaherty  v.  Miner,  123  N.  Y.  382,  25  N. 
E.  418;  Whelan  v.  Ansonia  Clock  Co.,  97  N.  Y.  293.  The  answer 
denied  any  breach  of  the  contract  on  the  part  of  the  defendants 
Horn  and  Smith,  and  that  the  work  done  by  the  plaintiffs  was  of 
the  value  as  claimed.  As  a  counterclaim,  the  answer  alleged  that 
the  plaintiffs  committed  a  breach  of  the  contract  in  having  failed 
to  complete  the  work,  to  the  damage  of  the  defendants  Horn  and 
Smith  in  the  sum  of  $502.01.  Regarding  the  reply  as  waived  and 
the  counterclaim  as  denied  (Muldoon  v.  Blackwell,  supra),  the  ques- 
tions presented  to  the  referee' for  his  determination  were:  First, 
whether  the  plaintiffs  or  the  defendants  Horn  and  Smith  committed 
a  breach  of  the  contract;  and,  secondly,  if  the  defendants  Horn 
and  Smith  were  guilty  of  such  a  breach,  the  amount  of  the  plain- 
tiffs' damages  recoverable  in  this  action,  or,  if  the  plaintiffs  were 
guilty  of  the  breach,  the  amount  of  the  defendants  Horn's  and 
Smith's  damages.  The  evidence  adduced  by  the  parties  in  support 
of  their  several  and  respective  contentions  created  but  a  conflict, 
which  it  was  the  referee's  province  to  determine.  Sufficient  ap- 
pears in  the  record  in  support  of  every  essential  allegation  of  the 
complaint.  No  such  inconsistencies  appear  on  the  part  of  the 
plaintiffs,  nor  is  the  evidence  adduced  by  them  so  tainted  with  im- 
probability that  we  may  say  that  the  preponderance  of  the  evidence 
was  with  the  defendants.  Brown  v.  Sullivan,  1  Misc.  Bep.  161,  20 
N.  Y.  Supp.  (J34;  Siefke  v.  Siefke,  5  Misc.  Rep.  406,  25  N.  Y.  Supp. 
762.  Hence  the  referee's  determination  of  the  facts  is  conclusive 
upon  us.  Baird  v.  Mayor,  etc.,  96  N.  Y.  567.  Obviously,  the  deter- 
mination that  the  defendants  Horn  and  Smith  prevented  the  plain- 
tiffs' performance  precluded  the  former's  recovery  upon  their  al- 
leged counterclaim. 

It  is  contended  by  the  appellants  that  the  referee  erred  in  his 
refusal  to  credit  them  with  certain  expenditures  made  after  the 
breach  of  contract  had  occurred.  These  expenditures,  it  is  true, 
had  the  contract  been  completely  performed,  would  have  had  to 
be  borne  by  the  plaintiffs.  In  support  of  the  referee's  conclusions 
in  this  respect,  it  is,  however,  only  necessary  to  point  out  that  the 
action  was  not  to  recover  damages  for  the  profits  prevented,  but 
proceeded,  on  the  part  of  the  plaintiffs  as  well  as  of  the  defendants 
Horn  and  Smith,  as  one  to  recover  upon  a  quantum  meruit,  for  the 
services  actually  rendered  and  the  materials  actually  furnished; 
for  in  no  other  aspect  of  the  action  and  of  the  issues  litigated  could 
the  plaintiffs  have  supported  their  claim  of  a  lien,  the  statute  fail- 
ing to  afford  such  a  lien  for  damages  accruing  from  a  prevention 
of  a  performance  of  a  contract  for  services  and  materials,  and 
limiting  it  to  the  services  rendered  and  the  materials  furnished  in 
the  making  of  improvements  and  repairs.    Laws  1885,  c.  342;  Den- 
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nistoun  v.  McAllister,  4  E.  D.  Smith,  729;  Miner  v.  Hoyt,  4  Hill,  193; 
Hoyt  v.  Miner,  7  Hill,  525;  Morgan  v.  Taylor  (Com.  PL  N.  Y.)  5  N.  Y. 
Supp.  920. 

Other  exceptions  taken  by  the  appellants  to  rulings  upon  evi- 
dence disclose  no  justification  for  reversal  of  the  judgment.  It 
should  therefore  be  affirmed  as  to  the  defendants  Horn  and  Smith, 
with  costs.    All  concur. 

02  Misc.  Rep.  88.) 

HAND  v.  CALLAGHAN. 

(Common  Pleas  of  New  York  City  and  County,  General  Term  March  16, 1896.) 

L  Appeal — Dismissal — Notice. 

Under  Code  Civ.  Proa  §  780,  relating  to  notices  of  motion,  a  motion  to 
dismiss  an  appeal  must  be  made  on  notice  of  eight  days. 

8.  Same— District  Courts  of  Ntfw  York  City. 

Motions  to  dismiss  appeals  from  the  district  courts  of  New  York  City 
for  defects  In  the  appeal,  or  service  of  notice,  or  for  failure  to  file  the  re- 
turn, must  be  made  at  the  special  term  of  the  court  of  common  pleas. 
&  Same— Notice  of  Argument. 

Failure  of  appellant  to  serve  a  notice  of  argument  Is  not  of  Itself  a  ground 
for  dismissing  the  appeal. 

Appeal  from  district  court. 

Action  by  Elwood  S.  Hand  against  Francis  Callaghan.  There 
was  a  judgment  in  favor  of  plaintiff,  and  defendant  appeals. 
Plaintiff  moves  to  dismiss  the  appeal.  Denied. 

Argued  before  DALY,  O.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Chas.  De  Hart  Brower,  for  appellant 
Charles  A.  Walson,  for  respondent 

DALY,  C.  J.  Motion  by  respondent  to  dismiss  appeal  for  (1) 
failure  to  serve  a  proper  notice  of  appeal;  (2)  failure  to  file  a  return 
as  required  by  law;  (3)  failure  to  serve  a  notice  of  argument.  The 
appeal  is  from  a  judgment  of  a  district  court  rendered  May  10, 
1894,  and  the  judgment  was  satisfied  on  execution.  The  notice 
of  appeal  was  served  June  2,  1894,  and  the  return  of  the  justice 
was  filed  November  13,  1894.  Neither  party  has  placed  the  cause 
on  the  general  term  calendar,  and  the  motion  to  dismiss  the  appeal 
is  made  on  five  days'  notice.  The  motion  must  be  denied  because 
a  notice  of  motion  of  five  days  is  insufficient  Code,  §  780;  Saltern 
v.  Sheppard,  11  N.  Y.  Wkly.  Dig.  189.  An  additional  reason  for 
denying  it  is  that  motions  to  dismiss  appeals  from  district  courts 
for  defects  in  the  appeal  or  service  of  notice  thereof,  or  for  failure 
to  file  return,  must  be  made  at  the  special  term.  Rules  9  and  11 
of  the  Common  Pleas;  Rules  of  Courts  of  Record,  1888,  p.  374. 
Failure  of  appellant  to  serve  notice  of  argument  is  by  itself  no 
ground  for  dismissing  an  appeal.  Respondent,  having  given  no- 
tice of  argument,  should  have  placed  the  cause  on  the  general 
term  calendar,  and  brought  the  appeal  to  a  hearing.  Notice  of 
argument  may  be  given  for  the  additional  general  term  in  April 
next,  and  a  note  of  issue  filed  therefor. 

This  motion  is  denied,  with  $  10  costs  to  appellant  to  abide  event 
of  appeal.    All  concur. 
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(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1,  1895.) 

t  Discovert— Examination  op  Party— Pendency  ok  Action. 

Under  Code  Civ.  Proc.  §  872,  a  discovery  may  be  granted  before  the  ac- 
tion Is  commenced. 
3.  Same— Production  of  Books  and  Papers — Officers  of  Corporation. 
The  officers  of  defendant  corporation  will  not  be  required,  on  their  exam- 
ination before  trial,  to  produce  books  and  papers  for  inspection,  but  they 
can  do  so  In  aid  of  their  memory. 

3.  Same— Fiduciary  Relations. 

An  order  for  examination  of  a  party  before  trial  will  not  be  denied  on 
the  ground  that  It  appears  that  plaintiff  was  in  possession  of  sufficient  ma- 
terial to  prepare  his  complaint,  where  plaintiff  demanded  an  accounting, 
and  a  fiduciary  relation,  or  the  relation  of  principal  and  agent,  exists  be- 
tween the  parties,  and  the  facts  are  peculiarly  within  the  knowledge  of  the 
party  sought  to  be  examined. 

Appeal  from  special  term. 

Action  by  Walter  S.  Drake  against  Weinman  &  Company,  a 
corporation.  From  an  order  denying  a  motion  to  vacate  an  order 
for  the  examination  before  trial  of  certain  of  defendant's  officers, 
defendant  appeals.    A  ffirmed. 

Argued  before  DALY,  C.  J.,  and  BOOKSTAVER  and  GIEGER- 
ICH,  JJ. 

Howe  &  Hummel,  for  appellant. 
L.  Karge",  for  respondent. 

GIEGERICH,  J.  The  defendant  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  New  Jersey,  doing  business  in  the  city 
of  New  York,  and  claims  its  business  to  be  "the  purchase  and  sale 
of  stocks  and  bonds."  The  plaintiff  resides  at  Brockton,  in  this 
state,  and,  in  his  affidavits  to  procure  the  examination  of  certain 
of  the  defendant's  officers  before  trial,  he,  in  substance,  alleges  that 
prior  to  February  27, 1894,  he  received  from  the  defendant  company 
a  circular  or  prospectus  setting  forth  the  alleged  advantages  to 
be  derived  by  the  investment  of  money  in  what  was  therein  styled 
as  their  "Special  R.  R.  Stock  Syndicate,"  for  dealing  in  stocks,  it 
being  therein  stated  that  said  alleged  syndicate  had  been  operated 
in  the  past  by  the  defendant  company  at  a  great  profit;  that  still 
greater  profits  were  to  be  expected  in  the  future  from  investment 
therein  according  to  the  plan  referred  to  in  such  prospectus;  that 
the  defendant  company  was  a  broker  engaged  in  buying  and  selling 
stocks,  grain,  etc.,  and  had  unusual  facilities  for  dealing  in  the 
stocks  embraced  in  said  alleged  "Special  R.  R.  Stock  Syndicate"; 
that  they  would  use  their  best  endeavors  as  agents  and  brokers  for 
the  benefit  of  persons  intrusting  them  with  money  for  investment 
therein,  and  would  render,  when  desired,  full  accounts  of  all  deals 
or  transactions  made;  that  the  plaintiff,  believing  their  representa- 
tions to  be  true,  and  relying  thereon,  at  various  times  between 
February  25  and  July  20,  1894,  sent  to  and  deposited  with  the  de- 
fendant company  sums  of  money  amounting  in  the  aggregate  to 
12,800,  to  be  used  antl  invested  by  it  as  his  agent  and  broker  in 
v.33N.v.s.no.2— 12 
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the  alleged  "Special  R.  R.  Stock  Syndicate";  that  the  plaintiff, 
during  the  course  of  his  dealings  with  the  defendant  company, 
received  from  it  $1,124.50,  which  he  was  informed  were  the  profits 
from  his  investments,  and  on  or  about  the  21st  day  of  October, 
1894,  he  received  from  the  defendant  company  its  check  for  |420, 
which  was  stated  to  be  the  balance  of  the  moneys  deposited  by 
him,  after  deducting  alleged  losses;  that  plaintiff  has  requested 
the  defendant  company  to  give  him  an  account  of  the  moneys  so 
deposited  for  investment,  and  to  account  therefor,  but  it  has  refused 
to  do  so,  except  by  a  general  statement  of  account;  that  the  de- 
fendant company  has  refused  to  allow  plaintiff  to  examine  its  books, 
papers,  or  accounts  supposed  and  alleged  to  contain  an  account  of 
the  transactions  or  dealings  had  by  it  as  his  agent  and  broker; 
that  from  such  information  as  he  has  been  able  to  obtain  he  be- 
lieves, and,  on  information  and  belief,  alleges,  that  such  general 
statement  of  account  so  rendered  to  him  was  false  and  untrue, 
and  did  not  correctly  state  the  transactions  had  by  the  defendant 
company  for  the  plaintiff,  if  any  transactions  were  in  fact  actually 
made  or  had,  or  that  no  transactions  were  really  made  or  had  by 
the  defendant  company,  as  the  agents  and  brokers  of  the  plaintiff, 
and  with  his  money,  but  the  statement  so  rendered  was  one  simply 
of  pretended  purchases  and  sales,  no  purchases  and  sales  being  in 
fact  ever  made,  and  the  whole  consummated  in  pursuance  of  a  cun- 
ningly devised  scheme  to  delude  and  defraud  plaintiff  and  deprive 
him  of  his  money;  that  the  defendant  company,  if  it  actually  did 
buy  or  sell  any  stock  for  the  plaintiff,  failed  to  use  its  best  en- 
deavors in  his  behalf,  but  acted  solely  for  its  own  interests.  The 
plaintiff  seeks  an  examination  of  the  officers  of  the  defendant  com- 
pany, and  production  of  its  books,  papers,  and  accounts,  because, 
as  plaintiff  swears,  he  does  not  know,  and  has  no  means  of  ascer- 
taining, the  manner  in  which  his  said  money  was  invested  by  the 
defendant  company,  if  it  was  invested  at  all,  or  how  the  same  was 
in  fact  used,  the  knowledge  thereof  being  entirely  within  its  own 
possession,  and  presumably  contained  in  its  books,  papers,  and  ac- 
counts, and  that  it  is  material  and  necessary  that  plaintiff  should 
know  the  facts  and  particulars  in  regard  to  said  transactions,  in 
order  to  properly  frame  his  complaint  herein.  Upon  the  foregoing 
facts  an  order  was  granted,  the  material  portions  of  which  are  as 
follows: 

"It  is  ordered  that  said  Charles  Landsberg,  Mark  Bloomingdale.  and  Charles 
Weinman,  aforesaid,  be  examined,  and  their  deposition  taken  pursuant  to  sec- 
tions 870,  871,  872,  and  873  of  the  Code  of  Civil  Procedure,  and  that  for  such 
purpose  they  attend  before  *  •  •  [naming  referee,  and  the  time  and  place 
of  examination],  and  that  they,  and  each  of  them,  then  and  there  produce  for 
examination  and  inspection,  at  the  time  and  place  aforesaid,  the  books,  papers, 
and  accounts  of  the  said  defendant,  showing  all  the  dealings  or  transactions 
had  or  made  by  it  as  the  agent  or  broken  of  the  said  plaintiff,"  etc. 

A  motion  was  made  to  vacate  the  order,  based  upon  five  grounds, 
which  will  be  stated  and  considered  seriatim. 

1.  That  the  action  had  not  been  commenced,  and  was  not  pend- 
ing, at  the  time  the  order  was  obtained  and  served.    To  this  it  need 
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only  be  said  that  the  statute  does  not  require  that  the  action  should 
be  pending.  On  the  contrary,  section  872  of  the  Code  of  Civil  Pro- 
cedure expressly  provides  for  cases  where  "an  action  is  not  pending, 
but  is  expected  to  be  brought."  The  case  of  Manufacturing  Co.  v. 
Pettingill,  2  Abb.  N.  C.  162,  relied  upon  by  the  appellant,  was  de- 
cided under  section  391  of  the  old  Code,  which  contained  no  equiv- 
alent of  the  language  just  quoted  from  the  present  section  872. 

2.  That  the  order  for  examination  and  production  of  defendant's 
books  could  only  be  made  on  notice  to  the  defendant,  and  could  not 
be  allowed  ex  parte.  This  objection  rests  upon  a  misapprehension 
of  the  meaning  of  the  order.  Subdivision  7  of  section  872  makes 
provision  in  cases  where,  as  here,  the  party  is  a  corporation,  and 
the  witnesses  to  be  examined  are  officers,  for  the  production  of 
books  and  papers,  "as  to  the  contents  of  which  an  examination  or 
inspection  is  desired."  This  means  an  examination  and  inspection 
by  the  witnesses  upon  their  oral  examination,  to  enable  them  to 
answer  proper  inquiries,  as  upon  a  trial.  It  is  well  settled,  upon 
authority,  that  an  inspection  and  discovery,  with  the  privilege  of 
copying,  by  an  adverse  party,  can  only  be  had  under,  and  in  the 
manner  provided  by,  sections  803-809  of  the  Code.  Dick  v.  Phil- 
lips, 41  Hun,  603;  McGuffln  v.  Dinsmore,  4  Abb.  N.  C.  241;  Black 
v.  Carry,  1  Civ.  Proc.  R  193;  Levey  v.  Railroad  Co.,  53  N.  Y.  Super. 
Ct  267.  And  it  is  equally  well  settled  that  in  a  proper  case  a  wit- 
ness may,  under  section  872,  subd.  7,  be  required  to  produce  books 
and  papers  as  an  adjunct  to  his  oral  examination,  and  to  refer  to 
them  for  the  purpose  of  making  his  examination  more  effective. 
Talbot  v.  Doran  &  Wright  Co.  (Com.  PI.  N.  Y.)  9  N.  Y.  Supp.  478; 
Levey  v.  Railroad  Co.,  supra;  Chaffee  v.  Association  (Super.  N.  Y.) 
2  X.  Y.  Supp.  481;  Bloom  v..  Extract  Co.  (Super.  N.  Y.)  18  N.  Y. 
Supp.  179;  Fenton  v.  Dempsey,  10  N.  Y.  St  Rep.  733;  Black  v. 
Carry,  supra. 

3.  That  the  affidavit  alleged  the  plaintiffs  cause  of  action  to  be 
an  accounting,  and  the  facts  shown  clearly  proved  that  the  plaintiff 
was  in  possession  of  ample  material  to  prepare  a  complaint.  Con- 
ceding; for  the  sake  of  argument,  that  all  this  is  so,  we  must  never- 
theless sustain  the  order.  Where  a  fiduciary  relation,  or  the  rela- 
tion of  principal  and  agent,  exists,  and  the  facts  are  peculiarly  with- 
in the  knowledge  of  the  one  sought  to  be  examined,  his  duty  is 
one  of  full  disclosure,  and  the  technical  rules  applicable  to  such 
orders  are  relaxed.  Carter  v.  Good,  57  Hun,  116,  10  N.  Y.  Supp. 
647;  Miller  v.  Kent,  59  How.  Prac.  322,  10  Wkly.  Dig.  361;  Talbot 
v.  Doran  &  Wright  Co.,  supra;  Fatman  v.  Fatman  (Com.  PI.  N.  Y.) 
18  N.  Y.  Supp.  847;  Green  v.  Carey,  81  Hun,  496,  31  N.  Y.  Supp.  8. 
As  was  said  by  Chief  Judge  Daly  in  Talbot  v.  Doran  &  Wright  Co., 
supra, — a  case  which  was  singularly  like  the  present  one  in  many 
of  its  features:  "The  principal  has  a  right  to  know  the  facts  in 
advance  of  the  trial,  in  order  to  investigate  such  transactions,  and 
make  preparations  for  the  trial." 

4.  The  material  allegations  of  the  affidavits  were  all  on  informa- 
tion and  belief,  neither  the  source  of  the  information  nor  the 
grounds  of  the  belief  being  stated.    Here,  again,  the  principle  of 
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the  cases  last  cited  is  applicable,  and  we  cannot  do  better  than 
quote  once  more  from  the  opinion  in  Talbot  v.  Doran  &  Wright 
Co.,  supra: 

"The  objection  that  the  allegations  of  the  plaintiff's  affidavits  are  upon  In- 
formation and  belief,  and  that  there  Is  a  n*ure  suspicion  or  conjecture  as  a 
basis  for  the  examination,  is  not  a  sound  ground,  under  the  circumstances  of 
this  case.  The  plaintiff  is  entitled  to  the  information  he  seeks  from  his  bro- 
kers, and  is  not  bound  to  make  out  a  case  against  them,  as  a  condition  of  the 
examination." 

5.  On  the  merits,  as  shown  by  the  defendant's  affidavits,  no  ex- 
amination should  be  allowed.  Bloomingdale,  in  his  affidavit,  says, 
"The  account  which  I  annex  and  make  part  hereof  is  a  true  and 
just  statement,  and  furnishes  all  the  information  that  the  plaintiff 
could  possibly  obtain  upon  an  examination."  The  account  re- 
ferred to  is  a  most  meager  one,  taken — so  it  is  said  in  the  sub- 
sequent affidavit  of  Weinman — from  the  ledger,  and  does  not  dis- 
close the  names  of  the  persons  with  whom  the  alleged  transactions 
were  had.  It  was  therefore  useless  as  affording  the  plaintiff  a 
clue  by  which  he  could  follow  up  and  investigate  the  alleged  pur- 
chases which  were  claimed  to  have  resulted  in  such  disastrous 
losses.  After  Blooiningdale's  denial  that  any  further  information 
could  be  had  upon  an  examination,  and  after  the  counter  affidavits 
of  stockbrokers  that  reputable  men  in  their  business  keep  books 
which  contain  the  names  of  persons  to  whom  stock  was  sold,  and 
of  whom  it  was  bought,  and  other  details  of  each  transaction, 
Weinman,  in  his  said  affidavit  admits  that  the  "names  do  appear  in 
the  stock  purchase  and  sales  books  *  *  *  and  on  original  con- 
tracts in  the  possession  of  the  defendant,"  and  then  proceeds  to 
make  tardy  profession  of  his  willingness  to  permit  an  inspection 
at  defendant's  place  of  business.  The  language  of  Judge  Davis, 
in  Miller  v.  Kent,  supra,  seems  just  in  point: 

"A  commission  merchant  or  broker  has  no  right  to  conceal  from  his  customer 
any  portion  of  his  business  and  dealings  in  relation  to  the  property  alleged  to 
have  been  bought  and  sold;  and,  where  he  withholds  the  fullest  information 
on  that  subject,  the  right  to  examine  before  trial,  in  an  action  brought  to  re- 
cover alleged  profits  or  to  adjust  the  unsettled  accounts,  should  be  fully  ac- 
corded. We  are  not  at  all  satisfied  with  the  good  faith  of  the  alleged  proffers 
of  the  examination  of  the  defendant's  books,  etc.  The  disingenuousuess  of  the 
attempt  thus  to  defeat  the  examination  of  defendant  as  a  witness  must  have 
struck  the  court  below  as  it  does  this  court." 

Under  all  the  circumstances,  we  do  not  think  that  the  plaintiff 
should  be  compelled  to  accept  an  inspection  in  place  of  the  exam- 
ination of  the  witnesses  in  connection  with  the  books.  For  ob- 
vious reasons,  the  one  remedy  might  not  prove  as  effective  as  the 
other.  For  these  reasons  the  order  appealed  from  should  be  af- 
firmed, with  costs.    All  concur. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  1,  1895.) 
Appeal  from  special  term. 

Action  by  Walter  8.  Drake  against  the  Thompson  &  Deer  Company.  From 
an  order  denying  a  motion  to  vacate  an  order  for  the  examination  before  trial 
of  certain  of  defendant's  officers,  defendant  appeals.  Affirmed. 
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Argued  before  DALY,  G.  J.,  and  BOO  KST  AVER  and  OIEGERICH,  J  J. 

Howe  &  Hummel,  for  appellant 
It.  Karge,  for  respondent. 

GIEGERICH,  J.  The  defendant  Is  a  corporation  organized  under  the  laws 
of  this  state,  and  engaged  in  the  brokerage  business,  and  the  buying  and  sell- 
ing of  stocks  and  securities.  The  features  of  this  case  are,  in  all  substantial 
respects,  identical  with  those  in  Drake  v.  Weinman  &  Co.  (herewith  decided) 
33  N.  Y.  Supp.  177,  and  nothing  need  be  said  in  addition  to  the  opinion  there 
expressed.  It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


t,  Incorpobation  of  Villages— Validity— Negligence  of  Inspectors. 

A  failure  or  neglect  on  the  part  of  any  member  of  the  board  of  inspectors 
of  election  to  properly  comply  with  the  law  relating  to  the  incorporation  of 
villages  does  not,  of  itself,  vitiate  the  election,  though  it  may  subject  such 
Inspector  to  punishment, 

9.  Same— Notice  of  Election— Who  mat  Sign. 

Under  Laws  1870,  c  291,  tit  1.  f  7,  as  amended  by  Laws  1888,  c.  172, 
which  provides  that  a  notice  to  determine  whether  certain  territory  shall 
be  incorporated  as  a  village  "shall  be  signed  by  at  least  tweuty  of  the 
electors  resident  within  the  bounds  of  the  said  proposed  village  who  shall 
be  liable  to  be  assessed  for  the  ordinary  and  extraordinary  expenditures  of 
said  village,"  a  man  who  owns  no  property  is  not  qualified  to  sign  the  pei 
tion,  though  his  wife  owns  real  estate  within  such  territory,  on  which  she 
Is  liable  to  assessment  and  taxation. 

Proceeding  for  the  incorporation  of  a  portion  of  the  town  of 
Shandaken,  in  the  county  of  Ulster,  as  the  village  of  Pine  Hill. 
The  certificate  and  other  papers  relating  to  the  election  were  duly 
filed,  and  one  of  the  electors  appeals.   Election  set  aside. 

F.  B.  Andrus  and  John  Gk  Van  Etten,  for  appellant 
Bernard  &  Van  Wagenen,  for  respondents. 

CLEARWATER,  J.  This  is  an  appeal  to  review  proceedings 
taken  to  incorporate  a  portion  of  the  town  of  Shandaken,  in  the 
county  of  Ulster,  as  the  village  of  Pine  Hill.  It  appears  that  on 
the  11th  day  of  March,  1895,  an  election  was  held  within  the  limits 
of  the  district  which  it  is  proposed  to  incorporate,  and  that  on  the 
15th  day  of  March  a  certificate  of  such  election  was  duly  filed  in 
the  office  of  the  clerk  of  the  county  of  Ulster.  It  is  alleged  by  the 
appellant  that  Joseph  H.  Riseley,  the  acting  supervisor  of  the  town 
of  Shandaken,  at  the  time  of  the  holding  of  the  election,  did  not 
meet  with  the  board  of  inspectors  until  after  a  number  of  ballots 
had  been  deposited  in  the  ballot  box;  that  none  of  the  inspectors 
of  election,  or  either  the  poll  or  ballot  clerks,  took  the  constitu- 
tional oath  of  office  prior  to  the  organization  of  the  board  of  in- 
spectors or  the  receiving  of  ballots;  and  that  the  town  clerk  of 
the  town  was  not  in  attendance  during  the  day,  and  did  not  sign 
certificate  of  election  or  the  canvass  of  votes. 

A  careful  examination  of  the  various  acts  passed  by  the  legis- 
lature for  the  regulation  and  conduct  of  elections  has  led  me  to 
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the  conclusion  that  they  should  be  liberally  construed  in  favor  of 
the  election  itself,  and  that  a  failure  or  neglect  upon  the  part  of 
any  member  of  the  board  of  inspectors  to  properly  comply  with 
the  law  does  not,  of  itself,  vitiate  the  election,  although  it  may 
and  does  subject  the  derelict  officer  to  severe  penalties  and  pun- 
ishment. I  am  therefore  inclined  to  disregard  so  much  of  the 
objections  filed  by  the  appellant  as  are  based  upon  a  failure  of  the 
election  officers  to  properly  discharge  the  duties  imposed  upon 
them  by  law. 

The  statute  provides  that  any  part  of  any  town,  not  in  any  in- 
corporated village,  containing  a  resident  population  of  not  less 
than  300  persons,  may  be  incorporated  as  a  village  by  complying 
with  the  provisions  of  the  act,  one  of  which  is  that  a  notice  to 
determine  whether  the  proposed  territory  shall  be  incorporated, 
signed  by  at  least  20  of  the  electors  resident  within  the  bounds 
of  the  proposed  village,  who  shall  be  liable  to  be  assessed  for  the 
ordinary  and  extraordinary  expenditures  of  the  village,  shall  be 
published  in  a  newspaper,  if  there  be  one  within  the  territory,  and 
shall  be  posted  in  10  public  places  within  its  bounds,  at  least  30 
days  before  the  holding  of  the  election.  It  seems  to  be  conceded 
that  the  notice  which  was  signed  was  properly  published  and 
posted  within  the  stipulated  time.  It  is  claimed,  however,  by  the 
appellant,  that,  of  the  24  persons  who  signed  the  notice,  at  least 
10  were  not  liable  to  be  assessed,  as  required  by  the  statute.  It 
has  repeatedly  been  held  that  this  provision  of  the  statute  is  juris- 
dictional, and  that  a  failure  to  substantially  comply  with  its  re- 
quirements is  fatal  to  the  validity  of  the  proceedings  for  incor- 
poration, for  the  obvious  reason  that  it  is  necessary,  before  a  vil- 
lage be  incorporated,  that  at  least  20  persons  liable  to  be  assessed 
for  the  increased  expense  of  maintaining  a  distinct  municipality 
shall  signify  in  writing  their  willingness  to  assume  their  propor- 
tionate share  of  the  additional  burden.  All  of  the  signatories 
were  confessedly  electors  resident  within  the  bounds  of  the  pro- 
posed village.  Some  of  them  did  not  own  any  property,  but  were 
married  to  women  who  were  freeholders  in  their  own  right,  seised 
of  real  estate  within  the  territory  proposed  to  be  incorporated, 
and  liable  to  assessment  and  taxation  thereon.  It  is  urged  that 
the  statute  should  be  so  construed  as  to  include  these  signers,  but 
to  this  construction  I  am  unable  to  agree.  The  statute  is  clear 
and  unambiguous  in  its  language,  admitting  of  no  other  interpre- 
tation than  the  simple  import  of  the  words:  "Shall  be  signed  by 
at  least  twenty  of  the  electors  resident  within  the  bounds  of  the 
said  proposed  village,  who  shall  be  liable  to  be  assessed  for  the 
ordinary  and  extraordinary  expenditures  of  said  village."  1  Th" 
constitution  defines  an  elector  to  be  a  male  citizen  of  the  age  of 
21  years,  who  shall  have  been  a  citizen  of  the  United  States  10 
days,  and  an  inhabitant  of  this  state  1  year,  next  preceding  any 
election,  and  for  the  last  four  months  a  resident  of  the  county 
In  which  he  may  offer  his  vote.   Const,  art.  2,  §  1.   The  wives  of 

i  Laws  1870,  c.  201,  tit.  1,  §  7,  as  amended  by  Laws  1888,  c.  172. 
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these  signatories  were  not  electors.  The  husbands  who  signed 
the  notice  were  electors,  but  they  were  not  liable  to  be  assessed 
for  the  ordinary  and  extraordinary  expenditures  of  the  village. 

It  is  also  claimed  that  some  of  the  signatories  were  the  owners 
of  an  interest  in  real  property,  the  title  to  which  was  in  others, 
and  that  they,  therefore,  were  competent,  and  that  still  others, 
having  no  interest  in  real  estate,  were  the  owners  of  personal  prop- 
erty liable  to  assessment.  But  some  of  the  signatories  admitted 
that  they  were  insolvent  to  such  an  extent  that  unsatisfied  judg- 
ments existed  against  them,  upon  which  executions  had  been  is- 
sued to  the  sheriff  of  the  county,  and  by  him  returned  unsatisfied, 
because  of  his  inability  to  find  sufficient  real  or  personal  property 
out  of  which  to  satisfy  them,  and  that  these  judgments  had  never 
been  paid.  It  can  hardly  be  claimed  that  signatories  thus  situ- 
ated, owning  no  freehold  interest  in  real  estate,  and  whose  inter- 
est in  personal  property  is  of  so  vague  and  indefinite  a  character 
that  it  cannot  be  seized  in  satisfaction  of  an  execution,  can  cor- 
rectly be  said  to  possess  property  liable  to  assessment  for  the 
ordinary  and  extraordinary  expenses  of  the  new  municipality. 

A  careful  review  of  the  entire  testimony,  with  every  disposition 
to  be  indulgent  to  the  proposed  incorporators,  so  far  as  that  is 
possible  without  the  violation  of  any  well-settled  legal  principle, 
leads  me  to  the  conclusion  that  at  least  six  of  the  signatories  were 
not  competent,  within  the  meaning  of  the  law.  It  is  not  without 
regret  that  I  have  reached  this  conclusion,  as  this  is  the  second 
attempt  made  by  the  residents  of  Pine  Hill  to  effect  an  incorpora- 
tion. The  difficulty  in  both  instances  seems  to  have  originated 
from  a  lack  of  sufficient  care  in  taking  the  initiatory  and  jurisdic- 
tional steps.  It  is  not  a  proper  exercise  of  judicial  power  to  so 
construe  a  statute  as  to  permit  its  evasion,  and  I  am  constrained 
to  hold  that  the  proceedings  are  fatally  defective,  the  election  to 
have  been  illegal,  and  to  grant  an  order  directing  another  election 
to  be  held  to  determine  the  question. 

(86  Hun,  122.)  S==^  ~' 

OPPENHEIM  et  al.  v.  WATERBURY  et  al. 

(Supreme  Court,  General  Term,  First  Department.  April  11,  1895.) 

L  Guaranty — Consideration. 

An  agreement  by  plaintiffs,  stockbrokers,  to  purchase  and  carry  certain 
shares  of  stock  for  one  G.,  on  condition  that  they  should  receive  the  guar- 
anty of  defendants,  pursuant  to  which  the  shares  are  so  purchased,  is  a 
sufficient  consideration  to  support  the  guaranty  executed  by  defendants 
after  the  purchase  was  made. 

2.  Statute  op  Frauds— Sufficiency  of  Memorandum— Evidence. 

The  fact  that  the  written  memorandum  of  a  promise  to  answer  for  the 
debt  of  another  is  ambiguous  does  not  render  it  void,  under  the  statute 
of  frauds;  but  the  ambiguity  may  be  explained  by  parol  evidence. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Edward  L.  Oppenheim  and  others  against  James  M. 
Waterbury,  G.  Weaver  Loper,  and  Matthew  Griffin  to  recover  the 
purchase  price  of  certain  stocks,  and  plaintiffs'  commissions  on 
the  purchase  price  thereof.   There  was  a  judgment  in  favor  of 
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plaintiffs,  and  defendants  Waterbury  and  Loper  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

William  B.  Hornblower,  for  appellants. 
Otto  Horwitz,  for  respondents. 

O'BRIEN,  J.  This  action  was  brought  by  plaintiffs,  who,  under 
the  firm  name  of  E.  L.  Oppenheim  &  Co.,  were  engaged  in  business 
as  stock  brokers  in  the  city  of  New  York,  against  the  defendants 
Waterbury  and  Loper,  as  alleged  guarantors,  and  one  Matthew 
Griffin,  as  principal  debtor.  The  latter,  though  named  as  a  party, 
was  never  served  with  the  summons  and  complaint,  and  has  not 
appeared.  On  the  trial  it  appeared  that  on  April  3,  1893,  Griffin 
asked  the  plaintiff  E.  L.  Oppenheim  whether  he  was  willing  to  buy 
rfnd  carry  for  him  500  shares  of  Cordage  stock  under  the  guaranty 
of  the  defendants  Waterbury  and  Loper.  Though  at  first  express- 
ing an  unwillingness,  upon  the  statement  of  Griffin  that  the  pro- 
posed guarantors  were  perfectly  responsible,  Oppenheim  finally 
consented.  Griffin  thereupon  handed  him  a  slip  of  paper,  showing 
the  report  of  a  broker  of  the  purchase  of  200  shares  of  Cordage 
stock,  which  Griffin  had  given  an  order  to  another  broker  to  buy, 
and  said  to  Oppenheim,  "When  will  you  compare  those  200  shares?" 
Oppenheim  testified  that  "comparing  stock"  meant  stepping  into  the 
shoes  of  the  first  broker  that  had  made  the  purchase.  "In  other 
words,  if  the  party  wishing  to  buy  stock  gives  a  broker  the  direc- 
tion to  buy  for  E.  L.  Oppenheim  &  Co.,  that  broker  still  stands 
the  risk  of  it  until  I  confirm  it  by  comparing  the  stock.  Then  it 
becomes  my  purchase."  Oppenheim  took  this  paper,  and  Griffin 
said  he  was  going  to  buy  the  other  300  shares  in  the  same  way. 
Oppenheim  then  said:  "You  bring  me  a  memorandum  of  300 
shares,  and  I  will  make  out  a  notice,  and  you  take  it  to  Water- 
bury and  Loper,  and  have  it  indorsed,  and  then  it  will  be  all  right" 
The  plaintiffs  communicated  with  a  broker  named  Prentice,  who 
had  purchased  for  Griffin  on  the  3d  of  April,  about  comparing  the 
stock,  and  then  prepared  the  written  guaranty  sued  upon,  which 
is  as  follows: 


"Office  of  B.  L.  Oppenheim  &  Co.,  35  New  St  &  4  Exchange  Court. 

"New  York,  Apl.  3rd,  1893. 
"Mr.  Matthew  Griffin:  We  have  bought  for  your  account  anu  risk: 


NO.  8HABKB. 

Description. 

Pbicc. 

Time. 

Firm  Name. 

300 

N.  C.  O.  Com. 

68V4 

Reg. 

A.  L.  Norrle. 

200 

08% 

Halght  &  Jewett. 

100 

68* 

M 

Bee  be  *  Van  S. 

"New  York,  April  3d. 
"For  value  received,  we  hereby  guaranty  this  account. 

"J.  M.  Waterbury. 
"G.  Weaver  Loper. 

"Stocks  or  bonds  sold  •short'  will  be  borrowed  for  your  account  and  risk. 


"E.  L.  Oppenheim  &  Co., 

"Per  A.  H." 
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It  thus  appears  that  on  April  3d  Prentice  purchased  500  shares  of 
Cordage  stock  by  the  order  of  Griffin.  In  the  course  of  the  day  the, 
purchases  were  compared  by  the  clerk  of  the  plaintiffs  whose  busi- 
ness it  was  to  do  so,  and  the  next  day,  April  4th,  the  stock  was  de- 
livered  and  paid  for.  The  guaranty  was  not  actually  delivered 
until  April  5th,  when  Griffin  brought  it  to  the  plaintiffs,  signed  by 
the  defendants  Waterbury  and  Loper.  In  explanation  of  the 
delay,  Oppenheim  testified  that  Griffin  had  informed  him  that  he 
obtained  the  guaranty  on  the  3d,  and  had  gone  to  plaintiffs'  office 
after  3  o'clock,  but,  finding  that  Oppenheim  had  gone  home,  he  did 
not  care  to  give  the  guaranty  to  anybody  but  him,  so  took  it  away 
again;  and  that  on  the  4th,  when  this  conversation  was  had,  he 
then  claimed  that  he  had  not  the  guaranty  with  him,  having 
changed  his  coat,  and  left  it  in  another,  but  that  he  would  bring 
it  down  the  next  morning,  which  he  accordingly  did,  and  delivered 
it  to  Oppenheim.  That  a  loss  occurred,  and  that  plaintiffs  called 
on  Griffin  to  take  up  the  stock,  and  subsequently  on  the  defendants 
Waterbury  and  Loper  for  additional  margin,  and  that  upon  their 
refusal  to  do  anything  in  regard  to  the  stock  it  was  sold,  and  a 
loss  resulted,  are  not  disputed.  The  propriety  and  regularity  of 
the  sale  of  the  stock  being  conceded,  and  the  jury  having  disposed 
of  the  question  as  to  whether  the  plaintiffs  were  interested  with 
Griffin  in  the  purchase,  these  matters  are  no  longer  the  subject  of 
contention;  the  questions  arising  upon  this  appeal  being  ones  of 
law,  as  to  the  validity  of  the  guaranty  itself,  and  the  admissibility 
of  certain  testimony.  It  is  contended  that  there  was  no  considera- 
tion for  the  alleged  contract  of  guaranty.  This  is  sought  to  be 
supported  by  the  argument  that,  at  the  time  the  paper  was  signed 
bj  Waterbury  and  Loper,  the  plaintiffs  had  already  purchased  the 
stock,  and,  as  they  made  no  agreement  with  Griffin  to  carry  it  for 
any  definite  period  of  time,  there  was  no  consideration  for  the 
guaranty  as  between  plaintiffs  and  the  guarantors;  that  there 
could  be  but  two  possible  considerations,  either  an  actual  purchase 
of  the  stock  on  the  faith  of  the  guaranty,  or  a  binding  agreement 
to  carry  the  stock  for  a  definite  time  on  the  faith  of  the  guaranty; 
and  that  neither  of  these  was  in  fact  shown  to  exist.  This  argu- 
ment is  claimed  to  be  upheld  by  several  cases  cited,  which  go  to 
the  ex  tent  of  holding  that,  if  the  debt  or  obligation  be  first  incurred 
or  completed,  there  must  be  a  new  consideration  for  the  promise 
to  guaranty  that  debt;  and  appellant  refers  to  the  rule  as  laid 
down  in  Brandt,  Sur.  §  17,  that: 

"Where  the  consideration  between  the  principal  and  creditor  has  past  and 
become  executed  before  the  contract  of  the  surety  or  guarantor  is  made,  and 
such  contract  was  no  part  of  the  Inducement  to  the  creation  of  the  original 
debt,  such  consideration  is  not  sufficient  to  sustain  such  contract" 

This  section  is  but  a  corrollary  of  what  is  expressed  in  section  15 
of  the  same  work,  which  reads: 

"Where  a  promise  that  a  surety  or  guarantor  will  become  liable  is  part  of 
the  inducement  on  which  the  creditor  acts  in  creating  the  original  debt,  this 
is  sufficient  consideration  to  support  the  contract  of  th»  surety  or  guarantor 
who  subsequently  signs." 
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To  sustain  this  last  proposition  of  law,  we  are  referred  to  many 
cases,  but  we  think  that  of  McNaught  v.  McClaugbry,  42  N.  Y. 
22,  which  is  cited  with  approval  in  Hank  v.  Coit,  104  N.  Y.  537, 
11  N.  E.  54,  sufficiently  evidences  the  law  of  this  state.  There 
a  principal  executed  and  delivered  a  note  to  a  creditor,  which 
specified  no  time  of  payment,  and  at  the  same  time  agreed  that  he 
would  procure  B.  to  sign  as  surety  if  at  any  time  the  creditor 
should  deem  himself  insecure.  Afterwards  the  creditor  returned 
the  note  to  the  principal,  with  the  request  that  he  would  get  B.  to 
sign  it,  which  he  did,  and  B.  was  held  liable.  As  said  in  the  course 
of  the  opinion  in  that  case: 

•The  authorities  are  clear  upon  the  two  propositions  Involved  In  the  question: 
(1)  If  Abrain  had  given  his  note  to  the  plaintiff,  and  the  same  had  been  ac- 
cepted in  performance  of  the  contract,  without  further  condition,  and  the 
note  was  yet  unmatured,  the  obtaining  an  additional  indorser  would  hare 
been  a  gratuitous  act  on  the  part,  of  -Abram,  and  the  indorser  would  not  be 
bound.  He  would  not  be  bound,  not  because  there  was  no  direct  considera- 
tion moving  to  himself,  but  because  there  was  no  sufficient  consideration 
moving  to  his  principal.  On  the  other  hand,  if  Abram  had  originally  agreed 
with  the  lender  that  he  would  obtain  the  new  indorser,  and  had  obtained  the 
money  upon  the  faith  of  that  promise,  then  his  finding  the  additional  In- 
dorser was  based  upon  a  valid  consideration,  and  the  Indorser  was  held  by  his 
signature." 

The  testimony  here  clearly  shows  that  the  stock  was  purchased 
upon  the  condition  that  the  plaintiffs  were  to  receive  the  guaranty 
of  the  defendants.  In  fact  the  defendants'  guaranty  and  the  pur- 
chase of  the  stock  were  parts  of  one  and  the  same  transaction,  and 
we  think,  upon  such  facts,  the  purchase  of  the  stock  was  considera- 
tion for  the  defendants'  guaranty.  It  clearly  appears  that  plain- 
tiffs entered  into  the  transaction  entirely  on  the  faith  of  the 
proposed  guaranty.  Undoubtedly  the  plaintiffs  ran  the  risk  of 
the  failure  of  Griffin  to  perform  by  obtaining  such  guaranty;  but 
when  secured  it  related  to  the  original  agreement  between  the 
parties,  became  a  part  and  parcel  of  the  transaction,  and  thus 
made  the  consideration  that  moved  to  Griffin  move  as  well  to  them. 
In  thus  considering  the  question,  we  have  taken  the  view  most 
favorable  to  the  appellants,  that  the  guaranty,  though  originally 
promised  by  Griffin,  was  a  transaction  completed  before  it  was 
delivered.  If  it  had  not  been,  forthcoming,  it  would  have  been  en- 
tirely within  the  right  of  the  plaintiffs  at  once  to  sell  the  stock, 
because  their  purchase  was  conditional  upon  Griffin's  promise  to 
secure  the  guaranty.  Until  this  was  delivered  to  plaintiffs,  the 
transaction  was  incomplete,  so  far  as  making  Griffin  the  purchaser, 
and  the  effect  of  giving  the  guaranty  was  to  alter  the  position  of 
the  plaintiffs  from  that  of  unconditional  to  conditional  holders; 
and  such  an  alteration  in  their  position,  made  upon  the  faith  of  the 
guaranty,  was  a  sufficient  consideration  to  support  the  defendants' 
promise.  We  think,  too,  that  the  respondents  correctly  argue  that 
the  evidence  warrants  the  inference  that  plaintiffs  offered  to  pur- 
chase the  stock  upon  Griffin's  promise  to  obtain  the  guaranty.  In 
that  event,  when  Oppenheim  had  purchased,  Griffin  became  bound 
to  procure  the  guaranty.  The  plaintiffs  had  a  contract  right 
against  the  principal  debtor.    Upon  the  guaranty  being  given,. 
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that  right  was  extinguished,  and  the  guaranty  was  given  for  the 
express  purpose  of  extinguishing  that  right 

Another  contention  of  the  appellants  is  that  the  contract  of 
guaranty  is  void  under  the  statute  of  frauds;  that,  it  being  "a 
special  promise  to  answer*  for  the  debt,  default,  or  miscarriage  of 
another"  there  is  no  sufficient  "note  or  memorandum  thereof"  in 
writing  to  comply  with  the  statute.  2  Rev.  St.  p.  185,  §  3,  as 
amended  by  Laws  1863,  c.  464.  We  think  the  writing  in  itself 
sufficient;  but  as  said  in  Bank  v.  Kaufman,  93  N.  Y.  281: 

"When,  therefore,  the  language  of  a  guaranty  Is  ambiguous,  and  does  not 
furnish  conclusive  evidence  of  its  meaning,  we  are  entitled  to  look  at  all  the 
circumstances  of  the  case,  and  arrive  at  the  intention  of  the  parties  from 
these  sources  of  Information." 

Whatever  ambiguity  may  exist,  therefore,  was  cleared  up  by  the 
evidence  introduced,  which,  under  the  authorities,  we  think  was  for 
that  purpose  competent.  As  shown  by  the  writing  itself  and  by 
the  testimony,  what  was  guarantied  was  the  account,  and  whatever 
might  result  therefrom;  and  therefore  it  is  not  sound  nor  logical 
to  argue  that,  because  no  definite  time  was  fixed  during  which  the 
stock  was  to  be  carried,  no  consideration  was  expressed,  the  carry- 
ing of  the  account  being  a  mere  incident,  and  whether  it  was  for 
a  definite  or  an  indefinite  time  was  entirely  immaterial.  The 
loss  that  resulted  flowed  from  the  failure  of  the  principal  debtor 
to  pay  for  the  stock,  and  the  defendants  could  only  be  relieved  of 
their  liability  as  guarantors  when  the  principal  debtor  paid  the 
purchase  price  or  satisfied  the  account. 

The  other  points  raised,  as  to  the  insufficiency  of  the  writing  to 
satisfy  the  statute  of  frauds,  we  think  are  met  by  the  argument 
presented  by  the  respondents. 

Other  exceptions  relied  upon  relate  to  alleged  errors  of  the  court 
in  admitting  in  evidence,  over  the  defendants'  objection,  the  dec- 
larations of  Griffin  as  against  his  codefendants.  In  the  author 
already  referred  to  (Brandt,  Sur.  §  627),  it  is  said:  "The  rule  of 
law  is  well  settled  that,  where  declarations  of  a  principal  are  part 
of  the  res  gestae,  they  are  evidence  against  the  surety."  If  we 
accept  this  as  a  correct  statement  of  the  law,  it  was  proper  to 
allow  plaintiffs  to  show  just  what  was  done  by  Griffin  in  carrying 
out  his  promise  to  deliver  the  guaranty;  and,  as  all  the  declara- 
tions made  by  him  were  in  the  course  of  and  before  the  delivery 
of  such  guaranty,  we  do  not  think  it  was  error  to  admit  them.  But 
taking  the  contract  between  the  parties,  and  what  thereafter  fol- 
lowed, in  connection  with  the  purchase  of  the  stock  by  plaintiffs, 
and  the  subsequent  delivery  of  the  promised  guaranty  by  Griffin 
on  the  5th  of  April,  we  think  there  was  sufficient  to  justify  the 
disposition  made  by  the  trial  court,  even  though  we  exclude  all  the 
evidence  objected  to,  introduced  on  the  part  of  plaintiffs,  explana- 
tory of  their  failure  to  receive  the  contract  of  guaranty  before  the 
5th,  and  consisting  of  statements  and  declarations  made  by  Griffin 
to  Oppenheim.  Upon  the  merits,  the  plaintiffs  were  entitled  to 
recover,  and,  there  being  no  valid  legal  objections  presented,  we 
think  the  judgment  should  be  affirmed,  with  costs.    All  concur. 
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ISAACS  v.  OOHEN  et  al 


(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

1.  Double  Costs— Action  against  Officer— Substitution  of  Indemnitors. 

Code  Civ.  Proc.  $  1420,  providing  that,  in  an  action  against  a  sheriff  for 
a  wrongful  levy  of  execution,  the  sheriff's  indemnitors,  when  substituted 
as  defendants,  are  entitled  to  "single  costs,"  only,  does  not  mean  a  single 
bill  of  costs,  but  Is  used  in  contradistinction  to  "double  costs,"  which, 
section  3258  provides,  may  be  recovered  by  defendant  where  he  Is  a  pub- 
lic officer. 

2.  Same— Separate  Bills 

In  an  action  against  a  sheriff  for  wrongfully  seizing  plaintiffs  property 
under  executions  in  favor  of  several  different  persons,  where  the  In- 
demnitors in  each  case  are  substituted  as  defendants,  and  no  application 
is  made  to  divide  the  action  and  limit  each  case  to  the  part  of  the  property 
for  which  each  class  of  Indemnitors  Is  responsible,  defendants  will  not  be 
allowed  separate  bills  of  costs. 

Appeal  from  special  term,  New  York  county. 

Action  by  Myer  8.  Isaacs,  as  assignee  for  the  benefit  of  creditors 
of  Morris  Bosendorff  and  Louis  J.  Bosendorff,  composing  the  firm  of 
M.  Bosendorff  &  Son,  against  Solomon  Cohen  and  others,  for  the 
taking  of  personal  property.  From  an  order  denying  a  motion 
to  increase  the  amount  of  security  for  costs  heretofore  required 
from  plaintiff  from  $ 250  to  $1,500,  defendants  Cohen  and  Richards 
appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

A.  H.  Parkhurst,  for  appellants. 
Julius  J.  Frank,  for  respondent 

CBBIEN,  J.  This  action  was  commenced  against  the  sheriff  to 
recover  $25,000  for  the  alleged  wrongful  taking  and  seizure  of  per- 
sonal property  levied  upon  under  executions  issued  to  him  on  judg- 
ments in  four  different  actions  against  plaintiff 's  assignors.  A  motion 
was  made  by  the  sheriff  to  substitute  all  the  indemnitors  in  the 
various  actions  as  defendants  in  this  action  in  his  place,  and  an 
order  was  entered  granting  such  motion.  The  plaintiff  had  been 
required  to  file  security  running  to  all  the  defendants  for  $250; 
and,  upon  the  claim  that  this  was  insufficient,  the  present  motion 
was  made  to  have  the  amount  increased.  The  motion  for  such  in- 
crease presented  the  question  whether  separate  defendants  are  en- 
titled, in  an  action  of  this  kind,  to  separate  undertakings  to  secure 
costs  which  they  expect  to  have  awarded  to  themselves  separately 
and  independently  of  each  other,  or  to  have  security  in  such  an 
amount  as  will  cover  separate  bills  of  costs  to  each  defendant  in 
case  they  succeed  in  the  action. 

We  might  rest  our  decision  upon  the  opinion  of  the  judge  below, 
were  it  not  that  he  seems  inadvertently  to  have  fallen  into  an 
error  in  construing  section  1426  of  the  Code  of  Civil  Procedure. 
Among  other  things,  that  section  provides:  "But  if  the  substi- 
tuted or  remaining  defendants  recover  judgment,  they  are  en- 
titled to  single  costs  only."    The  judge  held  that  this  meant  a 
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single  bill  of  costs.  Whether  the  language  quoted  from  the  sec- 
tion, means  single,  as  distinguished  from  double,  costs,  or,  as  held 
by  the  judge  below,  a  single  bill  of  costs,  we  think  is  to  be  de- 
termined by  reference  to  other  provisions  of  the  Code.  By  sec- 
tion 3258  it  is  provided  that,  where  the  defendant  is  a  public 
officer,  he  is  entitled  to  recover  what  is  called  "double  costs";  and 
the  sheriff,  who  was  the  original  defendant  herein,  had  he  success- 
fully defended  the  case,  would  have  been  entitled  to  the  benefits  of 
this  section.  The  indemnitors,  who  are  the  substituted  defend- 
ants, standing,  as  they  do,  in  the  shoes  of  the  sheriff,  would  seem- 
ingly be  subrogated  to  his  rights;  and  the  question  might  arise  as 
to  whether,  like  the  sheriff,  if  successful,  they  were  not  entitled 
to  double  costs,  except  for  the  limitation  which  the  language 
quoted  places  upon  such  right,  and  which  provides  that  they  are 
entitled  to  but  single  costs.  We  think,  therefore,  that,  if  the  legis- 
lature had  meant  but  one  bill  of  costs,  they  would  have  said  so, 
and  not  have  used  the  term  "single  costs,"  which  is  only  clear 
when  we  recall  that  there  are  other  provisions  under  which  the 
parties  who  stood  in  the  shoes  of  a  public  officer  might  be  entitled 
like  him  to  double  costs.  Apart,  however,  from  this,  we  think  the 
order  was  right.  The  trespass,  as  against  the  plaintiff,  was  orig- 
inally committed  by  the  sheriff;  and,  so  far  as  the  plaintiff  is  con- 
cerned, it  was  entirely  immaterial  whether  it  was  as  the  result  of 
a  single  judgment  or  of  four,  the  fact  being  that  it  was  made  by 
the  sheriff  upon  plaintiff's  property,  and  to  recover  for  the  injury 
suffered  by  such  seizure  he  brought  his  action.  The  sheriff,  had 
he  remained  a  party,  could  not  have  claimed  more  than  one  bill  of 
double  costs;  and  it  would  be  a  seeming  hardship  to  hold  that, 
because  he  justifies  an  alleged  trespass  upon  the  ground  that  he 
was  set  in  motion  by  several  independent  parties,  the  plaintiff,  in 
seeking  his  redress,  which  he  had  a  right  to  do,  against  the  sheriff, 
and  subsequently,  when  compelled  to  proceed,  not  against  the 
sheriff,  but  those  whom  the  latter  has  substituted  in  his  place  and 
stead,  should  be  liable  as  against  each  of  these  several  parties  for 
separate  bills  of  costs,  and  compelled  to  give  separate  undertak- 
ings, or  one  large  enough  to  cover  the  costs  of  each  indemnitor. 
These  defendants  have  now  been  substituted  in  the  place  of  the 
sheriff,  as  against  whom,  as  already  said,  the  plaintiff  would  be 
liable  for  but  one  bill  of  double  costs.  If  they  had  desired  sep- 
arately to  justify  and  litigate  and  obtain  the  right  to  a  separ- 
ate bill  of  costs,  they  should  have  presented  this  question,  as  cor- 
rectly held  by  the  court  below,  when  the  application  to  substitute 
was  made;  "for,"  as  said,  "the  court,  under  section  1424,  was  then 
authorized  to  divide  the  action,  and  to  limit  each  action  to  the  part 
of  the  property  for  which  each  class  of  indemnitors  was  responsi- 
ble. As  this  was  not  requested  or  done,  the  substitution  was 
general,  under  sections  1421  and  1422;  and  the  whole  body  of  in- 
demnitors were  treated  as  responsible  for  the  entire  trespass  com- 
plained of  in  the  original  action  against  the  sheriff.  Having 
chosen  to  assume  that  attitude,  they  cannot  now  be  segregated." 
And,  as  they  stand  in  no  other  or  different  position  than  the  sheriff 
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'would  have  stood  in  bad  he  still  remained  a  defendant  in  the  ac- 
tion, there  is  no  reason  why  the  plaintiff,  who  is  seeking  to  recover 
damages  for  the  trespass  upon  his  property,  should  be  compelled 
to  assnme  responsibility  for  separate  bills  of  costs  in  favor  of  such 
of  the  parties  as  might  establish  their  freedom  from  liability,  after 
having  chosen  a  position  in  which  they  all  stand  of  justifying  the 
trespass. 

We  think  the  order  was  right,  and  should  be  affirmed,  with  $  10 
costs  and  disbursements. 

VAN  BRUNT,  P.  J.,  and  PARKER,  J.,  concur  in  result 
(86  Hun,  240.)  "~s*aa 

PEOPLE  ex  reL  CENTRAL  STAMPING  CO.  v.  BARKER  et  al.,  Commis- 

sionere  of  Taxes. 

(Supreme  Court,  General  Term,  First  Department  April  11, 1S95.) 

Taxation— Increasing  Assessment. 

After  an  assessment  has  been  corrected,  it  cannot  be  Increased  without 
20  days'  notice  to  the  property  owner. 

Appeal  from  special  term,  New  York  county. 

Certiorari  by  the  Central  Stamping  Company  against  Edward  P. 
Barker  and  others  to  review  an  assessment  on  relator's  personal 
property  for  the  year  1894.  From  an  order  reducing  the  assess- 
ment, defendants  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

David  J.  Dean,  for  appellants. 
Charles  H.  Beckett,  for  respondent 

PER  CURIAM.  It  is  conceded  that,  after  the  assessment  books 
were  opened  for  correction  and  review,  the  relator  applied  for  a 
reduction  of  the  assessment  made  against  it,  which  was  granted  by 
the  tax  commissioners,  and  the  assessment  reduced  from  $500,000 
to  |221,153.  Subsequently,  and  without  notice,  and  upon  evidence 
satisfactory  to  them,  the  assessment  was  increased  to  $357,468.13. 
This,  we  think,  was  error,  because,  having  corrected  the  assessment, 
they  were  without  authority  to  thereafter  increase  is,  except  upon 
20  days'  notice  to  the  relator.    Laws  1882,  c.  410,  §  819. 

The  order  should  be  affirmed,  with  $10  costs  and  printing  dis- 
bursements. 


<8G  Hun,  203.) 

SWAN  v.  LONG  ISLAND  R.  CO. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Appeal— Reversal— Excessive  Verdict. 

Where  a  verdict  is  set  aside  as  excessive,  and  on  the  second  trial  a 
larger  verdict  is  rendered  than  before,  though  the  evidence  is  no  stronger, 
it  will  be  again  set  aside  on  appeal. 

Appeal  from  circuit  court,  New  York  county. 
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Action  by  Edward  H.  Swan,  Jr.,  against  the  Long  Island  Railroad 
Company,  lor  personal  injuries.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

W.  C.  Beecher,  for  appellant. 
Wilhelmus  Mynderse,  for  respondent 

PER  CURIAM.  Upon  this  last  trial,  plaintiff  recovered  a  verdict 
for  $20,538.07.  On  the  former  trial  the  jury  awarded  the  plaintiff 
|12,500,  and  this  court  decided  that  that  was  excessive.  Swan  v. 
Railroad  Co.  (Sup.)  29  N.  Y.  Supp.  337.  It  is  not  claimed  by  the 
respondent  that  the  present  case,  in  any  of  its  essential  features, 
is  stronger  in  favor  of  the  plaintiff,  upon  the  question  of  damages, 
than  that  presented  by  the  former  record  on  appeal;  and  while 
an  examination  of  the  record  confirms  the  claim,  by  reason  of  the 
time  that  has  elapsed,  that  the  injuries  were  serious,  we  regard 
the  case  as  not  quite  so  strong  for  plaintiff  as  upon  the  first  trial. 
Upon  the  second  trial  no  evidence  was  given  of  doctors'  bills,  nor 
was  there  anything  to  show  how  plaintiffs  injuries  had  affected 
his  ability  to  get  about  and  enjoy  himself,  upon  both  of  which 
points  evidence  was  presented  at  the  former  trial.  In  this  state 
of  the  record,  consistency  requires  that  the  judgment,  which,  upon 
similar  evidence,  is  almost  double  the  one  that  was  set  aside  as 
excessive,  should  not  be  affirmed.  Unless,  therefore,  the  plaintiff 
will  stipulate  to  reduce  the  verdict  to  f 10,000,  it  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


(86  Hun,  219.) 

PEOPLE  v.  MUTUAL  BEN.  LIFE  ASS'N  OP  AMERICA. 

(Supreme  Court,  General  Term,  First  Department.  April  11,  1805.) 

Attachment — Levy  in  Another  State — Evidence. 

Where  the  papers  relied  on  to  show  that  an  attachment  In  another 
state,  of  the  property  of  a  domestic  corporation,  was  levied  before  entry 
of  judgment  dissolving  the  corporation,  consist  of  affidavits  stating  that  a 
levy  was  made,  but  not  showing  the  facts  In  regard  to  the  levy,  and  two 
contradictory  returns  by  the  sheriff,  one  being  equivocal  in  its  language, 
and  evidently  false  in  respect  to  its  date,  and  a  certificate  of  the  sheriff 
that  a  levy  was  made,  which  is  also,  on  its  face,  false  as  to  the  date, 
the  court  properly  refused  to  find  that  the  levy  was  made  before  the  Judg- 
ment of  dissolution. 

Appeal  from  special  term,  New  York  county. 

Proceeding  to  dissolve  the  Mutual  Benefit  Life  Association  of 
America.  Prom  an  order  granting  the  motion  of  the  receiver 
compelling  one  Thomas  C.  Smith  to  discontinue  and  withdraw  his 
action  against  defendant  corporation,  pending  in  the  state  of  Con- 
necticut, and  all  attachments  and  proceedings  ending  therein,  said 
Smith  appeals.  Affirmed. 


Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 
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Chas.  H.  Truax,  for  appellant 
Henry  W.  Sackett,  for  receiver. 

VAN  BRUNT,  P.  J.  The  defendant  in  this  action  is  a  domestic 
corporation,  and  proceedings  having  been  taken  for  its  disso- 
lution, on  the  20th  of  October,  1894,  a  judgment  dissolving  such 
corporation  was  entered  in  said  action,  which  judgment  con- 
tained an  injunction  clause  restraining  all  persons  whatsoever 
from  commencing  any  action  or  proceeding  against  the  defendant, 
or  from  taking  any  further  proceedings  in  any  action  or  proceeding 
already  commenced.  It  is  claimed  that,  prior  to  the  entry  of  this 
judgment,  the  appellant,  Thomas  C.  Smith,  obtained  and  caused  to 
be  levied  an  attachment  upon  the  property  of  the  defendant  in  the 
state  of  Connecticut;  and  the  only  question  necessary  to  be  de- 
termined upon  this  appeal  is  whether  such  attachment  was  levied 
prior  to  the  entry  of  the  judgment  aforesaid  or  subsequent  thereto. 

It  is  clear  that,  in  order  to  maintain  his  lien  upon  the  assets  of 
the  corporation,  no  matter  where  they  may  be  situated,  the  appel- 
lant, Smith,  must  show  that  such  lien  existed  prior  to  the  entry 
of  the  judgment  This  fact,  it  is  claimed  upon  the  part  of  the  ap- 
pellant, Smith,  has  been  shown  by  the  papers  which  were  used 
upon  tie  motion  in  the  court  below.  Upon  an  examination  of 
these  papers,  we  find  no  proof  whatever  as  to  what,  under  the 
laws  of  Connecticut,  constitutes  a  valid  levy.  It  is  true  that  in 
one  of  the  affidavits  filed  upon  the  part  of  the  appellant  a  con- 
clusion is  stated,  but  no  facts  as  to  what  the  law  of  the  state  of 
Connecticut  was  in  that  respect*  We  further  find  that  the  sheriff 
makes  two  contradictory  returns,  the  later  one  being  equivocal  in 
its  language,  and  evidently  false  in  respect  to  its  <Jate.  In  the 
return  first  appearing  in  the  papers  the  sheriff  certifies  under  date 
October  22,  1894,  that  he  then  and  there  levied  the  attachment 
Upon  the  part  of  the  appellant,  a  certificate  of  the  same  sheriff  is 
offered  in  evidence,  bearing  date  the  17th  day  of  October,  1894, 
in  which  the  sheriff  certified  that  he  levied  the  attachment  on  the 
17th  day  of  October,  and  left  with  the  garnishee  a  true  and  at- 
tested copy  of  the  writ,  summons,  and  order  of  notice,  which  was 
manifestly  false,  as  the  order  of  notice  was  not  made  until  the  19th 
of  October,  1894.  No  reliance  could  be  placed  upon  certificates  of 
this  character,  as  they  are  manifestly  untrue.  The  court  was  cor- 
rect in  disregarding  the  same,  as  being  utterly  unreliable,  and  af- 
fording no  basis  for  a  judgment.  There  would  seem,  therefore, 
to  be  no  reason  for  interfering  with  the  order  of  the  court  below 
so  far  as  it  was  appealed  from,  and  it  should  be  affirmed,  with, 
costs.    All  concur. 
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(Supreme  Court,  General  Term,  Fifth  Department  April  12.  1895.) 

Wills— Construction— Ccbtody  of  Estate. 

Testator  gave  his  widow  all  the  rents  and  profits  of  the  estate  for  life, 
and  provided  that  if  they  should  not  be  sufficient  the  principal  might  be 
used  for  her  support,  but  no  trustee  was  appointed  during  her  lifetime. 
Held,  that  she  was  entitled  to  the  possession  of  the  corpus  of  the  estate. 
In  re  McDougaU  (N.  Y.)  85  N.  E.  061,  distinguished. 

Appeal  from  surrogate's  court,  Steuben  county. 

Judicial  settlement  of  the  accounts  of  Benjamin  F.  Grant  as 
executor  of  the  will  of  James  Benedict,  deceased.  From  the  de- 
cree settling  the  accounts  the  residuary  legatees  appeal.  Modified. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

J.  O.  Sebring,  for  appellants. 
J.  F.  Parkhurst,  for  respondent 

BRADLEY.  J.  This  appeal  was  heard  and  decision  made  in 
October,  1891,  upon  opinion  of  Lewis,  J.  16  N.  Y.  Supp.  716.  It 
was  then  held  that  the  widow  of  the  decedent  was  entitled  to  the 
possession  of  the  estate,  as  no  trustee  of  it  was  appointed  by  the 
will.  In  that  respect  the  determination  of  the  surrogate's  court 
as  to  the  construction  of  the  will  was  sustained.  The  proceedings 
were  remitted  to  the  surrogate  to  take  proof  of  certain  items  of 
|50  and  flOO,  allowed  to  the  executor,  because  it  did  not  appear 
by  the  record  that  they  should  have  been  allowed.  The  matter 
thereupon  came  again  before  the  surrogate's  court,  and  proof  for 
the  allowance  of  those  items  was  made.  No  question  is  now  raised 
in  that  respect  But  it  is  urged  by  the  learned  counsel  for  the 
appellants  that  a  reconsideration  should  be  had  of  the  question  of 
construction  and  effect  of  the  provision  of  the  will  upon  which  it 
was  held  on  the  former  review  that  the  widow  was  entitled  to  the 
possession  of  the  fund.  And  it  is  insisted  that  this  is  required 
by  the  decision  of  the  court  of  appeals  in  Re  McDougaU,  141  N.  Y. 
21,  35  N.  E.  961.  There  seems  to  be  a  substantial  difference  in  the 
provisions  of  the  wills  in  the  two  cases  upon  the  subject  to  which 
the  question  here  relates.  There  the  testator  gave  the  rest  and 
residue  to  bis  wife,  "to  be  used  and  enjoyed  by  her  during  her  life 
or  widowhood."  By  the  will  in  question  the  testator  gave  his 
widow  the  right  to  the  rents  and  profits  of  the  estate  for  life,  and, 
if  that  should  be  insufficient  for  her  support,  the  corpus  of  it  might 
be  used  for  that  purpose.  The  right  so  given  in  such  event  to 
ase  the  principal  of  the  fund  distinguishes  this  from  the  Mc- 
DougaU Case,  and  such  distinction  has  recognition  in  the  views 
there  expressed  by  Judge  Peckham  that  "in  other  cases,  where  it 
has  been  held  that  the  legatee  was  entitled  unconditionally  to  the 
possession  of  the  legacy  without  security,  other  facts  existed,  such 
as  where  the  language  of  the  will  made  it  manifest  that  the  tes- 
tator intended  to  give  to  the  legatee  power  to  use  in  his  discretion 
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some  portion  of  the  corpus  of  the  estate  for  his  support"  Such 
is  the  purpose  expressed  in  the  will  in  question,  and  therefore 
the  views  of  the  court  on  the  former  review  are  readopted.  The 
surrogate,  however,  in  his  findings  states  that  by  inadvertence 
a  certain  sum  of  |50.88,  allowed  to  the  executor,  and  included  in 
the  decree,  should  be  deducted  from  it.  With  that  modification 
the  decree  of  the  surrogate's  court  should  be  affirmed,  without  costs. 
All  concur. 


(86  Hun,  47.) 

In  re  TILLMAN'S  ESTATE. 
In  re  FULLER. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12.  1895.) 

Conversion— Power  ok  Sale. 

Testatrix  gave  her  husband  the  use  for  life  of  all  her  real  estate,  and 
directed  the  executors,  if  the  Income  should  be  insufficient  for  his  sup- 
port, to  use  the  priucipal.  Then  followed  a  provision  that  "the  proceeds 
from  the  sale  of  any  of  my  real  estate,  If  any  left,  shall  be  divided 
equally,  share  aud  share  alike,  between  my  three  children,  above  men- 
tioned. I  give  my  executors,  hereinafter  named,  full  power  and  authority 
to  sell,  transfer,  and  convey,  by  deed  or  otherwise,  my  real  estate,  to  the 
same  extent  I  might  do  if  living."  Held,  that  the  power  of  sale  was  not 
merely  given  to  divide  the  proceeds  among  the  children,  but  operated  as  a 
conversion  of  the  land  into  personalty. 

Appeal  from  surrogate's  court,  Orleans  county. 

Judicial  settlement  of  the  accounts  of  John  B.  Fuller  as  executor 
of  the  will  of  Sarah  A.  Tillman,  deceased.  From  an  order  open- 
ing a  decree  rendered  on  the  settlement  of  the  accounts,  John  B. 
Fuller,  the  executor,  and  Joseph  H.  Buell  appeal.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

William  E.  Hobby,  for  appellants. 
James  S.  Thompson,  for  respondents. 

BRADLEY,  J.  The  ultimate  disposition  of  some  of  the  ques- 
tions in  this  matter  may  be  dependent  upon  the  effect  of  certain 
provisions  of  the  will  of  the  testatrix.  By  it  she  gave  to  her  hus- 
band the  use  during  his  life  of  all  her  real  estate,  and,  if  that 
should  be  insufficient  for  his  support,  the  executors  were  directed 
to  use  a  requisite  portion,  or,  if  necessary,  the  whole,  of  the  real 
estate  for  such  purpose.    Then  followed  the  provision  that: 

"The  proceeds  from  the  sale  of  any  of  my  real  estate,  If  any  left,  shall  be 
divided  equally,  share  and  share  alike,  between  my  three  children,  above 
mentioned.  I  give  my  executors,  hereinafter  named,  full  power  and  au- 
thority to  sell,  transfer,  and  convey,  by  deed  or  otherwise,  my  real  estate, 
to  the  same  extent  I  might  do  if  living." 

Only  one  of  the  two  persons  nominated  by  her  to  be  executors 
accepted  the  trust  By  the  terms  of  the  will,  he  had  all  the  powers 
given  to  both.  The  testatrix  survived  her  husband.  Within  a 
year  after  her  death,  two  of  the  children  joined  in  a  conveyance 
to  the  third,  Rhoda  Oxley;  and  she  thereupon  made  to  Lorenzo  B. 
Doty  her  bond,  with  a  mortgage  on  the  premises,  to  secure  the 
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payment  of  a  loan  of  f 2,000  made  by  him.  Of  this  money,  f  150 
was  taken  by  the  executor,  and  the  residue  was  divided  between 
the  other  two  children,  Mrs.  McKeon  and  Charles  H.  Tillman,  by 
whom  the  conveyance  was  made.  The  premises  were  afterwards 
conveyed  by  Mrs.  Oxley  to  Webster  and  Arnold,  subject  to  such 
mortgage,  upon  which  there  remained  unpaid  $1,600,  and  they 
thereafter  made  further  payments  upon  it.  Afterwards  a  judi- 
cial accounting  of  the  executor  was  had,  and  a  decree  of  the  sur- 
rogate's court  to  that  effect  entered,  in  which  it  was  ordered  that 
there  was  a  deficiency  of  $443.72  in  the  assets  of  the  estate  of  the 
decedent,  and  that  it  remain  a  lien  and  charge  on  the  estate;  that 
part  of  said  deficiency  consisted  of  a  claim  of  the  executor  amount- 
ing to  $19.26,  a  claim  of  Charles  Tillman  of  $211.56,  and  a  claim 
of  J.  H.  Buell  of  $156.85;  that  such  three  claims  were  unpaid, 
and  were  valid  and  subsisting  liens  upon  said  estate;  and  that 
the  executor  pay  them.  The  petition  upon  which  this  decree  was 
opened  was  that  of  Doty,  the  mortgagee,  and  Webster,  one  of  the 
grantees  of  the  premises.  They  were  not  made  parties  to  the 
proceeding  in  which  the  decree  was  made;  and  the  petition  con- 
tains various  alleged  reasons  for  the  relief  sought,  among  which 
are  the  charges  that  the  claim  of  Buell  was  barred  by  the  statute 
of  limitations,  that  of  Tillman  is  fictitious,  and  not  a  just  claim 
against  the  estate,  and  that  the  mortgage  to  Doty  and  the  deed 
to  Webster  and  Arnold  are  superior  to  the  claim  of  any  creditor 
of  the  decedent  upon  such  land.  On  the  part  of  the  appellants,  it 
is  said  that  there  was  no  occasion  to  make  the  petitioners  parties 
to  the  proceeding,  because  at  the  time  it  was  taken  the  claims  of 
creditors  could  not  be  charged  upon  the  land  of  which  the  testa- 
trix died  seised,  because,  when  the  proceeding  for  the  judicial 
accounting  was  instituted,  more  than  three  years  had  elapsed  after 
letters  testamentary  were  duly  issued.    Code  Civ.  Proc  §  2750. 

If,  as  claimed  by  the  learned  counsel  for  the  appellants,  the 
power  of  sale  was  given  merely  to  divide  the  proceeds  among  the 
three  children,  they  took  title  subject  to  the  execution  of  the 
power,  and  the  three-year  limitation  was  a  bar  to  a  proceeding  in 
the  surrogate's  court  in  behalf  of  the  creditors  for  disposition  of 
the  land  to  obtain  payment  of  their  claims  from  its  proceeds; 
and,  upon  that  assumption,  the  petitioners  were  not  necessary  par- 
ties to  the  judicial  accounting.  Sayles  v.  Best,  140  N.  Y.  368, 
35  N.  E.  636.  But  this  evidently  was  not  the  view  of  the  surro- 
gate. He  treated  the  power  of  sale  as  not  thus  limited,  and  con- 
cluded that  by  the  will  there  was  a  conversion  of  the  real  estate 
into  personalty.  For  that  reason,  the  decree  declared  that  those 
claims  were  valid  and  subsisting  liens  upon  the  estate,  and  di- 
rected the  executor  to  pay  them.  The  estate  referred  to  in  the 
decree  was  none  other  than  that  furnished  by  the  land  before  men- 
tioned. Such  determination  and  direction  declared  by  the  decree 
gave  the  petitioners  a  standing  which  enabled  them  to  seek  relief 
against  it  In  re  Flynn,  136  N.  Y.  287,  32  N.  E.  767.  And  there 
are  matters  alleged  in  the  verified  petition  justifying  the  opening 
of  the  decree  of  the  surrogate's  court    Charles  Tillman  does  not 
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appeal;  and,  as  it  is  not  claimed  in  behalf  of  appellants  that  any 
claim  of  the  creditors  can  be  effectually  asserted  against  the  land 
in  question  upon  the  idea  that  it  can  be  treated  as  personalty, 
there  is  no  occasion  to  consider  that  question  on  this  review. 
The  order  opening  the  decree  was  authorized  by  the  statute  (Code 
Civ.  Proc.  §  2481),  and  was  properly  granted.  The  order  should 
therefore  be  affirmed.    All  concur. 


(85  Hun,  572.) 

In  re  BIDEN'S  ESTATE. 

In  re  PROCTOR. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1896.) 

Wills— Income  and  Principal— Appreciation  of  Investment. 

A  bequest  to  testator's  widow  of  "the  interest,  income,  and  profits  of 
the  sum  of  six  thousand  dollars,"  which  the  will  provides  the  executors 
"shall  keep  Invested  safely  and  securely  *  *  *  in  good  approved  se- 
curities as  long  as  my  wife  shall  be  entitled  to  the  interest  thereof,"  does 
not  entitle  the  widow's  personal  representatives  to  the  premiums  accruing 
on  the  securities  in  which  the  money  is  invested. 

Appeal  from  surrogate's  court,  Monroe  county. 

Judicial  settlement  of  the  accounts  of  Emily  C.  Proctor,  as  ad- 
ministratrix of  John  Biden,  deceased.  From  the  decree  settling 
the  accounts,  Eliza  E.  Smith  and  Maud  Smith,  as  executrices  of 
Emma  Biden,  deceased,  appeal.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Waldo  Gh  Morse,  for  appellants. 
W.  Martin  Jones,  for  respondent 

BRADLEY,  J.  By  his  will,  John  Biden,  deceased,  gave  to  Emma 
Biden,  during  the  period  she  should  remain  his  widow,  "the  inter- 
est, income,  and  profits  of  the  sum  of  six  thousand  dollars,  which 
interest  or  income  shall  be  payable  to  her  at  the  time  the  same 
accrues  on  the  investment  of  said  six  thousand  dollars."  The  exec- 
utors of  his  will  invested  such  sum  of  |6,000  in  Rochester  city 
water  bonds,  upon  which  the  widow  received  the  interest  up  to 
January  1,  1894,  at  the  rate  of  7  per  cent  per  annum.  She  died 
February  11, 1894.  At  that  time  the  bonds  were  worth  a  premium 
of  27  per  cent,  and  were  afterwards  sold  by  the  administratrix 
with  his  will  annexed  for  $7,620.  The  surrogate  determined  that 
the  representatives  of  the  widow,  deceased,  were  not  entitled  to 
the  premium  received  upon  the  sale  of  the  bonds.  From  the  por- 
tion of  the  decree  to  that  effect  this  appeal  is  taken.  They  were 
allowed  interest  upon  the  bonds  from  January  1,  1894,  to  the  time 
of  her  death.  The  controversy  arises  upon  the  use  of  the  word 
"profits," — the  purpose  intended  by  it  in  the  connection  in  which 
it  appears  in  the  will,  and  in  its  relation  to  the  fund  invested.  The 
income  of  the  fund  evidently  was  intended  for  the  beneficial  enjoy- 
ment of  Mrs.  Biden  while  she  should  remain  the  widow  of  the  testa- 
tor.   It  is  urged  that  something  more  was  intended  by  the  testator, 
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and  in  support  of  that  view  reference  is  made  to  the  provision  of 
the  will  that  the  "interest  or  income  shall  be  payable  to  her  when 
it  accrues  on  the  investment,"  and  to  the  fact  that  in  such  direc- 
tion the  word  "profits"  is  omitted.  There  is,  however,  nothing 
in  the  purport  of  the  will  manifesting  an  intent  that  profits,  as  dis- 
tinguished from  current  income,  should  become  part  of  her  estate 
after  her  death.  The  use  of  the  expression  "interest  or  income" 
instead  of  "interest  and  income,"  as  first  used  in  the  will,  and  the 
subsequent  provision  "that  my  executors  shall  keep  invested  safely 
and  securely  the  said  six  thousand  dollars  in  good  approved  securi- 
ties as  long  as  my  wife  shall  be  entitled  to  the  interest  thereof," 
tend  to  show  that  the  terms  "interest"  and  "income"  are  synony- 
mously used,  and  that  the  design  was  that  the  product  of  the  fund 
should  and  would  be  interest;  and  while  the  interest  or  income,  as 
well  as  increased  value  of  the  securities,  may  be  treated  as  "profit" 
that  term,  in  common  parlance,  is  the  pecuniary  advantage  result- 
ing from  dealing  or  trafficking  in  property.  It  is  evident  that  the 
testator  did  not  intend  that  the  fund  should  be  used  in  that  way, 
because  he  directed  that  it  should  be  invested  in  securities  as  long 
as  Mrs.  Biden  should  remain  his  widow,  and  that  his  executors 
should  "have  the  care,  custody,  and  control  of  the  same  during  that 
time."  Although,  on  the  termination  of  the  legacy,  the  testator 
bequeathed  "three-fourths  of  said  six  thousand  dollars"  in  one  di- 
rection, and  one-fourth  of  the  same  in  another,  this  does  not  seem 
to  have  any  significance  on  the  question  under  consideration  as  the 
will  contains  a  residuary  clause.  It  is  very  likely  that  no  accre- 
tion to  the  fund  was  contemplated  when  the  will  was  made.  The 
purpose  was  the  investment  of  it  in  interest-bearing  securities.  The 
interest  would  be  a  fixed  rate  upon  a  definite  sum  payable  at  some 
time  in  satisfaction  of  the  obligation.  The  rate  of  interest  on  the 
bonds  in  question  was  so  large,  and  the  death  of  the  legatee  so  long 
before  their  maturity,  that  they  then  commanded  a  premium  in  the 
market.  It  had  been  higher,  and  would  continue  to  diminish  until 
the  value  of  the  securities  settled  to  par.  It  could  not  be  ascer- 
tained what,  if  any,  the  accretion  would  be  until  the  termination 
of  the  widow's  relation  as  legatee;  and  it  is  difficult  to  see  in  the 
will  any  indication  of  a  purpose  that  such  increase  in  value,  to  be 
ascertained  after  and  as  of  the  time  of  her  decease,  should  be 
treated  as  profits,  and  go  to  her  personal  representatives.  The 
legacy  in  view  by  the  testator  was  evidently  intended  for  the  use 
and  enjoyment  of  the  widow.  It  is  not  seen  that  by  the  terms 
of  the  will  this  accretion,  as  of  the  time  of  the  death  of  the  widow, 
was  a  situation  or  product  contemplated  by  the  testator  or  in- 
tended to  be  covered  by  the  use  of  the  word  "profits,"  nor  does  such 
seem  to  be  the  fair  intendment  of  the  words  "interest,  income, 
and  profits,"  applicable  as  they  were  to  the  investment  of  a  fund 
in  securities  bearing  a  fixed  rate  of  interest  payable  to- the  legatee 
as  it  accrued.  The  more  reasonable  view  of  the  words  of  that  ex- 
pression is  that  they  were  tautological.  And,  upon  the  question 
of  their  application  to  the  increased  value  of  the  fund,  this  case 
comes  within  the  principle  of  cases  heretofore  determined  by  the 
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courts  of  this  state.  In  re  Gerry,  103  N.  Y.  446,  9  N.  E.  235;  In  re 
Clark,  62  Hun,  275,  17  N.  Y.  Supp.  93;  Duclos  v.  Benner,  62  Hun, 
428,  17  N.  Y.  Supp.  168;  Id.,  136  N.  Y.  560,  32  N.  E.  1002;  Cross 
v.  Trust  Co.,  75  Hun,  533,  27  N.  Y.  Supp.  495;  In  re  Vedder  (Sup.) 
17  N.  Y.  Supp.  93.  If  such  had  been  the  purpose  of  the  testator, 
he  could,  by  some  expression  to  that  effect  in  the  will,  have  included 
a  bequest  of  any  increase  in  value  of  the  capital  which  might  arise 
from  the  investment.  But  the  principal  sum  of  the  bonds  belonged 
to  the  estate  of  the  testator,  and  there  is  nothing  in  the  will  to 
take  it  out  of  the  general  rule  on  the  subject  that  the  increment 
from  natural  causes  is  regarded  as  a  part  of  the  capital  or  principal 
fund,  and  goes  to  the  remainder-man  or  residuary  legatees.  The 
decree  of  the  surrogate  should  be  affirmed. 
All  concur. 

(85  Hun,  575.) 

In  re  MURPHY'S  WILL. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12.  1895.) 

Witness— Communications  with  Physicians— W a ivkk  of  Privilege. 

Code  Civ.  Proc.  g  830,  as  amended  in  1893,  provides  that  a  physician 
may  testify  as  to  the  facts  which  come  to  his  knowledge  while  attending 
a  patient  professionally,  if  the  validity  of  the  last  will  and  testament  of 
such  deceased  patient  is  In  question,  and  the  provisions  of  section  834 
are  waived  by  the  executor  or  the  surviving  husband,  widow,  or  any  heir 
at  law  or  any  next  of  kin.  Held,  that  such  waiver  may  be  made  by  any 
one  of  the  persons  named  in  the  statute,  and  it  Is  not  necessary  that  they 
should  unite  to  make  the  waiver  effective. 

Appeal  from  surrogate's  court,  Niagara  county. 

Proceeding  for  the  probate  of  the  will  of  John  Murphy,  deceased. 
The  will  was  admitted  to  probate,  and  19  of  the  heirs  and  next  of 
kin  of  testator  appeal.  Reversed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

P.  F.  King  and  Charles  Hickey,  for  appellants. 
E.  J.  Taylor  and  John  E.  Pound,  for  respondents. 

BRADLEY,  J.  On  December  20,  1892,  the  decedent  was  a  resi- 
dent of  the  city  of  Lockport,  N.  Y.  He  had  reached  the  age  of 
87  years.  He  had  become  feeble,  and  was  confined  to  his  bed.  His 
property — mostly  personal — amounted  to  about  $25,000.  He  had 
been  twice  married,  and  was  a  widower;  had  no  children  living. 
He  was  survived  by  grandchildren,  a  sister,  and  nephews  and  nieces. 
On  the  morning  of  that  day  his  attendants,  thinking  he  was  in  a 
dying  condition,  sent  for  the  priest,  who  came;  and,  after  an  inter- 
view with  Murphy,  he  went  out,  and  shortly  after  returned  with  a 
lawyer.  The  will  was  then  drawn,  persons  were  called  to  subscribe  it 
as  witnesses,  and  the  will  was  executed.  By  it  he  gave  to  St  Pat- 
rick's Roman  Catholic  Church,  of  Lockport,  f 1,000;  to  his  nephew 
William  Murphy,  $1,000;  to  his  nephews  and  nieces  James  Horton, 
John  Horton,  Samuel  Horton,  Nicholas  Horton,  Sarah  Horton,  and 
Ellen  Horton,  $500  each ;  to  his  nephew  James  Kelly,  a  house  and 
lot;  to  Luke  Mullett,  about  $2,500,  by  abatement  of  that  amount 
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of  his  bond  and  mortgage  held  by  the  decedent;  and  to  the  Bight 
Reverend  Stephen  V.  Ryan,  of  Buffalo,  N.  Y.,  all  the  rest,  residue, 
and  remainder  of  his  estate.  And  he  appointed  Bey.  Patrick  J. 
Gannon,  the  priest  before  mentioned,  and  Michael  Mullett,  as  exec- 
utors of  the  will.  It  is  urged  on  the  part  of  the  contestants.  (1) 
that  Murphy  was  incompetent  to  make  a  will;  and  (2)  that  it  was 
the  product  of  undue  influence. 

He  had  formerly  been  an  active,  vigorous  man.  But  for  about 
12  years  before  his  death  he  had  been  more  slovenly  in  his  per- 
sonal habits,  and  somewhat  secluded.  He  had  a  severe  sickness 
about  one  year  before  his  death,  and  afterwards,  about  three  weeks 
before  he  died,  he  was,  by  illness,  confined  to  his  bed,  and  so  con- 
tinued until  his  death,  December  28,  1892.  There  was  much  evi- 
dence given  on  the  part  of  the  contestants  relating  to  his  appear- 
ance, conduct,  and  habits  during  the  last  year  of  his  life,  and  to  his 
appearance  during  his  last  illness,  tending  to  prove  his  indifference 
to  matters  to  which  his  attention  was  called,  and  a  failure  to  recog- 
nize his  intimate  friends  and  acquaintances,  and  other  circumstances 
bearing  upon  his  apparent  mental  condition,  from  which  the  in- 
ference was  permitted  that  at  the  time  the  will  was  made  he  was 
not  capable  of  comprehending  the  condition  of  his  property,  and  his 
relations  to  those  who  might  become  the  objects  of  his  bounty,  and 
the  scope  and  bearing  of  the  provisions  of  his  will.  His  condition 
had  become  alarming  to  his  attendants  when  the  priest  was  sent 
for.  This  was  done  without  his  knowledge.  The  priest  came,  and, 
after  remaining  alone  with  Murphy  for  some  time,  departed,  and 
soon  after  returned  with  a  lawyer,  by  whom  the  will  was  drawn 
in  the  presence  only  of  the  priest  and  the  decedent  Then  the  sub- 
scribing witnesses  were  called  in,  and  the  will  was,  in  due  form, 
executed.  In  view  of  these  facts,  and  of  the  provisions  of  the  will, 
it  is  urged,  in  addition  to  the  charge  of  mental  incompetency  of 
Murphy,  that  it  was  the  result  of  undue  influence  upon  him. 

The  evidence  of  what  took  place  relating  to  the  will  before  and 
at  the  time  it  was  drawn  is  in  the  evidence  of  the  priest,  only, 
and  is  to  the  effect  that  Murphy  requested  him  to  draw  his  will. 
He  declined,  saying  he  would  get  a  lawyer.  He  did  so,  and  when 
he  returned  with  the  lawyer  the  priest  suggested  to  Murphy  that 
it  would  be  proper  for  him  to  leave  something  to  the  church,  and 
the  latter  concluded  to  give  $1,000  to  it.  Thereupon,  inquiring  to 
whom  he  wished  to  leave  other  portions  of  his  property,  he  pro- 
ceeded to  give  the  names  of  those  to  whom  specific  legacies  were 
given.  Then,  being  asked  what  he  wanted  to  do  with  the  rest 
of  his  estate,  he  said  to  the  priest,  "Take  it,  and  do  what  you  like 
with  it;"  that  "he  did  not  know  what  he  would  do  with  it"  The 
priest  said  that  would  not  do,  he  did  not  want  it,  and  finally  sug- 
gested that  he  could  leave  it  to  the  bishop,  to  which  he  consented, 
and  the  residuary  clause  to  that  effect  was  added.  The  evidence 
of  the  priest  is  to  the  effect  that  the  provisions  of  the  will  were  the 
result  of  voluntary  action  and  direction  of  Murphy;  that  he  ex- 
pressed a  desire  to  give  the  residue  of  his  estate  to  some  charitable 
purpose,  and  on  the  suggestion  of  the  priest,  who  advised  him  that 
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it  was  probably  too  late  for  that,  in  view  of  the  short  time  he  might 
live,  he  made  the  bishop,  with  whom  he  had  no  personal  acquain- 
tance, the  residuary  legatee.  His  securities  and  money,  which  con- 
stituted the  most  of  his  estate,  were,  by  his  direction,  handed  over 
to  and  taken  by  the  priest,  into  his  possession,  shortly  after  the  will 
was  executed;  and  there  is  some  evidence  of  Murphy's  subsequent 
declarations  in  recognition  of  the  will,  and  tending  to  indicate  his 
understanding  of  its  provisions.  The  fact  that  none  of  his  four 
grandchildren  had  any  consideration  by  his  will  may  not  be  so  re- 
markable as  it  would  seem  if  his  relations  with  them  had  been  inti- 
mate. They  were  the  children  of  the  issue  of  his  first  marriage,  in 
Canada.  He  there  separated  from  his  wife,  and  came  into  this 
state,  and  never  after  cohabited  with  her;  nor,  so  far  as  appears, 
did  he  have  any  communication  with  her,  or  with  the  children  or 
grandchildren.  He,  for  some  time  prior  to  his  last  sickness,  had 
been  very  penurious  in  his  habits;  so  much  so  that  he  had  denied 
to  himself  the  comforts  of  life,  although  he  had  money,  and  avail- 
able, productive  securities.  At  the  time  he  made  the  will,  he  evi- 
dently was  very  sick.  He  previously,  and  on  that  day,  suffered 
much  pain.  And  it  may  be  that  he  had  then  become  satisfied  or 
apprehensive  that  his  continued  life  would  be  brief.  This  may  ac- 
count somewhat  for  his  willingness  or  desire  that  his  assets  be 
taken  by  the  priest  into  his  possession.  It  does  not  appear  that  he 
had  ever  before  made  any  will,  or  expressed  any  desire  about  the 
ultimate  disposition  or  distribution  of  his  property.  And  it  may 
be  that,  but  for  the  suggestion  then  made  to  him  upon  the  subject, 
no  will  would  have  been  executed.  It  is  also  urged  as  improbable 
that  Murphy  intelligently  placed  in  the  priest  the  confidence  indi- 
cated by  the  will,  and  by  handing  the  property  over  to  him,  be- 
cause, as  there  is  evidence  tending  to  prove,  Murphy  had  not,  for 
some  years,  manifested' any  interest  in  the  church,  and  had  spoken 
in  terms  harshly  and  derogatory  of  him.  The  significance  of  his 
remarks  referred  to  is  dependent  upon  the  circumstances  under 
which  they  were  made,  and  which  do  not  very  clearly  appear.  Upon 
the  evidence,  as  a  whole,  the  question  was  one  of  fact,  whether  the 
will,  as  made,  voluntarily  expressed  the  intelligent  purpose  of  the 
deceased. 

On  the  part  of  the  contestants,  Thomas  B.  Cosford,  a  practicing 
physician  and  surgeon,  of  some  years'  experience,  was  called  as  a 
witness,  and  testified  that  he  professionally  attended  Murphy  from 
the  8th  day  of  December,  1892,  until  his  death.  Thereupon  the 
heirs  and  next  of  kin  of  the  decedent  waived  the  provisions  of  sec- 
tion 834  of  the  Code  of  Civil  Procedure,  so  far  as  they  were  ap- 
plicable to  the  witness,  and  offered  to  prove  by  him  that  from  the 
time  he  commenced  attending  him,  on  December  8, 1892,  to  the  time 
of  his  death,  on  the  28th  of  that  month,  he  was  continuously  de- 
lirious, and  of  unsound  mind,  and  incompetent  to  make  a  will.  The 
evidence  so  offered  was  excluded  upon  the  objection  of  the  pro- 
ponents, who  were  the  persons  named  as  executors  in  the  will,  and 
exception  was  taken.  Prior  to  the  amendment  of  1893  of  section 
836  of  the  Code,  the  objection  would  have  been  well  taken.  Renl- 
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nan  v.  Dennin,  103  N.  Y.  573,  9  N.  E.  320;  In  re  Coleman's  Will,  111 
N.  Y.  220,  19  N.  E.  71.  The  amendment  took  effect  15  days  before 
the  evidence  was  offered,  and,  us  amended,  the  section  contains  the 
following  provisions: 

"But  a  physician  or  surgeon  may  upon  a  trial  or  examination  disclose  any 
Information  as  to  the  mental  or  physical  condition  of  the  patient  who  is  de- 
ceased, which  he  acquired  in  attending  such  patient  professionally,  except 
confidential  communications  and  such  facts  as  would  tend  to  degrade  the 
memory  of  the  patient,  when  the  provisions  of  section  834  have  been  ex- 
pressly waived  on  such  trial  or  examination  by  the  personal  representatives 
of  the  deceased  patient  or  if  the  validity  of  the  last  will  and  testament  of 
such  deceased  patient  is  in  question  by  the  executor  or  executors  named  in 
said  will  or  the  surviving  husband,  widow  or  any  heir  at  law  or  any  of  the 
next  of  kin  of  such  deceased  or  any  other  party  in  Interest"  Code  Civ.  Proc. 

i  83a 

The  amendment  of  1893  had  relation  only  to  such  waiver  when 
the  validity  of  the  last  will  and  testament  of  a  decedent  is  in  ques- 
tion. Before  then,  in  such  case,  the  right  of  waiver  was  solely  with 
the  executors  named  in  the  will.  It  is  now  urged  on  the  part  of 
the  proponents  that  it  was  the  legislative  intent  that  all  persons 
coming  within  the  relations  there  mentioned  should  unite  to  create 
the  waiver,  and  therefore  the  word  "or"  should  be  treated  as  "and," 
for  the  purposes  of  the  interpretation  of  the  amendment,  It  cannot 
reasonably  be  so  construed.  The  purpose  of  the  amendment  evi- 
dently was  to  open  more  widely  the  door  to  the  introduction  of  the 
evidence  of  medical  attendants  of  a  deceased  patient,  when  the  va- 
lidity of  his  will  should  be  in  question.  The  right  of  waiver  was 
therefore  extended  to  others  having  the  relations  mentioned  to  the 
deceased,  and  to  those  having  the  legal  relation  of  parties  in  interest, 
and  who  are  properly  in  the  action  or  proceeding  in  which  the  ques- 
tion arises  before  the  court  There  is  no  question  of  public  policy, 
recognized  at  common  law,  involved.  The  restriction,  so  far  as  it 
exists,  in  such  case,  is  statutory  only.  1  Greenl.  Ev.  §  248.  Bex 
v.  Gibbons,  1  Car.  &  P.  97.  It  follows  that  the  exclusion  of  the 
evidence  of  the  doctor  thus  offered  was  error.  And,  as  the  contest- 
ants may  have  been  prejudiced  by  its  exclusion,  the  decree  of  the 
surrogate's  court  must  be  reversed,  and  a  new  trial  granted,  with 
costs  of  this  appeal  payable  out  of  the  estate,  to  abide  the  event. 
And,  as  the  evidence  presents  questions  of  fact,  such  new  trial 
should  be  had  at  the  circuit  court  of  Niagara  county  of  the  ques- 
tions: (1)  Did  the  decedent,  John  Murphy,  at  the  time  of  the  exe- 
cution of  the  will,,  on  the  20th  day  of  December,  1892,  have  testa- 
mentary capacity?  (2)  Was  the  instrument  purporting  to  be  the 
last  will  and  testament  of  the  decedent  voluntarily  made  by  him? 
(3)  Was  the  execution  by  the  said  decedent  of  the  instrument  pur- 
porting to  be  his  last  will  and  testament,  of  date  December  20, 1892, 
procured  by  fraud,  circumvention,  or  undue  influence  practiced  upon 
him?    All  concur. 
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(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1805.) 

L  Pleading  in  Justice's  Court— Misjoinder  of  Causes— Waiver. 

In  an  action  in  a  justice's  court  an  objection  that  there  Is  a  misjoinder 
of  causes  is  waived  unless  raised  before  proceeding  to  trial. 
8.  Same— How  Objections  ahe  Raised — Demurrer. 

In  a  justice's  court  misjoinder  of  causes  of  action  Is  not  a  ground  for 
demurrer,  nor  Is  it  a  "defense"  In  the  sense  that  It  must  be  alleged  In  the 
answer. 

Appeal  from  Steuben  county  court 

Action  by  Gilbert  Gerould  against  David  Cronk.  From  a  judg- 
ment of  the  county  court  reversing  a  judgment  of  a  justice  court, 
entered  on  a  verdict  in  favor  of  plaintiff  for  f 56.82,  plaintiff  appeals. 
Reversed. 

Argued  before  DW1GHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Fary  B.  Beecher,  for  appellant 
L  A.  Seaman,  for  respondent 

BRADLEY,  J.  There  was  a  misjoinder  of  causes  of  action  in  the 
complaint.  This  the  defendant  alleged,  with  other  matters  in  his 
answer,  and  at  the  close  of  the  plaintiffs  evidence  made  it  one  of 
the  grounds  of  motion  for  nonsuit  The  motion  was  denied  by  the 
justice,  and  judgment  was  afterwards  rendered  upon  the  verdict 
of  the  jury  for  the  plaintiff.  In  justices'  courts,  the  misjoinder 
of  causes  of  action  is  not  a  ground  for  demurrer,  strictly  as  such. 
Code  Civ.  Proc  §  2939;  Lapham  v.  Rice,  63  Barb.  485.  But  it  is 
a  matter  for  objection  to  be  taken  in  due  time,  and,  if  not  so  taken, 
is  waived.  Whitney  v.  Crim,  1  Hill,  61;  Dunham  v.  Simmons,  3 
Hill,  609;  Willard  v.  Bridge,  4  Barb.  361.  And  when  his  complaint 
embraces  alleged  causes  of  action,  both  in  tort  and  on  contract, 
the  plaintiff,  in  case  of  his  recovery,  is  denied  the  benefit  of  execu- 
tion against  the  person  of  the  defendant.  Code  Civ.  Proc.  §  2937. 
This  was  the  rule  at  common  law,  and  the  nature  of  the  execution 
to  which  a  plaintiff  may  be  entitled  is  dependent  upon  the  char- 
acter of  his  complaint.  In  the  present  case  the  plaintiff  gave  evi- 
dence to  the  effect  that  the  defendant's  sheep  and  horses  entered 
into  the  plaintiff's  premises,  and  injured  and  partially  destroyed  his 
crops  of  barley  and  peas.  The  plaintiff  testified  that  there  were 
no  unsettled  matters  between  him  and  the  defendant  other  than 
the  damages  to  his  crops  and  to  his  plow.  The  matter  of  the  plow, 
as  he  testified,  was  that  he  lent  a  plow  to  the  defendant,  who  prom- 
ised to  return  it  in  good  order,  and  to  furnish  a  new  point  for  it; 
that  he  failed  to  do  so;  and  that  the  repair  of  the  plow  cost  25 
cents,  and  the  price  of  a  new  point  was  60  cents, — thug  making  only 
85  cents  as  damages  for  the  alleged  breach  of  contract  The  mis- 
joinder of  causes  of  action  is  not  a  "defense,"  in  the  sense  applicable 
to  that  term,  and  therefore  is  not  the  subject  of  allegation  in  the 
answer.  The  justice  may  not  necessarily  be  advised  of  the  con- 
tents of  the  pleadings  when  they  are  in  writing  and  filed  with  him, 
unless  his  attention  is  for  some  purpose  particularly  called  to  them. 
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So  far  as  appears,  the  question  of  misjoinder  of  causes  of  action 
in  the  complaint  was  not  raised  by  any  suggestion,  objection,  or 
application  made  to  the  justice  or  his  court  until  after  the  close 
of  tile  plaintiff's  evidence,  and  then  by  motion  for  nonsuit  on  that 
and  other  grounds.  The  defendant  could  properly  in  the  outset 
have  moved  the  justice  to  direct  the  plaintiff  to  elect  on  which  al- 
leged cause  of  action  he  would  proceed  to  trial,  or  have  specifically 
raised  the  question  by  objection  in  such  manner  as  to  call  upon  the 
justice  to  rule  upon  it  Then  his  refusal  to  require  the  plaintiff  to 
elect,  or  the  overruling  of  the  objection,  would  be  available  error. 
In  a  court  of  record,  misjoinder  of  causes  of  action  appearing  on 
the  face  of  the  complaint  is  waived,  unless  the  objection  is  taken 
by  demurrer  on  that  ground.  Code  Civ.  Proc  §§  488,  499.  And  the 
plaintiff,  upon  or  without  the  determination  of  the  issue  of  law  by 
the  court,  may  amend  his  complaint.  In  analogy  to  that  practice, 
and  upon  that  theory,  the  objection  to  misjoinder  of  alleged  causes 
of  action  in  a  complaint  in  justice  court  should  be  taken  in  such 
manner  as  to  have  a  ruling  of  the  justice  upon  it  before  proceeding 
to  trial  of  the  action.  Tins  was  substantially  the  practice  applicable 
to  justices'  courts  before  the  Code.  In  Dunham  v.  Simmons,  3  Hill, 
610,  it  was  said  that  "the  misjoinder  should  have  been  objected  to 
by  demurrer,"  and  the  same  was  held  in  Willard  v.  Bridge,  4  Barb. 
361,  365;  Dean  v.  Gridley,  10  Wend.  254.  For  obvious  reasons, 
liberality  in  pleading  is  extended  to  justice  courts,  and  objections 
must  be  distinctly  taken  to  support  the  charge  of  error  on  review. 
As  the  defendant  did  not  in  the  outset,  and  before  proceeding  to 
the  trial,  by  any  objection  call  upon  the  justice  to  rule  upon  the 
question  of  misjoinder  of  causes  of  action  alleged  in  the  complaint, 
he  must  be  deemed  to  have  waived  such  objection.  The  objection 
is  one  to  be  raised  preliminarily  to  the  trial  It  constituted  no  de- 
fense on  the  merits,  and  was  not  available  to  the  defendant  upon 
motion  for  nonsuit.  A  careful  examination  of  the  evidence  leads 
to  the  conclusion  that  the  verdict  of  the  jury  was  permitted  by  it, 
and  that  there  was  no  error  in  the  reception  and  rejection  of  evi- 
dence on  the  trial.  The  judgment  of  the  county  court  should  be 
reversed,  and  that  of  the  justice  affirmed.    All  concur. 


(85  Hun,  561.) 

DAKIN  v.  WALTON. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12.  1895.) 

Evidence — Declarations  or  Aoent. 

In  an  action  for  the  price  of  goods,  brought  after  the  death  both  of  the 
seller  and  of  one  P.,  the  seller's  employe,  who  was  in  charge  of  the  busi- 
ness and  made  the  sale,  defendant  may  testify  that  the  price  agreed  on 
between  himself  and  P.  was  less  than  the  price  stated  in  the  entries  made 
by  P.  In  the  books  of  account. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Mary  O.  Dakin,  as  executrix  of  Elbridge  Dakin,  de- 
ceased, against  Eldreth  A.  Walton.  There  was  a  judgment  in 
favor  of  plaintiff,  and  defendant  appeals.  Modified. 

Argued  before  LEWIS  and  BRADLEY,  JJ. 
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Charles  A.  Hawley,  for  appellant 

George  L.  Backman  and  D.  N.  McNaughton,  for  respondent 

BRADLEY,  J.  The  plaintiff's  testator,  for  some  years  prior  to 
his  death,  was  engaged  in  the  coal  business  at  Geneva,  N.  Y.  The 
purpose  of  this  action  was  to  recover  a  sura  alleged  to  be  due  from 
the  defendant  for  coal  sold  and  delivered  to  him.  From  in  Sep- 
tember, 1890,  until  the  time  of  his  death,  in  March,  1893,  the  plain- 
tiff's testator,  by  reason  of  his  illness,  gave  no  personal  atten- 
tion to  the  business.  During  that  period  his  business  of  selling 
coal  was  transacted  by  George  Patterson,  who  had  for  many  years 
been  in  his  service.  Patterson  died  in  May,  1893.  And  the  evi- 
dence relied  upon  to  prove  the  sale  and  delivery  of  the  coal  in  ques- 
tion to  the  defendant  was  mainly  that  furnished  by  the  testator's 
books  of  account,  and  by  the  fact  that  bills  rendered  to  the  defend- 
ant of  coal  sold  to  him  were  retained  by  him  for  considerable  time 
without  any  objection  made  to  them  in  that  respect  The  entries 
of  the  account  in  question  were  made  in  the  books  by  Patterson, 
and  after  his  death  there  seems  to  have  been  no  evidence  of  the  sale 
of  the  coal  to  the  defendant  available  to  the  plaintiff  other  than 
that  furnished  by  the  book.  After  the  preliminary  proof  requisite 
in  such  case  had  been  given,  the  account  book  was  introduced  in 
evidence.  This  was  permitted  by  the  exigency  of  the  situation 
arising  from  the  death  of  the  person  having  charge  of  the  business, 
and  who  made  the  entries  in  the  book.  Arms  v.  Middleton,  23 
Barb.  571-573.  The  plaintiff  caused  a  statement  of  the  account  for 
coal  against  the  defendant  to  be  delivered  to  him.  In  it  the  price  of 
the  coal  was  inserted,  as  it  appeared  on  the  book,  at  f  5.50  per  ton. 
The  defendant  afterwards  returned  the  bill,  with  a  statement 
written  by  him  at  the  bottom  of  it  to  the  effect  that  reduction 
should  be  made  to  $5  per  ton  as  agreed  with  Patterson,  and  with 
the  bill  inclosed  his  check  to  the  plaintiff  for  the  amount  so  re- 
duced. This  the  plaintiff  did  not  accept,  but  returned  the  check 
to  the  defendant  with  another  bill,  increased  $44.28  by  the  addition 
of  an  item  of  that  amount  omitted  in  the  former  bill  as  rendered. 
This  he  had  retained  two  or  three  weeks  when  this  action  was  com- 
menced. It  is  claimed  on  the  part  of  the  plaintiff  that  the  reten- 
tion by  the  defendant  without  objection  of  the  account  as  first 
rendered  for  five  or  six  weeks,  and  the  other  for  the  time  before 
mentioned,  constituted  a  stated  account  The  plaintiff  was  at 
liberty  to  so  treat  the  first  bill  rendered,  and  then  it  may  have  been 
treated  as  presenting  prima  facie  the  state  of  the  account  between 
the  parties.  Lockwood  v.  Thome,  18  N.  Y.  285.  The  matter  of  a 
stated  account  is  one  of  mutuality  of  the  parties  to  it  That  bill 
was  not  treated  by  the  plaintiff  as  the  entire  account,  and  she  cor- 
rected it  by  adding  the  further  item  of  $44.28.  But  the  final  treat- 
ment by  the  defendant  of  the  first  bill  rendered  was  such  as  to 
permit  the  inference  that  he  recognized  the  correctness  of  the 
quantity  of  coal  stated  in  it,  and  the  same  conclusion  is  allowable 
as  to  the  other  and  later  bill  rendered.  It  cannot  be  said  that  the 
defendant  was  concluded  as  to  the  price  in  it    He  offered  to  prove 
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a  conversation  had  by  him  with  Patterson  in  regard  to  the  pur- 
chase of  coal  in  the  spring  of  1892,  and  before  the  coal  in  question 
was  delivered,  and  the  evidence  was  excluded.  This  was  error. 
Patterson  then  had  charge  of  the  business  of  selling  coal  for  the. 
plaintiffs  testator,  and  it  was  within  his  apparent  authority  to 
agree  upon  the  price  of  coal  sold  by  him,  and  if,  as  the  defendant 
insists,  Patterson  agreed  to  sell  him  the  coal  so  delivered  at  f 5 
per  ton,  it  was  competent  to  prove  the  fact  It  cannot  be  assumed 
that  the"  defendant  may  not  have  been  prejudiced  by  the  exclusion 
of  the  evidence.  The  judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event,  unless  the  plaintiff  stipulate  to 
reduce  the  recovery,  aside  from  costs,  to  $334.75  and  interest  on 
1243.58  from  February  20,  1893,  and  on  f91.17  from  May  20,  1893, 
and  in  that  event  the  judgment  be  so  modified,  without  costs  of 
this  appeal  to  either  party. 


(86  Hun,  37.) 

SCHERER  v.  HOLLEY  MANUF'G  CO 
(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1895.) 

1.  Master  and  Servant— Vice  Principal. 

The  repair  of  machinery  which  has  become  out  of  order  is  within  the  duty 
of  a  master,  and  a  servant  who  Is  directed  to  do  it  represents  the  master 
in  the  performance  thereof,  whatever  his  grade  In  the  general  service  is. 

&  Same — Proof*  ok  Negligence. 

Where  plaintiff  was  injured  by  defects  in  an  Implement  which  had  been 
repaired  a  few  days  before,  and  the  workmen  who  made  the  repairs  testi- 
fied that  they  put  the  implement  In  a  proper  condition,  but  there  was  no  evi- 
dence that  anything  was  done  or  happened  after  the  making  of  the  repairs 
to  produce  the  defect  which  caused  the  accident,  the  question  whether  the 
Implement  was  properly  repaired  should  have  been  submitted  to  the  jury. 

Appeal  from  circuit  court,  Niagara  county. 

Action  by  Peter  Scherer  against  Holley  Manufacturing  Company 
for  personal  injuries.  From  a  judgment  entered  on  a  verdict  in 
favor  of  defendant,  directed  by  the  court,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  appeals.    lie  versed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Wallace  Thayer,  for  appellant 
A.  K.  Potter,  for  respondent. 

BRADLEY,  J.  The  business  of  the  defendant  in  the  operation 
of  its  foundry  and  machine  shop  at  Lockport,  N.  Y.,  has  for  many 
years  been  the  manufacture  of  pumping  engines  and  pumps  for 
waterworks.  The  plaintiff,  employed  by  the  defendant  as  laborer 
in  the  molding  department,  was  on  June  30,  1892,  injured  by 
molten  iron  thrown  out  of  a  ladle  or  bucket  suspended  from  a 
crane.  The  charge  is  that  the  cause  was  a  defective  condition  of 
the  apparatus  attributable  to  the  negligence  of  the  defendant  The 
method  of  conveying  melted  iron  from  the  furnace  to  the  place  of 
molding  the  castings  was  in  a  large  iron  ladle,  by  means  of  a  steam 
crane  or  derrick.    The  bail  upon  which  the  ladle  is  hung  is  at- 
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tached  on  two  opposite  sides  to  a  trunnion  a  little  below  the  per- 
pendicular center  of  the  ladle,  so  as  to  permit  it  to  be  turned  with 
very  little  force.  In  fact  it  would  not  remain  upright  when  sus- 
pended, unless  held  so  by  means  of  some  appliance.  To  accom- 
plish this,  there  is  a  gear  or  cogwheel  firmly  keyed  to  the  ladle, 
and  a  worm  attached  to  the  bail  with  a  clamp,  held  to  its  place  by 
screws  or  bolts.  The  cogs  or  teeth  of  the  wheel  and  the  thread  of 
the  worm,  when  in  position,  interlock.  In  the  proper  adjustment 
of  the  apparatus  is  the  safety  of  transporting  the  melted  ir*on  from 
the  furnace  to  the  molds.  By  means  of  a  lever  or  crank,  the  worm 
may  be  turned,  and  thus  the  gear  wheel  is  correspondingly  moved, 
turning  the  ladle.  In  that  manner,  as  occasion  requires,  the  ladle 
may  be  turned  and  held  at  any  angle,  and  restored  to  its  upright 
position.  A  few  days  before  the  day  in  question  the  gear  wheel 
was  broken,  and  then  a  new  one  was  put  in  its  place.  To  do  this, 
it  was  also  necessary  to  loosen  the  clasp  that  held  the  worm  to  its 
place;  and  after  it  was  repaired  the  ladle  was  taken  to  the  cupola 
of  the  furnace,  filled  with  9,000  pounds  of  molten  iron,  and  when  it 
swung  off  it  was  tipped  slightly,  and  the  refuse  substance  on  the 
surface  of  its  contents  skimmed  off  by  the  workman  having  it  in 
charge.  Then  it  was  observed  by  him  that  the  thread  of  the  worm 
did  not  interlap  with  the  teeth  of  the  cogwheel.  The  man  at  the 
lever  was  unable  to  bring  them  together,  and  as  the  consequence 
the  ladle  necessarily  tipped  over,  spilling  the  contents,  resulting  in 
a  serious  permanent  injury  to  the  plaintiff.  While  the  plaintiff 
assumed  the  ordinary  hazards  incident  to  the  service  in  which  he 
entered,  the  defendant  owed  the  plaintiff  the  duty  that  he  should 
not  be  subjected  to  perils  arising  from  want  of  reasonable  care  in 
furnishing  (suitable  or  safe  implements,  machinery,  and  appliances 
in  and  pertaining  to  the  business  in  which  he  was  employed.  What 
is  reasonable  care  in  a  given  case  is  dependent,  more  or  less,  upon 
circumstances.  And  the  burden  is  with  the  party  charging  it  to 
prove  negligence.  The  mere  fact  that  he  has  suffered  injury  by 
reason  of  defective  machinery  does  not  raise  the  presumption  of 
negligence  of  the  employer.  Nor  is  the  latter  required  to  furnish 
the  very  best  known  appliances  for  the  service.  Nor  does  the 
master  absolutely  undertake  for  their  sufficiency  or  safety.  As 
has  been  suggested,  he  is  in  that  respect  required  to  use  reasonable 
care,  which  may  be  defined  as  such  care  as  a  prudent  man,  having 
in  view  their  suitableness  and  safety,  would  use  in  providing  the 
appliances,  if  he  personally  were  to  be  exposed  to  all  the  perils 
which  might  arise  from  their  use  in  the  service  for  which  they  were 
designed.  Devlin  v.  Smith,  89  N.  Y.  470;  Burke  v.  Witherbee,  98 
N.  Y.  562;  Stringham  v.  Hilton,  111  N.  Y.  188, 18  N.  E.  870;  Harley 
v.  Manufacturing  Co.,  142  N.  Y.  31,  3G  N.  E.  813.  The  device  of  the 
gear  wheel  and  worm  had  been  in  use  many  years  in  the  defend- 
ant's foundry  with  success,  and  without  any  accident  prior  to  the 
time  in  question,  and,  so  far  as  appears,  a  similar  apparatus  is  in 
use  in  other  foundries,  where  large  castings  are  molded.  There 
was  nothing  in  the  material,  method  of  construction,  or  operation 
of  it,  when  properly  adjusted,  to  permit  imputation  of  want  of  due 
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care  on  the  part  of  the  defendant  in  the  application  of  it  to  the 
purpose  for  which  it  was  used.  The  question  is  whether  or  not 
the  conclusion  is  by  the  evidence  permitted  that  the  defendant  was 
chargeable  with  negligence  in  not  properly  restoring  the  apparatus 
to  a  condition  of  safety  for  use  after  the  gear  wheel  was  broken. 
The  importance  of  having  the  apparatus  properly  adjusted  is  ap- 
parent for  the  protection  of  the  employes  as  well  as  for  the  good  of 
the  service,  when  the  ladle  is  swung  five  or  six  feet  above  the 
ground  floor  in  passing  from  the  furnace  to  the  place  of  deposit  of 
its  contents.  This  accident  occurred  the  first  time  the  ladle  was 
used  after  the  new  wheel  was  attached  to  it,  and  was  the  result  of 
the  first  attempt  to  incline  it  in  suspension  by  the  use  of  the  worm ; 
and  the  evidence  tends  to  prove  that  the  failure  of  the  apparatus  to 
work  properly  was  caused  by  the  worm  rising  or  slipping  upon  the 
bail,  and  thus  taking  it  out  of  cog  with  the  wheel,  otherwise  there 
could  have  been  no  danger  apprehended,  and  that  this  could  not 
have  happened,  if  the  bolts  of  the  clasp  which  held  the  worm  to  its 
place  had  been  properly  screwed  up,  appears  by  the  evidence.  The 
only  way  of  accounting  for  the  slipping  up  of  the  worm  on  the  bail 
of  the  ladle,  and  thus  separating  the  thread  of  it  from  the  cogs  of 
the  wheel,  was  in  the  looseness  of  those  bolts  or  screws.  Yet  the 
testimony  of  the  machinist  who  did  the  work  and  of  his  assistant 
is  that  the  bolts  were  screwed  up  tight,  and  the  foreman  also  testi- 
fied that  he  saw  them  screwing  up  the  bolts.  If  this  was  well 
done,  as  those  who  did  it  say  it  was,  then  something  must  have  oc- 
curred shortly  after  to  weaken  the  firmness  of  the  attachment  of 
the  worm  to  the  bail  at  its  proper  place.  But  the  evidence  does 
not  warrant  the  inference  that  anything  was  done  or  happened  to 
the  apparatus  after  its  repair  was  completed,  and  before  the  acci- 
dent to  loosen  the  clasp  of  the  worm  to  the  bail.  The  strain  upon 
the  fixture  in  the  operation  of  the  ladle  is  said  to  be  but  slight. 
And  in  this  instance  the  only  use  made  of  the  apparatus,  other  than 
to  hold  the  ladle  upright  in  the  start,  was  to  tip  it  slightly  for 
skimming,  and  thereupon  the  worm  failed  to  perform  the  service 
for  which  it  was  intended.  This  condition  of  it  the  jury  were  per- 
mitted to  find  was  not  consistent  with  the  evidence  of  those  wit- 
nesses that  the  bolts  were  screwed  up  tightly  or  properly,  and,  in 
view  of  their  relation  as  employe's  to  the  defendant  at  that  time, 
the  question  whether  or  not  the  bolts  were  so  screwed  up  was  one 
of  fact  for  the  jury.  Dean  v.  Van  Nostrand  (N.  Y.)  4  N.  E.  134; 
El  wood  v.  Telegraph  Co.,  45  N.  Y.  549 ;  Volkmar  v.  Railway  Co.,  134 
N.  Y.  418,  31  N.  E.  870;  Seybolt  v.  Railroad  Co.,  95  N.  Y.  562-567. 
As  the  duty  was  with  the  defendant  to  furnish  and  maintain  suit- 
able instrumentalities  for  the  service,  and  to  supply  a  safe  place  for 
its  employes  to  do  their  work,  it  is  responsible  to  the  plaintiff  for 
his  injuries,  if  they  resulted  solely  from  the  defendant's  failure  to 
exercise  reasonable  care  in  that  respect.  The  reparation  and  ad- 
justment of  the  apparatus  attached  to  the  ladle  for  its  use  came 
within  the  duly  which  the  defendant  assumed  to  perform,  and  the 
servant  who  did  it,  whatever  may  have  been  his  grade  in  the  general 
service,  represented  the  defendant,  and  for  the  consequences  of  his 
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negligence  in  the  performance  of  it  the  defendant  is  responsible. 
Pantzar  v.  Manufacturing  Co.,  99  N.  Y.  308,  2  N.  E.  24;  Busby  v. 
Railroad  Co.,  107  N.  Y.  374,  14  N.  E.  407;  Kranz  v.  Railroad  Co., 
125  N.  Y.  1,  25  N.  E.  206;  Hankins  v.  Railroad  Co.,  142  N.  Y.  416, 
37  N.  E.  466;  Wannamaker  v.  City  of  Rochester  (Sup.)  17  N.  Y. 
Supp.  321;  Id.,  137  N.  Y.  529,  33  N.  E.  336.  The  view  taken  of  the 
evidence  is  that  it  was  such  as  to  permit  the  jury  to  find  that  the 
plaintiff's  injury  was  occasioned  by  the  failure  of  the  person,  who 
sought  to  adjust  the  apparatus,  to  screw  up  the  bolts  sufficiently 
to  hold  the  worm  to  its  place,  and,  if  so,  that  the  failure  to  do  it  was 
attributable  to  want  of  reasonable  care  on  his  part,  for  which  the 
defendant  was  responsible,  and  that  those  questions  should  have 
been  submitted  to  the  jury.  The  inquiry  would  also  involve  the 
consideration  of  the  question  whether  a  reasonably  practical  test 
of  the  structure  was  applied  to  it  after  the  reparation,  and  before  it 
was  put  into  the  service.  The  circumstances  under  which  the 
thread  of  the  worm  left  the  cogs  of  the  gear  wheel,  resulting  in  the 
unfortunate  event,  seem  to  have  been  such  as  to  permit  the  in- 
ference that  the  worm  was  so  loosely  clasped  to  the  bail  of  the  ladle 
that  it  had  substantially  nothing  other  than  its  own  gravity  to  hold 
it  to  its  place.  The  evidence  warranted  the  conclusion  that  the 
plaintiff  was  free  from  contributory  negligence,  which  was  also 
a  question  of  fact  for  the  jury.  The  judgment  and  order  should  be 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event  All 
concur. 


MACK  v.  ANDERSON  et  aL 

(Supreme  Court,  Special  Term,  Oswego  County.  March  23.  1895.) 

1.  Principal  and  Surety — Release  of  Surety — Extension  of  Time. 

Taking  a  mortgage  as  additional  collateral  security  for  a  debt  already 
secured  by  bond  and  mortgage  does  not  extend  the  time  of  payment  of 
the  original  debt  so  as  to  release  the  surety  of  the  debtor. 

&  Same — Stipulation  with  Principal. 

A  stipulation  between  a  mortgagor  and  mortgagee,  after  commencing 
an  action  to  foreclose,  by  which  the  mortgagee  waives  his  right  to  a  de- 
ficiency judgment,  does  not  release  the  mortgagor  from  his  liability  on  the 
mortgage  debt,  and  therefore  does  not  affect  the  liability  of  his  surety. 

Action  by  John  J.  Mack  against  Robert  H.  Anderson  and  others 
to  foreclose  a  mortgage.    Judgment  for  plaintiff. 

W.  H.  Kenyon,  for  plaintiff. 

D.  D.  Metcalf,  for  defendant  Anderson. 

WRIGHT,  J.  The  plaintiff  held  a  bond  and  mortgage  executed 
by  the  defendant  Metcalf.  The  mortgage  covered  two  parcels  of 
land,  one  consisting  of  50  acres,  and  the  other  of  25  acres.  Sub- 
sequent to  the  execution  of  the  mortgage,  Metcalf  conveyed  by 
warranty  deed  the  25-acre  parcel  to  Anderson,  who  paid  full  value, 
without  notice  of  the  mortgage.  After  the  mortgage  became  due, 
Metcalf  made  and  delivered  to  the  plaintiff  another  bond  and 
mortgage  on  other  lands,  to  secure  the  payment  in  one  year  of 
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|385,  that  being  the  interest  then  due  on  the  first  bond  and  mort- 
gage. The  plaintiff,  after  commencing  this  action  to  foreclose 
both  mortgages,  executed  with  Metcalf  a  stipulation  by  which  the 
plaintiff  waived  "all  claim  to  recover  a  judgment  for  deficiency 
herein**  against  Metcalf,  and  Metcalf  waived  notice  of  application 
for  judgment  herein  and  of  reference  to  that  end.  The  defend- 
ant Anderson  made  default,  and  the  action  proceeded  to  judg- 
ment, no  provision  for  a  further  judgment  for  a  deficiency  against 
Metcalf  being  made  therein.  Upon  Anderson's  application,  the 
judgment  has  been  opened  as  to  him,  and  he  allowed  to  come  in 
and  defend.  He  now  urges:  First,  that,  his  land  being  pledged 
to  secure  Metcalfe  debt,  he  stands  in  a  situation  similar  to  that 
of  surety  to  Metcalf,  and  that  the  second  mortgage  operates  as  an 
extension  of  time  of  the  payment  of  the  original  debt,  and,  there- 
fore, that  his  25  acres  are  released  from  the  lien  of  the  mortgage; 
also,  second,  that  the  stipulation  is  a  release  of  a  part  of  the  bond 
indebtedness,  and  that  such  release  operates  also  to  discharge  him 
as  surety. 

On  the  execution  of  the  second  mortgage,  there  was  no  express 
agreement  to  extend  the  time  of  payment  of  any  part  of  the  origi- 
nal debt,  and  the  mere  taking  of  the  same,  though  on  time,  does 
not,  by  implication,  extend  the  time  of  the  payment  of  that  part 
of  the  original  debt  for  which  it  was  given  as  additional,  collat- 
eral security.  Therefore,  Anderson,  the  surety,  is  not  thereby 
released.  Cary  v.  White,  52  N.  Y.  138.  The  stipulation  does  not 
in  terms  release  Metcalf,  the  original  debtor,  from  his  liability 
on  the  bond.  Does  it  impliedly  have  that  effect?  Not  unless  the 
bond  Is  merged  in  the  judgment  herein.  But,  as  to  the  rights  of 
Anderson  and  the  liabilities  of  Metcalf  in  the  relationship  of  these 
codefendants  to  each  other,  the  bond  is  not  merged  in  the  judg- 
ment in  this  action.  Wadsworth  v.  Lyon,  93  N.  Y.  201.  The 
stipulation  waived  the  right  only  to  a  contingency, — the  right  to 
take  judgment  in  this  action  for  a  deficiency  in  the  uncertain  event 
of  there  happening  to  be  a  deficiency  after  the  sale  of  the  land; 
and  its  legal  effect  is  limited  to  its  strict  terms,  and  they  relate 
to  the  plaintiff's  remedy  solely  in  this  action.  It  does  not  preju- 
dice Anderson's  right  of  subrogation,  the  right  to  pay  the  original 
debt,  and  take  an  assignment  of  the  bond,  mortgage,  and  judg- 
ment; for  if  he  should  thus  seek  to  protect  his  rights,  and  there 
should  prove  to  be  a  deficiency  after  applying  on  the  mortgage 
debt  the  proceeds  of  a  sale  of  the  land  described  in  the  mortgage, 
exclusive  of  his  own,  the  court,  in  order  to  protect  Anderson's 
equitable  rights,  would  permit  him,  under  section  1628  of  the  Code 
of  Civil  Procedure,  to  bring  an  action  against  Metcalf  on  the  bond 
for  such  deficiency.  The  bond  in  his  hands  would  still  be  valid 
for  that  purpose.  Wadsworth  v.  Lyon,  supra.  Metcalf  could  not 
be  injured  by  such  a  course,  for  he  still  owes  the  debt,  and  he 
knew  at  the  time  he  took  the  stipulation  that,  as  between  himself 
and  Anderson,  he  was  obtaining  no  release  from  his  obligation 
on  the  bond  in  case  Anderson  should  pay  the  debt  and  take  an 
assignment  of  the  securities.  He  was  content  to  provide  himself 
v.33N.v.s.no.3 — 14 
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against  liability  for  a  deficiency  in  this  action,  and  the  parties, 
therefore,  did  not  mention  the  bond  or  debt  in  their  stipulation. 
The  waiver  of  contingency  in  this  case  is  far  different  from  the 
positive  act  of  releasing  a  part  of  a  debt,  or  of  releasing  a  secu- 
rity to  which  the  surety  would  be  entitled  by  the  doctrine  of  sub- 
rogation, as  was  done  in  Barnes  v.  Mott,  64  N.  Y.  397.  In  this 
case  the  surety  has  lost  no  rights  whatever  by  the  stipulation. 

Judgment  is  ordered  for  the  plaintiff,  with  costs  of  the  term 
against  Anderson. 

(80  Hull,  210.) 

VAN  OAMP  PACKING  CO.  v.  McGUIRE. 

(Supreme  Court,  General  Term,  First  Department  April  11, 1895.) 

Bale— Action  fob  Price— Evidence. 

In  an  action  for  the  price  of  goods  sold  by  plaintiff  to  defendant  by  sam- 
ple, where  defendant  refused  to  accept  the  goods,  and  afterwards  sold 
them  on  plaintiff's  account  and  purchased  at  a  nominal  price,  evidence 
that  defendant  shipped  the  goods  to  a  firm  of  which  he  was  a  member,  by 
which  they  were  manufactured,  making  manufactured  goods  of  the  usual 
quantity  and  quality,  is  admissible  as  bearing  on  the  good  faith  of  defend- 
ant in  rejecting  the  goods. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Van  Camp  Packing  Company  against  James  F. 
McGuire  to  recover  the  price  of  goods.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff  for  $2,689.78,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J,  and  O'BRIEN  and  PARKER, 
JJ. 

William  L.  Snyder,  for  appellant 
John  B.  Adger  Mullally,  for  respondent. 

PARKER,  J.  The  judgment  under  review  awards  to  the  plaintiff 
the  contract  price  of  500  barrels  of  tomato  pulp,  sold  and  delivered 
to  the  defendant  during  the  month  of  November,  1889.  The  making 
of  the  contract,  its  terms,  and  a  delivery  by  the  plaintiff  of  the 
quantity  of  tomato  pulp  called  for  by  it,  is  not  disputed;  the  de- 
fense being  that  the  goods  were  sold  by  sample,  and  that  the 
delivery  made  was  inferior  in  quality  to  the  sample  shown  at  the 
time  the  contract  was  made.  On  the  part  of  the  plaintiff  it  was 
proved  that  the  sample  barrel  was  taken  from  a  lot  of  700  barrels, 
without  any  selection,  every  one  of  which  was  made  by  the  same 
process,  in  the  same  manner,  and  at  the  same  time,  from  the  same 
tomatoes,  and  under  the  same  conditions.  After  the  defendant  had 
contracted  to  take  500  barrels  like  the  sample,  they  were  all 
taken  from  this  same  lot  of  700  barrels,  and  shipped  to  the  defend- 
ant On  the  part  of  defendant  evidence  was  offered  that  the  500 
barrels  were  inferior  in  quality  to  that  of  the  sample  barrel.  We 
shall  not  discuss  this  evidence,  because  it  is  not  contended  that 
the  verdict  rendered  by  the  jury  in  favor  of  the  plaintiff  was  against 
the  weight  of  evidence.    The  questions  on  this  appeal  relate  to 
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the  rulings  of  the  court  in  admitting  evidence,  and  in  refusing  to 
charge  as  requested  by  the  defendant 

The  first  exception  brought  to  our  attention  was  taken  to  the 
admission  of  evidence  showing  that  the  defendant  was  a  partner 
of  Mr.  Law  son,  at  Camden,  N.  J.,  and  that  he  became  such  in  April, 
1890.  It  appears  that  after  the  tomato  pulp  had  been  received, 
and  the  defendant  had  notified  plaintiff  that  he  refused  to  accept 
it  as  a  fulfilment  of  the  contract  to  deliver  to  him  500  barrels  like 
the  sample,  he  stored  it  in  his  own  name,  and  after  some  little  time 
had  elapsed,  during  which  a  number  of  barrels  were  tested  and 
used,  he  caused  the  barrels  remaining  unopened  to  be  sold  on  the 
plaintiffs  account  It  is  not  questioned  but  that  the  sale  was 
made  by  a  licensed  auctioneer,  in  the  regular  way,  and  upon  notice 
to  defendant.  Upon  this  sale  the  defendant  became  the  purchaser 
at  a  nominal  price.  All  of  this  took  place  after  the  commence- 
ment of  this  action,  and  it  was  not  claimed  upon  the  trial  that  this 
sale,  or  the  fact  of  the  purchase  by  the  defendant,  in  any  way 
affected  the  legal  rights  of  the  parties,  which  were  fixed  prior  to 
the  commencement  of  the  action.  But  it  seems  that  after  the 
defendant  had  purchased  435  barrels  at  the  auction  sale,  he  sent 
them  over  to  Camden,  where  they  were  manufactured  into  tomato 
catsnp,  and  it  was  for  that  purpose  they  were  originally  purchased 
by  the  defendant  Francis  Hemphill  testified  that  he  was  in  the 
employ  of  Mr.  Lawson  and  this  defendant,  McGuire,  in  1890,  when 
McGuire  sent  over  the  tomato  pulp  in  question  for  manufacture 
into  catsup,  by  the  firm  of  which  he  was  a  member.  Hemphill 
said  that  the  catsup  made  from  this  pulp  was  like  that  made  from 
other  pulp  put  up  in  barrels,  and  that  from  every  barrel  and  one- 
half  of  pulp  they  manufactured  a  barrel  of  catsup.  Without  fur- 
ther reference  to  the  testimony  of  this  witness,  it  will  be  seen  that 
the  object  which  the  plaintiff  had  in  view  was  to  show  that  the 
pulp  which  the  defendant  insisted  upon  was  worthless  was  made 
into  catsup  by  a  firm  of  which  he  was  a  member.  It  is  true,  as 
the  appellant  urges,  that  if  the  fact  was  that  the  pulp  was  inferior 
to  the  sample  pulp,  the  manufacture  of  it  by  defendant's  firm  after 
it  had  been  purchased  by  him  at  the  auction  sale  would  not  entitle 
the  plaintiff  to  recover,  but  it  constituted  a  fact  which  it  was  proper 
for  a  jury  to  consider  in  weighing  the  evidence  presented  by  the 
defendant  for  the  purpose  of  establishing  that  it  was  not  of  the 
quality  bargained  for,  because,  among  other  reasons,  it  tended  to 
support  the  evidence  of  Hemphill,  the  employe*  of  defendant's  firm 
at  Camden,  that  it  made  good  catsup  and  the  usual  quantity;  and 
it  was  also  a  circumstance  proper  to  be  considered,  in  connection 
with  other  facts  found  bearing  upon  the  good  faith  of  the  defendant 
in  rejecting  the  pulp.  The  court  refused  to  charge,  at  the  request 
of  defendant's  attorney,  that  "whether  they  did  or  did  not  use  the 
19  barrels  of  pulp  after  this  action  was  commenced  is  entirely 
immaterial  to  this  case."  It  was  a  fact  that  19  of  the  barrels 
were  used  after  the  commencement  of  the  action,  and  by  this 
request  the  defendant  sought  to  take  away  from  the  jury  the  right 
to  consider  it  in  connection  with  the  other  facts  proved.   If  he 
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meant  by  that  request  that  the  fact  of  the  use  of  the  19  barrels 
could  not  be  considered  in  connection  with  other  facts  bearing 
upon  the  good  faith  of  the  defendant,  the  request  was  too  broad. 
If,  on  the  other  hand,  it  was  intended  by  it  to  instruct  the  jury 
that  the  use  of  the  19  barrels  after  the  commencement  of  the 
action  could  not  affect  the  legal  rights  of  the  parties,  because  they 
were  fixed  at  the  time  of  its  commencement,  the  legal  proposition 
embraced  in  the  request  was  correct.  But  on  that  ground  he  has 
no  legal  grievance,  because  of  its  refusal,  for  the  court  had  already 
charged  the  jury  to  that  effect,  and  the  defendant  was  not  entitled 
to  have  the  same  proposition  charged  a  second  time.  For  the 
same  reason  the  court  did  not  err  in  refusing  to  charge  the  follow- 
ing request: 

"I  ask  your  honor  to  charge  the  jury  that  the  sole  question,  on  the  merits 
of  this  case,  for  the  jury  to  determine,  is  whether  the  000  barrels  were  up  to 
the  sample.  If  they  were,  then  the  plaintiff  is  entitled  to  a  verdict;  but, 
if  they  were  not,  then  the  defendants  are  entitled  to  a  verdict  for  $659.73." 

The  court  had  fully  and  fairly  presented  this  issue  to  the  jury, 
and  in  the  course  of  the  presentation  had  made  such  allusions  to 
the  evidence  as  would  naturally  tend  to  aid  the  jury  in  reaching  a 
proper  conclusion  with  reference  to  that  issue.  By  this  request 
the  defendant  sought  to  have  the  proposition  recharged,  but  apart 
from  the  comments  which  the  court  had  deemed  it  its  duty  to  make 
in  connection  with  it, — a  method  of  securing  a  little  advantage 
often  resorted  to,  and  quite  too  frequently  with  success.  But  to 
this  request  the  trial  court  responded:  "That  I  refuse,  except  as 
already  charged."  As  it  already  had  been  sufficiently  charged,  as 
we  have  observed,  the  disposition  made  of  the  request  was  proper. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 

(8G  Hun,  143.)  s=======' 

E.  DE  BRAEKELEER  &  CO.,  Limited,  v.  SCHWABELAND  et  aL 

(Supreme  Court,  General  Term,  First  Department.  April  11, 1805.) 

Appeal— Objections  not  Raised  Below. 

In  replevin  for  goods  seized  under  execution,  an  objection  that  the  jury 
fixed  the  value  of  the  property  as  of  the  date  of  the  levy,  and  not  as  of 
the  day  of  trial,  cannot  be  raised  for  the  first  time  on  appeal. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  E.  De  Braekeleer  &  Co.,  Limited,  against  Henry 
Schwabeland  and  others,  to  recover  possession  of  chattels.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendants  appeal.  Af- 
firmed. 


Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Uriah  W.  Tompkins,  for  appellants. 
Daniel  P.  Hayes,  for  respondent 

O'BRIEN,  J.  This  action  was  originally  brought  against  the 
sheriff  to  recover  certain  chattels  taken  by  the  latter  under  an 
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execution  upon  a  judgment.  The  property,  when  levied  upon, 
was  claimed  by  plaintiff,  and,  upon  demanding  its  return,  the  judg- 
ment creditor,  with  the  defendants  as  sureties  on  the  bond,  having 
indemnified  the  sheriff,  the  latter  retained  and  subsequently  sold 
the  property  under  the  execution.  This  action  in  replevin,  there- 
fore, though  originally  brought  against  the  sheriff,  was  changed 
by  the  substitution  of  these  defendants  in  his  place. 

The  facts  alleged  in  the  complaint  are  that  on  April  14,  1892, 
Peter  R.  Saitta  and  E.  Saitta,  at  that  time  in  business  as  retail 
grocers  under  the  name  of  Saitta  &  Co.,  as  security  for  the  pay- 
ment of  their  several  notes,  amounting  to  $1,429.66,  executed  and 
delivered  to  plaintiff  a  chattel  mortgage  upon  three  wagons,  two 
horses,  and  certain  harness,  etc.,  set  out  in  a  schedule  attached  to 
the  mortgage.  This  mortgage  was  not  recorded  until  the  9th  day 
of  May,  1892.  On  the  7th  day  of  May,  1892,  the  sheriff,  under  an 
execution  that  had  issued  upon  a  judgment  of  the  city  court,  where- 
in E.  Christian  Korner  and  Henry  Schwabeland  were  plaintiffs, 
and  the  Saittas  defendants,  for  |383.22,  levied  upon  the  same 
property  described  in  the  chattel  mortgage.  The  complaint  al- 
leged that  this  judgment  was  fraudulent  and  void,  and  was  entered 
pursuant  to  a  plan  or  scheme  to  hinder,  delay,  and  defraud  credit- 
ors of  the  firm  of  Saitta  &  Co.,  and  to  enable  the  latter  to  receive 
benefit  from  the  judgment  Similar  charges  were  made  against 
another  judgment  in  favor  of  Salvatore  Messina;  but  as  the  defend- 
ants did  not  claim  that  the  latter  was  valid,  or  seek  to  justify  the 
acts  of  the  sheriff,  and  based  their  right  to  a  levy  and  sale  of  the 
property  on  the  judgment  of  Korner  &  Schwabeland,  we  need  not 
again  refer  to  the  Messina  judgment. 

It  will  therefore  be  seen  that  the  questions  involved  and  sub- 
mitted to  the  jury  were  that  plaintiff,  claiming  under  a  chattel 
mortgage,  sought  the  possession  of  property  covered  by  that  mort- 
gage which  had  been  given  to  them  by  Saitta  &  Co.  for  a  good  and 
valuable  consideration,  and  which,  by  its  terms,  entitled  them, 
when  the  amount  due  was  not  paid,  to  the  possession  of  the  property 
mortgaged;  that  they  were  prevented  from  taking  possession  by 
the  entry  of  a  judgment,  the  issuance  of  an  execution,  and  a  levy- 
ing of  the  sheriff  upon  the  property,  under  a  judgment  which  was 
fraudulent  and  void.  It  is  conceded  that  the  chattel  mortgage 
was  not  filed  until  two  days  after  the  levy  by  the  sheriff  was  made; 
bnt  it  is  well  settled  that  a  chattel  mortgage,  as  between  the 
parties,  is  perfectly  good  without  being  filed  (Jones  v.  Qraham,  77 
N.  Y.  628),  and  is  enforceable  against  everybody  except  a  bona  fide 
purchaser  or  creditor.  It  is  equally  well  settled  that  a  chattel 
mortgage  which  has  not  been  filed  is  void  as  against  a  bona  fide 
judgment  creditor,  with  an  execution  in  the  hands  of  the  sheriff. 
We  regard  it  also  as  good  law  that  such  mortgage  is  valid  as 
against  a  judgment  that  is  fraudulent  and  void,  and  which  was 
entered  pursuant  to  a  fraudulent  scheme  to  cheat  the  creditors  of 
the  judgment  debtor,  and  secure  for  the  latter  some  benefit  out  of 
the  property  seized  and  sold  upon  an  execution  issued  upon  such 
judgment    Upon  the  pleadings,  therefore,  the  issue  was  fairly 
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presented  as  to  whether  or  not  this  judgment  nnder  which  the 
sheriff  levied  was  fraudulent  and  void.  To  sustain  this  issue  upon 
plaintiff's  part,  evidence  was  introduced  tending  to  show  that  the 
debt  upon  which  the  judgment  purported  to  be  founded  had  been 
paid,  and  that,  notwithstanding  such  payment,  an  arrangement, 
with  knowledge  on  the  part  of  the  judgment  creditors,  was  by 
their  agent  entered  into,  by  which  the  judgment  was  to  be  entered 
and  execution  issued,  the  property  levied  upon  and  sold,  and  out  of 
the  proceeds  of  sale  the  judgment  debtors  were  to  secure  to 
themselves  the  benefit  of  the  property  when  bought  in,  or  a  portion 
of  the  proceeds;  that  this  scheme  was  carried  out;  and  that,  after 
the  sale,  a  portion  of  the  amount  realized  was  paid  to  the  judgment 
debtors.  In  addition,  there  was  furnished  evidence  of  the  suc- 
cessive steps  taken  leading  up  to  the  entry  of  the  judgment  at- 
tacked, including  the  suspicious  alteration  of  dates  appearing  in 
the  judgment  roll.  The  defendants  presented  evidence  on  their 
side  tending  to  show  that  the  claim  which  was  the  basis  of  the 
judgment  had  not  been  paid,  though  they  admitted  that  they  had 
received  certain  property  from  their  debtors  to  an  amount  in  excess 
of  their  claim,  which  they  stated,  however,  was  merely  as  collateral 
therefor,  and  not  as  payment  thereof.  In  this  connection,  the  de- 
fendants offered  in  evidence,  as  an  exhibit,  the  paper  in  writing, 
signed  by  Saitta  &  Co.,  which  states:  "To  satisfy  the  amount 
and  claim  due  on  the  suit  now  pending,  and  to  be  discontinued  to- 
day, we  hereby  assign,  transfer,  and  set  over  unto  Korner  & 
Schwabeland  three  barrels  of  whisky  and  one  barrel  of  sherry;" 
and  the  plaintiff's  exhibit  signed  by  Korner  &  Schwabeland,  which 
states:  "We  agree  to  allow  Saitta  &  Co.  to  pay  the  sum  of  $354, 
and  the  goods  now  deposited  with  us  are  to  be  returned  within 
three  months  on  payment  of  that  amount  due  us."  These,  which 
are  not  all  the  evidence  on  the  subject,  are  referred  to  as  showing 
that  a  question  of  fact  was  fairly  presented  as  to  whether  or  not, 
before  the  entry  of  judgment,  the  claim  upon  which  it  was  founded 
had  or  had  not  been  paid ;  and,  this  question  having  been  properly 
presented  to  the  jury,  their  verdict  upon  this  branch  of  the  case 
is  conclusive. 

As  will  be  seen  from  the  quotation  which  we  make  from  the 
charge  of  the  learned  trial  judge: 

"The  question  here,  therefore,  Is  whether  the  judgment  and  execution  were 
valid.  The  plaintiff  says  they  were  not  They  claim  that  judgment  was  en- 
tered against  Saitta  &  Co.  after  the  claim  embraced  within  it  had  been  set- 
tled and  paid.  The  defendants'  answer  to  this  is  that  the  claim  was  not  paid. 
Their  contention  is  that  the  goods  which  they  received  were  not  received  un- 
der an  agreement  that  they  should  be  taken  in  payment  and  satisfaction  of 
their  claim;  that  it  was  to  be  received  only  by  way  of  collateral,  and  that  its 
acceptance,  even  as  collateral,  was  to  depend  upon  Its  being  satisfactory; 
that,  when  received,  they  found  it  was  not  what  It  was  represented  to  be; 
and  that  they  notified  Saitta  &  Co.  that  they  would  not  accept  it  That  again, 
is  denied  upon  the  other  side,  and  raises  the  question  of  fact  for  your  de- 
termination." 

The  other  question,  as  to  whether  the  judgment  was  entered  and 
the  execution  issued  for  the  purpose  of  cheating  and  defrauding 
these  plaintiffs,  and  preventing  their  executing  their  mortgage, 
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was,  upon  the  evidence,  a  question  of  fact,  and,  under  proper  in- 
structions, was  submitted  by  the  court  for  the  determination  of 
the  jury.  There  waa  no  exception  to  the  charge,  and,  all  the 
questions  involved  having  been  fairly  and  clearly  presented,  the  ver- 
dict of  the  jury  upon  the  facts  is  conclusive. 

In  addition  to  the  question  raised  upon  the  motions  to  dismiss 
upon  the  complaint  and  the  opening,  and  when  the  testimony  of 
the  plaintiff  was  closed,  which,  as  we  have  endeavored  to  point  out, 
were  properly  denied,  the  appellants  have  pressed  upon  our  atten- 
tion one  or  two  other  questions  which  may  be  briefly  referred  to. 

They  insist  that  the  jury  fixed  the  value  of  the  property  as  of  the 
date  of  the  levy  by  the  sheriff,  while  the  Code  requires  that  the 
value  should  be  as  of  the  day  of  trial.  This  question  was  not 
raised  below,  nor  was  any  exception  taken  to  the  charge  of  the 
judge  upon  this  subject,  the  fact  being  that  the  judge  charged 
that  the  jury  were  to  assess  the  value  of  the  property  as  they 
deemed  it  to  be  established  by  the  evidence;  and  at  the  instance  of 
the  defendants'  counsel,  who  asked  that  the  jury  be  permitted  to 
consider  the  testimony  of  the  value  of  the  property  as  given  by  the 
deputy  sheriff  who  sold  it,  the  court  stated  that  they  could  take 
into  consideration  anything  that  was  in  evidence  upon  that  subject 
While,  therefore,  the  point  was  not  made  at  the  proper  time,  and 
is  not  now  available,  it  is  still  insisted  that  the  plaintiff,  under  de- 
fendants' objection,  was  permitted  to  show  the  value  at  the  date 
when  some  of  the  goods  were  purchase/1,  two  or  three  months  prior 
to  the  time  of  the  seizure.  That  the  exceptions  thus  relied  upon 
are  not  good  either  in  form  or  substance  is  easy  of  demonstration. 
The  witness  who  purchased  the  wagons  was  on  the  stand,  and  testi- 
fied that  he  had  bought  and  sold  horses  and  wagons  before  that 
time,  and  was  familiar  with  their  value;  and,  after  this  testimony 
showing  his  competency,  the  question  was  asked  him,  "What  were 
those  wagons  worth?"  to  which  he  answered,  "We  paid  |190  apiece 
for  them."  Then  came  the  objection  that  no  foundation  had  been 
laid  for  the  question.  When  the  questions  were  asked,  "What 
was  the  value  of  the  horses?"  and,  again,  "What  was  the  value 
of  the  harness?"  objections  were  made  upon  the  same  ground,  and 
the  further  one  that  it  was  incompetent,  neither  of  which  were 
good. 

The  other  rulings  upon  evidence  complained  of  relate  to  con- 
versations between  one  of  the  Saittas  and  the  agent  of  Korner  & 
Schwabeland,  out  of  which  the  arrangement  grew  which  resulted 
in  the  fraudulent  scheme  and  the  entry  of  the  fraudulent  judgment 
complained  of.  It  is  insisted  that  such  conversations  were  not 
competent  as  against  the  sheriff  or  these  indemnitors.  This  is 
but  another  way  of  urging  that  it  is  not  competent  for  the  plaintiff 
to  show  the  fraudulent  scheme  or  the  fraudulent  judgment,  the 
mere  statement  of  which  proposition,  it  seems  to  us,  answers  itself. 

Upon  examination  of  the  record,  therefore,  we  fail  to  find  any 
merit  in  the  appeal.  We  think  that  the  judgment  was  right,  and 
should  be  affirmed,  with  costs.   All  concur. 
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In  re  DB  FOREST. 


(Supreme  Court,  General  Term,  First  Department  April  11,  1885.) 

Executors  and  Administrators— Accounting— Crrmo  Creditors. 

On  an  accounting,  all  the  creditors  who  have  presented  claims  must  be 
cited;  and  it  is  no  excuse  for  failure  to  cite  a  creditor  that  the  executor 
claims  to  have  paid  him,  and  presents  a  voucher. 

Motion  for  reargument  Denied. 
For  decision  on  appeal,  see  31  N.  Y.  Supp.  1127. 
Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Rastus  S.  Ransom,  for  the  motion. 
S.  S.  Perry,  opposed, 

PER  CURIAM.  The  appeal  in  this  matter  was  taken  from  an 
order  of  the  surrogate's  court  directing  a  supplementary  citation 
to  all  the  creditors  of  the  estate,  including  those  whose  claims 
the  administratrix  claimed  to  have  paid  in  full.  Upon  the  argu- 
ment of  this  appeal  the  order  of  the  surrogate  was  affirmed,  and 
this  motion  for  a  reargument  is  made  upon  the  ground,  apparently, 
that  it  has  not  been  the  customary  practice  to  cite  creditors,  upon 
an  accounting,  whom  the  executor  or  administrator  claimed  to 
have  paid  in  full,  and  for  which  payment  the  executor  or  adminis- 
trator presents  alleged  vouchers.  It  is  a  familiar  rule,  upon  an 
accounting,  to  cite  all  legatees,  whether  vouchers  for  the  payment 
of  their  legacies  are  produced  or  not;  and  it  is  difficult  to  see  how 
there  can  be  any  distinction  between  the  case  of  a  legatee  of  a 
decedent  and  that  of  a  creditor  of  a  decedent  Certainly,  in  the 
statute  where  the  question  of  citation  is  spoken  of  no  such  dis- 
tinction is  hinted  at    Section  272S  reads  as  follows: 

"In  either  of  the  following  cases  an  executor  or  administrator  may  present 
to  the  surrogate's  court  his  account  and  a  written  petition  duly  verified  pray- 
ing that  his  account  may  be  judicially  settled;  and  that  the  sureties  in  his 
official  bond  or  the  legal  representatives  of  such  surety  and  creditors  or  per- 
sons claiming  to  be  the  creditors  of  the  decedent  and  the  decedent's  husband 
or  wife,  next  of  kin  and  legatees  if  any,  or  If  either  of  these  persons  Is 
dead  his  executor  or  administrator  if  any,  may  be  cited  to  attend  the  settle- 
ment." 

The  right  to  this  accounting  depends  upon  the  lapse  of  one  year, 
and  the  publication  of  a  notice  to  creditors.  The  surrogate,  upon 
the  presentation  of  such  a  petition,  must  issue  the  citation  accord- 
ingly. And  there  is  a  further  provision  that  a  creditor  or  a  person 
interested  in  the  estate,  although  not  cited,  is  entitled  to  appear  at 
the  hearing,  and  thus  make  himself  a  party  to  the  proceeding.  It 
would  seem,  therefore,  that  it  was  in  contemplation  of  the  statute 
that  all  creditors  of  the  decedent  should  be  cited,  and,  if  they  are 
dead,  their  executors  or  administrators,  if  any  there  be.  It  may 
well  be  that  where  a  creditor  has  not  presented  his  claim,  and  has 
not  thereby  intervened  in  the  proceeding,  he  may  not  be  entitled 
to  notice.  But  having  intervened,  by  the  presentation  of  his  claim, 
it  is  difficult  to  see  upon  what  theory  he  should  be  ignored  in  the 
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subsequent  proceedings.  It  does  not  seem  to  be  any  answer  to 
this  suggestion  that  the  executor  claims  to  have  paid  the  creditor 
in  full,  and  presents  a  voucher,  because  the  creditor,  if  he  were 
allowed  an  opportunity  to  do  so,  might  be  able  to  establish  that 
the  voucher  presented  was  not  his  and  that  he  had  not  been  paid. 
In  view  of  the  provision  that  a  creditor  or  person  interested  in  the 
estate  is  entitled  to  appear  on  the  hearing,  and  thus  make  himself 
a  party  to  the  proceeding,  although  not  cited,  it  may  be  that  the 
failure  to  cite  the  creditor  does  not  oust  the  court  of  jurisdiction 
in  respect  to  the  accounting.  But  it  is  manifest  that  it  is  the  bet- 
ter practice,  where  it  is  possible,  to  cite  the  parties  who  were 
interested  in  the  estate  at  the  time  of  the  death  of  the  decedent, 
unless  there  is  some  reason  shown  why  the  ordinary  course  should 
not  be  pursued.  The  argument  that  it  is  difficult  in  many  cases 
to  serve  a  citation  upon  all  creditors,  whether  they  have  been  paid 
or  not,  does  not  seem  to  be  entitled  to  a  great  deal  of  weight,  be- 
cause, if  any  obstacles  exist  which  cannot  be  overcome,  undoubt- 
edly service  of  citation  may  be  dispensed  with.  The  language  of 
the  statute  does  not  seem  to  have  made  it  obligatory  upon  the 
surrogate  to  issue  such  citation.  But,  where  the  surrogate  has 
directed  such  a  citation  to  issue,  this  court  should  not,  except  in 
a  very  plain  case,  say  that  it  was  not  a  wise  exercise  of  power. 
Parties,  in  case  they  desire,  upon  the  payment  of  claims,  to 
obviate  the  necessity  of  serving  citations  upon  such  creditors  as 
they  have  paid,  may  very  easily  take  a  waiver  of  citation  in  the 
manner  provided  for  by  the  practice  in  the  surrogate's  court 
There  does  not  seem,  therefore,  to  be  any  reason  for  a  reargument, 
and  the  motion  should  be  denied,  with  1 10  costs. 


<86  Hon,  277.) 

WYMAN  et  aL  v.  WOODBURY  et  aL 
(Supreme  Court,  General  Term;  First  Department  April  11,  1895.) 

L  Wii^ls— Construction— Residuary  Clause. 

A  will,  after  various  specific  and  pecuniary  legacies,  provided:  '1  ap- 
point E.  my  legatee,  and  give  to  ber  all  not  before  specified  in  this,  and 
request  her  to  give  as  I  may  direct  or  sell  from  what  remains.  I  appoint 
W.,  M.,  and  R.  executors,  and  direct  that,  after  the  payment  of  my  debts 
and  sums  above  named,  they  sell  bonds,  stocks,  and  other  property*  and 
give  the  money  thus  collected  to  hospitals,"  etc.  Held,  that  such  pro- 
vision gave  E.  all  the  property  not  disposed  of  by  the  other  clauses. 

2.  Same— Precatory  Bequest. 

A  provision  by  which  testatrix  disposed  of  the  residue  of  her  estate, 
and  "requested"  the  residuary  legatee  "to  give  as  I  may  direct  or  sell 
what  remains,"  does  not  create  a  precatory  trust  where  she  falls  to 
direct  by  a  subsequent  testamentary  instrument  to  whom  the  property 
Is  to  be  given. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  Wyman,  Levi  P.  Morton,  and  John  G.  Richard- 
son, as  executors  of  the  will  of  Lizzie  N.  Perkins,  deceased,  against 
Ellen  C  Woodbury  and  others,  to  obtain  a  judicial  construction 
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of  said  will.  From  a  judgment  construing  the  will,  defendant 
Woodbury  appeals.    Reversed  in  part 

September  23,  1891,  Lizzie  N.  Perkins,  aged  about  00  years,  died  at  Paris, 
France,  leaving  ber  father,  Thomas  Harward,  her  sole  heir  and  next  of 
kin,  who  died  November  30,  1891,  aged  103  years,  8  months,  and  15  days, 
leaving  an  estate  of  considerable  value.  He  left  no  descendants,  and  left  a 
last  will,  the  executors  of  which  are  parties  defendant  herein.  Mrs.  Perkins 
left  a  holographic  will  and  testament,  executed  January  0,  1890,  at  Paris, 
France,  by  which,  after  making  12  pecuniary  legacies,  amounting  to  $88,- 
000,  11  specific  bequests,  and  2  specific  devises,  she  provided:  "I  appoint 
Ellen  O.  Woodbury  my  legatee,  and  give  to  her  all  not  before  specified  in 
this,  and  request  her  to  give  as  I  may  direct  or  sell  from  what  remains.  I 
appoint  John  H.  Wyman,  L.  P.  Morton,  and  John  J.  Richardson  executors, 
and  direct  that,  after  the  payment  of  my  debts  and  sums  above  named,  that 
they  shall  sell  bonds,  stocks,  and  other  property,  and  give  the  money  thus 
collected  to  hospitals  and  homes  for  women  in  Washington  and  New  York" 

September  22,  1892,  the  will  was  duly  admitted  to  probate  by  the  sur- 
rogate's court  of  the  city  and  county  of  New  York;  and  October  3,  1892,  let- 
ters testamentary  were  Issued  thereon  to  the  plaintiffs,  who  were  nominated 
In  the  will  as  executors.  Among  the  papers  left  by  the  testatrix  was  the 
following,  written  in  her  own  hand,  and  known  in  this  litigation  as  "Ex- 
hibit 5:" 

"Nell  sell  what  you  can  of  my  things  and  give  the  money  to  .the  poor.  Give 
of  my  paintings  to  Mrs.  Dana  something.  Give  my  clothing  to  Lizzie  Pen- 
nell  and  my  guitar.  To  Martle  Richardson  the  small  set  of  silver  with  kettle, 
the  large  Sevres  to  be  sold,  money  to  be  given  to  the  poor.  Sell  the  con- 
tents of  the  two  large  boxes  at  Llncon,  money  to  be  given  to  the  poor.  Give 
the  Nekaver  girls  some  of  my  paintings.  I  am  too  wild  Nell  with  the  thought 
of  death  to  do  what  I  would.  As  I  think  of  anything  I  shall  put  it  down. 
Try  to  do  as  I  would  wish.  Give  Mrs.  Dana  my  Indian  shawls.  Florence 
Matthews  the  small  silver  kettle  and  little  cups  tea  pot.  Burn  every  paper 
and  family  picture." 

It  is  conceded  that  Ellen  G.  Woodbury  is  the  person  referred  to  in  this 
paper  as  "Nell."    The  testatrix  left  a  personal  estate  inventoried  at  $129,- 


790.24,  which  consisted  of 

Cash   $   2,688  14 

Furniture  and  goods   3,478  10 

Shares  of  various  corporations  and  bonds  issued  by  various 
corporations    123,624 


$129,790  24 

Real  estate  in  Brooklyn  valued  at  $10,000  00 

Real  estate  In  Newport  (specifically  devised  to 

Florence  Matthews)  valued  at   6,000  00 

Real  estate  in  Washington  (specifically  devised  to 

Ellen  C.  Woodbury)  valued  at   2,600  00 

  18,600  00 


Total  estate,  real  and  personal  $148,390  24 


At  special  term  it  was.held  that  the  legacy  of  one  thousand  dollars  to  "the 
poor  of  Bath"  was  void  for  uncertainty;  and  that  the  legacy  of  $4,000  to 
••the  American  Hospital,  if  erected  in  Paris,"  was  void  because  no  such  In- 
stitution was  in  existence  at  the  death  of  the  testatrix.  It  was  also  held 
that  the  devise  and  bequest  to  Ellen  C.  Woodbury,  and  to  her  executors,  by 
the  clauses  above  quoted,  were  void  "for  want  of  intrinsic  certainty  and  ex- 
trinsic application";  and  that  the  residue  of  the  testatrix's  estate  passed  to 
ber  father,  Thomas  Harward,  sole  heir  and  next  of  kin. 

Argued  before  VAN  BRUNT,  P.  J,  and  O'BRIEN  and  FOIr 
LETT,  JJ. 
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William  G.  Choate,  for  appellant  Ellen  C.  Woodbury. 
James  D.  Fessenden,  for  respondents  the  executors  of  Lizzie  N. 
Perkins. 

Daniel  G.  Rollins,  for  respondents  the  executors  of  Thomas  Har- 
vard. 

B.  D.  Silliman,  for  respondent  Greenwood  Cemetery. 
Edmund  Kelly,  for  respondent  Dr.  Labadie  Lagrave. 

FOLLETT,  J.  The  plaintiffs,  executors  of  Lizzie  N.  Perkins, 
have  not  espoused  the  cause  of  any  of  the  litigants,  and  do  not 
contend  for  any  particular  interpretation  of  the  will,  but  simply 
ask  the  court  <to  construe  it  so  they  may  be  relieved  from  liability. 
Ellen  C.  Woodbury  has  appealed  from  the  whole  of  the  judgment, 
bnt  in  fact  she  challenges  only  that  part  of  it  adjudging  to  be  void 
the  clause:  "I  appoint  Ellen  C.  Woodbury  my  legatee,  and  give  to 
her  all  not  before  specified  in  this,  and  request  her  to  give  as  I 
may  direct  or  sell  from  what  remains."  The  sole  question  dis- 
cussed at  the  bar  of  this  court,  and  the  only  one  involved  on  this 
appeal,  is  whether  Ellen  C.  Woodbury  is  the  residuary  legatee  of 
the  testatrix,  and  entitled  to  all  of  her  estate  not  legally  devised 
and  bequeathed,  or  are  the  executors  of  her  father,  who  was  the 
sole  next  of  kin,  entitled  to  the  residuum?  The  two  clauses  quoted 
in  the  statement  which  precedes  this  opinion  are  the  last  ones 
in  the  will,  but  a  residuary  clause  may  be  the  first,  the  last,  or 
an  intermediate  one,  and  it  is  quite  immaterial  what  its  position 
may  be,  provided  it  was  the  intention  of  the  testator  by  it  to 
dispose  of  all  of  his  property  not  devised  or  bequeathed  in  other 
parte  of  the  will.  Fleming  v.  Burrows,  1  Russ.  276,  5  Law  J.  Gh. 
115.  The  position  in  the  will  of  such  a  clause  may  sometimes 
aid  to  interpret  it  or  the  other  provisions,  but,  if  the  intent  of  the 
testator  is  manifest,  its  position  will  not  affect  its  validity.  The 
questions  in  this  case  are:  (1)  Did  the  testatrix  intend  to  give 
all  of  her  property  not  disposed  of  by  the  other  clauses  of  her 
will  to  Ellen  C.  Woodbury?  (2)  In  case  that  was  her  intent,  is 
the  language  used  by  her  sufficient,  under  the  rules  of  law,  to  carry 
the  residuum  to  Miss  Woodbury?  (3)  Do  the  words,  "and  request 
her  to  give  as  I  may  direct  or  sell  from  what  remains,"  create  a 
precatory  trust?  It  is  perfectly  clear  that  the  testatrix  did  not 
intend  to  die  intestate  as  to  any  part  6f  her  estate.  It  is  manifest 
that  she  did  not  intend  that  any  part  of  her  estate  should  go  to  her 
next  of  kin,  her  father, — a  centenarian,  and  more,  who,  as  it  ap- 
pears by  his  will,  had  a  considerable  estate,  the  pecuniary  be- 
quests therein  amounting  to  more  than  $90,000,  $34,000  being  left 
to  charitable  corporations.  Neither  did  she  intend  that  all  of 
the  avails  derived  from  the  sales  of  "bonds,  stocks,  and  other 
property"  should  be  divided  among  "hospitals  and  homes  for 
women  in  Washington  and  New  York,"  because  her  pecuniary  be- 
quests, amounting  to  |38,000,  exceeded  the  value  of  all  of  her 
estate,  other  than  her  "bonds  and  stocks,"  most  of  which  she  spe- 
cifically devised  and  bequeathed.  The  fact  that  the  testatrix  did 
not  intend  to  bequeath  to  Ellen  C.  Woodbury  her  "bonds,  stocks, 
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and  other  property,"  directed  by  the  final  clause  to  be  sold  and  the 
avails  given  to  hospitals  and  homes,  is  not  decisive  of  the  question 
whether  the  testatrix  intended  that  Miss  Woodbury  should  be  the 
residuary  legatee,  because  it  often  happens  that  a  residuary  clause 
carries  to  such  a  legatee  lapsed  devises  and  bequests,  and  property 
which  the  testator  intended  and  attempted  to  give  to  others,  but 
failed  by  reason  of  the  invalidity  of  the  provisions  by  which  the  in- 
tention was  attempted  to  be  effectuated.  But,  when  it  is  doubtful 
whether  the  testator^  intended  to  give  the  residuum  of  his  estate 
to  a  particular  person,  all  of  the  clauses  of  the  will  may  be  con- 
sidered as  bearing  on  the  question  of  intent.  It  was  shown  that 
Miss  Woodbury  was  the  intimate  friend  and  companion  of  the 
testatrix,  to  whom,  when  the  latter  was  "wild  with  the  thought  of 
death,"  she  appealed  to  "burn  every  paper  and  family  picture,"  and 
to  dispose  of  many  of  her  articles  of  personal  property  as  directed, 
and  to  "try  to  do  as  I  would  wish."  The  clause  under  considera- 
tion begins:  "I  appoint  Ellen  0.  Woodbury  my  legatee,  and  give 
all  not  before  specified  in  this,"  etc.  This  language  was  designed 
to  express  an  intent  then  existing  in  the  mind  of  the  testatrix. 
What  was  it?  Clearly  not  to  give  to  Miss  Woodbury  a  particular 
sum,  for  none  is  mentioned,  nor  to  make  a  specific  bequest  or  de- 
vise, for  no  property,  real  or  personal,  is  specified;  and  so  if  the 
testatrix  had  an  intent,  as  we  must  presume  she  had,  we  are  driven 
to  the  conclusion  that  her  intent  was  to  give  her  what  remained 
after  paying  her  debts,  and  satisfying  the  particular  legacies  and 
devises  made  by  the  will.  The  last  word  of  the  following  sentence 
is  not  meaningless:  "And  give  as  I  may  direct  or  sell  from  what 
remains."  "Remains"  plainly  refers  to  some  part  of  her  estate. 
What  part?  Manifestly  to  the  part  left  undisposed  of  by  the  other 
clauses  of  her  will.  "Remains,"  in  this  connection,  denotes  "resi- 
due." This  brings  us  to  the  second  question,  is  the  language  em- 
ployed sufficient,  under  the  rules  of  law,  to  carry  the  residuum  to 
Miss  Woodbury? 

The  words,  "I  appoint  A.  my  legatee,"  or  "I  nominate  A.  my 
legatee,"  of  a  sum  specified,  or  of  the  residue  of  my  estate,  carries 
to  him  the  sum  specified,  or  the  residue,  as  effectually  as  though 
the  formal  and  more  usual  words,  "I  bequeath  to  A.  a  sum  speci- 
fied, or  the  residue  of  my  estate,"  had  been  used.  Spark  v.  Pur- 
nell,  Hobart,  75;  Tayler  v.  Web,  Style,  301;  Jackson  v.  Kelly,  2 
Ves.  Sr.  285;  Parker  v.  Nickson,  1  De  Gex,  J.  &  S.  177;  Waite  v. 
Combes,  5  De  Gex  &  S.  676;  Hughes  v.  Pritchard,  6  Ch.  Div.  24; 
Laing  v.  Barbour,  119  Mass.  523;  Succession  of  Ehrenberg,  21  La. 
Ann.  280.  "No  particular  mode  of  expression  is  necessary  to  con- 
stitute a  residuary  legatee.  It  is  sufficient  if  the  intention  of  the 
testator  be  plainly  expressed  in  the  will;  that  the  surplus  of  his 
estate,  after  payment  of  debts  and  legacies,  shall  be  taken  by  a 
person  there  designated."  2  Williams,  Ex'rs  (7th  Am.  Ed.)  801, 
and  cases  cited;  1  Jarm.  Wills  (6th  Am.  Ed.)  724  et  seq.,  and  cases 
cited.  If  so  intended,  the  word  "bequest"  will  pass  real  estate, 
and  the  word  "devise"  will  carry  personalty.  Cole  v.  Covington, 
86  N.  C.  295;  Williams  v.  McComb,  3  Ired.  Eq.  450;  Laing  v.  Bar- 
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bour,  supra;  Estate  of  Pfuelb,  48  Cal.  643;  Jackson  v.  Kelly, 
supra;  Hughes  t.  Pritchard,  supra;  Trust  Co.  v.  Smith,  82  Hun, 
494,  31  N.  Y.  Supp.  519;  1  Williams,  Ex'rs  (7th  Am.  Ed.)  94;  1 
Jarm.  Wills  (6th  Am.  Ed.)  693,  697.  The  clause  under  considera- 
tion is  sufficient  In  law  to  devise  and  bequeath  the  residuary  estate 
to  Ellen  C.  Woodbury. 

This  brings  us  to  the  third  question,  does  the  clause  create  a 
precatory  trust?  The  testatrix  did  not  direct  Miss  Woodbury  to 
give  or  sell  any  part  of  the  property  devised  and  bequeathed  to  her. 
The  clause  implies  that  she  may  make  a  direction,  but  she  never 
did  by  a  subsequent  testamentary  instrument,  and  a  trust  is  not 
created.  In  re  O'Hara's  Will,  95  N.  Y.  403;  In  re  Keleman's  Will, 
126  N.  Y.  73,  26  N.  E.  968.  The  judgment  should  be  affirmed,  ex- 
cept the  part  which  declares  to  be  void  the  clause:  "I  appoint 
Ellen  C.  Woodbury  my  legatee,  and  give  to  her  all  not  before  speci- 
fied in  this,  and  request  her  to  give  as  I  may  direct  or  sell  from 
what  remains,"  This  part  of  the  judgment  should  be  reversed, 
and  the  executors  directed  to  pay  and  transfer  to  Ellen  C.  Wood- 
bury all  of  the  testatrix's  estate  not  held  to  have  been  legally  de- 
vised and  bequeathed  by  the  judgment  of  the  special  term.  Miss 
Woodbury  having  appealed  from  the  whole  of  the  judgment,  the 
Greenwood  Cemetery  and  Dr.  Labadie  Lagrave  were  justified  in 
appearing  in  this  court  to.  sustain  their  bequests.  The  plaintiffs 
Ellen  C.  Woodbury,  the  executors  of  Thomas  Harward,  the  Green- 
wood Cemetery,  and  Dr.  Labadie  Lagrave  are  entitled  to  costs,  pay- 
able out  of  the  estate.    All  concur. 

(86  Hon,  148.) 

PEOPLE  ex  reL  HECKER-JONES-JEWELL  MILLING  CO.  V.  BARKER 
et  al.,  Tax  Commissioners. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

L  Taxation— Reviewing  Assessment. 

On  a  proceeding  to  review  an  assessment,  matters  not  presented  to  the 
assessors  on  the  application  to  them  for  the  reduction  and  correction  of 
the  assessment  will  not  be  considered. 
&  Sake — Foreign  Corporations— Deducting  Debts. 

A  foreign  corporation  is  not  entitled  to  have  deducted  from  the  capital 
employed  by  It  in  New  York  the  amount  of  debts  incurred  by  it  in  ac- 
quiring such  capital. 

Appeal  from  special  term,  New  York  county. 

Certiorari  by  the  Hecker- Jones- Jewell  Milling  Company  against 
Edward  P.  Barker  and  others,  commissioners  of  taxes,  to  review  an 
assessment  of  relator's  personal  property  for  the  year  1894.  The 
writ  was  dismissed,  and  relator  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

John  M.  Bowers,  for  appellant 
James  M.  Ward,  for  respondents. 

O'BRIEN,  J.  The  writ  was  sought  under  chapter  269  of  the 
Laws  of  1880,  to  review,  vacate,  set  aside,  or  modify  the  assessed 
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valuation  of  the  personal  estate  of  the  relator  levied  by  the  com- 
missioners of  taxes  of  the  city  of  New  York  for  the  year  1894,  at 
the  sum  of  $2,313,000.  This  amount  was  arrived  at  by  the  com- 
missioners from  a  statement  filed  with  them,  in  which  the  relator 
showed  that  it  was  a  corporation  organized  under  the  laws  of  the 
state  of  New  Jersey,  having  its  principal  office  at  Jersey  City;  and, 
for  the  purpose  of  showing  its  condition  for  the  purposes  of  assess- 
ment in  this  state,  it  alleged  that  its  total  gross  assets  were  $3,- 
466,919,  and  its  total  liabilities,  $4,020,500.  Of  the  total  gross 
assets  there  were  in  the  state  of  New  York  at  the  said  date 
the  following  assets,  and  none  other: 


Real  estate    *   453,800  00 

Machinery  and  tools    600,000  00 

Mercantile  stock,  etc   1,609,650  00 

Office  furniture    8,500  00 

Horses  and  trucks   32,000  00 

€ash    2,912  90 


Total   * 2,766,862  90 


The  commissioners  instituted  no  inquiry  to  controvert  the  infor- 
mation furnished  by  the  relator  itself,  but  they  justify  their  assess- 
ment upon  the  statement  so  furnished,  and  from  the  total  assets 
as  given  deducted  the  assessed  value  of  the  real  estate,  viz.  $453,- 
800,  holding  that  the  balance,  $2,313,060.90,  was  subject  to  taxation. 
It  appeared  that  the  machinery,  tools,  office  furniture,  horses,  and 
trucks  were  acquired  in  exchange  for  the  stock  and  bonds  secured 
by  mortgage  issued  by  the  corporation,  the  bonds  amounting  to 
$1,680,000;  that  its  indebtedness,  exclusive  of  mortgage  liens,  was 
$1,520,500;  and  that  the  mortgage  liens  more  than  covered  the 
entire  value  of  the  property  acquired  by  the  issuing  of  mortgage 
bonds  and  stock.  The  relator  insists  that  the  sum  of  $730,000  was 
the  only  sum  ever  invested  by  it  in  business  in  the  state  of  New 
York;  that  all  its  other  personal  property  within  this  state  was 
•obtained  for  its  bonds  and  stock  in  the  manner  stated.  Further 
to  analyze  the  statement  would  tend  to  prove  that  the  relator, 
on  the  date  named,  was  insolvent;  but  it  is  unnecessary  to  go  into 
that  question  here,  since  the  matter  to  be  decided  is  the  amount 
the  relator  has  invested  in  business  in  this  state.  If  the  mortgage 
indebtedness  and  the  indebtedness  exclusive  of  the  mortgage  liens 
are  just  offsets,  or  if  so  much  of  it  as  was  incurred  in  this  state  in 
the  purchase  of  property  is  to  be  deducted,  then  it  is  evident  that 
the  conclusion  of  the  commissioners  is  erroneous,  because  it  does 
not  appear  that  they  had  anything  before  them  upon  which  to  make 
the  assessment  other  than  the  statement  of  the  relator;  for,  as  held 
in  the  case  of  People  ex  rel.  Edison  Electric  Illuminating  Go.  v. 
Barker,  139  N.  Y.  55,  34  N.  E.  722,  where  the  proofs  presented  by 
the  relator  are  full,  uncontradicted,  and  credible,  and  it  does  not 
appear  that  the  commissioners  had  or  acted  upon  any  other  infor- 
mation, a  refusal  of  the  commissioners  to  decide  in  accordance  with 
such  statement  amounts  to  legal  error.  It  appearing,  therefore, 
that  the  commissioners  did  not  act  upon  any  other  information  than 
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that  furnished  by  the  relator,  they  could  not  disregard  such  informa- 
tion and  act  capriciously  or  arbitrarily;  and  where,  as  here,  they 
did  not  show  that  they  had  any  different  information,  it  will  be  pre- 
sumed that  their  deductions  were  based  upon  that  furnished.  On 
the  other  hand,  it  has  been  held  in  People  ex  rel.  German  Looking 
Glass  Plate  Co.  v.  Barker,  75  Hun,  6,  2<>  N.  Y.  Supp.  971,  that  the 
statement  thus  submitted  is  conclusive  upon  the  relator,  and  can- 
not, even  if  shown  to  be  false,  be  corrected  by  proof  on  a  reference 
to  reduce  or  cancel  the  assessment;  and  that  case  is  also  authority 
for  the  further  proposition,  which  has  been  affirmed  in  many  of 
these  proceedings,  that  no  grievance  will  be  considered  upon  such 
a  proceeding  not  urged  upon  the  assessors  in  the  application  to  them 
for  the  reduction  and  correction  of  the  assessment  under  review. 

This,  we  think,  disposes  of  the  claim  made  by  relator  that  it 
was  entitled  to  offer  evidence  showing  how  much  of  its  indebted- 
ness was  due  on  account  of  the  acquisition  of  its  New  York  assets 
or  incurred  in  the  purchase  thereof,  it  having  made  an  application 
upon  the  return  of  the  writ  to  the  court  below  to  receive  such  evi- 
dence. It  is  true  that  section  4,  c.  269,  of  the  Laws  of  1880,  con- 
fers upon  the  court  power  to  take  evidence  or  appoint  a  referee 
for  that  purpose  whenever  it  is  necessary  for  the  proper  disposition 
of  the  proceeding.  In  this  case,  however,  we  think  the  testimony 
proposed  to  be  offered  by  the  relator  tending  to  prove  the  indebt- 
edness, if  it  was  thereby  sought  to  vary  or  contradict  the  state- 
ment made  to  the  commissioners,  was  improper,  and,  as  we  think 
it  will  appear  upon  a  consideration  of  the  question  involved, 
wholly  immaterial. 

It  is  insisted  by  the  relator  that  th*»  sum  invested  in  this  state 
was  the  surplus  of  its  assets  in  this  state  after  deducting  the  in- 
debtedness incurred  by  it  in  the  acquisition  of  such  assets.  The 
statute  under  which  the  assessment  was  levied  is  in  this  language: 

"All  persons  and  associations  doing  business  in  toe  state  of  New  York  as 
merchants,  bankers  or  otherwise,  either  as  principals  or  partners,  whether 
special  or  otherwise,  and  not  residents  of  this  state,  shall  be  assessed  and 
taxed  on  all  sums  invested  in  any  manner  in  said  business  the  same  as  if 
they  were  residents  of  this  state,  and  said  taxes  shall  be  collected  from  the 
property  of  the  firms,  persons  or  associations  to  which  they  severally  belong." 

This  has  been  construed  in  several  recent  cases,  and  whether 
they  are  controlling  upon  the  questions  here  raised  can  be  more 
clearly  determined  when  we  state  the  position  assumed  by  the 
relator.  In  addition  to  the  proposition  already  advanced,  we  have 
the  further  claim  that,  on  the  face  of  the  statement  filed,  the 
assessment  could  not  have  been  made  at  a  greater  sum  than  $730,- 
000,  which  it  is  claimed  was  the  entire  amount  of  cash  capital 
ever  invested  in  its  business  in  the  state  of  New  York;  that,  with- 
out inquiry  as  to  what  proportion  of  its  general  indebtedness 
should  be  offset  against  its  New.  York  items,  the  assessment  could 
not  have  been  made  at  a  greater  sum;  and  that  it  was  due  to 
the  error  of  the  court  below  in  refusing  to  permit  evidence  to  be 
introduced  showing  how  much  of  its  indebtedness  was  on  account 
of  the  acquisition  of  its  New  York  assets,  or  incurred  in  the  pur- 
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chase  thereof,  that  the  assessment  now  claimed  to  be  erroneous 
was  made. 

All  these  different  propositions,  however,  at  last  resolve  them- 
selves down  to  the  question  whether  or  not  it  was  within  the  right 
of  the  commissioners  to  assess  and  tax  all  sums  invested  in  any 
manner  in  the  business  of  the  relator  in  this  state,  without  giving 
it  credit  for  the  indebtedness  incurred  in  purchasing  the  assets 
or  property  going  to  make  up  the  amount  invested  m  this  state. 
This,  as  we  understand  it,  was  the  precise  question  presented  in 
People  ex  rel.  Thurber-Whyland  Co.  v.  Barker,  141  N.  Y.  118,  35 
N.  E.  1073.  There,  as  here,  the  relator  was  a  foreign  corporation, 
and  complained  of  the  am6unt  of  its  assessment  because  its  in- 
debtedness was  not  deducted  therefrom.  There  the  amount  in- 
vested in  this  state,  exclusive  of  imported  goods  in  original  pack- 
ages (which  were  exempt  from  taxation),  was  stated  to  be  f 750,000, 
while  it  owed  in  New  York  City  a  total  indebtedness  of  f  1,218,- 
904.42.   Referring  to  section  1,  c  37,  Laws  1855,  the  court  says: 

"We  are  of  the  opinion  that  this  act  does  not  contemplate  the  deduction 
of  debts  from  the  sums  invested  in  this  state  by  nonresidents.  As  the  per- 
son is  a  nonresident,  it  is  to  be  assumed  that  he  will  at  the  place  of  his 
domicile  have  all  of  what  might  be  termed  his  equities  adjusted,  and  that 
if  entitled  to  It  anywhere,  it  will  be  at  such  domicile  that  he  will  claim  and 
be  allowed  the  right  to  have  such  deduction.  *  *  *  In  a  general  way,  it 
may  be  said  that  he  (that  is,  a  resident)  is  to  be  charged  with  all  his  per- 
sonal property,  and  from  that  total  he  may  deduct  his  debts.  This  cannot 
be  done  in  the  case  of  a  nonresident,  although  It  may,  as  we  may  assume, 
be  done  at  his  domicile.  All  that  we  are  to  do  is  to  assess  and  tax  the  sum 
here  Invested,  and  the  equities  must,  as  we  have  said,  be  adjusted  at  the 
domicile  of  the  person.  The  assessment  of  a  domestic  corporation  Is  made 
after  a  deduction  for  debts,  because  its  capital  and  surplus  are  to  be  as- 
sessed at  their  actual  value,  which  cannot  be  arrived  at  without  consider- 
ing and  deducting  debts.  A  foreign  corporation  is  not  to  be  thus  taxed, 
and  no  Inquiry  is  made  as  to  the  actual  value  of  such  capital  or  surplus, 
and,  as  such  value  is  not  to  be  assessed  or  taxed,  the  debts  should  not  be 
deducted  from  specific  property  here  Invested." 

In  support  of  the  view  that  the  sum  invested  is  to  be  regarded 
as  the  surplus  after  deducting  the  indebtedness,  we  are  referred 
to  the  case  of  Clark  v.  Bailey,  12  Blatchf.  156,  Fed.  Cas.  No.  2,814. 
There  a  statute  of  the  United  States  was  involved  which  in  many 
respects  was  dissimilar  to  the  act  of  1855;  and  even  if  there  were 
some  clashing  between  the  two  decisions,  which  we  do  not  con- 
cede, we  are  bound,  in  passing  upon  our  own  statute,  to  follow  the 
construction  that  has  been  given  to  it  by  our  highest  court,  which 
we  think  is  the  construction  that  would  be  given  to  it  were  that 
statute  under  consideration  in  the  courts  of  the  United  States. 

The  claim  advanced  by  the  relator  that  the  sum  actually  In- 
vested in  business  in  this  state  is  only  to  be  ascertained  by  deduct- 
ing from  the  total  gross  assets  invested  in  business  in  this  state 
the  debts  of  the  corporation  or  the  liens  upon  its  investments- 
in  business  within  this  territorial  jurisdiction,  we  regard  as  hav- 
ing been  finally  disposed  of  by  the  court  of  appeals  in  People  ex 
rel.  Thurber-Whyland  Co.  v.  Barker,  supra. 

The  order  appealed  from,  therefore,  should  be  affirmed,  with 
costs.   All  concur. 
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(Supreme  Court,  General  Term,  First  Department  April  11,  1805.) 

1.  Fraudulent  Conveyances— Action  to  Set  Aside— Evidence. 

In  an  action  to  set  aside  a  deed  for  fraud,  a  finding  that  the  paper  was 
signed,  sealed,  and  acknowledged,  and  caused  to  be  recorded,  by  the 
grantor;  that  defendant  (grantee)  was  ignorant  of  the  existence  of  the 
deed  until  five  years  after  it  was  recorded,— is  Insufficient  to  support  a 
judgment  against  defendant,  where  there  is  no  finding  that  the  deed  was 
delivered  to  defendant 

1  Same— Subsequent  Creditors, 

The  intent  of  a  debtor  executing  a  deed  is  immaterial  as  to  a  creditor 
whose  debt  accrued  afterwards,  unless  he  then  expected  to  be  a  creditor, 
or  the  deed  was  executed  and  delivered  with  the  Intent  of  defrauding  sub- 
sequent creditors. 

8.  Bamxruptct— Action  bv  Creditor  to  Set  Aside  Deed. 

A  creditor  cannot  sue  to  set  aside  a  deed  made  by  the  debtor  after  the 
appointment  of  an  assignee  in  bankruptcy,  but  the  assignee  alone  can  sue. 

Appeal  from  special  term,  New  York  county. 
Action  by  John  A.  Holmes  against  Andrew  Little  to  have  a  deed 
of  real  estate  declared  void,  and  recover  rents  received  by  defend- 
ant   From  the  interlocutory  and  final  judgments  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 
Argued  before  VAN  BftUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT. 


A.  0.  Thomas,  for  appellant 
T.  J.  Keigharn,  for  respondent 

VAN  BRUNT,  P.  J.  From  the  findings  made  by  the  court  upon 
the  trial  of  this  action,  it  appears  that  on  the  1st  of  November, 
1873,  one  James  Boyle  was  seised  in  fee  simple  of  certain  lands  and 
premises  known  as  "Nob.  22  and  24  Mangin  Street,"  In  the  city  of 
New  York;  and  that  on  or  about  said  1st  November,  1873,  said 
James  Boyle  and  Margaret,  his  wife,  signed,  sealed,  and  acknowl- 
edged a  deed  of  said  land  and  premises  purporting  to  convey  the 
same  to  one  Andrew  Little,  the  defendant.  The  consideration  ex- 
pressed in  said  deed  was  the  sum  of  $16,000,  and  the  assumption 
of  mortgages  upon  said  property,  amounting  to  the*  sum  of  $ 4,900. 
The  paper  so  signed,  sealed,  and  acknowledged  was  caused  to  be 
recorded  on  said  1st  of  November,  1873,  by  said  Boyle.  At  no  time 
prior  to  the  recording  of  said  deed  did  the  defendant  authorize  or 
sanction  the  placing  of  the  same  upon  record ;  and  the  defendant 
was  ignorant  of  the  existence  of  the  same  until  about  the  month  of 
January  or  February,  1878,  when  the  same  was  handed  to  him,  and 
he  objected  to  the  same,  and  returned  the  same  to  said  Boyle  or 
his  attorney,  and  left  the  same  with  said  Boyle's  attorney,  to  have 
the  same  corrected  or  exchanged.  The  defendant  never  afterwards 
got  said  deed  from  said  Boyle  or  said  Boyle's  attorney.  The  con- 
sideration of  $16,000  expressed  in  the  deed  was  never  paid,  and 
the  grantee  never  paid  or  agreed  to  pay  for  said  property  the  sum 
of  $16,000,  and  never  agreed  to  assume  or  pay  the  mortgages  upon 
said  property.  From  the  day  said  paper  was  signed,  November 
v.33N.Y.p.no.3 — 15 
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1,  1873,  down  to  the  time  of  hie  death,  on  the  26th  of  January, 
1881,  James  Boyle  remained  in  possession  and  control  of  the  prem- 
ises, and  he  never  paid  to  the  defendant,  Little,  the  grantee  in  said 
deed  named,  and  the  said  defendant  never  asked,  demanded,  or  re- 
ceived from  said  Boyle,  any  rent  for  the  same.  The  court  further 
found  that  said  alleged  deed  was  signed,  sealed,  and  acknowledged 
by  said  James  Boyle  with  the  intent  and  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  his  creditors,  and  not  with  the  in- 
tent of  conveying  said  property  to  the  pretended  grantee,  the  defend- 
ant herein;  and  that  during  the  year  1874,  and  down  to  and  after 
the  year  1879,  the  said  Boyle  was  indebted  to  the  firm  of  W.  & 
A.  Holmes  &  (ft.,  hereinafter  mentioned,  and  was  during  a  part 
of  that  period  engaged  in  creating  or  incurring  the  debt  for  which 
the  judgment  found  in  the  first  finding  herein  was  rendered  and 
given.  During  the  year  1878,  James  Boyle  was  adjudicated  a  bank- 
rupt, on  his  own  petition,  in  the  district  court  of  the  United  States 
for  the  Southern  district  of  New  York,  and  the  court  refused  to 
grant  him  a  discharge  from  his  debts.  On  the  26th  of  October, 
1880,  the  plaintiff,  John  A.  Holmes,  and  his  copartners,  doing  busi- 
ness under  the  said  firm  name  of  W.  &  A.  Holmes  &  Co.,  recovered 
a  judgment  against  Boyle  in  the  supreme  court  of  the  state  of  New 
York  for  the  sum  of  $9,637.30.  Subsequently,  the  plaintiff  became 
the  sole  owner  of  said  judgment.  FromAhe  year  1883  to  the  6th 
day  of  January,  1891,  the  defendant  has  received  from  said  prem- 
ises, as  rent  for  the  same,  sums  varying  from  $700  to  $800  each  and 
every  year,  the  exact  amount  of  which  is  unknown.  The  assignee 
appointed  in  bankruptcy  died  before  the  commencement  of  this  ac- 
tion, and  he  never  took  or  instituted  any  legal  proceedings  to  have 
the  alleged  deed,  which,  was  signed,  sealed,  and  acknowledged  by 
said  James  Boyle  and  wife  on  the  1st  of  November,  1873,  to  the 
defendant,  declared  void,  or  to  compel  the  said  defendant  to  account 
for  the  proceeds  of  said  property.  On  the  1st  of  November,  1873, 
James  Boyle  was  not  indebted  to  the  firm  of  W.  &  A.  Holmes  &  Co., 
nor  were  said  firm  nor  its  members  then  creditors  of  said  Boyle. 
The  claims  for  which  the  judgment  of  the  firm  of  W.  &  A.  Holmes 
&  Co.  against  Boyle  was  obtained  were  upon  three  notes,— -one  dated 
September  8, 18ff5;  one  dated  October  16, 1877;  and  the  other  dated 
December  15,  1877.  On  the  19th  of  January,  1891,  the  defendant 
sold  and  conveyed  to  one  John  Nealy  the  premises  in  question,  for 
the  consideration  of  $16,000.  The  defendant  received  from  said 
Nealy  $5,000  of  said  purchase  money,  and  now  holds  a  mortgage 
for  $11,000  on  said  premises,  upon  which  interest  has  been  paid 
by  Nealy  to  the  defendant.  Prior  to  the  16th  of  January,  1893. 
the  plaintiff  duly  instituted  and  took  legal  proceedings  to  obtain 
leave  to  issue  an  execution  upon  said  judgment  against  Boyle  to 
enforce  and  collect  the  same  out  of  said  real  estate;  and  on  the 
8th  day  of  May,  1891,  the  surrogate's  court  duly  made  and  entered 
a  decree  granting  the  plaintiff  leave  to  issue  said  execution.  On 
the  16th  of  January,  1893,  such  execution  was  duly  issued,  and 
the  same  was  levied  upon  the  real  estate  in  question;  and  such 
real  estate  was  sold  for  the  sum  of  $12,165.75,  leaving  a  balance 
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remaining  uncollected  of  said  judgment  of  $4,656.15.  Upon  this 
state  of  facts,  the  court  found,  as  conclusions  of  law,  that  the  alleged 
deed,  signed,  sealed,  and  acknowledged  by  said  James  Boyle  on  the 
1st  of  November,  1873,  was  signed,  sealed,  acknowledged,  and  re- 
corded by  him  with  the  intent  and  for  the  purpose  of  hindering, 
delaying,  or  defrauding  the  creditors  of  said  Boyle;  that  said  al- 
leged deed  was  never  delivered  to  or  accepted  by  the  defendant 
prior  to  January  or  February,  1878;  that  ever  since  the  26th  of 
October,  1880,  said  judgment,  recovered  by  Holmes  &  Co.,  has  been 
and  continued  to  be  a  lien  on  said  land  and  premises  down  to  and 
including  the  18th  of  March,  1893,  the  day  upon  which  the  sheriff 
sold  the  same  under  said  execution;  that  the  plaintiff  is  entitled 
to  judgment  in  this  action,  against  the  defendant,  declaring  said 
alleged  deed  of  said  premises  fraudulent  and  void  as  to  the  plain- 
tiff; that  there  was  due  to  said  plaintiff  on  said  judgment  the  sum 
of  $4,656.15;  and  that  the  plaintiff  was  entitled  to  judgment  against 
said  defendant  for  an  accounting  of  the  rents  and  profits  of  such 
land  and  premises  received  by  him;  and  a  referee  was  appointed 
to  take  and  state  the  account  This  interlocutory  judgment  was 
subsequently  amended  by  requiring  the  defendant  to  account  for  the 
rents  which  said  defendant  might  or  could  have  received  during 
all  the  time  he  claimed  to  have  held  possession  of  said  property. 
An  accounting  being  hall  before  the  referee,  the  referee  refused 
to  allow  the  defendant  the  taxes  and  assessments  paid  upon  the 
property,  besides  the  interest  paid  upon  the  taxes,  and  charged 
the  defendant  with  a  yearly  rental,  amounting  to  about  $800,  as 
the  rental  which  he  might  or  could  have  received  from  said  prem- 
ises between  the  1st  of  November,  1873,  and  the  1st  of  September, 
1882,  when  he  first  began  to  collect  the  rents.  Upon  the  coming 
in  of  this  report,  a  final  judgment  was  entered,  and  from  said  in- 
terlocutory and  final  judgments  this  appeal  is  taken. 

Upon  an  examination  of  the  foregoing  facts,  it  seems  to  us  that 
they  are  fatally  defective,  in  the  first  place,  in  not  finding  that  there 
was  ever  any  execution  of  the  deed  in  question  by  delivery  to  the 
defendant;  and,  in  the  next  place,  the  question  as  to  what  was  the 
intent  of  James  Boyle  in  the  signing,  sealing,  and  acknowledging  of  ' 
the  deed  on  the  1st  of  November,  1873,  seems  to  be  entirely  immate- 
rial as  far  as  this  plaintiff  was  concerned.  He  was  not  a  creditor 
of  Boyle  at  that  time.  It  is  not  found  that  he  expected  to  be  a  cred- 
itor, or  that  Boyle  expected  him  to  be  a  creditor,  nor  that  Boyle 
signed,  sealed,  acknowledged, and  delivered  the  deed  in  question  with 
any  intent  of  defrauding  subsequent  creditors.  The  claims  upon  which 
the  judgment  is  obtained  which  is  the  foundation  of  this  suit  seem 
to  have  accrued  in  1877,  and  therefore  the  conveyance  by  Boyle  in 
1873  does  not  seem  to  have  done  much  harm  to  this  plaintiff.  If  it 
be  said  that  Boyle  remained  in  possession  of  the  premises  to  the 
time  of  his  death,  and  was  in  possession  thereof  at  the  time  of  the 
contracting  of  this  debt,  our  attention  has  not  been  called  to  any 
evidence  or  to  any  finding  that  any  portion  of  this  debt  was  con- 
tracted upon  the  faith  or  knowledge  or  the  assumption  of  knowl- 
edge of  ownership  in  Boyle  in  the  premises  in  question.    It  is 
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expressly  found  that  the  defendant  never  accepted  the  deed,  and 
consequently  there  never  was  a  complete  execution  of  the  deed,* it 
never  having  been  delivered  to  and  accepted  by  him.  It  is  true 
that  from  1883  down  to  the  time  of  the  sale  to  Nealy  the  defendant 
collected  the  rents  of  the  premises  in  question,  and  from  such  ac- 
tion it  might  be  inferred  that  the  defendant  had  from  that  date 
accepted  the  conveyance,  and  gone  into  possession  of  the  premises. 
But  how,  under  such  circumstances,  he  can  be  charged  with  the 
value  of  the  use  and  occupation  of  these  premises  from  the  1st 
of  November,  1873,  down  to  the  time  when  he  commenced  to  take 
the  rents,  it  is  difficult  to  imagine. 

Further,  it  is  found  that  during  the  year  1878,  James  Boyle  was 
adjudicated  a  bankrupt  on  his  own  petition,  and  it  would  appear 
that  an  assignee  in  bankruptcy  was  appointed,  because  it  is  found 
that  the  assignee  appointed  in  the  bankruptcy  proceeding  died 
before  the  commencement  of  this  action,  having  taken  no  proceed- 
ing to  set  aside  the  deed  in  question.  Now,  it  is  a  well-settled  rule 
of  law  that,  upon  the  appointment  of  an  assignee  in  bankruptcy, 
all  the  property  of  the  bankrupt  becomes  vested  in  the  assignee 
by  virtue  of  the  adjudication  of  bankruptcy  and  the  appointment 
of  such  assignee,  and  all  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors  is  expressly  included  therein.  The  title  to 
the  rents  and  profits  which  are  claimed  in  this  action  by  the  plain- 
tiff was  vested,  therefore,  in  the  assignee  in  bankruptcy,  and,  he 
having  died,  belonged  to  his  successor,  when  such  successor  shall 
be  appointed.  Even  if  it  be  assumed  that,  the  creditor,  where  an 
assignee  refuses  to  bring  an  action  for  the  purpose  of  recovering 
property  belonging  to  the  estate,  may  bring  such  action  making 
the  assignee  a  party,  the  fruits  of  such  action,  however,  must  be 
brought  in  court  for  the  benefit  of  the  creditors  of  the  bankrupt; 
to  be  administered  in  due  course  of  proceedings  in  bankruptcy. 
Such  an  action  is  an  aid  to  the  bankruptcy  proceeding,  and  of  the 
application  of  the  property  fraudulently  disposed  of  by  the  bankrupt 
to  the  payment  of  his  creditors  generally.  In  such  a  proceeding 
no  creditor  can  procure  a  preference  by  reason  of  the  bringing  of 
such  an  action.  In  the  case  at  bar  the  plaintiff  seeks  to  seize  upon 
this  asset,  without  regard  to  the  rights  conferred  by  the  bankruptcy 
proceeding,  and  without  regard  to  the  rights  of  any  other  of  the 
creditors  of  James  Boyle  who  may  be  entitled  to  participate  there- 
in. In  other  words,  the  plaintiff  seeks  to  have  this  court  to  admin- 
ister the  estate  of  the  bankrupt,  the  title  to  which  has  been  di- 
vested by  the  proceedings  in  bankruptcy,  and  not  represented  be- 
fore the  court. 

It  seems  to  us  that  the  judgments  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 
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(86  Han,  174.) 

PEOPLE  ex  rel.  KELLY  v.  SCOTT  et  aL,  Examining  Board  of  Plumbers. 

(Supreme  Court,  General  Term,  First  Department.  April  11,  1806.) 

L  Plumbers — License — Certiorari  to  Examining  Board. 

On  certiorari  to  review  the  decision  of  the  examining  board  of  plumb- 
ers In  refusing  relator's  application  for  a  license,  a  return  setting  out  the 
questions  asked  relator  on  his  examination,  and  the  answers  made  by 
bim,  Is  insufficient,  where  It  does  not  allege  that  any  of  the  questions 
were  Incorrectly  answered,  and  show  wherein  the  answers  were  incorrect 
or  defective. 

2.  Same— Examination— Experience  in  Business. 

Under  Laws  1892,  c.  602,  §5,  requiring  the  examining  board  to  examine 
an  applicant  for  a  license  as  a  master  plumber  "as  to  his  experience  and 
qualifications  in  such  trade,"  it  Is  error  for  the  board  to  examine  him 
merely  as  to  the  theory,  without  referring  to  his  experience. 

S.  Same— Improper  Methods— Failure  to  Dent. 

Where  a  petition  for  certiorari  to  review  the  decision  of  the  examining 
board  of  plumbers  in  refusing  an  application  for  a  license  states  that  a 
member  of  the  board  had  told  relator  that  he  would  oppose  the  granting 
of  a  license  because  of  relator's  competition  In  business,  and  such  allega- 
tion is  not  specifically  denied,  an  allegation  In  the  return  that  the  board's 
determination  was  based  on  "their  best  judgment  and  discretion"  is 
entitled  to  no  weight 

4  Same— Kules  for  Examination. 

Under  Laws  1892,  c,  602,  providing  for  the  examination  and  licensing  of 
master  plumbers,  the  decision  of  the  examining  board  in  refusing  to 
grant  a  license  cannot  be  sustained,  where  it  does  not  appear  that  rules 
of  examination  prescribing  the  subjects,  and  stating  the  percentage  of 
questions  which  must  be  answered  correctly  to  entitle  the  applicant  to  a 
certificate,  had  been  adopted. 

Certiorari  by  Thomas  J.  Kelly  against  George  D.  Scott  and 
otherB,  constituting  the  examining  board  of  plumbers  of  the  city 
of  New  York,  to  review  the  decision  of  the  defendants  in  relation 
to  the  application  of  relator  for  a  certificate  of  competency  to 
conduct  the  business  of  a  master  plumber  in  said  city. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Bernard  J.  Kelly,  for  relator. 
Terence  Farley,  for  respondents. 

FOLLETT,  J.  By  chapter  602,  Laws  1892,  an  "examining 
board  of  plumbers"  is  created  in  the  cities  of  New  York,  Brooklyn, 
and  Albany,  and  an  "examining  and  supervising  board  of  plumbers 
and  plumbing"  in  all  other  cities  of  the  state.  By  the  fourth  sec- 
tion of  the  act  the  powers  and  the  duties  of  such  boards  are  de- 
fined: 

"8ec  4.  The  several  boards  of  examiners  constituted  under  this  act  shall 
have  power,  and  it  shall  be  their  duty:  (1)  Meetings.  To  meet  at  stated 
Intervals  in  their  respective  cities;  they  shall  also  meet  whenever  the  board 
of  health  of  such  city  or  the  mayor  thereof  shall,  in  writing,  request  them 
so  to  do.  (2)  Examinations.  To  have  jurisdiction  over  and  to  examine  all 
persons  desirous  or  intending  to  engage  in  the  trade,  business  or  calling  of 
plumbing  as  employing  plumbers  In  the  city  in  which  such  board  shall  be 
appointed,  with  the  power  of  examining  all  persons  applying  for  certificates 
of  competency  as  such  employing  or  master  plumbers  or  as  inspectors  of 
plumbing,  to  determine  their  fitness  and  qualifications  for  conducting  the 
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business  of  master  plumbers  or  to  act  as  Inspectors  of  plumbing,  and  to  Is- 
sue certificates  of  competency  to  all  such  persons  who  shall  have  submit- 
ted to  and  passed  a  satisfactory  examination  before  such  board,  and  shall 
be  by  It  determined  to  be  qualified  for  conducting  the  business  as  employ- 
ing or  master  plumbers  or  competent  to  act  as  Inspectors  of  plumbing. 


"Sec.  5.  Any  person  desiring  or  Intending  to  conduct  the  trade,  business 
or  calling  of  a  plumber  or  of  plumbing,  in  any  of  the  cities  of  this  state  as 
employing  or  master  plumber,  shall  be  required  to  submit  to  an  examina- 
tion before  such  board  of  examiners  as  to  his  experience  and  qualifications 
in  such  trade,  business  or  calling;  and  after  the  first  day  of  March,  eighteen 
hundred  and  ninety-three,  it  shall  not  be  lawful  In  any  city  of  this  state 
for  any  person  to  conduct  such  trade,  business  or  calling,  unless  be  shall 
have  first  obtained  a  certificate  of  competency  from  such  board  of  the  city 
in  which  he  conducts  or  proposes  to  conduct  such  business. 

"Sec.  6.  On  and  before  the  first  day  of  March,  eighteen  hundred  and  ninety- 
three,  every  employing  or  master  plumber  carrying  on  his  trade,  business 
or  calling  in  any  of  the  cities  of  this  state,  shall  register  his  name  and  ad- 
dress at  the  office  of  the  board  of  health  of  the  city  in  which  he  shall  con- 
duct such  business  under  such  rules  and  regulations  as  the  respective  boards 
of  health  of  each  of  the  cities  of  this  state  shall  respectively  prescribe,  and 
thereupon  he  shall  be  entitled  to  receive  a  certificate  of  such  registration, 
provided,  however,  that  such  employing  or  master  plumber  shall,  at  the  time 
of  applying  for  registration,  hold  a  certificate  of  competency  from  an  exam- 
ining board.  *  *  •  And  after  the  first  day  of  March  eighteen  hundred 
and  ninety-three,  It  shall  not  be  lawful  for  any  person  to  engage  in  or  carry 
on  the  trade,  business  or  calling  of  an  employing  or  master  plumber  in  any 
of  the  cities  of  this  state,  unless  his  name  and  address  shall  have  been 
registered  as  above  provided." 

By  chapter  66  of  the  Laws  of  1893,  which  was  passed  and  took 
effect  February  28,  1893,  the  word  "September"  was  substituted 
for  the  wo*d  "March,"  in  sections  5  and  6.  Otherwise  the  sec- 
tions are  unchanged.  On  the  27th  of  February,  1893,  the  relator 
filed  a  written  application  with  the  examining  board  of  plumbers 
of  the  city  of  New  York  for  a  certificate  of  competency  to  con- 
duct the  business  of  a  master  plumber  in  that  city.  This  fact  is 
alleged  in  the  application,  and  is  admitted  by  the  return.  Among 
other  things,  the  respondents,  in  obedience  to  the  writ,  returned 
as  follows: 

"Third.  That  thereafter  the  above-named  relator  presented  himself  for  ex- 
amination to  these  respondents  for  a  certificate  of  competency,  under  the 
provisions  of  the  statute,  and  thereupon  certain  questions  in  writing  were 
propounded  to  him,  a  copy  whereof  is  hereto  annexed  marked  'B.'  Fourth. 
That  to  said  questions  in  writing,  so  propounded  as  aforesaid,  the  said  re- 
lator made  answers  in  writing,  a  copy  whereof  is  hereto  annexed  marked 
*0.'  Fifth.  That  thereafter,  and  after  a  due  consideration  of  the  questions 
propounded  and  answers  given  as  aforesaid,  and  the  plan  for  the  drainage 
of  a  building  accompanying  the  same,  which  was  a  part  of  said  examination, 
and  pursuant  to  the  power  and  authority  conferred  upon  them  by  the  afore- 
said statute,  these  respondents  determined,  not  arbitrarily  or  capriciously, 
as  alleged  by  the  relator,  but  in  the  exercise  of  their  best  judgment  and  dis- 
cretion, and  in  the  manner  provided  by  said  statute,  that  the  relator  herein 
was  not  qualified  for  conducting  the  business  as  employing  or  master  plumb- 
er, or  competent  to  act  as  inspector  of  plumbing,  and  thereupon  passed  the 
following  resolution:  'Resolved,  that  the  application  of  Thomas  J.  Kelly  for 
a  certificate  of  competency  be  rejected.' " 

It  will  be  observed  that  neither  the  date  of  the  relator's  exam- 
ination nor  the  date  of  the  determination  by  the  board  is  returned, 
but  it  is  alleged  in  the  application,  and  not  denied  in  the  return, 
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that  an  official  notification  in  writing  of  the  determination  has. 
never  been  furnished  to  the  relator,  though  frequently  demanded, 
and  that  four  calendar  months  have  not  elapsed  since  the  deter- 
mination was  made. 

Twenty  questions  were  propounded  to  the  relator,  which  are 
annexed  to  the  return  and  maked  "B."  The  relator  answered 
all  of  the  questions  in  writing,  which  answers  are  annexed  to  the 
return  and  marked  "C,"  but  it  is  not  alleged  in  the  return  that  any 
of  the  questions  were  incorrectly  answered.  The  eighth  and  ninth 
questions  relate  to  mensuration: 

"(8)  How  would  you  determine  the  area  of  a  pipe  6  In.  In  diameter  and  one 
S  In.  In  diameter?  Answer  of  relator:  To  determine  the  area  of  6"  or  a 
3"  pipe,  you  must  square  the  diameter,  and  multiply  l,729x." 

If  this  question  calls  for  the  rule  for  determining  the  area  of 
pipes  the  diameters  of  which  are  known,  an  incorrect  answer  was 
returned.  The  arithmetical  rule  is:  "Multiply  half  the  diameter 
by  half  the  circumference,  and  the  product  is  the  area;  or,  which 
is  the  same  thing,  multiply  the  square  of  the  diameter  by  .785398, 
and  the  product  is  the  area." 

"(9)  What  are  the  cubic  contents  of  a  tank  6  ft  long,  4%  ft  wide,  and  2ft 
ft  high?  How  much  water  In  gallons  would  said  tank  hold,  and  what  would 
water  weigh?  Answer  of  relator:  Cubic  contents  of  a  tank  6  ft  long,  4V4 
wide,  2%  high.  The  tank  will  hold  504"/tt  gall.  The  tank  will  be  81 
cubic  ft  The  weight  of  It  Is  5,062%  lbs." 

A  tank  of  the  dimensions  given  contains  67£  cubic  feet,  but  it 
holds  604™/"  gallons,  as  stated  in  the  answer.  The  number  of 
gallons  being  correctly  stated,  it  may  well  be  that  the  relator's 
figures  were  misread.  Under  our  statute,  a  wine  gallon  of  dis- 
tilled water  contains  231  cubic  inches,  and  weighs  8.355  pounds 
avoirdupois,  which  would  make  the  total  weight  of  504"/"  gal- 
lons 4,218,732  pounds.  The  weight  of  a  gallon  of  undistilled  water 
is  more.  The  question  is  indefinite,  in  not  defining  the  kind  of 
gallon  referred  to,  whether  imperial  or  statutory,  or  whether  the 
weight  is  to  be  computed  upon  the  basis  of  distilled  or  undistilled 
water.  The  answer  given  seems  to  be  as  accurate  as  the  ques- 
tion is  definite. 

"(20)  Why  does  a  pump  draw  water,  and  how  far  can  It  be  drawn?  An- 
swer of  relator:  (20)  Pump  draws  water  by  the  action  of  the  piston,  causing 
a  vacuum,  the  vacuum  causing  a  siphon,  and  the  water  runs  through.  A 
pump  can  draw  84  feet  but,  for  practical  use,  24  or  25  ft  is  enough." 

We  assume  that  the  question  relates  to  the  common  or  suction 
pump,  and,  if  it  does,  the  answer  is  approximately  correct.  The 
height  to  which  such  a  pump  will  raise  water  depends  upon  the 
altitude  above  the  level  of  the  sea  at  which  it  is  operated,  and  it 
is  stated  in  scientific  works  to  be  32  feet  (12  Ency.  Britan.  8th 
Ed.,  174),  33.8  feet  (14  Am.  Cyc.  82),  and  at  not  more  than  34 
feet  (Wells,  Nat  Ph.  182;  Avery,  Nat  Ph.  17G). 

The  other  questions  relate  to  the  mode  of  doing  plumbing,  and, 
as  before  stated,  it  is  not  asserted  that  any  of  the  answers  are 
incorrect.    When  the  determination  of  a  board  as  to  the  qualifica-  \ 
tions  of  an  applicant,  founded  on  answers  to  questions  relating 
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to  the  science  or  art  of  a  profession,  trade,  or  business,  is  chal- 
lenged by  a  writ  of  certiorari,  the  return  of  the  board  should  show 
wherein  the  answers  are  incorrect  or  defective.  It  is  alleged  in 
the  petition  that  the  relator  has  been  engaged  in  the  business 
of  plumbing  for  the  past  13  years  at  406  Canal  street,  which  is 
not  denied.  The  relator  certainly  had  had  considerable  expe- 
rience in  his  trade.  Section  5  of  chapter  602,  above  quoted,  re- 
quires the  board  to  examine  an  applicant  "as  to  his  experience  and 
qualifications  in  such  trade,  business,  or  calling."  None  of  the 
questions  propounded  relate  to  the  experience  of  the  relator,  and 
it  does  not  appear  that  he  was  examined  in  respect  thereto.  An 
applicant  for  a  certificate,  under  the  statute,  is  entitled  to  be 
examined  as  to  his  experience  in  the  plumbing  business,  as  well 
as  to  his  knowledge  of  the  theory  or  science  of  the  trade;  and  in 
case  the  board  refuses  so  to  examine  him,  and  fails  to  consider 
his  experience,  when  it  makes  its  final  .determination,  the  com- 
mand of  the  statute  is  disobeyed,  and  an  error  prejudicial  to  the 
applicant  is  committed.  The  statute  requires  the  board  to  act 
upon  evidence  relative  to  the  experience  and  qualifications  of  the 
applicant,  and  in  making  its  examination  and  determination  it 
acts,  not  ministerially,  but  judicially,  and  itB  determination  may  be 
reviewed  by  the  courts  by  means  of  a  writ  of  certiorari 

Among  other  allegations,  the  relator's  petition  contains  the  fol- 
lowing: 

"(4)  That  said  members,  composing  said  board  or  a  majority  of  them,  did 
not  exercise  their  judgment  and  discretion  upon  examination  and  evidence, 
but  refused  to  exercise  their  discretion  on  deponent's  application,  for  the 
alleged  reason  that  deponent  had  no  place  of  business,  which  was  contrary 
to  the  fact,  and  said  members  composing  said  board,  or  a  majority  of  them, 
acting,  not  judicially,  but  arbitrarily,  and  upon  Illegal  grounds  and  prin- 
ciples,- to  the  prejudice  of  deponent,  denied,  without  good  or  valid  reasons 
therefor,  deponent's  application  for  such  certificate  of  competency.  *  *  * 

(5)  That  deponent  has  never  received  an  official  notification  in  writing  of 
said  board's  determination  hi  his  case,  although  frequently  demanded,  and 
deponent  has  lost  thousands  of  dollars  by  having  been  forced  by  said  board 
to  give  up  his  plumbing  business,  and  has  been  boycotted  by  said  board. 

(6)  That  Joseph  O'Brien,  one  of  the  members  composing  said  board,  told 
deponent,  after  deponent  applied  as  aforesaid  for  said  certificate:  T  will 
vote  against  your  obtaining  a  certificate  of  competency,  because  you  inter- 
fere with  my  plumbing  business,  and  secure  my  customers  for  yourself.  I 
know  you  are  a  qualified  and  competent  plumber,  but  I  will  see  to  It  that 
you  do  not  obtain  a  certificate  from  the  board,  and  the  supreme  court  has 
no  power  to  interfere  with  the  board's  action  in  refusing  you  or  any  other 
plumber  a  certificate,  no  matter  how  well  qualified  you  or  they  may  be.' 
<7)  That  John  McKenna,  another  of  the  members  composing  said  board,  told 
deponent:  'I  will  vote  against  your  obtaining  a  certificate  of  competency, 
because  you  have  refused  to  employ  men  from  my  society,  the  New  York 
Journeymen  Plumbers'  Benevolent  and  Protective  Association,  and  because 
you  have  refused  to  join  the  Blaster  Plumbers'  Association.'  (8)  That 
George  D.  Scott,  chairman  of  said  board,  told  deponent:  'I  know  nothing 
about  the  merits  of  your  application.  I  will  leave  Messrs.  McKenna  and 
O'Brien  to  decide  whether  the  board  will  grant  you  a  certificate.  They  can 
settle  the  matter  as  they  please.'" 

The  board  in  its  return  denies  that  it  acted  "arbitrarily  or 
capriciously,  as  alleged  by  the  relator,"  and  denies  that  a  cer- 
tificate was  refused  the  applicant  because  "he  had  no  place  of 
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business,  or  because  be  would  not  join  the  Master  Plumbers'  Asso- 
ciation, or  employ  men  from  the  New  York  Journeymen  Plumbers' 
Benevolent  and  Protective  Association."  But  the  averments  in 
paragraphs  6,  7,  and  8,  that  the  action  of  O'Brien,  McKenna,  and 
Scott  was  influenced  by  improper  and  illegal  motives,  are  jiot 
denied,  nor  is  it  anywhere  denied  that  these  three  persons  made 
the  statements  attributed  to  them,  and,  in  the  face  of  such  specific 
and  grave  charges,  undenied,  the  allegation  in  the  return,  that 
the  board's  determination  was  based  on  "their  best  judgment  and 
discretion,"  is  entitled  to  little  or  no  weight  Had  the  board  been 
able  to  have  denied  truthfully  these  specific  and  highly  incriminat- 
ing statements,  it  would  undoubtedly  have  done  so.  If  these  state- 
ments were  made  by  three  of  the  members  of  the  board,  it  is 
presumptively  shown  that  the  plaintiff's  case  was  determined  upon 
illegal,  instead  of  upon  valid  and  honest,  grounds.  Undenied  alle- 
gations in  the  petition  are  to  be  taken  as  true.  People  v.  Commis- 
sioners Dept.  Fire  &  Bldg.,  100  N.  Y.  04, 12  N.  E.  041.  The  examin- 
ing board  of  plumbers  of  this  city  is  an  important  body,  created  to 
protect  the  health  of  the  public,  and  if  its  great  powers  are  wisely 
and  impartially  exercised,  pursuant  to  fixed  and  proper  regula- 
tions, it  may  be  productive  of  good;  but,  on  the  other  hand,  if  its 
duties  are  not  so  discharged,  it  will  surely  become  a  means  of 
oppression,  destructive  of  the  rights  of  competent  mechanics,  and 
of  all  citizens  who  have  occasion  to  employ  them,  and  will  end  in 
building  up  a  monopoly  for  the  benefit  of  a  few,  and  endangering, 
instead  of  promoting,  the  public  welfare.  It  does  not  appear  by 
the  record  before  this  court  that  rules  regulating  the  examination 
of  applicants,  prescribing  the  subjects  on  which  they  are  to  be 
examined,  and  stating  the  percentage  of  questions  which  must 
be  correctly  answered  to  entitle  the  applicant  to  a  certificate,  have 
been  adopted.  This  board,  exercising,  as  it  must,  highly  impor- 
tant judicial  functions  affecting  the  rights  of  persons  and  property, 
should,  for  its  own  protection  and  for  the  protection  of  the  rights 
of  applicants,  keep  a  record  of  its  proceedings  in  every  case,  and 
for  the  further  reason  that,  in  case  determinations  are  reviewed, 
a  full  return  may  be  made  of  all  the  facts  and  evidence  on  which 
the  determinations  are  founded.  For  the  reasons  given,  the  deter- 
mination in  this  case  must  be  annulled,  and  the  board  is  directed 
to  rehear  the  application  of  the  relator.  Fifty  dollars  costs  and 
disbursements  are  awarded  in  favor  of  the  relator  and  against  the 
board.   All  concur. 


(86  Hun,  244.) 

ANDERSON  v.  BLOOD  et  aL 
(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

L  YXHDOR  AND  PURCHASER— BONA  FlDE  PURCHASER. 

Land  sold  by  a  trustee  at  public  sale  was  bid  In  by  one  W.,  a  friend  of 
the  trustee,  bnt  no  money  was  paid,  It  being  Intended  that  the  price  bid 
should  be  paid  out  of  the  proceeds  of  a  resale.  At  the  time  of  such  sale 
the  land  was  subject  to  an  outstanding  lease,  which  was  afterwards 
canceled,  and  W.  then  resold  the  property  to  B.  for  a  large  advance  on 
the  price  paid  by  him.  The  credible  evidence  in  the  case  showed  that 
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the  price  obtained  by  W.  was  the  full  value  of  the  land.  The  sale  by 
the  trustee  was  fairly  conducted,  after  duly  advertising  it  The  only  evi- 
dence that  the  trustee's  sale  was  not  fair  was  the  difference  between  the 
price  bid  thereat  and  the  price  for  which  W.  sold.  B.  had  no  notice  of  any 
suspicious  circumstances  in  reference  to  the  matter  until  the  moment  of 
closing  the  title.  Sdd,  that  the  evidence  was  not  sufficient  to  sustain  a 
finding  that  B.  was  not  a  bona  fide  purchaser.  Parker,  J.,  dissenting. 
29  N.  Y.  Supp.  1027,  reversed. 
2.  Evidence  — Judicial  Notice. 

The  court  will  take  judicial  notice  that  contracts  to  buy  real  estate  are 
often  made  with  the  expectation  on  the  part  of  the  purchaser  of  reselling 
at  a  profit  before  he  is  compelled  to  complete  his  contract. 

Appeal  from  special  term,  New  York  county. 

Action  by  Horace  Anderson,  as  substituted  trustee,  against  Isa- 
bell  M.  Blood,  Fannie  E.  Koss,  Juan  Ramon  Martinez  Hernandez 
(known  also  as  John  R  M.  Hernz),  and  Alexander  Melhado,  to  set 
aside  certain  deeds  as  fraudulent  There  was  a  judgment  in  favor 
of  plaintiff  (29  N.  Y.  Supp.  1027),  and  defendants  Blood  and  Koss 
appeal.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

John  E.  Parsons,  for  appellants. 
Alfred  Or.  Reeves,  for  respondent 

PARKER,  J.  The  opinion  of  the  learned  judge  at  special  term 
(29  N.  Y.  Supp.  1027)  so  well  presents  the  questions  involved  that 
we  would  not  be  justified  in  a  further  discussion,  were  it  not  that 
the  appellant  cites  authorities  which,  it  is  claimed,  establish  a 
different  rule  than  that  of  Williamson  v.  Brown,  15  N.  Y.  354,  upon 
which  the  court  relied  as  authority  for  the  foundation  proposition. 

On  the  29th  day  of  November,  1887,  the  defendant  Juan  Ramon 
Martinez  Hernandez  (known  also  as  John  R.  M.  Hernz),  acting  as 
trustee  of  the  estate  of  his  father,  Ramon  Martinez  Hernandez,  de- 
ceased, exposed  the  premises  No.  11  East  Twenty-Ninth  street,  in 
the  city  of  New  York,  for  sale  at  public  auction  at  the  exchange, 
and  the  same  were  struck  down  to  Lloyd  D.  Waddell,  on  a  bid  of 
|32,500.  The  terms  of  sale  were  signed  for  Waddell  by  Alexander 
Melhado,  attorney.  Waddell  paid  nothing  upon  his  purchase,  and 
never  received  any  deed.  He  was  a  friend  and  business  associate 
of  the  defendants  Hernz  and  Melhado,  and  lived  with  Melhado  on 
said  premises,  11  East  Twenty-Ninth  street  On  the  day  after  the 
said  auction  sale,  November  30, 1887,  said  premises  were  advertised 
by  Melhado,  in  the  New  York  Herald,  for  sale  "at  a  bargain,  to  a 
quick  purchaser."  Melhado  and  Hernz  were  both  lawyers;  were 
then,  and  had  been  for  many  years  previously,  intimate  friends 
and  associates;  had  had  business  transactions  with  each  other; 
occupied  the  same  suite  of  rooms  for  offices,  to  which  one  and  the 
same  door  afforded  a  common  entrance;  Melhado  had  acted  as 
attorney  for  beneficiaries  of  the  estate  of  which  Hernz  was  trustee, 
and  also  for  the  defendant  Hernz,  and  at  one  time  prior  to  the 
auction  sale  they  had  been  associated  in  the  active  practice  of  law. 
Melhado  was  not  required  to  pay  anything,  and  paid  nothing,  to 
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the  trustee,  until  he  himself  had  Bold  the  property  for  $40,000,  and 
himself  received  part  payment  from  the  defendant  Blood  on  the  6th 
day  of  January,  1888.    At  the  time  of  the  auction  sale,  Melhado's 
wife  held  a  lease  of  the  premises,  which  had  nearly  three  years 
yet  to  run,  and  the  existence  of  which,  not  unlikely,  had  a  depress- 
ing effect  upon  the  price  of  the  property  at  the  auction  sale.  At 
that  time,  also,  she  and  her  husmand,  Alexander  Melhado,  lived  in 
the  house  as  tenants  of  Hernz.    Before  the  sale  by  Melhado  to 
Blood  for  $40,000,  and  before  Melhado  was  required  to  pay  anything 
upon  the  property,  Hernz  actively  assisted  Melhado  in  procuring 
a  contract  for  a  loan  of  $30,000  upon  the  property,  in  fixing  adjourn- 
ments of  the  closing  of  the  title  with  Mrs.  Blood,  and  in  carrying 
through  the  negotiations  for  sale  with  Mrs.  Blood  and  her  agent 
and  attorney.    Hernz  did  not  require  Waddell  to  complete  his  con- 
tract according  to  its  terms,  and  wai  -d  for  him  and  Melhado  to 
advertise  and  effect  a  resale  before  demanding  any  payment  what- 
ever.   Hernz  accounted  to  the  estate  of  which  he  was  trustee  for 
only  $32,500,  being  the  amount  bid  at  the  auction  sale.    These  and 
other  facts,  which  it  is  not  necessary  to  allude  to,  induced  the  court 
to  find  "that  the  transactions  between  Hernz,  Waddell,  and  Mel- 
hado relative  to  the  premises  in  question,  were  carried  on  pursuant 
to  a  collusive  and  fraudulent  design  and  conspiracy  to  cheat  and 
defraud  the  Hernandez  estate."    And  his  conclusion  is  amply  sup- 
ported by  the  evidence.    The  court  properly  held  that  she  was 
chargeable  with  knowledge  of  whatever  facts  her  agents  learned  of 
while  negotiating  the  purchase  and  investigating  the  title.  Holden 
Bank,  72  N.  Y.  286;  Constant  v.  University  of  Rochester,  111 
N.  Y.  60^  19  N.  E.  631.    And,  charging  her  with  knowledge  of  the 
facts  which  were  brought  to  her  attention  and  that  of  her  agents, 
he  found  that  she  had  knowledge  of  certain  facts,  of  which  he 
made  23  specifications.    They  need  not  be  quoted  at  length,  for  a 
summary  of  them  will  be  sufficient  to  make  it  appear  that  the  court 
was  justified  in  holding  that  they  bring  this  case  within  the  rule 
in  Williamson  v.  Brown.    Such  a  summary  is  contained  in  the  opin- 
ion of  the  special  term,  and  we  quote  it: 

There  was  something  more  apparent  to  her  than  a  mere  sale  at  an  ad- 
vanced price  by  one  who  had  himself  purchased  at  public  auction.  She  knew 
that  the  property  had  been  owned  by  Hernz  only  as  a  trustee  for  others, 
and  that,  notwithstanding  the  public  sale,  he  still  held  the  title.  It  was  ap- 
parent from  the  way  the  business  was  transacted  with  her  that,  although 
Waddell  had  bid  off  the  property,  neither  he  nor  Melhado  had  made  any 
payment  on  such  purchase;  that  he  expected  to  obtain  the  amount  of  the 
price  so  bid  from  the  sale  to  herself;  and  that  the  trustee  was  holding  the 
title,  and  waiting  for  his  pay  until  a  resale  could  be  made.  She  knew  that 
as  soon  as  the  property  was  bid  oil  the  purchaser  at  once  put  it  on  the  mar- 
ket for  a  resale,  with  the  offer  to  sell  at  a  bargain  to  a  quick  buyer,  and  that 
the  price  that  It  had  been  bid  ofT  for  was  but  $82,500.  She  knew,  therefore, 
that  Waddell  or  Melhado  would  take  $7,500  out  of  the  property  without  ad- 
vancing any  money  whatever.  And  she  also  knew  that  the  trustee  was  not 
only  aware  of  that  fact,  but  was  actually  assisting  them  to  do  so.  More- 
over, she  knew  that  both  Melhado  and  Waddell  were  personal  friends  of 
the  trustee;  that  the  property,  when  sold  at  public  sale,  was  subject  to  ap 
outstanding  lease  that  was  clearly  calculated  to  lessen  the  price  for  which 
it  could  be  so  sold,  and  that  such  lease  was  promptly  canceled  in  order  to 
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make  a  sale  to  her;  and  that  the  property  was  really  worth  more  than  the 
sum  she  was  giving  for  It  Now  concede  that  she  did  not  know  that  Mel- 
hado  was  the  attorney  for  trustee  or  beneficiaries,  or  that  he  and  the  trus- 
tee had  agreed  before  the  public  sale  that  the  property  should.  If  possible, 
be  bid  off  by  a  friend  of  theirs  at  a  low  bargain,  and  resold  at  an  advanced 
price  for  their  mutual  benefit,  and  that  Melhado  acquired  his  title  only  in 
pursuance  of,  and  for  the  purpose  of  carrying  out,  such  plan.  Nevertheless 
the  facts  of  which  she  did  have  knowledge  suggest  just  such  a  scheme.  A 
trustee  does  not  ordinarily  allow  his  friend  to  bid  off  trust  property  at  $7,- 
500  less  than  Its  value,  and  wait  for  the  first  payment  until  he  can  adver- 
tise and  negotiate  a  resale  at  an  advanced  price.  The  sale  to  Waddell,  and 
the  conveyance  subsequently  to  Melhado  simultaneously  with  his  convey- 
ance to  her,  could  not  have  appeared  to  Mrs.  Blood  and  her  agents  as  an 
ordinary  business  transaction,  and  certainly  not  one  La  which  a  trustee,  act- 
ing In  good  faith,  would  be  likely  to  join.  It  certainly  suggests  the  query, 
for  what  reason  does  the  trustee  force  upon  the  market,  at  public  sale,  this 
property,  upon  which  there  is  an  outstanding  lease  for  three  years?  And 
why  does  he  allow  those  interested  In  the  lease  to  bid  It  In  at  so  inadequate 
a  price?  And  why,  instead  of  compelling  them  to  perform  their  contract 
and  close  their  bargain  by  December  30th,  as,  under  his  bid,  Waddell  was 
obliged  to  do,  does  he  wait  for  him  to  make  a  resale  at  an  advanced  price? 
What  are  the  necessities  that  require  the  trustee  to  sell  the  trust  property 
In  such  a  manner,  and  at  such  a  sacrifice?  She  made  no  inquiry  whatever, 
but  took  the  title  offered  her,  and  under  such  circumstances.  In  my  judg- 
ment, she  does  not  stand  In  the  position  of  a  purchaser  in  good  faith." 

It  seems  to  be  apparent  from  this  statement  that  the  court  was 
justified  in  holding  that  she  had  knowledge  of  such  facts  as  to 
put  her  on  inquiry  as  to  the  existence  of  some  right  or  title  in  con- 
flict with  that  she  was  about  to  purchase.  That  being  so,  William- 
son v.  Brown  is  authority  for  his  further  holding  that  she  is  pre- 
sumed either  to  have  made  the  inquiry,  and  ascertained  the  extent 
of  such  prior  right,  or  to  have  been  guilty  of  a  degree  of  negligence 
equally  fatal  to  her  claim  to  be  considered  a  bona  fide  purchaser. 
The  appellant,  however,  insists  that,  as  Mrs.  Blood  was  a  pur- 
chaser for  value,  her  title  can  only  be  affected  by  proof  of  actual 
notice  of  an  intent  by  Hernz  and  Melhado  to  defraud  the  trust 
estate, — in  other  words,  that  the  numerous  authorities  which  prior 
to  and  since  Williamson  v.  Brown  have  asserted  that  presumptive 
notice  will  operate  to  deprive  the  grantee  of  a  fraudulent  vendor 
of  his  purchase  have  no  application  to  a  purchaser  for  value;  that 
in  such  a  case  actual  knowledge  will  alone  suffice.  The  decisions, 
as  we  read  them,  with  certain  exceptions  to  which  we  shall  advert, 
establish,  on  the  contrary,  the  general  rule  that  the  application  of 
the  doctrine  of  presumptive  notice  is  not  prevented  by  a  val- 
uable consideration.  The  fact  that  a  valuable  consideration  has 
been  paid  is  merely  a  circumstance  tending  to  show  that  the 
purchaser  did  not  have  notice  of  the  fraudulent  intent  of 
his  grantor.  And  it  constitutes  a  circumstance  to  which  much 
weight  should  be  given  in  considering  all  of  the  facts  and  cir- 
cumstances surrounding  an  alleged  fraudulent  transaction,  be- 
cause it  is  difficult  to  conceive  that  an  ordinarily  prudent  person 
will  pay  all  that  a  property  is  worth  when  he  has  reason  to  sus- 
pect some  wrongdoing  on  the  part  of  his  grantor  which  may  in- 
volve him  in  litigation,  and  possibly  lead  to  a  loss  of  the  property. 
But,  while  it  is  evidence  bearing  upon  the  question  of  notice,  it 
in  no  wise  affects  the  legal  consequence  of  taking  title  from  a 
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fraudulent  grantor,  whether  the  purchaser  had  conscious  cog- 
nizance of  the  fraud,  or  the  established  facts  require  the  legal 
inference  that  he  had  notice;  for,  in  contemplation  of  law,  a  pur- 
chaser has  notice,  not  only  of  what  is  definitely  communicated  to 
him,  but  all  that  a  proper  use  of  that  information  would  enable 
him  to  obtain,  if  of  a  character  to  attract  the  attention,  and  stim- 
ulate inquiry  on  the  part  of  an  ordinarily  prudent  man.  Support 
for  this  general  proposition  may  be  found  in  Williamson  v.  Brown, 
supra;  Acer  v.  Westcott,  46  N.  Y.  384;  Baker  v.  Bliss,  39  N.  Y. 
70;  Reed  v.  Gannon,  50  N.  Y.  345;  Bennett  v.  Buchan,  76  N.  Y. 
386;  Kirsch  v.  Tozier,  143  N.  Y.  390,  38  N.  E.  375.  The  principal 
case  relied  upon  by  the  appellant  in  support  of  his  proposition  that 
a  purchaser  for  value  must  have  actual  notice  of  the  fraud  of  his 
grantor  is  Stearns  v.  Gage,  79  N.  Y.  102,  in  which  the  rule  of 
Williamson  v.  Brown  is  quoted  with  approval,  as  it  has  univer- 
sally been  by  the  courts  of  this  state.  The  court,  however,  did 
say  that,  when  a  valuable  consideration  has  been  paid,  actual 
notice  is  required;  that  circumstances  to  put  the  purchaser  on 
inquiry,  when  full  value  has  been  paid,  are  not  sufficient  The 
action  was  brought  to  set  aside  deeds  of  real  estate  made  by  an 
insolvent  debtor,  upon  the  ground  that  they  were  fraudulent  as 
against  creditors.  And  the  court,  after  quoting  the  provision  of 
the  statute  relating  to  fraudulent  conveyances,  asserted  that: 

"This  plainly  means  that  actual  notice  shall  be  given  of  the  fraudulent  In- 
tent, or  knowledge  of  circumstances  which  are  equivalent  to  such  notice. 
Circumstances  to  put  the  purchaser  on  Inquiry,  when  full  value  has  been 
paid,  are  not  sufficient." 

This  decision  seems  to  have  been  induced  by  the  wording  of 
the  statute,  but,  however  that  may  be,  it  created  an  exception  to 
the  general  rule  asserted  by  Williamson  v.  Brown.  That  it  was 
not  intended  to  do  more  appears  not  only  from  the  fact  of  the 
citation  of  the  rule  of  Williamson  v.  Brown  in  the  opinion,  but, 
later  on,  that  court,  speaking  through  Judge  Bapallo,  in  Parker 
v.  Conner,  93  N.  Y.  118,  discussed  both  cases.  After  citing  the 
rule  stated  in  Williamson  v.  Brown,  and  that  case,  among  others, 
as  authority  for  it,  the  court  continued: 

The  questions  In  such  cases  are— First,  whether  the  facts  were  sufficient 
to  put  the  party  on  inquiry;  and,  second,  did  he  fail  to  exercise  due  diligence 
in  making  the  inquiry?  An  affirmative  answer  to  these  two  questions  char- 
ges the  party  with  notice,  as  matter  of  law;  but  the  notice,  in  all  such  cases, 
to  be  found  In  the  books,  relates  to  some  actual  outstanding  title,  lien,  or 
equitable  interest  Such  outstanding  rights  of  third  parties,  though  prior 
In  point  of  time  to  the  title  acquired  by  a  purchaser,  are  often  cut  off  by  the 
operation  of  the  recording  acts;  and  the  doctrine  of  constructive  notice  has 
been  most  frequently  applied  to  that  class  of  cases,  so  as  to  deprive  the  pur- 
chaser of  the  protection  which  those  acts  afford  to  purchasers  in  good  faltb 
and  without  notice.  We  have  not  been  referred  to  any  case  where  the  doc- 
trine of  constructive  notice  has  been  applied  so  as  to  charge  a  purchaser  of 
land,  who  has  paid  a  valuable  consideration,  and  was  in  fact  innocent  of  any 
guilty  knowledge,  with  notice  that  his  grantor  made  the  conveyance  with 
intent  to  defraud  creditors  at  large,  having  no  special  lien  or  equity." 


Thus  the  court  distinctly  marked  out  the  limitations  of  Stearns 
v.  Gage,  and  recognized  Williamson  v.  Brown  as  authority  for  the 
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general  rule  which  includes  cases  like  this,  where  an  equitable  in- 
terest is  affected  by  the  conveyance.  Parley  v.  Carpenter,  27  Hun, 
359,  was  within  the  exception,  and  therefore  governed  by  Stearns 
v.  Gage.  Jacobs  v.  Morrison,  136  N.  Y.  101,  32  N.  E.  552,  was  an 
action  to  recover  a  deposit  of  purchase  money,  on  the  ground  that 
the  proposed  vendor's  title  was  affected  by  fraud  against  the 
general  creditors  of  his  vendor.  Naturally,  therefore,  Stearns  v. 
Gage  was  invoked  as  authority  for  the  legal  proposition  involved, 
with  its  assertion  that  notice  of  fraud,  to  be  effectual  to  avoid 
the  title,  must  be  actual.  But  the  learned  judge  who  delivered  the 
opinion  of  the  court  was  careful  to  make  ciear  that  he  intended 
it  to  be  understood  that  the  term  "actual  notice"  was  used  in  a 
sense  broad  enough  to  include  presumptive  notice,  for  he  said: 

"As  well  under  the  statute  as  at  common  law,  circumstances  to  put  the 
purchaser  on  inquiry,  who  pays  full  value,  are  Insufficient  to  affect  the  title 
unless  they  are  equivalent  to  a  notice  of  fraudulent  Intent" 

Bush  v.  Roberts,  111  N.  Y.  278,  18  N.  E.  732,  is  the  only  other 
case  cited  by  appellant  where  the  controversy  related  to  real 
property,  and,  as  it  was  an  action  by  a  creditor  to  set  aside  a  con- 
veyance on  the  ground  that  it  was  made  with  intent  to  defraud 
the  creditors,  it  was  within  the  exception  created  by  Stearns  v. 
Gage.  It  follows  that  the  special  term  did  not  err  in  invoking 
the  rule  of  Williamson  v.  Brown. 

It  is  suggested,  rather  than  insisted  upon,  that  the  proceedings 
had  on  the  compulsory  accounting  of  the  trustee  are  res  judicata 
of  the  matter  involved  in  the  present  issue.  There  are  several 
reasons  why  that  adjudication  is  not  a  bar  to  this  action.  It  is 
true  that  objections  were  made  on  the  accounting  that  Hernz, 
in  violation  of  his  duties  as  trustee,  had  permitted  this  property 
to  he  sold  at  much  less  than  its  actual  value,  and  that  t!»ey  were 
subsequently,  but  after  evidence  had  been  taken,  withdrawn.  But 
the  remainder  men  were  not  represented  on  the  accounting.  Nei- 
ther of  the  defendants  Blood  or  Koss  was  a  party  to  the  proceed- 
ing, nor  in  any  way  in  privity,  as  to  the  matters  therein  adjudicat- 
ed, with  any  of  those  who  were  parties;  and  necessarily  the 
effect  of  the  alleged  fraud  upon  the  title  of  Mrs.  Blood  and  her 
vendee  was  not  adjudicated.  Fannie  K.  Koss,  the  present  holder 
of  the  legal  title,  is  a  daughter  of  Mrs.  Blood;  and  as  she  did 
not  pay  any  money  for  the  property  the  court  held  that  her 
title  was  no  better  than  that  of  her  grantor,  because  not  a  pur- 
chaser for  value.  The  trial  court,  however,  found,  at  the  defend- 
ant's request,  "that  the  consideration  for  the  said  conveyance  was 
the  consideration  of  blood  relationship  and  the  approaching  mar- 
riage of  her  said  daughter  to  Charles  E.  Koss."  If  the  record  were 
otherwise  silent  upon  this  subject,  an  interesting  question  would 
be  presented, — whether  Mrs.  Koss  should  not  be  held  to  be  a  pur- 
chaser for  value.  Marriage  is  a  valuable  consideration,  and  it  has 
been  held  that  a  voluntary  conveyance,  intended  as  a  settlement 
for  a  child  of  the  grantor,  which  is,  as  against  a  subsequent  pur- 
chaser, void,  may  be  validated  by  a  valuable  consideration  inter- 
vening, and  that  such  consideration  is  furnished  if  a  person  be 
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induced  to  marry  her  on  account  of  the  provisions  made  for  her 
in  the  deed.  Sterry  v.  Arden,  1  Johns.  Ch.  261.  An  antenuptial 
settlement  of  lands,  though  made  by  the  settler  with  the  design 
of  defrauding  his  creditors,  will  not  be  set  aside  in  the  absence 
of  the  clearest  proof  of  his  intended  wife's  participation  in  the 
fraud.  Prewit  v.  Wilson,  103  U.  S.  22.  Other  cases  illustrative 
of  the  general  proposition  that  marriage  constitutes  a  valuable 
consideration  are  Peck  v.  Vandemark,  99  N.  Y.  29,  1  N.  E.  41, 
and  Wright  v.  Wright,  64  N.  Y.  437.  But  there  stands  in  the  way 
of  a  consideration  of  this  question  the  fact  that  this  finding  con- 
stitutes an  exception  to  the  general  rule  which  requires  appellate 
courts  to  be  governed  by  the  findings  made,  unless  they  are  against 
the  weight  of  evidence.  The  record  discloses  that  in  the  early 
part  of  the  trial  certain  questions  relating  to  the  admissibility  of 
testimony  were  raised,  which  led  to  a  discussion  between  court 
and  counsel  whether  Mrs.  Koss  was  a  bona  fide  purchaser  for 
value.  And  one  of  the  results  of  that  discussion  was  the  following 
admission,  which  was  placed  upon  the  record: 

"It  is  admitted  that  Mrs.  Koss  has  the  title  by  gift  for  a  good  considera- 
tion, she  being  the  daughter,  and  the  consideration  one  of  blood  instead  of 
money." 

By  this  admission  the  element  of  marriage  was  entirely  eliminat- 
ed from  the  question  of  consideration,  and  it  was  conceded  that 
the  only  consideration  was  one  of  blood.  This  admission  the 
plaintiff  had  a  right  to  rely  upon,  and  he  did,  offering  no  further 
evidence  upon  the  subject  The  defendants  apparently  had  no 
thought  of  changing  their  position  during  the  progress  of  the  trial, 
for  we  find  no  request  to  change  the  form  of  the  admission  which 
they  had  formally  made  in  open  court,  nor  do  we  find  from  the 
oral  testimony  of  witnesses  that  any  open  effort  was  made  to 
inject  into  the  record  a  further  element  of  consideration.  Under 
such  circumstances  the  party  making  the  admission  is  bound  by 
it,  and  cannot  thereafter  contest  it  in  the  action.  An  appeal  to 
findings  of  fact  by  the  court  which  seem  to  contradict,  qualify, 
or  limit  the  admission  made  will  not  avail  him.  Oliver  v.  Bennett, 
65  N.  Y.  559.  As  the  judgment  requires  the  plaintiff  to  reimburse 
the  defendants  Blood  and  Koss  for  the  moneys  invested  by  them, 
and  to  place  them  in  statu  quo,  they  have  no  just  ground  of  com- 
plaint  I  advise  an  affirmance  of  the  judgment 

VAN  BRUNT,  P.  J.  I  cannot  concur  in  the  conclusion  arrived 
at  by  Mr.  Justice  PARKER  in  this  case.  Conceding  the  law  as 
stated  by  him, — that  actual  notice  to  Mrs.  Blood  or  her  agents  was 
not  necessary,  but  only  the  existence  of  such  facts  as  would  put 
them  upon  inquiry, — it  does  not  seem  to  me  that  such  inquiry  would 
have  developed  such  a  condition  of  affairs  as  would  impeach  her 
title.  It  seems  to  me  that  the  learned  judge  below  arrived  at 
the  conclusion  reached  by  him  by  considering  the  property  to  be 
of  a  value  which  is  not  established  by  the  testimony,  and  by  holding 
Mrs.  Blood  responsible  for  knowledge  which  might  possibly  have 
been  acquired  by  a  person  not  her  agent    It  is  expressly  stated  by 
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the  learned  justice  that  Mr.  Waddell,  who  examined  the  title  of  this 
property  upon  a  loan  by  his  client  thereon,  was  the  attorney  and 
agent  of  Mrs.  Blood.  An  examination  of  the  record  shows  that 
Mr.  Waddell  held  no  such  relation  to  Mrs.  Blood.  He  did  not  ex- 
amine the  title  for  her.  It  is  true  that  she  paid  him  his  expenses 
and  commissions  on  the  examination  of  that  title.  But  in  such 
examination  he  was  representing  his  client  the  mortgagee,  who  pro- 
posed to  loan  the  money  upon  the  property,  and  not  Mrs.  Blood; 
and  he  did  not  become  her  agent  by  reason  of  the  fact  that  she 
was  satisfied  to  take  the  property  without  any  further  examination 
by  a  lawyer  employed  by  herself. 

It  further  appears  that  the  learned  trial  justice  found  the  value 
of  this  property  at  the  time  of  this  purchase  by  Mrs.  Blood  to  have 
been  the  sum  of  f  45,000;  and  that  was  considered  a  suspicious  cir- 
cumstance, in  that  it  was  bought  below  the  market  price,  and 
should  have  induced  inquiry  and  excited  suspicion.  I  have  exam- 
ined the  record  in  vain  to  find  any  proof  of  any  such  value.  It  is 
true  that  a  witness  by  the  name  of  Youman  swore  this  property 
to  be  of  the  value  of  $52,500.  But  it  is  evident  that  this  witness 
was  perfectly  willing  to  fulfill  his  contract  of  swearing  to  the  value 
of  this  property  with  or  without  any  information  on  the  subject, 
and  with  or  without  any  foundation  for  his  opinion.  He  shows 
upon  his  cross-examination  that  he  was  ignorant  of  any  transac- 
tion in  respect  to  property  in  that  neighborhood.  He  then  testi- 
fies that  he  makes  up  his  mind  in  regard  to  the  value  of  the  prop- 
erty because  of  his  knowledge  of  the  rental  of  the  property  and  the 
taxes  which  were  paid  thereon, — not  the  taxes  which  were  paid  in 
1887  and  1888,  but  the  taxes  which  were  paid  at  the  time  at  which 
he  was  testifying.  He  testifies  that  he  was  told  that  this  property 
was  rented  for  $4,000  or  $4,500,  and  that  the  taxes  at  the  present 
time  were  about  $500,  and  that  it  was  upon  this  basis  that  he  made 
up  his  valuation.  But  when  he  ascertains  that  the  rental  of  $4,- 
000  or  $4,500  was  of  a  furnished  house,  and  not  of  a  house  unfur- 
nished, he  is  entirely  equal  to  the  occasion.  He  says:  "I  was  not 
governed  by  the  fact  of  the  rental  at  all.  I  made  my  valuation  in- 
dependent of  that;  not  governed  by  anything  that  was  told  to  me 
in  regard  to  the  rent," — exactly  contrary  to  that  which  he  had 
previously  testified.  And  this  witness,  prevaricating  as  he  evi- 
dently did,  is  considered  to  have  established  a  foundation  of  value 
of  this  property,  not  of  $52,500,  but  of  $45,000, — a  sort  of  halfway 
house  between  his  estimate  and  that  of  a  witness  examined  on  the 
part  of  the  defendant  who  had  great  experience  in  the  sales  of  real 
estate,  as  an  auctioneer  and  real-estate  agent,  and  he  testified  that 
its  value  was  $37,500,  and  that  he  had  sold  property  equally  good 
for  that  price.  Now,  if  this  plaintiff  was  seeking  to  impeach  this 
sale  on  the  ground  of  inadequacy  of  consideration,  he  was  bound 
to  establish  it  by  at  least  credible  testimony,  and  not  by  prevaricat- 
ing witnesses.  Interests  of  purchasers  of  real  estate  cannot  be 
taken  away  from  them  by  evidence  of  such  a  character.  It  may  be 
that  inadequacy  of  consideration  cannot  be  made  available  in  an 
action  of  this  character.    Truesdell  v.  Sarles,  104  N.  Y.  164,  10- 
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N.  E.  139.  Bat  is  must  be  borne  in  mind  that  the  title  of  Mrs. 
Blood,  in  respect  to  this  real  property,  cannot  be  impeached  unless 
the  evidence  requires  the  finding  of  an  unlawful  combination  be- 
tween the  former  trustee  and  Melhado  in  respect  to  this  sale.  It 
is  not  enough  that  the  trustee  has  acted  improvidently,  or  has 
made  a  sale  when  the  property  was  not  in  such  condition  that  it 
would  not  bring  its  largest  price,  because  of  leases  thereon.  But 
it  must  be  found  that  there  was  an  understanding — a  fraudulent 
scheme — between  the  trustee  and  the  purchasers  at  the  auction  sale 
that  it  should  be  bid  in  for  their  benefit.  I  have  searched  the  rec- 
ord in  vain  for  any  evidence  of  any  such  scheme  or  understanding. 
The  only  possible  particle  of  evidence  is  that  the  premises  were 
struck  off  at  the  auction  sale  for  $32,500,  and  were  subsequently 
sold  by  the  purchasers  to  Mrs.  Blood  for  $40,000.  It  is  in  evidence 
that  the  auction  sale  was  fairly  conducted.  Publicity  was  given 
to  the  sale,  because  it  is  in  evidence  that  parties  who  had  their 
eye  on  this  property  were  present,  evidently  desirous  of  acquiring  it, 
but  not  yet  exactly  ready  to  purchase.  In  fact,  the  representative 
of  the  very  purchasers  whose  contract  to  purchase  with  Mrs.  Blood 
has  brought  about  this  litigation  was  present  at  the  sale,  and  says 
that  it  was  fairly  conducted;  that  there  was  no  secrecy,  nothing 
in  the  world  about  it  to  excite  suspicion,  and  the  property  was 
struck  off  in  the  usual  way. 

But  it  is  said  by  the  learned  judge  in  the  court  below  that  it  is 
evident  that  the  purchasers  at  the  auction  sale  never  intended  to 
take  the  title,  and  that  they  never  did  until  they  got  a  purchaser. 
As  it  has  been  held  by  the  court  of  appeals  in  Frace  v.  Bailroad  Co., 
143  N.  Y.  182,  38  N.  E.  102,  that  we  may  take  judicial  notice  of  the 
fact  that  certain  spark  arresters  are  in  common  use  upon  engines 
or  locomotives,  I  think  the  court  may  also  take  judicial  notice  that 
it  is  not  an  uncommon  occurrence,  by  any  means,  for  a  party  to 
make  a  contract  for  the  purchase  of  real  estate,  expecting  to  resell 
the  same  at  a  profit  before  he  is  compelled  to  complete  under  his 
contract  If  such  a  circumstance  is  to  invalidate  transactions  in 
real  estate  by  means  of  suits  brought  years  thereafter,  there  will 
not  be  much  security  in  speculating  in  real  estate  in  the  city  of  New 
York.  The  evidence  shows  that  a  reputable  and  careful  attorney 
(Mr.  Waddell),  in  the  examination  of  this  title,  saw  nothing  sus- 
picious in  regard  to  the  circumstances  attending  it  to  call  for  spe- 
cial inquiry;  and  it  should  take  no  slight  evidence  to  impeach  the 
title  of  a  purchaser  who  has  paid  a  fair  consideration  for  the  prop- 
erty bought. 

There  is  another  feature  in  this  case  which  seems  to  have  been 
lost  sight  of.  These  suspicious  circumstances,  if  any  existed,  in 
reference  to  this  title,  came  to  the  knowledge  of  the  agent  of  Mrs. 
Blood,  if  at  all,  at  the  moment  of  closing  the  title.  They  had  no 
time  to  think  about  them,  to  cogitate  over  them,  to  come  to  con- 
clusions after  deliberation,  and  to  study  out  the  various  suspicious 
points  by  means  of  which  it  is  now  sought  to  invalidate  the  title 
they  then  procured.  They  were  first  revealed  then  and  there,  and 
v.33N.Y.8.no.3— 16 
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neither  Mrs.  Blood  nor  her  agents  had  any  time  to  ponder  over  these 
things,  and  weigh  them,  and  determine  as  to  whether  they  may 
have  been  suspicious  or  not.  And  yet  the  mental  processes  of  these 
people  are  judged  by  what  we  say  they  should  have  been,  we  hav- 
ing had  the  opportunity  to  deliberate  and  ponder  over  the  transac- 
tion. The  very  statement  of  the  learned  trial  judge  shows  con- 
clusively that  the  plaintiff  was  not  entitled  to  a  judgment  He, 
sitting  as  a  judge,  says  at  the  end  of  the  plaintiff's  case,  "It  seems 
to  me  now,  that  there  is  hardly  proof  enough  here  to  show  that 
this  woman  had  reason  to  believe  that  there  was  any  fraud  going 
on  against  the  cestuis  que  trustent."  Why  should  he  expect  these 
purchasers,  in  the  haste  of  closing  the  title,  to  have  come  to  the 
conclusion  that  such  fraud  existed?  Hearing  the  evidence,  having 
his  attention  called  to  the  fact  that  fraud  was  claimed,  yet  he  is 
not  so  impressed  by  the  evidence  but  that  he  states  that  he  does 
not  think  that  there  is  any  proof  showing  that  Mrs,  Blood  had 
any  reason  to  believe  that  there  was  any  fraud  going  on  against 
the  cestuis  que  trustent.  There  was  nothing  developed  on  the  de- 
fendants' case  which  strengthened  the  proof  upon  the  part  of  the 
plaintiff;  and  it  is  only  upon  reflection,  and  turning  over  and  con- 
sidering the  facts,  that  the  judge  comes  to  the  conclusion  that  there 
was  sufficient  to  put  the  purchaser  upon  inquiry.  When  did  the 
purchaser  have  any  time  before  closing  this  purchase  to  turn  this 
over,  to  consider  it,  to  place  this  and  that  fact  together,  and  to 
form  a  conclusion? 

It  seems  to  me,  also,  that  Mr.  Justice  PARKER  is  in  error  in 
holding  that,  because  of  the  stipulation  contained  in  the  case,  the 
question  as  to  whether  the  conveyance  by  Mrs.  Blood  to  Mrs.  Koss, 
her  daughter,  on  her  approaching  marriage,  was  for  a  good  con- 
sideration, was  eliminated  from  the  case.  The  learned  judge  below 
found  that  the  consideration  for  said  conveyance  was  the  considera- 
tion of  blood  relationship,  and  the  approaching  marriage  of  her 
said  daughter  to  Charles  E.  Koss.  The  stipulation  did  not  im- 
peach this  statement  contained  in  the  deed.  The  learned  trial , 
judge,  in  making  his  findings,  did  not  so  think.  All  that  the  stipu-  * 
lation  amounted  to  was  that  Mrs.  Koss  did  not  pay  any  money  for 
the  property.  It  in  no  way  affected  the  question  presented  as  to 
a  marriage  settlement.  But  it  is  not  necessary  to  discuss  this 
proposition,  because  the  plaintiff  entirely  failed  to  make  out  a  case. 
Indeed,  the  whole  ground  of  this  action  rests  upon  the  fact  that  a 
purchaser  desirous  of  procuring  this  property  for  a  particular  pur- 
pose was  willing  to  pay  an  exorbitant  price  for  the  same,  beyond 
all  question  far  above  its  ordinary  value.  I  do  not  think  that  this 
should  justify  the  impeaching  of  this  title  years  after  it  has  been 
taken.  The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellants,  to  abide  the  event. 

O'BRIEN,  J.  While,  in  the  proper  action,  the  evidence  might 
justify  a  recovery  against  the  trustee  or  the  purchaser  at  the  auc- 
tion sale  for  the  profits  realized  upon  the  sale  to  Mrs.  Blood,  it  is 
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insufficient  to  warrant  the  conclusions  that  Mrs.  Blood  was  pot  a 
purchaser  in  good  faith,  for  value,  or  that  the  title  of  Mrs.  Koss, 
her  daughter,  was  invalid  as  against  the  beneficiaries.  I  there- 
fore concur  with  the  presiding  justice  for  a  reversal  of  the  judgment 


(86  Hun,  221.) 

ROMAN  CATHOLIC  CHURCH  OF  THE  TRANSFIGURATION  v.  NILES. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Trakbfek  Tax— Exemptions— Devise  to  Bishop. 

Laws  1892,  c.  169,  amending  the  transfer  tax  act  of  1885,  by  providing 
"that  any  property  heretofore  devised  or  bequeathed  to"  a  bishop,  etc., 
shall  not  be  subject  to  the  provisions  of  the  act,  applies  to  cases  where  the 
tax  had  become  due,  but  was  not  paid  at  the  time  said  chapter  109  was 
enacted,  and  Is  not  solely  applicable  to  those  cases  where  no  appraisement 
could  be  made. 

Controversy  between  the  Roman  Catholic  Church  of  the  Trans- 
figuration, plaintiff,  and  Nathaniel  Niles,  defendant,  submitted 
without  action  on  an  agreed  statement  of  facts.  Judgment  for 
plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

P.  J.  McLoughlin,  for  plaintiff. 
Joseph  N.  Tuttle,  for  defendant 

VAN  BRUNT,  P.  J.  The  plaintiff  in  this  action  on  the  20th  of 
July,  1894,  contracted  with  the  defendant  to  sell  to  him  certain 
premises  in  the  city  of  New  York.  The  defendant  objected  to  the 
title,  upon  the  ground  that  it  was  liable  to  an  inheritance  tax. 
The  property  in  question  belonged  to  John  McCloskey,  cardinal 
archbishop  of  New  York,  at  the  time  of  his  death,  on  the  10th  of 
October,  1885.  By  his  will  Cardinal  McCloskey  devised  all  his 
estate  to  Archbishop  Corrigan,  of  the  city  of  New  York,  Bishop 
Loughlin,  of  Brooklyn,  and  Bishop  McNiernay,  of  Albany,  as 
joint  tenants,  and  not  as  tenants  in  common.  On  the  2d  of  Janu- 
ary, 1886,  Bishop  McNiernay  conveyed  to  Archbishop  Corrigan 
all  his  interest  in  said  real  estate;  and  on  the  19th  of  January, 
1886,  Bishop  Loughlin  made  a  similar  conveyance.  On  the  19th  of 
February,  1886,  Archbishop  Corrigan  conveyed  the  premises  in 
question  to  the  plaintiff.  At  the  time  of  the  death  of  Cardinal 
McCloskey  the  collateral  inheritance  act,  passed  on  the  10th  of 
June,  1885,  was  in  operation,  and  the  real  estate  bequeathed  by 
him  was  liable  to  such  tax.  No  tax,  however,  was  ever  paid  upon 
the  same.  On  the  19th  of  March,  1892,  an  act  of  the  legislature 
became  a  law  (chapter  169,  Laws  1892),  whereby  the  section  of 
the  act  of  1885  designating  the  property  to  be  taxed  was  amended, 
and  the  following  clause  was  inserted  therein:  "Provided,  further, 
that  any  property  heretofore  devised  or  bequeathed  to  any  person 
who  is  a  bishop  or  to  any  religious  corporation  shall  be  exempted 
from,  and  not  be  subject  to,  the  provisions  of  this  act."  It  is 
claimed  upon  the  part  of  the  defendant  that  the  act  in  question 
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did  not  apply  to  those  cases  where  the  tax  had  become  due,  but 
had  not  been  paid,  but  to  those  cases  where  no  appraisement  could 
be  made,  nor  any  tax  imposed,  immediately  upon  the  death  of 
the  testator,  because  of  the  want  of  vesting  of  the  estate  so  that 
its  value  could  be  ascertained.  Upon  the  other  hand,  it  is  claimed 
that  the  act  was  intended  to  and  did  apply  to  all  cases  falling 
within  the  exemption.  The  claim  for  the  payment  of  this  tax 
was  one  upon  the  part  of  the  state,  which  the  state  had  an  un- 
doubted right  to  release  if  it  desired  so  to  do;  and  the  only  ques- 
tion which  can  be  raised  is,  was  there  an  intention  to  make  an 
exemption  as  to  property  which  had  passed  to  a  devisee  prior  to 
the  passage  of  the  amendment?  It  seems  to  us  that  the  language 
of  the  statute  is  explicit  on  this  point.  It  is,  "any  property  here- 
tofore devised  or  bequeathed."  It  is  a  familiar  rule  of  law  that 
a  will  speaks  from  the  death  of  the  testator.  It  has  no  legal 
effect  or  existence  prior  to  that  time;  and  although  in  such  a 
will  property  may  be  described,  and  may  by  its  terms  be  be- 
queathed, it  is  entirely  inoperative,  and  confers  no  rights,  until 
the  death  of  the  testator,  and  such  property  cannot  be,  by  any 
stretch  of  the  imagination,  said  to  be  devised  or  bequeathed.  It 
can  only  be  said  after  the  death  of  the  testator  that  it  is  devised 
and  bequeathed.  The  language  of  the  act  is  that  property  which 
had  theretofore  been  devised  or  bequeathed  should  be  exempt 
The  claim  upon  the  part  of  the  defendant  that  this  language 
was  intended  to  apply  only  to  those  cases  where  it  had  been  im- 
possible to  assess  the  tax,  because  no  appraisement  could  be 
made,  is  not  borne  out  by  anything  contained  in  the  statute.  It 
applies  to  all  sorts  of  property  in  possession  or  in  expectancy, 
and  makes  no  distinction;  and  it  was  the  evident  intention  of  the 
legislature  to  release  property  which  had  been  thus  devised  from 
the  provisions  of  the  inheritance  tax  act,  whether  such  devise 
had  become  operative  prior  to  the  passage  of  the  act  or  subse- 
quent thereto.  If  our  construction  of  the  act  is  correct,  then 
there  is  no  power  upon  the  part  of  the  state  now  to  collect  such 
tax,  its  right  having  been  released  by  an  effective  legislative  act, 
and  the  plaintiff  is  entitled  to  judgment  with  costs.   All  concur. 

(86  Hun,  128.) 

PEOPLE  ex  rel.  CLASON  v.  NASSAU  FERRY  CO.  et  aL 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

1.  Mandamus— Inspecting  Corporate  Books. 

A  stockholder  is  not  entitled  to  mandamus  to  enforce  his  right  to 
Inspect  the  books  of  the  corporation  until  he  has  exercised  the  remedy 
given  by  section  52  of  the  stock  corporation  law,  which  provides  that  the 
treasurer  on  request  of  a  stockholder  shall  furnish  a  statement  under 
oath  of  all  the  comi>any'8  affairs,  embracing  a  particular  account  of  all 
its  assets  and  liabilities. 

8.  Same— Assistance  op  Attorney. 

It  Is  no  excuse  for  refusing  to  allow  a  stockholder  to  inspect  the  books 
of  the  corporation  that  be  proposes  to  have  the  assistance  of  his  attorney. 

Appeal  from  special  terra,  New  York  county. 
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Application  by  Augustus  Glason  for  a  writ  of  mandamus  to  com- 
pel the  Nassau  Ferry  Company  and  others  to  allow  relator  to  ex- 
amine the  books  of  account  and  stock  books  of  defendant  company, 
and  to  take  extracts  therefrom.  From  an  order  directing  a  per- 
emptory writ  to  issue,  defendants  appeal.    Reversed  in  part 

Argued  before  VAN  BRUNT,  P.  JM  and  O'BRIEN  and  FOLLETT, 
JJ. 

S.  Hanford,  for  appellants. 

L.  Laflin  Kellogg,  for  respondent 

O'BRIEN,  J.  The  relator,  as  owner  of  33$  shares  of  the  capital 
stock  of  the  Nassau  Ferry  Company,  in  company  with  his  attorney, 
demanded  the  right  to  be  allowed  during  business  hours  to  exam- 
ine the  records,  books  of  account,  and  stock  books  of  the  company, 
which  demand  was  refused  by  the  treasurer,  except  that  the  latter 
offered  to  allow  the  relator  himself  to  examine  the  stock  book.  The 
judge  at  special  term  held  that  the  relator  was  entitled  to  the 
writ,  and  granted  an  order  directing  it  to  issue,  which  required 
that  he  be  allowed,  with  the  aid  of  his  attorney  or  other  necessary 
assistant,  to  inspect  and  examine  all  the  books  of  the  company 
mentioned.  It  appears  by  the  relator's  affidavit  that  the  stock  of 
the  company,  as  fixed  by  its  certificate,  was  the  sum  of  f 15,000, 
divided  into  150  shares  of  flOO  each;  that  the  stock  which  came 
to  the  relator  was  not  acquired  by  purchase,  but  was  received  by 
him  pursuant  to  the  provisions  of  the  will  of  his  deceased  grand- 
father; that  the  purpose  for  which  the  examination  was  sought 
was  to  ascertain  the  value  of  the  stock,  sales  of  which  had  not  taken 
place  in  the  open  market;  and  that,  in  relator's  view,  the  only  mode 
of  finding  out  what  was  the  value  of  the  stock  owned  by  him  was 
to  obtain  the  names  of  the  stockholders,  and  confer  with  them,  and, 
in  addition,  to  obtain  a  knowledge  as  to  the  financial  condition  of 
the  company,  and  the  management  and  conduct  of  its  affairs. 

As  to  the  stock  of  the  company,  we  think  that  the  relator's  right 
is  accorded  by  the  general  corporation  law  (Laws  1892,  c.  687,  §  29), 
which,  with  respect  to  corporations  like  the  ferry  company,  among 
other  things,  provides:  "The  stock  book  of  every  such  corporation 
shall  be  open  daily  during  business  hours  for  the  inspection  of  its 
stockholders  and  judgment  creditors,  who  may  make  extracts  there- 
from.'' 

This  brings  us  to  the  second  question,  as  to  the  relator's  right  to 
an  examination  of  the  books  of  account  of  the  company.  By  sec- 
tion 52  of  the  stock  corporation  law,  already  referred  to,  the  relator, 
being  the  owner  of  more  than  a  sufficient  amount  of  the  capital 
stock  of  the  company,  could  have  made  a  written  request  to  the 
treasurer  "for  a  statement  of  its  affairs  under  oath,  embracing  a  par- 
ticular account  of  all  its  assets  and  liabilities,"  and  the  treasurer 
would  have  been  required  to  deliver  the  same  within  30  days.  If 
the  relator  had  availed  himself  of  this  provision  of  law,  he  would 
have  obtained  practically  all  the  information  which  he  states  that 
he  desires;  and  we  think  that,  before  invoking  the  aid  of  the  court, 
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he  should  have  exhausted  the  remedy  given  to  him  by  statute, 
which,  if  it  had  been  resorted  to,  might  have  obviated  the  necessity 
of  this  application.  It  may  be  that  the  supreme  court,  independ- 
ently of  statute,  by  virtue  of  its  supervisory  powers,  has  the  right 
to  order  an  inspection  of  the  books  of  account  of  a  corporation  by  a 
stockholder  upon  a  proper  showing  being  made,  particularly  in  the 
absence  of  any  statutory  restriction  of  such  power.  It  is  not,  how- 
ever, necessary  for  us  to  determine  that  question,  for  the  reason 
that  in  this  case  no  sufficient  showing  was  made  to  entitle  the  re- 
lator to  the  relief  sought,  and  no  explanation  afforded  why  he  did 
not  take  the  remedy  given  by  statute,  and  demand  a  verified  state- 
ment from  the  treasurer;  nor  is  there  anything  to  show  that  such 
a  statement,  so  furnished,  would  not  have  given  him  all  the  infor- 
mation he  desired. 

The  excuse  that  the  officers  were  justified  in  refusing  to  permit 
the  relator  to  examine  the  books  merely  because  his  counsel  was 
present,  we  think,  was  an  unreasonable  one,  as  it  was  entirely 
proper  for  one  situated  as  the  relator,  who  was  not  familiar  with 
corporate  affairs,  to  take  with  him  his  attorney  or  other  person 
having  the  requisite  knowledge  to  obtain  for  him  the  information 
to  which  he  was  entitled. 

We  think  that  so  much  of  the  order  as  directed  an  inspection 
of  the  stock  books  should  be  affirmed,  and  in  other  respects  it  should 
be  reversed,  without  costs  to  either  party  upon  this  appeal.  All 
concur. 

(86  Uun,  259.) 

VALENTINE  v.  HE  ALE  Y  et  aL 

(Supreme  Court,  General  Term,  First  Department  April  11,  1805.) 

1.  Tenancy  in  Common— Liability  to  Cotenant. 

A  tenant  in  common,  in  exclusive  possession  of  the  common  property 
by  virtue  of  his  own  title,  is  not  liable  to  his  coteuant  for  rent,  or  for  use 
and  occupation,  unless  he  actually  excludes  his  cotenant  from  the  prem- 
ises. 

8.  Same — Lease  prom  Cotenant— Holding  Over. 

Where  tenants  in  common  lease  the  property  for  one  year  to  a  firm  of 
which  one  of  them  Is  a  member,  the  lease  reserving  a  certain  portion  of 
the  rent  to  each  lessor,  and  the  lessees  hold  over  after  the  expiration  of 
the  term  without  exercising  the  power  given  by  the  lease  to  renew  for 
two  years  at  a  reduced  rent,  the  possession  of  the  cotenant,  who  is  a 
member  of  the  firm.  Is  under  the  lease,  and  not  because  of  his  own  title, 
and  therefore  such  holding  over  continues  the  tenancy  for  another  year. 

Action  by  Henry  C.  Valentine  against  Warren  M.  Healey  and 
others  for  rent  The  complaint  was  dismissed,  and  plaintiff  moves 
for  a  new  trial,  on  exceptions  ordered  to  be  heard  at  general  term 
in  the  first  instance.  Granted. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT, 
JJ. 

Wm.  A.  Butler,  for  plaintiff. 
R.  Thorne,  for  defendants. 

VAN  BRUNT,  P.  J.  The  plaintiff  and  the  defendant  Healey 
are  the  owners  of  premises  situated  in  West  Forty-Third  street, 
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in  the  city  of  New  York,  as  tenants  in  common ;  the  plaintiff  being 
the  owner  of  three  undivided  fourths  thereof,  and  the  defendant 
Healey  being  the  owner  of  one  undivided  fourth.  In  May,  1891,  the 
defendants  Healey  and  Zabriskie  were  copartners  in  business,  un- 
der the  firm  name  of  Healey  &  Co.,  in  a  limited  partnership;  the 
said  defendants  being  the  general  partners,  and  one  Williams  the 
special  partner.  In  said  month  the  plaintiff  and  the  defendant 
Healey,  as  parties  of  the  first  part,  leased  the  premises  in  question 
to  said  firm  of  Healey  &  Co.,  by  an  indenture  of  lease  under  seal 
for  the  term  of  one  year  from  the  1st  of  May,  1891,  at  the  yearly  rent 
of  $8,500,  payable  quarterly,  as  follows,  namely:  To  the  plaintiff 
$1,593.75,  and  to  the  defendant  Healey  (531.25,  with  privilege  of 
renewal  for  two  years  at  f 7,000  per  year.  The  lease  contained  the 
usual  covenant  that  at  the  expiration  thereof  the  lessees  would  quit 
and  surrender  the  premises  in  good  order.  Healey  &  Co.  went  into 
possession  under  said  lease,  but  did  not  quit  the  premises  on  the 
1st  of  May,  1892;  nor  was  the  lease  renewed,  but  they  held  over, 
and  remained  in  possession  for  sometime  thereafter. 

This  action  was  subsequently  brought  to  recover  a  quarter's  rent 
as  falling  due  on  the  1st  of  August,  1892;  the  plaintiff  claiming 
that,  by  such  holding  over,  the  defendants  had  elected  to  continue 
their  tenancy  for  another  year.  Upon  the  trial  the  court  held 
that,  the  defendant  Healey  being  a  part  owner  of  the  premises,  it 
was  to  be  presumed  that  he  remained  in  possession  with  his  part- 
ner as  owner,  and  not  as  lessee,  and  that,  therefore,  the  remaining 
in  possession  did  not  entitle  the  plaintiff  to  treat  the  lease  as 
renewed  for  another  year,  and  dismissed  the  complaint.  This  rul- 
ing of  the  court  is  claimed  to  be  supported  by  the  cases  of  Mum- 
ford  v.  Brown,  1  Wend.  53;  McKay  v.  Mumford,  10  Wend.  351; 
Dresser  v.  Dresser,  40  Barb.  300;  and  Wilcox  v.  Wilcox,  48  Barb. 
329.  The  tenor  of  these  cases  seems  to  be  that  where  a  tenant  in 
common  is  in  exclusive  possession  of  the  common  property  by  virtue 
of  his  own  title,  unless  he  actually  excludes  his  cotenant,  he  is 
not  liable  to  such  cotenant,  even  for  use  and  occupation.  Thus, 
where  a  tenant  in  common  had  accepted  a  lease  from  his  cotenant 
of  such  cotenant's  interest  in  the  property,  and  held  possession  of 
the  whole  property  after  the  expiration  of  the  lease,  he  is  to  be 
deemed  in  possession  by  virtue  of  his  own  title,  rather  than  to  be 
in  possession  as  holding  over  under  the  lease.  A  different  rule 
seems  to  have  been  established  in  England.  Leigh  v.  Dickcson,  12 
Q.  B.  Div.  194.  In  that  case  and  the  cases  therein  cited  it  seems 
to  be  expressly  held  that  a  tenant  in  common  may  maintain  an  ac- 
tion for  use  and  occupation  against  his  cotenant  where  the  obli- 
gation to  pay  rent  has  been  created  by  a  lease.  We  think,  how- 
ever, that  the  authorities  cited  from  this  state  are  opposed  to  this 
rule,  and  they,  of  course,  must  be  followed.  No  case,  however,  has 
been  cited  where  a  party  has  gone  into  possession  under  a  lease 
of  the  whole  of  the  premises,  including  his  share  and  that  of  his 
cotenant,  and  he  has  held  over,  which  decides  that  he  is  to  be 
deemed  to  be  in  possession  because  of  his  own  title,  and  not  under 
the  lease.    The  lease  in  question  in  the  case  at  bar  was  of  the 
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whole  of  the  premises,  executed  by  both  tenants  to  a  Arm;  and 
such  firm,  including  the  tenant  in  common,  admit  that  they  went 
into  possession  under  that  lease,  and  held  possession  under  that 
lease.  There  was  no  claim  or  pretense  of  going  into  possession 
because  of  any  title  except  that  derived  from  the  lease.  Now,  it 
being  conceded  and  admitted  by  the  pleadings  that  the  possession 
was  of  this  character,  where  is  there  any  room  for  an  assumption, 
when  the  tenants  hold  over,  that  they  are  in  possession  because  of 
an}'  other  title  than  that  of  lessees?  There  is  no  pretense  that  any 
other  title  has  been  acquired  since  the  execution  of  the  lease,  or 
that  any  other  rights  have  devolved  upon  the  defendants,  or  either 
of  them.  It  would  seem,  under  such  circumstances,  that  the  or- 
dinary rule  in  reference  to  holding  over  must  necessarily  apply.  It 
would  have  been  entirely  different  if  Healey  or  his  firm  had  ac- 
cepted a  lease  of  only  the  plaintiffs  interest  in  this  real  estate,  and 
if  Healey  had  been  in  possession  of  the  real  estate  because  of  his 
own  title,  and  had  not  entered  under  the  lease.  In  the  case  at 
bar,  however,  it  would  seem  that  possession  was  acquired  under 
the  lease,  and  the  premises  were  held  under  the  lease,  and  no 
part  of  the  same  was  claimed  by  the  defendant  Healey  because  of 
his  ownership.  We  think  that  this^  fact  calls  for  the  application  • 
of  the  ordinary  rule  obtaining  in  those  cases  where  a  tenant  holds 
over,  and  that  the  distinction  to  which  attention  has  been  called 
between  the  case  at  bar  and  the  cases  cited  to  support  the  ruling 
of  the  court  below  is  substantial,  and  should  not  be  overlooked. 

We  think,  therefore,  that  the  exceptions  should  be  sustained, 
and  a  new  trial  granted,  with  costs  to  the  plaintiff  to  abide  the 
event   All  concur. 


m  Hun,  180.) 

ULLMAN  et  aL  t.  JACOBS. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

L  Trial— Findings— Conforming  to  Evidence. 

In  an  action  against  an  indorser  of  a  note  the  uncontradicted  testimony 
of  plaintiff  as  to  facts  showing  a  waiver  by  the  defendant  of  notice  of 
protest  does  not  entitle  him  to  a  finding  to  that  effect,  where  the  testi- 
mony was  given  while  plaintiff  was  trying  to  show  that  due  notice  was 
given,  and  no  motion  was  made  to  amend  the  complaint  by  substituting 
an  allegation  of  waiver  of  notice  of  protest  in  the  place  of  the  allegation 
that  due  notice  was  given. 

2.  Pleading — Amendment — Fobm  or  Motion. 

Where  a  complaint  in  an  action  against  the  indorser  of  a  note  alleges 
that  due  notice  of  protest  was  given,  but  the  testimony  fails  to  support 
such  allegation,  and  tends  to  show  a  waiver  of  notice,  a  motion,  "to 
conform  the  pleadings  to  the  proof,  and  to  make  this  an  action  against 
the  surety,"  is  not  equivalent  to  request  for  leave  to  amend  by  alleging 
waiver  of  notice  of  protest 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Louis  Ullman  and  others  against  Solomon  Jacobs  on 
a  promissory  note.  The  complaint  was  dismissed  after  trial 
without  a  jury,  and  a  motion  for  a  new  trial  was  denied,  and 
plaintiffs  appeal.  Affirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

George  M.  Pinney,  Jr.,  for  appellants. 
Herman  Aaron,  for  respondent. 

PARKER,  J.  The  complaint  alleged  the  making  and  delivery 
by  one  Brodsky  of  a  promissory  note  payable  to  himself,  its  subse- 
quent indorsement  before  maturity  by  the  defendant,  Solomon 
Jacobs,  for  a  valuable  consideration,  and  delivery  to  these  plain- 
tiffs, who  thereupon  became,  and  still  are,  the  lawful  owners  and 
holders  thereof;  presentation  and  demand  of  payment  at  maturity 
at  the  place  where  the  same  was  made  payable;  refusal  of  pay-, 
ment,  and  protest,  with  due  notice  thereof  to  the  defendant  The 
answer,  among  other  things,  put  in  issue  the  allegations  of  the 
complaint  relating  to  notice  of  demand  of  payment,  and  the  giving 
of  notice  of  protest  or  dishonor  to  the  defendant.  Upon  the  trial, 
the  plaintiffs  attempted  to  establish  the  allegations  of  the  com- 
plaint in  such  respect,  but  the  trial  court  held  that  notice  of 
protest  was  not  given  to  the  defendant  until  five  days  after  the 
maturity  of  the  note.  The  case  was  tried  before  the  court  without 
a  jury,  a  jury  being  waived,  and  the  evidence  fully  justified  the  find- 
ing made.  One  of  the  plaintiffs  was  called  as  a  witness,  with  the 
view  of  establishing  by  his  testimony  that  due  notice  of  dishonor 
was  given  to  the  defendant;  and,  in  the  course  of  his  evidence, 
he  related  a  conversation  had  with  the  defendant  a  few  days  prior 
to  the  maturity  of  the  note  which,  if  true,  would  have  supported 
a  finding  that  the  defendant  had  waived  notice  of  protest  This 
testimony  was  not  contradicted  by  the  defendant,  and  subse- 
quently the  plaintiffs  requested  the  fact  to  be  found,  as  plaintiff 
had  testified,  and  as  a  conclusion  of  law,  that  notice  of  protest  or 
dishonor  was  duly  waived,  which  was  refused,  and  plaintiffs  insist 
upon  this  appeal  that  such  refusals  constituted  error,  entitling 
them  to  a  reversal  of  the  judgment 

The  difficulty  with  this  contention  is  that,  while  this  testimony 
was  brought  out  upon  the  examination  of  one  of  the  plaintiffs, 
an  effort  was  then  being  made  to  show  by  the  witness  that  the 
defendant  had  received  due  notice  of  protest  in  conformity  to  the 
pleading,  which  alleged  that  notice  of  dishonor  was  duly  given  to 
the  defendant,  and  not  that  the  defendant  had  waived  notice 
thereof.  No  motion  was  at  that  time  made,  or  afterwards,  to 
amend  the  complaint  by  substituting  an  allegation  of  waiver  of 
protest  in  the  place  of,  the  one  alleging  that  due  notice  of  protest 
had  been  given  to  the  defendant.  After  the  evidence  was  closed, 
and  the  plaintiffs'  motion  for  judgment  on  the  evidence  had  been 
denied  by  the  court,  plaintiffs'  counsel  addressed  to  the  court  the 
following  motion:  "I  make  a  motion  to  conform  the  pleadings 
to  the  proof,  and  to  make  this  an  action  against  the  surety." 
It  is  urged  that  both  the  court  and  defendant's  counsel  were  in- 
formed by  the  motion  that  the  plaintiffs  relied  upon  the  testimony 
bearing  upon  an  alleged  waiver  of  protest  by  the  defendant,  and, 
that  being  so,  that  this  court  should  consider  whether,  under  all 
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the  circumstances,  the  discretion  of  the  court  was  properly  exer- 
cised in  denying  the  motion.  But  the  form  of  the  motion  sug- 
gests that  the  counsel  had  a  very  different  proposition  in  mind 
than  the  one  which  he  now  urges;  that  having  failed  to  persuade 
the  court  to  direct  a  judgment  in  his  favor,  and  having  obtained 
an  exception  to  the  ruling,  he  conceived  the  idea  that,  if  the  de- 
fendant could  not  be  held  as  indorser,  he  might  be  as  surety,  and  so 
he  moved  the  court  to  conform  the  pleadings  to  the  proof,  and  to 
make  this  an  action  against  the  surety.  It  is  not  even  claimed  now 
that,  if  the  motion  had  been  granted,  there  could  have  been  any 
recovery  against  the  defendant  as  surety;  and  the  motion  as 
made  presented  that  question  to  the  court,  and  nothing  more. 
Having  denied  that  motion,  judgment  was  ordered  for  the  defend- 
ant, after  which  the  plaintiffs  presented  requests  to  find,  both  of 
fact  and  law,  and  among  them  were  the  requests  to  which  we  have 
referred,  relating  to  the  alleged  waiver  of  protest  The  court  re- 
fused to  find  them,  and  in  so  doing  did  not  err,  because  the  facts 
requested  to  be  found  in  regard  to  the  alleged  waiver  of  protest 
were  not  within  the  issues  presented  by  the  pleadings,  and  which 
both  court  and  counsel  supposed  were  on  trial. 
The  judgment  should  be  affirmed,  with  costs.  All  concur. 


(86  Hun,  159.) 

KEANE  v.  KEANE  et  sL 

(Supreme  Court,  General  Term,  First  Department  April  11,  1896.) 

Attorney— Compensation — Settlement  between  Husband  and  Wife. 

A  wife  sued  her  husband  for  a  separation,  and  to  set  aside  deeds  by 
him  In  which  she  had  joined,  on  the  ground  that  she  was  induced  to  re- 
lease her  inchoate  right  of  dower  by  fraud.  Afterwards  they  settled  their 
differences,  and  resumed  marital  relations..  Held,  that  it  was  error  to  per- 
mit the  attorney  for  the  wife  in  the  action  to  set  aside  the  deeds  to  con- 
tinue the  action  for  his  own  benefit  on  the  ground  that  he  had  a  contract 
for  one-half  the  recovery,  where  he  had  not  filed  a  lien. 

Appeal  from  special  term,  New  York  county. 

Action  by  Helen  Agnes  Keane  against  Hugh  L.  Keane  and  others 
to  set  aside  two  deeds,  by  one  of  which  defendant  Keane,  plaintiffs 
husband,  conveyed  certain  premises  in  the  city  of  New  York  to 
defendant  Rowland,  and  by  the  other  of  which  said  Rowland  con- 
veyed the  said  premises  to  defendant  John  Garity.  From  an  order 
denying  defendants'  motion  for  a  discontinuance  of  the  action,  and 
granting  plaintiff's  attorney  leave  to  prosecute  the  action  for  his 
own  use  and  benefit,  defendants  appeal.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
J.T. 

Frank  W.  Miller,  for  appellants, 
J.  H.  Conn,  for  respondent 

O'BRIEN,  J.  The  plaintiff  commenced  two  actions  against  her 
husband,  the  defendant,  one  in  the  superior  court  for  a  separation, 
and  the  other  in  this  court  to  set  aside  deeds  to  property,  on  the 
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ground  that  she  had  been  induced  to  release  her  inchoate  right  of 
dower  by  false  and  fraudulent  representations.  Subsequently  the 
wife  and  husband,  having  resumed  marital  relations  and  settled 
their  differences,  executed  stipulations  for  the  discontinuance  of 
both  actions  without  costs  to  either.  Upon  the  application  by 
the  defendant  to  plaintiff's  attorney  for  a  consent  to  discontinue 
both  actions  it  was  refused,  and  thereupon  defendant  made  the 
motions,  one  in  the  superior  court  and  one  in  this,  the  former  of 
which  was  granted,  and  the  latter  in  the  case  in  this  court  was 
refused,  with  leave  to  plaintiff's  attorney  to  prosecute  the  action  for 
his  own  use  and  benefit,  upon  the  claim  by  the  attorney  that  by 
agreement  with  his  client  he  was  entitled  to  one-half  the  recovery. 
From  this  latter  order  this  appeal  is  taken.  It  is  true  that,  in  answer 
to  the  application,  plaintiffs  attorney  stated  that  the  settlement 
was  collusive;  but,  outside  of  such  statement,  there  is  nothing  in 
the  papers  to  show,  nor  does  it  appear,  that  the  settlement  was  any 
other  than  one  made  in  good  faith,  and  with  a  view  to  reconcile  the 
differences  between  man  and  wife.  And  it  would  be  indeed  ex- 
traordinary if,  under  those  circumstances,  this  court  should  inter- 
fere and  prevent  such  settlement,  and  permit  an  attorney  for  his 
own  benefit  to  proceed  with  the  litigation;  thus  compelling  the 
husband  and  wife,  against  their  consent,  to  remain  as  litigants  in 
the  court,  not  alone  for  the  purpose  of  costs,  but  also  to  enable  the 
attorney  to  get  his  compensation,  which  was  contingent  upon  his 
success  in  the  action.  Where  a  settlement  has  been  made  collu- 
sively  between  parties  for  the  purpose  of  cheating  an  attorney  out 
of  his  costs  or  compensation,  and  particularly  after  notice  of  his 
lien  upon  the  cause  of  action  to  the  adverse  party,  the  courts  have 
gone  far  in  protecting  the  attorney,  even  to  the  extent  of  denying 
the  discontinuance  of  the  action  to  enable  him  to  obtain  his  rights. 
But  we  have  been  referred  to  no  case,  nor  do  we  think  it  has 
been  held  by  any  court,  where,  as  here,  a  settlement  has  been 
made  in  good  faith  between  husband  and  wife,  and  where  it  has 
been  entered  into  without  notice  of  any  lien  claimed,  that  such 
settlement  will  not  be  recognized  and  effectuated,  upon  such  terms, 
however,  as  to  the  attorney  are  just  The  order,  such  as  was  here 
made,  seems  to  us,  therefore,  to  be  against  sound  principle,  estab- 
lished practice,  and  public  policy. 

It  is  claimed,  however,  that  support  for  the  order  is  to  be  found 
in  the  language  of  section  66  of  the  Code  of  Civil  Procedure.  That 
provides  that  the  attorney  "has  a  lien  upon  his  client's  cause  of 
action  or  counterclaim  •  *  •  and  cannot  be  affected  by  any 
settlement  between  the  parties  before  or  after  judgment"  The 
lien  thus  given  is  presumptively  measured  by  the  amount  of  taxa- 
ble costs,  and,  where  more  is  claimed,  we  think  it  must  be  protected 
by  notice.  It  is  not  claimed  that  any  notice  was  given  by  plaintiff's 
attorney  Of  any  lien  upon  the  cause  of  action;  and,  as  we  have 
already  said,  there  is  no  evidence  of  any  collusion  or  attempt  to 
defraud  the  plaintiff's  attorney;  and  we  think,  under  these  circum- 
stances, that  upon  the  payment  of  the  taxable  costs  the  defendants 
should  have  been  permitted  to  discontinue;  and  that  this  was  the 


252 


NEW  YORK  SUPPLEMENT,  vol.  33. 


[Sup.  Ut, 


proper  order  to  have  been  made  In  this  case  we  think  further  ap- 
pears from  the  character  of  the  action  itself.  It  was  a  canse  of 
action  which  in  its  nature  was  not  assignable,  and  therefore,  under 
the  authority  of  Goughlin  v.  Railroad  Co.,  71  N.  Y.  443,  not  sus- 
ceptible of  a  lien.  That  case  is  authority  for  the  proposition  that 
a  settlement  between  the  parties,  and  a  release  of  a  cause  of  action 
in  its  nature  not  assignable,  is  a  bar  to  an  action  thereon,  though 
plaintiff  and  his  attorney  had  made  an  agreement  giving  the  latter 
a  share  of  the  recovery.  While,  therefore,  if  section  66  of  the  Code 
is  to  be  construed  as  extending  the  lien  not  only  for  costs,  but  also 
for  compensation,  even  though  no  notice  has  been  given,  this  does 
not  change  the  rule  of  law  laid  down  in  the  case  cited,  that  a  lien 
cannot  attach  to  a  cause  of  action  like  this,  which  in  its  nature  is 
not  assignable.  We  think  the  order  should  be  reversed,  with  %  10 
costs  and  disbursements  of  this  appeal,  and  that  the  order  for  a 
discontinuance  should  be  granted,  on  condition  of  the  payment  of 
the  taxable  costs  in  the  action  to  the  date  when  the  motion  was 
made  for  discontinuance.    All  concur. 


(86  Hun,  213.) 

MERCANTILE  TRUST  CO.  v.  ATLANTIC  TRU8T  CO. 
(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

L.  Pledge— Rights  of  Pledgee. 

Bonds  secured  by  mortgage  to  plaintiff  as  trustee  were  guarantied  by 
a  third  person,  and  on  the  guaranty  was  an  Indorsement  by  defendant 
that  It  held  certain  shares  of  stock  to  secure  the  guaranty.  Hdd,  that 
It  was  no  defense  to  an  action  by  plaintiff  to  recover 'such  shares,  on  de- 
fault of  both  mortgagor  and  guarantor,  that  the  guarantor  had  pledged 
them  to  defendant  to  secure  advances,  where  It  was  not  alleged  that 
plaintiff  had  notice  that  the  shares  were  so  pledged;  and  it  was  Imma- 
terial that  the  guarantor,  In  violation  of  a  covenant  contained  in  the 
guaranty  that  It  would  not  execute  any  mortgage  of  its  property,  bad 
given  a  mortgage  to  plaintiff,  where  such  mortgage  was  given  with  the 
knowledge  of  and  without  objection  from  defendant 
8.  Depositaries— Action  aoaihst— Defenses. 

In  an  action  to  recover  property  deposited  with  defendant  to  secure 
the  guaranty  of  a  third  person  to  plaintiff,  defendant  cannot  raise  ob- 
jection that  the  guaranty  was  not  validly  executed. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Mercantile  Trust  Company  against  the  Atlantic 
Trust  Company  and  others.  There  was  a  judgment  in  favor  of 
plaintiff,  and  defendant  Atlantic  Trust  Company  appeals.  Affirmed. 

On  June  26,  1889,  the  Julien  Electric  Traction  Company,  a  New  Jersey 
corporation,  executed  a  mortgage  on  its  property  to  the  Mercantile  Trust 
Company,  as  trustee,  to  secure  the  payment  of  200  bonds,  of  $1,000  each, 
dated  on  that  day,  and  payable  July  1,  1804,  with  Interest  at  the  rate  of  6 
per  cent,  payable  on  the  1st  days  of  January  and  July  in  each  year.  On 
October  18,  1880,  said  mortgagor  executed  a  supplemental  mortgage  to  the 
trust  company,  further  to  secure  the  payment  of  said  bonds,  102  of  which 
are  described  in  the  contract  of  guaranty  hereinafter  quoted.  April  18,  1890, 
the  Consolidated  Electric  Storage  Company,  a  New  Jersey  corporation,  is- 
sued to  the  Atlantic  Trust  Company  119,960  shares  of  Its  capital  stock,  for 
the  purchase  of  certain  property  specified  in  the  resolution  authorizing  the 
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Issue  of  said  shares,  which  property  was  afterwards,  and  before  April  28. 
1800,  -  acquired  and  transferred  to  the  corporation.  After  paying  for  this 
property  there  was  left  in  the  possession  of  the  trust  company  00,000  shores 
of  said  stock,  30,000  of  which  are  mentioned  in  the  contract  of  guaranty. 
On  April  28,  1890,  the  United  Electric  Traction  Company,  a  New  Jersey  cor- 
poration, executed  and  delivered  to  the  Mercantile  Trust  Company  the  fol- 
lowing agreement: 

"For  value  received,  the  United  Electric  Traction  Company,  a  corporation 
created  and  organized  under  the  laws  of  the  state  of  New  Jersey,  does  here- 
by, for  itself,  its  successors  and  assigns,  guaranty  to  the  Mercantile  Trust 
Company,  as  trustee,  the  payment  of  principal  and  Interest,  at  maturity, 
of  one  hundred  and  two  (102)  bonds  of  the  Jul! en  Electric  Traction  Com- 
pany, of  $1,000  each,  being  numbers  1  to  30.  57  to  04,  07  to  70.  70  to  105, 
110,  118,  123  to  150;  and  the  United  Electric  Traction  Company  aforesaid 
does  hereby,  for  itself,  Its  successors  and  assigns,  covenant  and  agree  to 
comply  with  all  the  conditions,  stipulations,  and  agreements  contained  In 
the  mortgage  or  deed  of  trust  executed  by  the  Julien  Electric  Traction  Com- 
pany to  the  Mercantile  Trust  Company,  trustee,  bearing  date  June  26,  1880, 
and  a  supplemental  mortgage  confirming  the  same,  bearing  date  October  16, 
1880,  to  secure  said  bonds,  more  especially  the  requirements  of  said  mort- 
gage as  to  renewing,  replacing,  and  keeping  in  good  condition  all  the  prop- 
erty covered  by  said  mortgage  and  said  supplemental  mortgage.  And  the 
United  Electric  Traction  Company  aforesaid  does  hereby,  for  itself,  its  suc- 
cessors and  assigns,  covenant,  stipulate,  and  agree  that  the  United  Electric 
Traction  Company  aforesaid  will  not  make,  nor  allow  to  be  made  or  issued, 
any  mortgage,  mortgage  bonds,  debentures,  or  any  preference  securities, 
other  than  the  $2,000,000  In  preferred  stock  provided  for  In  the  said  the 
United  Electric  Traction  Company's  articles  of  incorporation,  until  all  of  the 
said  102  bonds  above  referred  to,  both  principal  and  interest,  shall  have  been 
paid  or  redeemed  pursuant  to  the  terms  of  said  bonds.  In  witness  whereof 
the  United  Electric  Traction  Company  aforesaid  has  hereunto  caused  its 
corporate  seal  to  be  affixed,  and  these  presents  to  be  subscribed  by  Its  proper 
officers  thereunto  duly  authorized,  this  28th  day  of  April,  1890. 

"[L.  S.]  United  Electric  Traction  Company, 

"By  R.  L.  Belknap,  President 

"Signed,  sealed,  and  delivered  in  the  presence  of 

"Attest:  W.  B.  Stevenson,  Secretary." 

At  the  date  of  this  agreement  the  Atlantic  Trust  Company,  by  Its  presi- 
dent, executed  and  delivered  to  the  plaintiff  this  receipt,  which  was  indorsed 
on  the  contract  of  guaranty: 

"There  has  been  deposited  with  the  Atlantic  Trust  Co.  80,000  shares  of 
the  Consolidated  Electric  Storage  Company's  stock,  security  for  the  per- 
formance of  above  guaranty.  W.  H.  Male,  PL" 

The  bonds  not  being  paid,  the  plaintiff  demanded  that  the  Atlantic  Trust 
Company  deliver  the  shares  of  stock  to  the  plaintiff,  or  that  the  Atlantic 
Trust  Company  sell  the  shares,  and  apply  the  avails  towards  the  payment  of 
the  bonds;  which  the  trust  company  refused  to  do,  whereupon  this  action 
was  brought  to  compel  it  to  deliver  the  stock  to  the  plaintiff.  Before 
the  action  was  begun  a  receiver  had  been  appointed  for  the  United  Electric 
Traction  Company.  The  Consolidated  Electric  Storage  Company  and  the 
United  Electric  Traction  Company  and  its  receiver  are  joined  as  parties 
defendant  with  the  Atlantic  Trust  Company.  The  trust  company  and  the 
receiver  answered,  the  other  defendants  making  default.  After  a  trial  at 
special  term  a  judgment  was  ordered  adjudging  that  the  Atlantic  Trust  Com- 
pany deliver  the  shares  of  stock  to  plaintiff,  from  which  the  trust  company 
alone  appeals. 


Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT, 
JJ. 

J.  Langdon  Ward,  for  appellant. 
Wm.  B.  Hornblower,  for  respondent 
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FOLLETT,  J.  When  this  action  was  before  this  court  on  the 
appeal  from  the  first  interlocutory  judgment  sustaining  a  demurrer 
to  the  matter  pleaded  in  avoidance  in  the  original  answer,  it  was 
held  that  the  facts  so  pleaded  were  insufficient  to  constitute  a  de- 
fense, but  leave  was  given  to  serve  an  amended  answer.  69  Hun, 
264,  23  N.  Y.  Supp.  496.  Subsequently  the  Atlantic  Trust  Com- 
pany served  an  amended  answer  pleading  further  facts  by  way  of 
avoidance,  to  which  the  plaintiff  demurred  on  the  ground  that  they 
were  insufficient  to  constitute  a  defense.  The  demurrer  was  sus- 
tained, and  an  interlocutory  judgment  entered,  which  granted  leave 
to  the  defendant  to  plead  anew;  of* which  privilege  the  defendant 
availed  itself,  and  filed  and  served  a  second  amended  answer. 
Upon  the  issues  so  joined  the  action  was  tried,  and  a  judgment 
ordered  for  the  plaintiff. 

A  demurrer  runs  through  all  the  pleadings,  and  the  effect  of 
the  interlocutory  judgments  is  that  the  facts  alleged  in  the  com- 
plaint, unless  successfully  controverted  or  avoided,  are  sufficient 
to  constitute  a  cause  of  action,  and  that  the  facts  pleaded  in  the 
original  and  first  amended  answer  by  way  of  avoidance  are  insuffi- 
cient to  constitute  a  defense.  The  facts  alleged  in  the  complaint 
were  proved  on  the  trial,  and  thus,  under  our  former  decision,  a 
cause  of  action  was  established,  unless  a  valid  plea  in  avoidance 
was  proved. 

The  Atlantic  Trust  Company,  by  way  of  a  defense,  proved  that 
April  28,  1890,  the  United  Electric  Traction  Company  pledged  to 
the  trust  company  Baid  60,000  shares  of  stock  as  security  for  the 
repayment  of  all  moneys  loaned  by  the  trust  company  on  the  prom- 
issory notes  of  the  United  Electric  Traction  Company;  and  that 
April  28,  1890,  the  date  of  the  contract  of  guaranty,  and  after  the 
trust  company  had  indorsed  its  receipt  thereon  and  delivered  it  to 
the  plaintiff,  it  loaned  from  time  to  time  to  the  United  Electric 
Traction  Company  large  sums  of  money  secured  to  be  paid  by  11 
promissory  notes,  the  first  dated  May  12,  1890,  and  the  eleventh 
November  10,  1890,  given  by  the  traction  company  to  the  trust 
company,  which  have  not  been  paid,  and  that  by  reason  of  these 
facts  the  trust  company  has  a  lien  on  the  shares.  It  is  not  alleged 
in  the  answer  of  the  trust  company,  nor  was  it  proved  on  the  trial, 
that  the  plaintiff  or  the  bondholders,  for  which  it  acted  as  trustee, 
had  notice  that  the  shares  were  so  pledged;  and  the  Atlantic 
Trust  Company,  having  contracted  to  hold  the  30,000  shares  as 
security  for  the  102  bonds,  cannot  now  avail  itself  of  the  secret 
contract  by  which  it  received  the  shares  in  pledge  as  a  defense 
to  an  action  to  compel  it  to  perform  its  contract  to  hold  them  as 
security  for  the  102  bonds. 

By  reference  to  the  contract  of  guaranty,  it  will  be  seen  that  it 
contains  this  covenant: 

"And  the  United  Electric  Traction  Company  aforesaid  does  hereby,  for  It- 
self, Its  successors  and  assigns,  covenant,  stipulate,  and  agree  that  the 
United  Electric  Traction  Company  aforesaid  will  not  make,  nor  allow  to  be 
made  or  issued,  any  mortgage,  mortgage  bonds,  debentures,  or  any  prefer- 
ence securities,  other  than  the  $2,000,000  in  preferred  stock  provided  for  In 
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the  mid  the  United  Electric  Traction  Company's  articles  of  incorporation, 
nntil  all  of  the  said  102  bonds  above  referred  to,  both  principal  and  inter* 
est,  shall  hare  been  paid  or  redeemed  pursuant  to  the  terms  of  said  bonds." 

December  8,  1890,  the  United  Electric  Traction  Company  mort- 
gaged its  property  to  the  Mercantile  Trust  Company  (the  plaintiff), 
as  trustee,  to  secure  the  payment  of  1,800  bonds,  amounting  to 
$700,000.  As  a  defense,  the  Atlantic  Trust  Company  alleges  that 
the  execution  of  the  mortgage  was  a  violation  of  the  above  cov- 
enant, and  that  the  plaintiff,  being  a  party  to  the  mortgage,  can- 
not compel  the  defendant  to  deliver  the  30,000  shares,  which  it  al- 
leges it  has  the  right  to  retain  as  security  for  the  payment  of  said 
11  promissory  notes.  The  answer  to  this  is  that  the  Atlantic  Trust 
Company  knew  before  the  mortgage  was  executed  that  it  was  to 
be  given,  and  its  president  advised  that  it  should  be  executed  to 
the  Mercantile  Trust  Company  as  trustee.  These  facts  were  proved 
on  the  trial,  and  were  not  disputed,  though  the  president  of  the 
Atlantic  Trust  Company  was  a  witness.  More  than  this,  he  cor- 
roborated the  testimony  of  the  witnesses  who  testified  to  these 
facts.  This  appellant,  having  waived  the  performance  of  the  cov- 
enant, is  estopped  from  urging  its  nonperformance  as  a  defense  to 
this  action.  The  defendant  gave  no  evidence  of  any  defense  not 
pleaded  in  its  original  and  first  amended  answer;  and  it  seems 
quite  unnecessary  further  to  discuss  the  propositions  which  were 
considered  at  general  term  (69  Hun,  264,  23  N.  Y.  Supp.  496),  and 
subsequently  at  special  term,  on  a  demurrer  to  the  first  amended 
answer. 

As  a  ground  of  error,  the  learned  counsel  for  the  appellant  in- 
sists that  the  execution  by  the  United  Electric  Traction  Company 
of  the  guaranty  was  not  legally  established.  It  is  urged  that  this 
contract  is  one  which  the  officers  of  the  corporation  could  not  exe- 
cute without  the  authority  of  the  board  of  trustees.  On  this 
trial  it  was  proved,  and  not  denied,  that  the  contract  was  executed 
by  the  president  of  the  corporation,  and  that  its  corporate  seal  was 
affixed.  This,  the  defendant  insists,  was  not  sufficient,  and  asserts 
that  the  plaintiff  should  have  gone  further,  and  proved  that  it  was 
executed  by  the  authority  of  the  board  of  directors.  We  think  the 
defendant  is  not  in  a  position  to  raise  this  question.  It  is  not  a 
surety  nor  guarantor,  but  a  mere  depositary  of  the  shares,  under 
an  agreement  that  it  would  hold  them  as  security  for  the  perform- 
ance of  the  contract  of  guaranty.  The  fact 'that  there  may  have 
been  some  informality  in  the  execution  of  the  contract  of  guaranty 
is  not  available  as  a  defense  to  this  defendant.  It  is  in  the  same  po- 
sition as  an  agent  who  collects  money  for  his  principal,  which  the 
principal  could  not  have  collected  in  an  action  against  the  person 
who  pays  it  In  such  a  case  the  agent  cannot  interpose  as  a 
defense,  when  called  on  to  pay  over  the  money  to  his  principal, 
that  he  could  not  have  enforced  the  demand  as  against  the  person 
from  whom  collected.  It  is  like  the  case  of  a  public  officer  who 
collects  money  upon  an  execution  or  a  warrant  which  could  not 
have  been  enforced  had  the  person  against  whom  it  was  issued 
resisted.    The  officer  is  bound  to  pay  over  the  money  collected  in 
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accordance  "with  the  command  of  his  warrant,  and  a  defense  which 
might  have  been  available  to  the  person  from  whom  the  money  was 
collected  is  not  available  to  the  officer.  People  v.  Brown,  55  N.  Y. 
180.  It  was  not  necessary  for  the  plaintiff  to  prove  that  the  board 
of  directors  authorized  the  execution  of  the  guaranty  in  order  to 
lay  the  foundation  for  a  judgment  against  the  defendant  requiring 
it  to  deliver  the  30,000  shares  of  stock  in  accordance  with  its  agree- 
ment  The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(8fi  Hun,  232.) 

In  re  HUNT'S  ESTATE. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Transfer— Tax— Exemptions  —  Mutual  Acknowledgment  of  Relationship. 
Laws  1892,  c.  399,  §  2,  exempts  from  taxation  a  transfer  to  the  trans- 
ferror's child,  lawfully  adopted  child,  person  to  whom  he  has  for  not 
less  than  10  years  "stood  In  the  mutually  acknowledged  relation  of  par- 
ent," or  to  any  lineal  descendant  of  such  transferror  "born  in  lawful  wed- 
lock." Held,  that  the  provision  in  regard  to  persons  to  whom  the  trans- 
ferror has  stood  in  the  "mutually  acknowledged  relation  of  a  parent"  re- 
fers only  to  his  illegitimate  children. 

Appeal  from  surrogate's  court,  New  York  county. 

Appraisal,  under  the  act  in  relation  to  taxable  transfers,  of  prop- 
erty of  the  estate  of  Wilson  G.  Hunt  From  an  order  fixing  the 
amount  of  the  tax  on  the  legacy  given  to' one  Ellen  D.  Hunt,  she  ap- 
peals. Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

D.  B.  Ogden,  for  appellant 
Emmet  R.  Olcott,  for  respondent 

VAN  BRUNT,  P.  J.  The  legatee  in  this  case  was  the  niece  of 
the  testator;  but  it  is  claimed  upon  the  part  of  the  appellant  that 
the  testator  stood  to  her  in  the  mutually  acknowledged  relation  of 
parent  at  the  time  of  his  death;  and  that,  therefore,  the  gift  to  her 
should  be  taxed  at  1  per  cent  instead  of  5  per  cent  The  surro- 
gate, in  the  court  below,  assessed  the  tax  at  5  per  cent,  and  from 
the  order  thereupon  entered  this  appeal  is  taken. 

The  section  of  the  act  which  governs  the  question  involved  is 
section  2  of  chapter  399  of  the  Laws  of  1892,  and,  so  far  as  it  affects 
the  question  here,  is  as  follows: 

"When  the  property  or  any  beneficial  interest  therein  passes  by  any  such 
transfer  to  or  for  the  use  of  any  father,  mother,  husband,  wife,  child,  brother, 
sister,  wife  or  widow  of  a  son  or  the  husband  of  a  daughter,  or  any  child  or 
children  adopted  as  such  in  conformity  with  the  laws  of  this  state,  of  the 
decedent,  grantor,  donor  or  vendor,  or  to  any  person  to  whom  any  such  de- 
cedent, grantor,  donor  or  vendor  for  not  less  than  ten  years  prior  to  such 
transfer  stood  in  the  mutually  acknowledged  relation  of  a  parent  or  to  any 
lineal  descendant  of  such  decedent,  grantor,  donor  or  vendor  born  in  lawful 
wedlock,  such  transfer  of  property  shall  not  be  taxable  under  this  act,  un- 
less It  is  personal  property  of  the  value  of  ten  thousand  dollars  or  more,  in 
wnich  case  it  shall  be  taxable  under  this  act  at  the  rate  of  one  per  centum 
upon  the  clear  market  value  of  such  property." 
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It  is  admitted  that  the  legatee  was  not  a  child  of  the  testator,  ' 
nor  was  she  a  child  who  had  been  legally  adopted  by  the  testator; 
bat  it  is  urged  that  she  comes  under  the  third  class  mentioned  in 
the  section  above  quoted,  which  refers  to  persons  who,  while 
neither  actual  children  nor  adopted  children,  have  sustained  to  the 
testator  such  a  relation  that  they  are  entitled  to  the  same  considera- 
tion in  the  eye  of  the  law  as  if  they  had  been  of  his  flesh  and 
blood;  in  other  words,  that  a  person  who  has  been  treated  as  a 
child  by  the  testator — whether  he  or  she  has  been  adopted  as  pro- 
vided by  law,  or  whether  he  or  she  is  of  the  testator's  blood  or 
not— is  entitled  to  the  benefit  of  the  statute.  It  is  urged  that  the 
legatee  in  the  case  at  bar  was  treated  by  the  testator  as  his  child, 
and  that  she  lived  with  him  as  his  daughter,  and  that,  therefore, 
she  is  entitled  to  the  exemption.  Upon  the  other  hand,  it  is 
claimed  upon  the  part  of  the  respondents  that  she  was  not  acknowl- 
edged as  his  daughter  by  the  testator,  but  that  he  in  his  will 
speaks  of  her  as  his  niece,  and  that  whatever  services  were  ren- 
dered by  the  legatee  to  the  testator  were  not  those  rendered  by  a 
child  to  a  parent,  but  rather  those  of  a  relation  who  expected  to 
be  compensated  by  the  last  will  and  testament  of  her  relative.  It 
seems  to  us,  however,  that  an  examination  of  the  act  clearly  shows 
what  the  mutual  acknowledgment  of  the  relationship  referred  to  in 
the  act  is  intended  to  cover.  First  is  mentioned  the  legitimate 
child;  next  is  mentioned  the  adopted  child;  and  next,  we  think,  is 
intended  to  be  mentioned  the  illegitimate  child  who  has  been  for 
10  years  acknowledged  as  the  testator's  child,  and  such  acknowl- 
edgment has  been  mutual.  That  the  question  of  legitimacy  was  in 
the  mind  of  the  framers  of  the  statute  is  manifest  from  the  next 
clause  of  the  section  in  question.  It  says:  "Or  to  any  lineal  de- 
scendant of  such  decedent,  grantor,  donor,  or  vendor,  born  in  law- 
ful wedlock;"  thereby  excluding  from  lineal  descendants  any  other 
person  except  those  descending  from  the  legitimate  child.  It  is 
significant  that  the  words  "lawful  wedlock"  are  used  in  respect  to 
this  matter  of  lineal  descendants  immediately  after  the  mutual 
acknowledgment,  and  that  it  had  not  been  at  all  considered  neces- 
sary to  refer  to  it  when  a  child  or  children  were  spoken  of  in  the 
previous  part  of  the  section.  It  is  evident  that  it  was  intended  to 
limit  the  exemption  of  illegitimate  descendants  to  the  child,  and 
not  to  extend  the  same  to  the  descendants  of  such  child.  Further- 
more, what  do  the  words  "mutually  acknowledged"  mean?  The 
word  "acknowledged"  is  never  applied  to  the  admission  of  a  fiction. 
It  is  only  used  in  relation  to  a  fact  When  a  fact  is  spoken  of  as 
being  acknowledged,  it  means  that  the  fact  exists,  and  its  exist- 
ence is  admitted.  So,  when  the  statute  speaks  of  parentage  being 
acknowledged,  or  of  relationship  being  acknowledged,  it  means 
that  the  relationship  existed,  and  has  been  openly  acknowledged, 
and  that  yet  the  child  acknowledged  had  not  the  rights  of  a  child 
because  born  out  of  wedlock. 

It  is  urged  upon  the  part  of  the  appellant  that  it  seems  clear  that 
the  only  object  the  legislature  could  have  in  view  in  providing 
that  the  relation  must  be  one  which  is  mutually  acknowledged  was 
v.33N.y.s.no.3— 17 
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to  declare  the  character  and  degree  of  evidence  which  the  claim- 
ant must  produce  in  order  to  sustain  the  claim;  that  mutual 
acknowledgment  does  not  create  the  relation,  as  it  sometimes  will 
the  relation  of  husband  and  wife.  The  learned  counsel  is  seem- 
ingly mistaken  in  regard  to  his  assumption  that  the  acknowledg- 
ment of  the  relation  of  husband  and  wife  will  create  the  same; 
whereas  the  law  is  well  established  that  no  amount  of  acknowl- 
edgment can  make  a  contract  of  marriage.  Such  acknowledgment 
may  be  used  as  evidence  for  the  purpose  of  establishing  the  fact 
that  a  contract  of  marriage  had  previously  been  entered  into,  but 
it  cannot  create  such  contract.  If  such  contract  did  not  exist,  no 
amount  of  acknowledgment  could  bring  it  into  being.  And  this 
view  is  entirely  applicable  to  the  case  at  bar.  If  the  relationship 
does  not  exist,  no  amount  of  acknowledgment  can  create  it,  and 
was  not  intended  so  to  do  by  the  statute.  All  that  the  clause  in 
question  seems  to  have  been  intended  to  cover  was  the  case  where 
an  illegitimate  child  had  been  recognized  by  its  parents,  and  such 
recognizance  was  mutual  and  had  continued  for  10  years.  In  such 
a  case  it  was  intended  that  the  legatee  should  have  the  benefit  of 
the  statute.  We  cannot  imagine  how  it  could  have  been  the  in- 
tent of  the  legislature  to  have  made  it  possible  to  acknowledge 
or  recognize  a  relationship  which  had  no  foundation  in  fact 
One  of  the  lexicographers  says: 

"'Acknowledge*  Is  opposed  to  'keep  back'  or  'conceal,'  and  supposes  that 
something  had  been  previously  known  to  us,  though  perhaps  not  to  others, 
which  we  now  feel  bound  to  lay  open  or  make  public.  Thus,  a  man  acknowl- 
edges a  secret  marriage;  one  who  has  done  wrong  acknowledges  his  fault; 
an  author  acknowledges  his  obligations  to  those  who  have  aided  him." 

So,  in  the  statute,  the  parent  acknowledges  his  illegitimate  child, 
and  the  child  acknowledges  his  parent,  and  the  mutual  acknowledg- 
ment provided  for  by  the  statute  takes  place. 

The  order  should  be  afflrmed,with  costs.    All  concur. 

(80  Hun,  241.) 

PHILLIPS  v.  LEWIS. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1896.) 

Trial — Litigating  Issues  not  within  Pleading. 

Where  evidence  not  within  the  pleadings  is  admitted  without  objection 
from  the  adverse  party,  who  does  not  claim  to  have  been  surprised 
thereby,  and  who  introduced  evidence  to  contradict  it,  it  is  error  to  refuse 
to  submit  to  the  jury  the  Issues  raised  thereby. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Mary  Phillips  against  Margaret  Lewis  to  recover  the 
sum  of  f 650,  with  interest  from  May  1,  1888,  for  the  alleged  agreed 
price  of  board  and  lodging  furnished  by  plaintiff  to  defendant.  A 
verdict  was  rendered  in  favor  of  plaintiff  for  part  of  the  amount 
elaimed,  and  from  the  judgment  entered  thereon,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 
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M.  C.  Mil  nor,  for  appellant 
John  P.  Herren,  for  respondent 

PER  CURIAM.  This  action  was  begun  Aprjl  23, 1894,  to  recover 
the  agreed  price  for  board  and  a  room  from  September  15,  1887, 
until  May  1,  1888.  The  plaintiff  claims  for  32$  weeks,  at  the 
agreed  price  of  $30  per  week  ($975),  and  admits  a  payment  of  $325, 
and  demands  a  judgment  for  $650,  with  interest  from  May  1, 1883. 
The  defendant  asserts  that  she  had  a  room  and  board  for  32  weeks, 
between  September  15,  1887,  and  May  1,  1888,  at  the  agreed  price 
of  $15  per  week,  amounting  to  $470,  which  sum  she  alleges  she 
has  paid,  and  also  alleges  that  the  six-years  statute  of  limitations 
is  a  bar  to  the  action.  The  action  was  begun  5  years,  11  months, 
and  22  days  after  May  1,  1888,  when  it  is  agreed  that  the  defendant 
left  the  plaintiff's  house.  It  is  not  alleged  in  the  complaint  or  in 
the  answer  that  the  price  agreed  on,  whatever  it  was  ($30  or  $15 
per  week),  was  payable  weekly  or  at  any  particular  time.  On  the 
trial  the  plaintiff  testified — and  in  this  she  was  corroborated  by 
three  witnesses — that  the  agreement  was  that  the  defendant  was 
not  to  pay  for  her  board  until  the  time  when  she  should  sell  cer- 
tain Mexican  land  improvement  bonds.  The  defendant  denied  that 
there  was  any  such  agreement  This  evidence  was  admitted  with- 
out objection  on  the  part  of  the  defendant  that  it  was  not  within 
the  pleadings.  No  objection  was  raised  to  its  admissibility.  At 
the  close  of  the  evidence,  the  plaintiff  asked  to  go  to  the  jury  upon 
the  question  of  fact  raised  by  this  testimony,  which  the  court  re- 
fused; and  it  was  held,  as  a  matter  of  law,  that  the  plaintiff  was 
only  entitled  to  recover  the  agreed  price  for  one  week's  board. 
The  plaintiff  asked  to  amend  the  complaint  so  as  to  conform  it  to 
the  facts  proved.  This  motion  was  denied,  and  an  exception  taken. 
It  was  not  asserted  on  the  trial  that  the  defendant  was  taken  by 
surprise  by  the  evidence  offered  in  behalf  of  the  plaintiff. 

We  think  that  the  court  erred  in  refusing  to  submit  the  question 
to  the  jury,  and  that  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event 


(86  Hun,  203.) 

WILLIAMSON  y.  BANNING. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Vendor  and  Purchaser— Marketable  Title. 

Where  a  vendor's  only  evidence  of  title  is  a  record  of  a  paper  purport- 
ing to  be  a  deed  to  blm,  acknowledged  before  a  commissioner  of  deeds 
of  the  state  of  New  York  in  Pennsylvania,  but  there  is  no  certificate  as 
to  the  official  character  of  such  commissioner,  and  the  deed  itself  cannot 
be  found,  and  no  one  who  took  part  in  its  execution  can  be  produced  as 
a  witness,  the  vendor's  title  Is  not  marketable. 

Controversy  between  Smith  Williamson,  as  executor  of  the  will 
of  John  L.  Burnett,  deceased,  plaintiff,  and  Jessie  T.  Banning,  de- 
fendant, submitted  without  action  on  an  agreed  statement  of  facts. 
Judgment  for  defendant 
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Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
J  J. 

James  C.  De  La  Mare,  for  plaintiff. 
William  Langdon,  for  defendant. 

PARKER,  J.  It  may  be  possible  that  facts  exist  which  would 
establish  a  marketable  title  in  the  plaintiff,  but  they  are  not  stated 
in  this  record.  Plaintiff  claims  through  one  James  H.  Hal  lock, 
and,  to  show  title  in  him,  is  able  to  produce  only  a  record  of  a 
paper  purporting  to  be  a  deed  to  him  by  James  Rutherford, 
dated  May  8,  1854,  and  recorded  in  the  clerk's  office  of  the 
county  of  Westchester  May  17,  1854.  The  record  of  such  instru- 
ment purports  to  have  been  acknowledged  by  the  grantor  before  a 
commissioner  of  deeds  for  the  state  of  New  York,  in  Philadelphia, 
state  of  Pennsylvania;  but  there  is  no  certificate  recorded  there- 
with under  the  hand  and  seal  of  the  secretary  of  state  of  the  state 
of  New  York  certifying  that  the  person  taking  such  acknowledg- 
ment was  a  commissioner  of  deeds  of  the  state  of  New  York,  as 
required  by  statute,  in  order  to  entitle  a  deed  "to  be  used,  recorded 
or  read  in  evidence."  The  agreed  statement  of  facts  concedes  that 
it  cannot  be  shown  outside  of  the  record  that  the  deed  was  actually 
executed,  acknowledged,  and  delivered.  The  deed  cannot  be  found, 
and  it  is  admitted  that  no  living  witness  can  now  be  produced  who 
took  part  in  its  execution,  or  who  can  state  of  his  own  knowledge 
any  facts  concerning  it.  Nor  does  it  appear  that  Hallock  took  pos- 
session under  such  instrument.  On  the  contrary,  it  is  stipulated 
"that  there  is  no  evidence  now  known  to  the  parties  to  this  sub- 
mission that  John  Hallock  ever  took  actual  possession  of  the  said 
premises  under  or  after  the  said  deed  of  conveyance  last  above 
described."  Summarized,  the  situation  is  as  follows:  The  plain- 
tiff has  no  record  title,  cannot  establish  by  secondary  evidence  the 
execution  and  delivery  of  a  deed  to  Hallock,  and  is  unable  to  prove 
that  actual  possession  of  the  property  was  ever  taken  by  or  under 
Hallock  prior  to  August,  1886.  The  title  which  he  offers  to  the 
defendant  is  not  therefore  marketable. 

Judgment  is  ordered  that  the  defendant  be  released  from  the  con- 
tract, and  that  the  plaintiff  pay  to  her  the  f 500  advanced  on  ac- 
count of  the  purchase  price,  with  interest  from  November  26,  18.1)4, 
together  with  the  sum  of  f  100  for  expenses  incurred  in  examining 
title,  with  costs.    All  concur. 


(Hti  Hun,  223.) 

RYAN  v.  MAYOR,  ETC.,  OP  CITY  OF  NEW  YORK. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Master  and  Servant— Discharge— Question  for  Jury. 

Plaintifrs  Intestate,  having  been  appointed  an  inspector  of  masonry  by 
defendant,  performed  his  duties  as  such  for  about  five  months,  and  was 
paid  therefor.  At  the  end  of  that  time  defendant's  division  engineer 
wrote  to  the  chief  engineer  that  he  had  ordered  plaintiff's  Intestate  to 
report  under  suspension.  Thereupon  the  chief  engineer  communicated 
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with  defendant's  board  of  commissioners,  and  a  few  days  later  the  resig- 
nation of  plaintiff's  intestate  was  demanded,  and  he  never  afterwards 
performed  any  work.  Held,  that  It  was  a  question  for  the  Jury  whether 
plaintiff's  Intestate  was  discharged. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Kate  Ryan,  as  administratrix  of  William  Ryan,  de- 
ceased, against  the  mayor,  aldermen,  etc.,  of  the  city  of  New  York, 
to  recover  for  services  alleged  to  have  been  performed  by  plaintiff's 
intestate.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, directed  by  the  court,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

J.  T.  Malone,  for  appellant. 
E.  G.  Delaney,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  the 
sum  of  |3,120,  alleged  to  be  due  the  plaintiffs  intestate  for  services 
performed  as  inspector  of  masonry  upon  the  new  aqueduct  from 
October  24,  1887,  to  December  24,  1889.  The  complaint  alleges 
the  appointment  by  the  aqueduct  commissioners  of  the  city  of  New 
York  on  the  8th  of  June,  1887,  of  the  said  Ryan  as  inspector  of 
masonry,  to  supervise  and  inspect  the  work  of  construction  of  the 
new  aqueduct,  at  a  salary  of  |120  per  month;  and,  further,  that 
the  plaintiff  entered  upon  said  employment,  and  faithfully  per- 
formed all  the  duties  and  services  required  of  him,  from  the  8th 
day  of  June,  1887,  to  the  24th  day  of  December,  1889,  when  he  was 
dismissed;  that  there  was  paid  to  him  for  his  services  a  certain 
earn;  and  that  there  remained  due  to  him  the  sum  of  (3,120.  The 
answer  admitted  the  appointment,  but  denied  that  Ryan  had  per- 
formed services  from  the  Sth  of  June,  1887,  to  24th  December,  1889, 
and  alleged  the  discharge  of  said  Ryan  on  the  24th  of  October, 
1887,  and  that  he  had  performed  no  work  since  that  time. 

The  evidence  showed  the  appointment  as  admitted,  and  that 
Byan  served  from  the  time  of  such  appointment  until  the  24th  of 
October,  1887,  and  had  been  paid  for  such  services.  On  the  25th 
of  October,  1$87,  the  division  engineer  wrote  to  the  chief  engineer 
that  he  had  ordered  said  Ryan  to  report  to  him  under  suspension. 
Thereupon  the  chief  engineer  communicated  with  the  board  of 
aqueduct  commissioners,  and  on  the  28th  of  October,  1887,  the 
resignation  of  Ryan  was  demanded  from  him,  and  he  ceased  there- 
after to  do  any  work  upon  the  aqueduct.  There  is  evidence  that 
since  this  time  Ryan  never  reported  for  duty,  although  one  witness 
upon  the  part  of  the  plaintiff  swore  to  having  seen  him  subse- 
quently upon  the  work.  Ryan,  however,  made  repeated  applica- 
tions for  reinstatement,  which  applications  were  denied.  Upon 
this  state  of  the  evidence,  the  defendant  asked  to  go  to  the  jury 
upon  the  question  as  to  whether  it  was  the  understanding  of  both 
of  these  parties  that  the  communication  to  Ryan  was  his  discharge. 
The  court  denied  this  motion,  and  directed  a  verdict  for  the  plain- 
tiff, which  was  excepted  to.    It  seems  to  us  that  this  was  error. 


Digitized  by 


262 


NEW  YORK  SUPPLEMENT |  Vol.  33. 


[Sup.  Ct 


The  right  to  recover  under  a  contract  for  services  depends  upon  the 
rendition  of  those  services,  or  upon  an  offer  to  serve  and  a  refusal 
to  accept  the  same.  We  have  been  unable  to  find  in  this  case  any 
evidence  whatever  upon  the  part  of  Ryan  that  he  offered  his  serv- 
ices subsequent  to  his  claimed  discharge.  All  his  efforts  were  to 
be  reinstated.  From  this  circumstance  the  jury  would  have  a  right 
to  infer  that  Ryan  understood,  and  the  aqueduct  commissioners 
intended,  that  their  communication  should  operate  as  a  discharge. 
The  fact  of  their  subsequent  resolution  dismissing  Ryan  from  serv- 
ice was  evidently  brought  about  by  certain  decisions  which  had 
been  made  respecting  suspensions,  and  offers  but  a  very  slight  clue 
as  to  the  intention  with  which  the  previous  communications  were 
made.  As  already  suggested,  it  seems  to  be  evident  that  Ryan 
understood,  when  his  resignation  was  called  for,  that  his  place  was 
vacant,  as  it  does  not  appear  that  he  tendered  any  services  at  all 
thereafter,  but  made  continual  applications  for  reinstatement 
We  think  that  the  defendant  had  a  right  to  go  to  the  jury  for  the 
purpose  of  having  them  determine  from  this  evidence  as  to  what 
was  understood  by  these  parties  by  the  action  which  had  been 
taken. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event.    All  concur. 


(86  Him,  238.) 

BEARNS  v.  BURR  AS. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Discovery— Examination  of  Books. 

Application  for  the  examination  by  defendant  of  plaintiff's  books  will 
be  denied  where  it  appears  that  plaintiff  offered  to  allow  defendant  to 
examine  the  books,  either  at  his  office  or  at  the  office  of  his  counsel, 
which  offer  defendant  refused  on  the  ground  that  the  relations  between 
plaintiff  and  plaintiff's  attorney  and  himself  were  not  of  a  character 
which  would  permit  him  to  accept  the  courtesies  which  might  be  extended 
to  him  at  either  office. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  S.  Beams  against  Howard  E.  Bur'ras  to  recover 
on  an  alleged  stated  account  From  an  order  denying  a  motion 
for  the  discovery  and  inspection  of  books,  defendant  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

C.  E.  O'Connor,  for  appellant 
John  R.  Dos  Passos,  for  respondent 

VAN  BRUNT,  P.  J.  A  partner  has  the  right,  undoubtedly,  not- 
withstanding the  dissolution  of  the  partnership,  to  examine  the 
books  of  the  concern  at  any  reasonable  time  and  place,  because 
they  are  as  much  his  property  as  that  of  his  copartner;  and,  if 
there  had  been  a  refusal  upon  the  part  of  the  copartner  to  allow 
the  moving  party  in  this  action  to  examine  the  books,  it  would 
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have  been  the  duty  of  this  court  to  have  afforded  him  facility  for 
bo  doing.  But  it  appears  that  the  party  moved  against  offered 
to  allow  the  moving  party  to  examine  the  books  in  question  either 
at  his  office  or  at  lie  office  of  his  counsel,  which  offer  the  moving 
party  refused,  upon  the  ground  that  the  relations  between  the 
plaintiff  and  the  defendant  and  between  the  plaintiff's  attorney 
and  the  defendant  are  not  of  a  character  which  would  permit 
the  defendant  with  comfort  to  accept  the  courtesies  which  might 
be  extended  to  him  by  either  office,  and  that  the  plaintiff's  attor- 
neys are  well  aware  of  this  fact  We  do  not  think  that  this  is  any 
sufficient  excuse  for  coming  to  the  court  and  presenting  an  appli- 
cation, as  a  matter  of  right,  for  the  examination  of  the  books. 
There  is  no  ground  except  a  mere  matter  of  punctilio  at  the  founda- 
tion of  this  motion.  The  courts  have  sufficient  serious  business 
to  engross  their  time,  and  cannot  permit  a  party,  simply  for  the 
purpose  of  gratifying  his  fancy,  to  call  upon  its  power  to  get  in 
some  way  more  pleasing  to  him  that  which  is  freely  offered  to  him. 
We  think,  therefore,  that  the  court  below  was  justified  in  denying 
the  motion,  as  being  entirely  unnecessary  and  without  merit. 

The  order  should  be  affirmed,  with  f  10  costs  and  disbursements. 
All  concur. 


(12  Misc.  Rep.  214.) 

McCANN  v.  MATHISON  et  aL 

(City  Court  of  Brooklyn,  General  Term.  April  22,  189B.) 

Master  and  Skrvant— Injury  to  Minor— Dangerous  Machinery. 

Where  a  boy  14  years  old  Is  put  to  work  at  a  buzz  saw,  and  Is  showa 
how  to  operate  it,  and  there  Is  nothing  concealed  about  the  saw,  the  em- 
ployer Is  not  liable  for  injuries  to  the  boy  caused  by  allowing  his  hand  to 
come  In  contact  with  the  saw  after  working  several  hours  with  it 

Appeal  from  trial  term. 

Action  by  Thomas  McCann,  an  infant,  against  James  Mathison 
and  Walter  Mathison,  for  personal  injuries.  The  complaint  was 
dismissed,  and  plaintiff  appeals.  Affirmed. 

Argued  before  CLEMENT,  C.  J.,  and  OSBORNE,  J. 

H.  B.  Woods  (H.  D.  Birdsall,  of  counsel),  for  appellant 
Jackson  &  Burr,  for  respondents. 

CLEMENT,  O.  J.  This  case  comes  before  us  on  an  appeal  from  a 
judgment  of  nonsuit,  and  therefore  there  is  no  dispute  as  to  the 
facts.  The  plaintiff,  who  was  then  14  years  of  age,  on  August  2, 
1893,  at  7  o'clock  in  the  morning,  sought  work  at  the  cooperage 
factory  of  defendants,  in  this  city.  The  foreman  put  him  at  work 
on  a  buzz  saw.  He  was  shown  how  to  saw  staves,  which  were  12 
or  14  inches  long,  in  two  pieces,  crosswise.  Plaintiff,  after  work- 
ing three  or  four  hours,  involuntarily  allowed  his  left  hand  to  come 
in  contact  with  the  saw,  and  as  a  result  the  thumb  and  two  fingers 
were  cut  off.  There  was  nothing  concealed  about  the  saw,  and  its 
rapid  movement  was  open  and  apparent. 

The  case  of  Crown  v.  Orr,  140  N.  Y.  450,  35  N.  E.  648,  is  directly 
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in  point  in  favor  of  the  contention  of  defendants,  except  in  that 
case  the  plaintiff  was  19  years  of  age,  and  had  worked  around  the 
planing  machine  on  which  he  was  injured  for  3  weeks.  In  the 
case  of  Ogley  v.  Miles,  139  N.  Y.  458,  34  N.  E.  1059,  the  plaintiff 
was  injured  on  a  buzz  saw.  At  the  time  he  was  16  years  of  age, 
and  had  previously  worked  on  a  saw  for  some  time.  The  court 
of  appeals  held  that  the  case  should  have  been  dismissed.  In  Buck- 
ley v.  Manufacturing  Co.,  113  N.  Y.  540,  21  N.  E.  717,  the  plaintiff 
was  a  boy  of  the  age  of  only  12  years,  and  had  worked  two  full  days 
in  the  factory,  and  sustained  an  injury  by  a  fall  on  a  dangerous  ma- 
chine. The  court  there  held  that  it  is  not  negligence  simply  to 
employ  a  minor  of  the  age  of  12  years  on  a  dangerous  machine;  also 
that,  if  the  danger  is  open  and  apparent,  the  minor  takes  upon 
himself  the  usual  risks,  in  the  same  manner  as  an  adult.  In  White 
v.  Lithographic  Co.,  131  N.  Y.  631,  30  N.  E.  236,  the  plaintiff  waa  13 
years  of  age,  and  wss  injured  in  a  factory  after  an  employment  of 
3  months.  Judge  Earl  there  said  (page  635,  131  N.  Y.,  and  page 
236,  30  N.  E.),  "the  rule  of  law  laid  down  is  that  the  omission  by 
the  employer  of  instructions  in  such  a  case  does  not  impose  upon 
him  liability,  provided  the  boy  knew,  by  experience  or  observation, 
the  nature  of  the  machine,  and  the  dangers  to  be  apprehended 
therefrom,  and  so  we  held  in  Hickey  v.  Taaffe,  105  N.  Y.  26,  12 
N.  E.  286."  It  is  clear,  as  matter  of  fact,  that  a  buzz  saw  is  a 
dangerous  machine,  and  that  its  dangers  are  open  and  apparent  to 
an  adult,  and,  under  the  authorities  cited,  to  a  minor.  We  hardly 
think  that  an  opinion  was  necessary  in  this  case,  as  the  authorities 
in  the  court  of  appeals  are  very  plain  on  the  points  involved,  but 
have  written  our  views  out  of  respect  to  the  learned  counsel  for  the 
appellant.  It  follows  that  the  judgment  and  order  denying  new 
trial  must  be  affirmed,  with  costs. 


(12  Misc.  Rep.  216.) 

STRUBB  y.  LEUTZBACH. 

(City  Court  of  Brooklyn,  General  Term.  April  22,  1896.) 

Testamentary  Powers— Sale  of  Real  Estate. 

Testator,  after  giving  a  pecuniary  legacy,  directed  the  balance  of  the  es- 
tate to  be  divided  equally  among  his  children,  and  gave  the  executor  the 
full  power  to  sell  said  estate  to  his  best  knowledge.  The  pecuniary  legacy 
absorbed  all  the  personal  property.  Held,  that  a  general  power  In  trust  to 
sell  the  real  estate  was  given  to  the  executor. 

Controversy  between  Louis  Strube,  as  executor  of  the  will  of 
Phillip  Leutzbach,  deceased,  plaintiff,  and  Delia  Leutzbach,  de- 
fendant.   Judgment  for  plaintiff. 

Argued  before  CLEMENT,  C.  J.,  and  VAN  WYCK  and  OS- 
BORNE, JJ. 

W.  W.  Butcher,  for  plaintiff. 

John  H.  Wolters  (Stephen  B.  Jacobs,  of  counsel),  for  defendant 
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VAN  WYCK,  J.  This  is  a  submission  under  section  1279  of 
the  Code  of  Civil  Procedure.  The  will  of  Philip  Leutzbach  gives 
$800  to  his  daughter  Therese,  directs  the  balance  to  be  divided 
equally  between  his  three  minor  children,  Therese,  William,  and 
Frederick,  and  appoints  the  plaintiff,  Strobe,  his  executor,  giving 
him  full  power  to  sell  said  estate  to  his  best  knowledge.  He  left 
fSOO  in  personal  estate,  and  the  balance  in  real  estate.  Does  this 
will  give  the  executor  good  power  to  sell  real  estate?  is  the  ques- 
tion we  are  called  upon  to  answer.  We  think  it  is  manifest  that 
a  general  power  in  trust  is  confided  to  the  executor  to  sell  the 
real  estate,  with  a  clearly-implied  duty  imposed  upon  him  of  divid- 
ing the  proceeds  therefrom  equally  between  these  three  minor  chil- 
dren. Kinnier  v.  Rogers,  42  N.  Y.  531.  If  the  defendant  is  correct 
in  his  contention  that  this  power  clause  creates  a  beneficiary  power 
in  favor  of  plaintiff,  Strobe,  vesting  an  absolute  estate  in  him  as 
the  donee  of  the  power,  we  are  satisfied  Strobe,  after  conveying  as 
executor,  would  be  estopped  from  thereafter  setting  up  any  claim 
to  the  same  in  his  own  right  Plaintiff  is  entitled  to  judgment, 
with  coats.    All  concur. 


02  Mine.  Rep.  217.; 

VAN  SICKLB  v.  ATLANTIC  AVE.  R.  CO. 

(City  Court  of  Brooklyn,  General  Term.  April  22,  1896.) 

1.  Master  and  Servant — Injuries  to  Servant. 

In  an  action  for  Injuries  to  an  employe  of  defendant  street-car  company 
caused  by  a  car  unexpectedly  taking  the  switch  leading  from  the  main  track 
Into  the  car  house,  plaintiff  gave  evidence  that  the  switch  was  defective, 
and  was  liable  to  be  opened  by  anything  striking  It,  or  by  the  jar  of  an 
approaching  car,  but  there  was  no  evidence  that  the  switch  was  closed  when 
the  car  approached  It  Defendant's  evidence  showed  that  it  was  customary 
to  keep  the  switch  blocked;  that  when  a  car  was  switched  it  was  the  duty 
of  the  conductor  to  take  out  the  block  and  open  the  switch,  and,  after  the 
car  had  passed  through,  to  close  the  switch  and  replace  the  block;  and 
that  it  was  the  duty  of  the  injured  employe  to  furnish  the  block.  Held,  that 
there  was  no  evidence  to  charge  defendant  with  negligence. 

1  Same— Risk  Assttmed. 

Where  a  servant  knows  that  the  appliances  with  which  he  works  are  de- 
fective, and  he  does  not  complain  of  their  condition,  he  assumes  the  risk 
thereof. 

Action  by  Annie  De  O.  Van  Sickle,  as  administratrix  of  Joseph 
Q.  Van  Sickle,  deceased,  against  the  Atlantic  Avenue  Railroad 
Company,  for  injuries  causing  the  death  of  plaintiffs  intestate. 
The  complaint  was  dismissed,  and  plaintiffs  exceptions  were  or- 
dered to  be  heard  at  general  term  in  the  first  instance.  Judgment 
for  defendant 

Argued  before  OSBORNE  and  VAN  WYCK,  JJ. 

Horace  Graves,  for  plaintiff. 

Tracy,  Boardman  &  Piatt,  for  defendant 

OSBORNE,  J.  Plaintiffs  intestate  had  been  in  defendant's  em- 
ploy for  some  18  or  19  years  prior  to  his  decease,  and  for  the  past 
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4  op  5  years  Lad  been  foreman  of  the  repair  shop  of  the  Bergen 
Street  Line  of  defendant,  located  on  Bergen  street,  at  the  termina- 
tion of  that  line,  and  having  "charge  of  the  fixing  and  repairing 
of  the  cars  and  of  the  depot,  and  looking  after  the  depot  in  general, 
as  regards  repairs";  and  in  the  absence  of  James  J.  Roddy,  the 
superintendent,  deceased  had  general  charge  of  the  depot  At 
the  termination  of  this  line,  on  Bergen  street,  and  on  the  northerly 
side  of  the  street,  was  its  car  house,  which  connected  with  the 
tracks  on  the  street  by  a  tongue  switch.  A  short  distance  further 
east  was  a  cross-over  switch,  used  for  transferring  cars  from  the 
southerly  or  up  track  to  the  northerly  or  down  track.  On  January 
10,  1891,  the  day  that  plaintiffs  intestate  met  his  death,  he  was 
engaged  in  repairing  a  car  (No.  11)  which  was  standing  on  the  north- 
erly or  down  track  on  Bergen  street,  with  its  rear  end  overlapping 
the  switch  leading  into  the  car  house.  One  Thomas  Roddy,  a 
young  man  also  in  defendant's  employ,  got  on  car  No.  40,  standing 
on  the  southerly  track,  and  started  to  drive  it  up  to  the  cross-over 
switch,  with  a  view  of  transferring  it  to  the  northerly  or  down 
track.  After  driving  about  two  car  lengths,  his  car  took  the  switch 
leading  into  the  car  house,  ran  up  against  the  car  which  deceased 
was  working  upon,  and  the  head  of  deceased  was  crushed  between 
the  drip  rails  of  the  two  cars,  causing  his  death. 

Plaintiff  brings  this  action  to  recover  damages  for  causing  her 
intestate's  death;  claiming  that  it  was  due  to  the  negligence  of 
defendant  in  maintaining  said  tongue  switch  in  a  defective  condi- 
tion, and  also  in  the  employment  of  said  Thomas  Roddy,  who,  she 
claims,  was  an  incompetent  servant.  On  the  trial,  plaintiff  ad- 
duced evidence  tending  to  show  that  this  tongue  switch  was  in  bad 
condition,  in  that  the  tongue  of  the  switch  was  worn  down  to  a 
point  below  the  level  of  the  rail,  and  that  the  pin  holding  one  end 
of  the  tongue  was  so  loose  that  a  wagon  running  over  the  switch, 
or  anv  striking  of  the  rail  by  a  car,  would  jar  the  tongue  from  one 
side  to  the  other,  so  as  to  open  the  switch,  and  that  this  alleged 
defective  condition  had  existed  for  six  months  prior  to  the  acci- 
dent. Defendant  introduced  evidence  tending  to  show  that  the 
switch  was  in  good  condition,  and  that  there  were  no  such  defects 
in  it  as  plaintiff  claimed;  and  the  switch  itself  was  produced  in 
court  for  inspection,  and  it  was  shown  that  it  was  in  the  same  con- 
dition as  when  plaintiffs  intestate  was  killed,  and  that  no  repairs- 
had  been  made  on  it  since  that  time.  Defendant  further  proved 
that  the  practice  as  to  blocking  this  switch  was  as  follows: 

"In  case  of  blocking  a  switch.  If  the  block  was  out  of  the  switch,  we  would 
go  in,  or  send  some  one,  to  get  Joe  (deceased)  to  get  the  block  ready;  and 
he  would  go  out,  and  put  it  in  the  switch.  Sometimes  he  would  put  a  block 
of  iron  In  it,  which  was  a  nut  If  he  didn't  have  a  nut,  he  would  put  a  block 
of  wood  in  it.  If  It  was  not  a  block  of  wood,  we  would  put  a  piece  of  rubber 
In  It  But  it  was  Invariably  a  block  of  Iron— a  large  nut— which  was  put  Into 
that  switch.  He  [deceased]  did  the  blocking.  Sometimes  a  block  would  re- 
main there  for  a  week.— for  a  month,  sometimes;  a  block  of  Iron.  Other  times 
It  would  be  lost,  by  the  conductor  taking  it  and  forgetting  to  put  it  back  in 
the  open  switch.  When  it  was  discovered  that  the  block  was  not  in  the 
switch,  they  went  to  Joe,  and  Joe  brought  the  block  there,  and  placed  one  la- 
place  of  the  one  that  had  been  lost  or  went  astray." 
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It  was  also  testified  to  by  Superintendent  Roddy  that  on  the  even- 
ing before  the  accident  the  switch  was  blocked,  and  that  he  drove 
over  it  on  the  morning  of  the  accident,  and  that  it  was  in  perfect 
condition.  It  further  appeared  that,  when  a  conductor  wanted 
to  run  a  car  from  the  car  track  into  the  car  house,  it  was  his  "duty 
to  get  off  the  back  of  his  car,  and  go  to  the  front,  where  the  switch 
is,  and  take  the  block  of  wood,  turn  the  switch,  and  tell  the  driver 
to  drive  into  the  car  house;  after  the  car  has  passed  over  the 
switch,  to  turn  the  switch  back  to  its  proper  place,  and  place  the 
block  there  again,  where  he  had  taken  it  out."  It  was  further 
shown  that  deceased  had  received  positive  orders  from  the  superin- 
tendent to  take  all  cars  that  needed  repairing  into  the  car  shop, 
and  repair  them  there,  so  that  "there  would  be  no  danger  of  acci- 
dents." 

On  the  question  of  the  alleged  negligence  of  the  defendant  In  em- 
ploying an  incompetent  servant,  it  was  shown  by  a  witness  for 
the  plaintiff  that  the  young  man,  Thomas  Roddy,  who  was  driving 
the  car  No.  40  at  the  time  it  took  the  switch,  was  about  17  or  18 
years  old;  that  he  had  been  employed  around  the  depot  about 
10  years,  and  had  been  driving  cars  around  there  for  3  or  4  years 
before  the  accident;  that  he  also  acted  as  tow  boy,  drove  cars 
down  to  the  shop,  and  brought  horses  from  the  stable.  And  this 
witness  further  testified: 

**I  have  seen  Roddy  transfer  these  cars  from  one  track  to  the  other,  as  he 
was  doing  this  time,  probably  a  hundred  times.  I  have  seen  Van  Sickle 
[deceased]  working  around  there  while  Roddy  was  doing  this  work  of  which 
I  have  spoken,  frequently." 

At  the  close  of  all  the  evidence  a  motion  to  dismiss  the  complaint 
was  granted  by  the  learned  trial  judge,  on  the  ground  that  there 
was  no  proof  that  the  switch  was  closed  when  the  car  left  the  track, 
and  on  the  further  ground  that,  if  the  switch  was  defective,  it  was 
apparent  to  any  one  who  worked  on  the  premises,  and  that  the 
deceased  assumed  the  risk;  and  on  the  ground  that  the  driver  was 
not  incompetent,  and,  even  if  he  was  incompetent,  it  waa  known  to 
the  deceased,  and  he  assumed  the  risk  of  working  in  the  neighbor- 
hood. The  learned  counsel  for  the  plaintiff  asked  to  go  to  the 
jury  on  the  questions  of  contributory  negligence  and  negligence 
of  the  defendant,  and  excepted  to  the  refusal  to  submit  the  case 
to  the  jury,  and  the  exceptions  taken  were  directed  to  be  heard 
in  the  first  instance  at  the  general  term.  This  case  is  now  before 
us  on  those  exceptions. 

After  a  careful  examination  of  this  case,  we  are  of  the  opinion 
that  plaintiff  failed  to  sustain  her  cause  of  action.  It  was  her 
duty  to  show,  affirmatively,  not  alone  the  freedom  of  deceased  from 
contributory  negligence,  but  also  that  his  death  was  due  solely 
to  the  negligence  of  the  defendant;  and,  in  default  of  her  so  doing, 
defendant  was  entitled  to  a  dismissal  of  the  complaint.  Rose  v. 
Railroad  Co.,  58  N.  Y.  217,  222.  It  is  plain  that  the  collision  of  the 
cars  which  caused  the  death  of  plaintiffs  intestate  was  due  to  one 
of  two  causes, — either,  firstly,  that  the  switch  in  question  was  left 
open  through  the  negligence  of  the  deceased,  or  some  other  em- 
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ploye"  of  the  defendant;  or,  secondly,  that  at  the  time  of  the  acci- 
dent the  switch  was  closed,  and  that  by  reason  of  its  defective  con- 
dition it  was  opened  by  the  passage  of  the  car,  and  the  collision 
resulted  which  caused  the  death  of  plaintiff's  intestate.  There  is 
no  evidence  whatever  that  this  switch  was  closed  at  the  time  of  the 
happening  of  the  accident,  even  though  it  was  not  blocked;  and  a 
verdict  based  on  the  claim  of  the  plaintiff  that  the  collision  of  the 
cars  was  due  only  to  the  defective  condition  of  the  switch,  and  to 
its  being  opened  by  the  jar  of  the  car,  would  necessarily  be  based 
on  speculation.  The  evidence  is  plain,  clear,  and  uncontradicted 
that  deceased  was  in  the  habit  of  providing  the  block  or  iron  nut 
with  which  to  block  the  switch,  and  that  when  one  was  lost  or 
mislaid  he  was  applied  to,  and  furnished  another,  and  that  it 
was  the  duty  of  the  conductor  taking  a  car  into  the  car  hoi  e  to 
unblock  and  open  the  switch,  and  then,  after  his  car  had  passed 
over  the  switch,  to  close  and  again  block  it  There  is  nothing  to 
show  but  that  this  switch  was  left  open  by  some  conductor  after 
taking  a  car  into  the  car  house.  For  aught  that  appears  to  the 
contrary  in  the  evidence,  it  is  just  as  likely  that  the  switch  was  left 
open  as  that  it  was  jarred  open.  If  left  open,  then  it  was  clearly 
negligence  on  the  part  of  a  fellow  servant,  and  in  that  event  de- 
fendant would  not  be  liable.  To  have  submitted  this  case  to  the 
jury  on  the  contention  of  the  plaintiff  that  the  switch  was  jarred 
open,  in  the  absence  of  any  evidence  that  it  was  closed  before  the 
car  approached  it,  would  simply  call  upon  the  jury  to  conjecture 
what  the  real  situation  was. 

But  even  if  we  conceded,  for  the  sake  of  the  argument,  that  the 
death  of  plaintiff's  intestate  was  due  solely  to  the  defective  condi- 
tion of  the  switch,  or  that  it  was  due  in  part  to  that  cause  and 
in  part  to  the  incompetency  of  Roddy,  the  driver  of  the  car,  we  still 
fail  to  see  how  plaintiff  could  be  entitled  to  recover.  Deceased 
was  an  old  employe*  of  the  defendant,  a  railroad  mechanic,  and 
thoroughly  familiar  with,  and  constantly  working  about,  this  switch,  • 
and  also  equally  familiar  with  Roddy  and  his  method  of  doing  the 
work  he  was  called  upon  to  perform.  If,  as  claimed  by  plaintiff, 
this  switch  was  defective,  none  knew  it  better  than  deceased; 
and  there  is  no  pretense  that  he  ever  complained  of  its  condition 
as  unsafe  or  dangerous,  or  of  Roddy  as  an  incompetent  or  negli- 
gent servant.  Under  those  circumstances,  deceased  must  be 
deemed  to  have  voluntarily  assumed  any  risks  resulting  from  the 
use  of  the  switch  or  the  employment  of  Roddy.  Sweeney  v.  En- 
velope Co.,  101  N.  Y.  520,  5  N.  E.  358;  Gibson  v.  Railroad  Co.,  63 
N.  Y.  449;  Lanning  v.  Railroad  Co.,  49  N.  Y.  521;  Williams  v.  Rail- 
road Co.,  116  N.  Y.  628,  22  N.  E.  1117;  Plunkett  v.  Donovan  (City 
Ct  Brook.)  12  N.  Y.  Supp.  454. 

The  exceptions  taken  to  the  admission  of  evidence  at  folios  68, 
69,  and  72  have  no  merit  and  do  not  call  for  any  discussion. 

For  the  reasons  above  stated  the  exceptions  of  the  plaintiff 
should  be  overruled,  and  judgment  directed  for  defendant,  with 
costs. 
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(12  Misc.  Rep.  204.) 


HAYDBN  et  al.  v.  POST  et  aL 


(City  Court  o£  New  York,  General  Term.  April  16, 1805.) 

Pbikctpal  and  Agent— Personal  Liability  ok  Agent. 

In  an  action  against  a  husband  and  wife  for  commissions  for  selling  real 
estate,  It  appeared  that  plaintiffs  were  employed  by  the  husband;  that  at  the 
time  of  the  employment  the  property  was  owned  by  the  wife,  of  which  plain- 
tiffs were  informed  while  negotiating  the  sale.  There  was  no  evidence  of 
an  original  undertaking  on  the  part  of  the  husband  to  pay  for  plaintiffs' 
services.  Held,  that  plaintiffs  would  be  presumed,  after  notice  of  the  owner- 
ship of  the  property,  to  have  dealt  with  the  husband  as  agent  of  his  wife, 
and  the  complaint  should  have  been  dismissed  as  to  him. 

Appeal  from  trial  term. 

Action  by  Katherine  H.  Hayden  and  Thomas  J.  Hayden  against 
Lena  Post  and  Franklin  Post  to  recover  commissions  for  effecting 
the  sale  of  real  estate.  There  was  a  judgment  for  plaintiffs,  and 
defendant  Franklin  Post  appeals.  Reversed. 

Argued  before  EHRLICH,  C.  J.,  and  MCCARTHY,  J. 

Baldwin  &  Blackmar,  for  appellant. 
William  E.  Stillings,  for  respondents. 

MCCARTHY,  J.  The  evidence  shows  that  the  property  in  ques- 
tion was  owned  by  Lena  Post  at  the  time  of  the  alleged  employ- 
ment of  the  plaintiffs,  and  therefore  pending  the  negotiations.  It 
also  appears  that  such  fact  was  made  known  to  the  plaintiffs  pend- 
ing the  negotiations,  and  long  before  the  signing  of  the  contract 
and  the  consummation  of  the  exchange.  The  plaintiffs,  having 
been  thus  apprised  of  the  agency  of  Franklin  Post,  must  be  pre- 
sumed to  have  dealt  with  him  during  the  rest  of  the  negotiations 
as  the  agent  of  his  wife,  the  owner,  unless  we  find  some  evidence 
to  show  an  original  undertaking  on  the  part  of  Franklin  Post  to 
pay  for  these  services.  Otherwise,  it  would  be  an  attempt  to  com- 
pel him  to  pay  the  debt  of  another,  for  which  he  would  not  be 
liable,  unless  in  conformity  with  the  statute  of  frauds.  We  have 
carefully  examined  the  testimony,  and  have  been  unable  to  find  any 
evidence  showing  a  promise  on  the  part  of  Franklin  Post  to  pay. 
We  think,  therefore,  that  the  court  erred  in  not  dismissing  the 
complaint,  as  to  Franklin  Post,  at  the  close  of  the  plaintiffs'  case. 
Of  course,  on  the  new  trial,  by  showing  either  the  authority  of 
Franklin  Post  to  act  for  his  wife,  or  that  she  participated  in  the 
negotiations  or  ratified  his  acts  by  any  conversation  or  acts  on  her 
part,  Lena  Post  would  be  liable.  Again,  the  plaintiffs  may  show 
the  amount  of  commission  to  be  paid,  as  settled  by  custom,  but 
they  cannot  prove  a  liability  or  employment  by  custom.  There 
must  be  an  employment  of  the  plaintiffs  by  Franklin  Post,  and  a 
participation  or  ratification  by  Lena  Post,  the  principal,  in  order 
to  make  her  liable.  If  the  case  had  been  tried  on  this  line,  the 
plaintiffs  might  have  been  successful.  Without  passing  further 
upon  the  other  questions  raised,  the  judgment  herein  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  appellant,  to  abide 
the  event 
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<12  Misc.  Rep.  202.) 


MULLER  v.  HATCH  CUTLERY  CO. 


(City  Court  of  New  York,  General  Term.  April  0,  1895.) 


Attachment— Averment  on  Information  and  Belief. 

In  an  action  by  the  assignee  of  a  claim  against  defendant,  an  averment 
In  the  complaint,  on  information  and  belief,  that  plaintiff's  assignor 
performed  services  for  defendant  at  Its  request,  for  which  the  amount 
sued  for  remains  unpaid,  and  that  the  cause  of  action  and  the  money 
due  for  "said  services"  were  assigned  plaintiff,  It  is  a  legal  Inference 
that  plaintiffs  source  of  informatlou  and  belief  as  to  the  cause  of  action 
was  the  assignor,  and  therefore  an  attachment  will  not  be  vacated  on 
the  ground  that  the  material  allegations  of  the  complaint  were  made  on 
Information  and  belief,  the  sources  of  which  were  not  disclosed. 

Appeal  from  special  term. 

Action  John  V.  O.  Muller  against  the  Hatch  Cutlery  Company. 
From  an  order  denying  a  motion  to  vacate  an  attachment,  defend- 
ant appeals.  Affirmed. 

Argued  before  VAN  WYCK  and  MCCARTHY,  JJ. 

Walter  D.  Clark,  for  appellant 
Fred.  G.  Dow,  for  respondent 

VAN  WYCK,  J.  The  defendant's  notice  of  motion  recited  that 
the  motion  was  made  on  the  "summons,  complaint,  affidavit,  and 
warrant  of  attachment  thereon"  on  the  ground  that  the  papers  were 
defective  and  insufficient,  in  that  "material  allegations  in  said  com- 
plaint were  made  solely  on  information  and  belief,  and  neither 
the  complaint  nor  affidavit  discloses  the  sources  of  plaintiff's  in- 
formation and  belief  or  knowledge  of  the  same."  The  plaintiff 
sues  on  a  cause  of  action  assigned  to  him  directly  from  the  person 
to  whom  the  original  cause  accrued,  and  his  averment  that  he  is 
entitled  to  recover  the  specified  sum  of  defendant  over  and  above 
all  counterclaims  "known  to  him"  is  on  knowledge,  and  is  sufficient, 
and  in  strict  compliance  with  the  Code,  and  so,  too,  his  averment  of 
the  cause  of  attachment,  that  defendant  is  a  foreign  corporation. 
However,  the  averment  of  the  cause  of  action  is  upon  information 
and  belief,  and  does  not  specifically  state  the  source  of  the  same,  • 
but  does  state  on  information  and  belief  that  one  Haines,  the  plain- 
tiff's assignor,  performed  personal  services  as  salesman  during  the 
year  1893  for  defendant,  as  its  request,  and  at  an  agreed  annual  sal- 
ary of  $ 1,200,  of  which  no  part  had  been  paid  except  f 600 ;  but  the 
allegation  that  Haines  thereafter,  and  before  the  commencement  of 
this  action,  assigned  to  plaintiff  said  cause  of  action,  and  the  money 
due  to  him  from  defendant  for  "said  services,"  is  upon  knowledge, 
and  the  legal  inference  is  that  plaintiff's  source  of  information  and 
belief  as  to  the  cause  of  action  is  Haines,  speaking  by  the  assign- 
ment itself;  and,  if  written,  it  is  a  solemn  declaration,  over  his 
own  signature,  that  he  had  performed  such  personal  services  for 
such  term,  at  such  salary,  of  which  |G00  is  unpaid,  for  defendant, 
at  its  request;  and,  if  oral,  the  same  declaration  must  have  been 
made  by  him  to  plaintiff,  who  avers  upon  knowledge  the  assignment 
of  the  cause  of  action,  and  the  money  due  from  defendant  for  said 
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services.  And  so,  too,  the  legal  inference  is  that  Haines  had  per- 
sonal knowledge  of  this  cause  of  action  for  his  personal  services 
performed  by  him  as  salesman  for  defendant,  because  the  services 
of  a  salesman  can  only  be  performed  by  him  in  person,  and  not  by 
him  acting  through  another.    Order  affirmed,  with  f  10  costs. 


(City  Court  of  New  York,  General  Term.  April  9,  1895.) 

Appeal— Review— Questions  of  Fact. 

Only  questions  of  law  are  presented  for  review  where,  though  a  motion 
for  a  new  trial  on  the  ground  that  the  verdict  was  contrary  to  law  and 
the  evidence  was  made  and  denied,  no  order  was  entered  on  denial. 

Appeal  from  trial  term. 

Action  by  Rosa  Chaimson  against  Henry  Henshing  for  personal 
injuries.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

•  Argued  before  EHRUCH,  C.  J.,  and  VAN  WYCK  and  MC- 
CARTHY, JJ. 

Thomas  B.  Osbron  and  H.  C.  Botty,  for  appellant 
Robert  Goeller,  for  respondent. 

EHRUCH,  C.  J.  The  action  is  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  in  consequence  of  the  negligence  of  the 
defendant.  The  proofs  were  sufficient  to  require  the  trial  judge 
to  submit  the  questions  of  negligence  and  contributory  negligence 
to  the  jury.  He  did  so  submit  them  as  favorably  to  the  defend- 
ant as  the  facts  warranted,  and  the  jury  rendered  a  verdict  for 
the  plaintiff  in  the  sum  of  |150.  On  the  coming  in  of  the  verdict, 
defendant's  counsel  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  the  evidence;  but  no  order  was 
entered  on  the  denial  of  the  motion.  So  that  we  are  called  upon 
to  review  only  the  questions  of  law  presented  by  the  record.  Peil 
v.  Reinhart,  127  N.  Y.  381,  385,  27  N.  E.  1077;  Wright  v.  Hunter, 
46  N.  Y.  409. 

We  find  no  error  .of  law,  and  it  follows  that  the  judgment  ap- 
pealed from  must  be  affirmed,  with  costs.    All  concur.  t 

(12  Misc.  Rep.  20L) 

SBARL  v.  AMERICAN  TOBACCO  CO. 

(City  Court  of  New  York,  General  Term.  April  9,  1896.) 

Master  and  Servant— Action  for  Wages— Extra  Work. 

In  an  action  for  services  rendered,  the  complaint  alleged  that  plaintiff 
was  employed  by  defendant  in  a  certain  capacity;  that  during  such  em- 
ployment he  "was  requested  by  the  defendant  to  do  certain  extra  work 
in  addition  to  that  for  which  by  the  terms  of  the  contract  he  was  regu- 
larly employed."  Held,  that  a  demurrer  to  the  complaint  admitted  the 
request  to  do  "extra  work,"  and  therefore  did  not  raise  an  issue  as  to 
whether  such  work  was  embraced  In  and  compensated  by  the  original 
employment. 
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Appeal  from  special  term. 

Action  by  Richard  Searl  against  the  American  Tobacco  Com- 
pany. From  an  interlocutory  judgment  overruling  a  demurrer  to 
the  first  cause  of  action  alleged  in  the  complaint,  defendant  ap- 
peals. Affirmed. 

Argued  before  EHRUCH,  C.  J.,  and  VAN  WYOK,  J. 

G.  Or.  Bullard,  for  appellant 
Stiefel  &  Lauer  for  respondent 

EHRUCH,  C.  J.  The  complaint  alleges  an  employment  of  the 
plaintiff  by  the  defendant  as  assistant  bookkeeper,  "his  duties  to 
consist  of  checking  bills  and  orders,  making  entries  from  the  sales 
book  into  the  journal,  taking  off  a  trial  balance,  and  doing  a  general 
office  work  as  an  assistant  bookkeeper";  that  thereafter,  and  about 
February  1,  1894,  while  plaintiff  was  employed  by  defendant,  and 
was  attending  to  his  duties  as  assistant  bookkeeper,  "he  was  re- 
quested by  defendant  to  do  certain  extra  work  in  addition  to  that 
for  which,  by  the  terms  of  the  contract  above  mentioned,  he  was 
regularly  employed."  The  value  of  this  extra  work  is  alleged  to  be 
|280.  The  defendant  demurs  to  the  count  for  extra  work  upon 
the  ground  that  the  implication  is  that  it  was  embraced  in  and  com- 
pensated by  the  original  employment  The  argument  of  the  de- 
fendant is  a  very  plausible  one,  and  is  apparently  sustained  by 
many  authorities.  But  the  difficulty  is  that  the  allegation  of  the 
complaint  that  the  plaintiff  "was  requested  by  the  defendant  to  do 
certain  extra  work  in  addition  to  that  for  which  by  the  terms  of 
the  contract  he  was  regularly  employed"  is  admitted  by  the  de- 
murrer. It  was  quite  competent  for  the  defendant  to  make  a  con- 
tract for  extra  work,  and,  for  all  that  appears  to  the  contrary,  the 
parties  in  this  case  did  make  an  express  contract  to  that  effect 
If  such  be  the  case,  the  implications  which  the  defendant  invoked 
are  of  no  moment  We  think  that  instead  of  demurring,  thereby 
admitting  that  the  plaintiff  had  been  requested  by  the  defendant  to 
do  certain  "extra  work,"  defendant  should  have  denied  that  fact, 
thus  creating  an  issue;  and  if,  upon  the  trial,  it  appeared,  as  it  per- 
haps might,  that  there  was  no  such  contract  for  extra  work,  then 
appellant's  authorities  might  have  great  weight,  because  applicable 
to  the  state  of  facts  adduced.  For  these  reasons  we  think  the  de- 
murrer was  properly  overruled.  The  interlocutory  judgment  must 
therefore  be  affirmed,  with  costs. 


(City  Court  of  New  York,  General  Term.  April  9,  1895.) 

Pabties — Intbrvbntioh. 

It  is  discretionary  with  the  court  to  grant  permission  to  a  person  to 
come  In  as  a  party  to  an  action  where  it  does  not  appear  that  such  per- 
son has  a  right  to  be  made  a  party. 

Appeal  from  special  term. 


HART  et  ah      KOHN  et  aL 
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Action  by  William  W.  Hart  and  others  against  Arnold  Kohn 
and  others.  From  an  order  denying  a  motion  to  permit  Michael 
E.  Duffy,  as  receiver,  to  intervene,  said  Duffy  appeals.  Affirmed. 

Argued  before  EHRLICH,  0.  J.,  and  VAN  WYCK  and  Mc- 
CAETHY,  JJ. 

Kohn,  Ruch  &  Lippman,  for  appellant. 
Arthur  Purber,  for  respondents. 

EHRLICH,  C.  J.  We  think  there  is  nothing  in  the  papers  which 
gave  the  receiver,  Duffy,  a  right  to  come  in  as  a  party,  and  that  it 
was  for  the  court  below,  in  the  exercise  of  its  discretion,  to  deter- 
mine whether  he  should  be  given  that  permission.  The  court,  after 
hearing  argument  pro  and  con,  concluded  that  the  action  might 
proceed  to  a  determination  without  the  presence  of  the  receiver, 
and  therefore  denied  the  application.  We  think  there  was  no  abuse 
of  discretion.  Dunlop  v.  Insurance  Co.,  74  N.  Y.  145;  Bank  v. 
Farthing,  101  N.  Y.  344,  4  N.  E.  734;  Rosenberg  v.  Salomon,  144 
N.  Y.  92,  38  N.  E.  982. 

The  order  appealed  from  must  therefore  be  affirmed,  with  costs. 
All  concur. 


BLAUT  v.  BORCHARDT. 

(City  Court  of  New  York,  General  Term.  April  16,  1895.) 

Counterclaim—  Demand  for  Judgment. 

A  counterclaim  is  not  demurrable  because  defendant  does  not  demand 
an  affirmative  judgment. 

Appeal  from  trial  term. 

Action  by  Lazarus  Blaut,  as  assignee  for  the  benefit  of  creditors 
of  Simon  Blaut,  against  Max  Borchardt.  A  demurrer  to  defend- 
ant's counterclaim  was  overruled,  and  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  WYCK  and  McCABTHY,  JJ. 

Jacob  Fromme,  for  appellant. 
Isidore  Hershfleld,  for  respondent 

McCABTHY,  J.  We  think  the  demurrer  in  this  case  was  prop- 
erly overruled.  The  answer,  although  partially  inconsistent,  yet 
was  consistent  in  the  fact  of  the  denial  of  an  account  stated,  the 
reason  therefor  being  matter  of  proof,  and  not  pleading.  An  ac- 
count stated  is  not  conclusive  upon  either  party,  but  is  simply 
prima  facie,  presumptively  correct,  and  may  be  impeached  for  any 
error  induced  by  mistake  or  fraud.  It  then  loses  its  force  and 
character.  Samson  v.  Freedman,  102  N.  Y.  699-701,  7  N.  E.  419; 
Goodwin  v.  Wertheimer,*  99  N.  Y.  149-154,  1  N.  E.  404. 

Again,  the  appellant  says  that  the  counterclaims  are  demurrable 
in  law  on  their  face  because  the  defendant  does  not  demand  an 
affirmative  judgment  in  his  answer.  But  this  is  not  necessary. 
See  Code  Civ.  Proc.  §§  503,  504,  509.  This  last  section  leaves  the 
matter  in  the  discretion  of  the  defendant  In  the  case  at  bar  the 
defendant,  although  setting  up  many  claims,  which,  when  esti- 
v.33N.Y.s.no.3— 18 
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mated  together,  would  be  in  excess  of  the  plaintiff's,  only  seeks  to 
be  allowed  so  much  as  will  equal  the  plaintiffs  claim.  See  Code 
Civ.  Proc.  §  502,  subd.  1;  also,  see  section  501.  All  the  counter- 
claims appear  on  the  face  thereof  as  having  existed  at  the  time  of 
the  commencement  of  the  action.  The  defendant  can  only  re- 
cover, however,  a  counterclaim  which  is  due  at  the  time  of  the 
making  of  the  assignment,  and  this  is  a  matter  of  proof  at  the  trial. 
The  order  is  therefore  affirmed,  with  costs. 


(12  Misc.  Rep.  199.) 

WARMSLEY  v.  DARRAGH. 

(City  Court  of  New  York,  General  Term.  April  16.  1893.) 

Insanity— Effect  on  Coubt— Who  mat  Question. 

In  an  action  against  the  maker  of  a  note  transferred  to  plaintiff  by  a 
person  acting  under  a  power  of  attorney  executed  by  the  payee,  it  is  no 
defense  that  the  payee  was  a  lunatic  when  he  executed  the  power,  if 
there  has  been  no  adjudication  of  lunacy,  as  the  incapacity  of  a  lunatic 
before  office  found  is  available  only  to  himself  or  those  in  privity  with  him. 

Appeal  from  trial  term. 

Action  by  William  E.  Warmsley  against  Thomas  A.  Darragh  on  a 
promissory  note.  There  was  a  judgment  in  favor  of  plaintiff,  and 
.defendant  appeals.  Affirmed. 

Argued  before  EHRLICH,  C.  J.,  and  McCABTHY,  J. 

Brooks,  CSullivan  &  Brooks,  for  appellant. 
Nichols  &  BacOn,  for  respondent. 

McCARTHY,  J.  The  making  and  delivery  of  the  note  in  ques- 
tion by  the  defendant,  as  well  as  the  indorsement  thereon,  in  the 
manner  claimed,  by  plaintiff,  being  admitted,  the  question  to  con- 
sider is,  can  the  defendant  in  this  action  attack  the  power  of  attor- 
ney from  Robert  L.  Darragh  to  Laura  A.  Darragh  and  Edgar  L. 
Whitlock,  under  which  the  note  in  question  was  indorsed  and  as- 
signed? The  defendant  says  that  it  was  made  by  Robert  It 
Darragh,  and  secured,  while  he  was  of  unsound  mind  and  mentally 
incompetent,  or,  in  other  words,  while  he  was  a  lunatic,  and  there- 
fore such  paper  is  null  and  void,  and  thus  Laura  A.  Darragh  could 
not  act  under  such  void  power  of  attorney.  It  is  not  contended 
that  there  was  an  adjudication  of  Robert  L.  Darragh  as  a  lunatic  at 
the  time  of  his  death,  but  that  proceedings  were  commenced  and 
pending  only.  The  fact  that  such  proceedings  had  been  com- 
menced and  were  pending  at  the  time  of  his  death  would  not  and 
did  not  render  him  incapable  of  either  making  and  executing  a 
power  of  attorney,  or  any  other  deed,  transfer,  or  other  instrument, 
And  until  a  committee  of  the  person  and  estate  of  the  lunatic  had 
.been  appointed,  and  an  inquisition  and  office  found,  the  acts  of  the 
.alleged  lunatic  are  voidable,  and  not  void.  Since  none  of  these 
•conditions  have  taken  place  in  the  case  at  bar,  the  acts  of  Robert  L. 
Darragh,  the  alleged  lunatic,  were  clearly  voidable  only.  A  deed 
-executed  by  a  lunatic  before  office  found  is  not  void,  but  voidable 
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only,  and  therefore  one  not  in  privity  with  the  lunatic  cannot  al- 
lege or  prove  the  lunacy  as  matter  of  defense.  Merritt  v.  Gumaer, 
2  Cow.  552;  Stuckey  v.  Mathes,  24  Hun,  461;  and  see  particularly 
Ingraham  v.  Baldwin,  9  N.  Y.  45,  47,  48.  If  Darragh  had  been 
formally  adjudicated  a  lunatic,  and  a  committee  of  his  person  and 
estate  had  been  appointed,  the  power  of  attorney  signed  by  him 
might  have  been  absolutely  void,  and  therefore  any  assignment 
or  transfer  under  that  power  after  such  adjudication  might  be 
defeated  by  the  defendant  on  that  ground;  but  that  is  not  this 
case.  See  Wagner  v.  Harriott,  10  N.  Y.  St.  Rep.  709,  711.  The 
incapacity  of  a  lunatic  before  office  found  is  like  that  of  an  infant 
Either  may  avoid  his  contract,'but  the  privilege  is  personal,  and  no 
stranger  can  avail  himself  of  it.  An  infant,  by  indorsement,  can 
transfer  a  promissory  note,  and  he  may  join  in  an  assignment  for 
the  benefit  of  creditors,  and  no  one  but  the  infant  or  his  legal  repre- 
sentatives can  question  the  legality  of  the  transfers,  which  will 
hold  good  until  legally  avoided;  and  the  rights  of  the  parties  who 
have  in  the  meantime  been  compelled  to  pay  are  protected  by  such 
transfers.  Yates  v.  Lyon,  61  N.  Y.  344;  Ingraham  v.  Baldwin, 
supra;  Tilyou  v.  Reynolds,  108  N.  Y.  558,  567,  15  N.  E.  534.  It 
therefore  follows  that,  since  the  defendant  is  not  permitted  to  at- 
tack the  power  of  attorney,  the  assignment  and  transfer  made 
thereunder  by  Laura  A.  Darragh  are  valid  and  binding,  unless  there 
is  some  provision  in  the  power  of  attorney  requiring  that  as  to  the 
matters  involved  herein  it  must  be  the  joint  act  of  Laura  A  Darragh 
and  Edgar  Whitlock.  It  provides  that  as  to  certain  acts  they 
mast  be  done  jointly,  but  as  to  others  they  may  be  done  singly; 
and  from  onr  examination  we  are  satisfied  that  Laura  A.  Darragh 
had  the  right  to  act  singly  in  the  case  at  bar.  The  judgment 
should  therefore,  be  affirmed,  with  costs. 


1 12  Mine.  Rep.  160.) 

OLIFIERS  v.  BELMONT  et  aL 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.  April,  1886.) 

Office  akd  Officer— Personal  Liability— Contracts. 

Members  of  the  committee  appointed  under  Laws  1892,  c.  331,  to  cele- 
brate the  four  hundredth  anniversary  of  the  discovery  of  America,  do  not 
render  themselves  personally  liable  by  making,  on  behalf  of  the  commit- 
tee, a  contract  which  is  not  binding  on  the  committee  because  such  mem- 
bers exceeded  their  powers. 

Action  by  Bartolemy  J.  Oliflers  against  Perry  Belmont  and  others. 
Defendants  demur  to  the  complaint.  Sustained. 

Leavitt,  Wood  &  Keith  (John  Brooks  Leavitt,  of  counsel),  for 
plaintiff. 

Bowers  &  Sands  (Charles  N.  Harris,  of  counsel),  for  defendant  Bel- 
mont 

Chandler,  Maxwell  &  Philip  (Harry  Van  Ness  Philip,  of  coun- 
sel), for  defendant  Chandler. 
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OlEGERICH,  J.  The  coniplaint  alleges:  That,  in  and  by  chap- 
ter 331  of  the  Laws  of  1892,  the  mayor  of  the  city  of  New  York 
was  authorized  and  directed  to  appoint,  within  10  days  after  the 
said  act  became  a  law,  a  committee  of  100  citizens  of  that  city  to 
conduct,  manage,  and  direct  the  celebration  therein  of  the  four  hun- 
dredth anniversary  of  the  discovery  of  America.  That  said  mayor 
duly  appointed  said  committee.  That  said  committee  of  100  ap- 
pointed an  executive  committee  of  25  members,  which,  subject  to 
the  rules  and  regulations  of  said  committee  of  100,  bad  full  power 
to  act  in  its  place  and  stead,  and  to  which  was  delegated  the  power 
to  enter  into  contracts  for  the  expenditure  of  money  necessary  to 
the  carrying  out  of  the  provisions  of  this  act,  and  said  executive 
committee  was  authorized  to  appoint  all  subcommittees  it  might  deem 
necessary.  That  at  a  meeting  of  the  said  executive  committee  held 
on  the  1st  day  of  June,  1892,  one  C.  G.  F.  Wahle,  Jr.,  was  duly  elected 
its  secretary,  and  that  a  subcommittee  was  appointed,  to  be  known 
as  the  "Art  Committee,"  consisting  of  the  defendant  Perry  Belmont 
Robert  J.  Hoguet,  and  J.  Armstrong  Chandler,  together  with  Messrs. 
D.  P.  Appleton,  Albert  S.  Bickmore,  Morris  K.  Jessup,  Daniel  G. 
Thompson,  and  L.  P.  di  Cesnola.  That  on  or  about  the  24th  day 
of  August,  1892,  the  defendants  in  this  action  got  together,  and,  in 
conjunction  with  a  number  of  persons,  not  members  of  said  art  com- 
mittee, and  in  the  absence  of  the  other  members  of  the  last-men- 
tioned committee,  they,  said  defendants,  assumed  to  act  as  the  said 
art  committee,  and  as  if  they  formed  a  quorum  thereof,  and  resolved 
"to  order  400.000  lampions  from  Olifiers."  That  the  plaintiff,  prior 
to  such  meeting,  had  furnished  to  said  committee,  at  its  request, 
an  estimate  for  the  manufacture  and  delivery  of  such  lampions,  fitted 
with  hangers  and  chains,  at  a  cost  of  |80  per  1,000,  and  agreed  that 
he  would  take  back  unbroken  glasses  at  the  rate  of  $10  per  1,000. 
That  after  the  adoption  of  said  resolution  Secretary  Wahle  wrote 
the  following  letter  to  the  plaintiff: 


"B.  J.  Ollflers,  Esq.,  85  Orient  Ave.,  Brooklyn,  N.  Y.— Dear  Sir:  Replying 
to  your  favor  of  the  22d  Inst,  I  desire  to  say  that  at  a  meeting  of  the 
art  committee  last  night  held  it  was  resolved  to  request  you  to  make  400.000  of 
the  lampions,  fitted  with  hangers  and  chains,  at  $80  a  thousand,  on  condi- 
tion that  you  will  take  back  the  unbroken  glasses  at  $10  a  thousand.  I  do 
not  want  you  to  come  here  and  tell  me  that  it  will  be  Impossible  to  do  this, 
for  you  must  do  it  I  wish  you  would  let  me  know  when  you  will  be  able 
to  deliver  the  first  200,000. 

"Very  truly  yours,  Chas.  G.  P.  Wahle,  Jr.,  Secretary." 

The  complaint  further  alleges  that  the  plaintiff,  supposing  that 
said  resolutions  had  been  duly  passed  at  a  due  and  proper  meeting 
of  the  said  art  committee,  and  relying  upon  the  same  as  an  accept- 
ance of  his  estimate  so  furnished  to  said  committee,  and  accepting 
the  said  order  thus  emanating  from  said  committee  as  an  order  in 
due  and  proper  form  on  behalf  of  the  said  committee  of  100  for  said 
400,000  lampions,  began  at  once  the  manufacture  of  said  lampions, 
entered  into  contracts  for  the  glasses,  tallow,  wick,  and  other  ma- 
terial to  make  the  same,  and  was  proceeding  with  such  manufacture, 
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when,  on  or  abont  the  31st  day  of  August,  1892,  he  was  requested 
to  stop  his  work  by  the  following  letter  from  Mr.  Wahle: 

"August  30th,  1802. 
"B.  J.  Oliflera,  Esq.,  85  Orient  avenue,  Brooklyn,  N.  Y.— Dear  Sir:  Please 
stop  at  once  your  work  on  the  lampions  ordered  by  the  committee.  You  will 
bear  further  from  me  in  two  or  three  days. 

"Very  truly  yours,  Chas.  G.  F.  Wahle,  Jr.,  Secretary." 

The  complaint  further  alleged  that  on  about  the  2d  day  of  Sep- 
tember, 1892,  said  Wahle  notified  the  plaintiff  that  there  was  a  mis- 
take, and  that  he  should  furnish  40,000  instead  of  400,000  lampions, 
as  appears  by  the  following  letter: 

"Sept  1st,  1892. 

"Mr.  B.  J.  Oliflera,  85  Orient  avenue,  Greenpoint— Dear  Sir:  The  order 
of  the  lampions  should  read  40,000,  and  not  400,000.  Please  go  ahead  with 
this  order,  and  wben  the  same  is  completed  and  approved  you  will  receive  a 
voucher  for  the  same. 

"Very  truly  yours,  Chas.  Q.  F.  Wahle,  Jr.,  Secretary." 

The  complaint  further  alleges  that  the  plaintiff  at  once  took  steps 
to  lessen,  so  far  as  he  could,  the  damages  resulting  from  the  mis- 
take; that  he  obtained  a  release,  as  to  200,000  of  the  glasses,  of 
a  contract  he  had  entered  into  for  the  whole  400,000,  but,  as  to  the 
manufacture  of  the  first  200,000,  it  had  proceeded  so  far  that  he 
was  obliged  to  complete  the  same,  and  plaintiff  did  complete  the 
same,  the  said  secretary  promising  that  the  committee  would  help 
plaintiff  to  sell  them;  that  thereafter  the  said  executive  committee 
did  accept  from  the  plaintiff  40,000  of  said  lampions,  and  reduced 
his  damage  to  that  extent;  that  by  reason  of  the  action  of  the  de- 
fendants, as  aforesaid,  plaintiff  sustained  large  damages,  as  shown 
by  a  bill  of  particulars  annexed  to  the  complaint,  which  contains  a 
statement  of  the  items  by  which  plaintiff  succeeded  in  lessening  his 
damages,  and  that  the  amount  of  the  plaintiffs  damages  at  the  pres- 
ent time  is  the  sum  of  f 13,054.35,  no  part  of  which  has  been  paid. 
Plaintiff  demands  judgment  against  the  defendants  for  $12,703.96, 
with  interest  from  October  1,  1892. 

The  defendant  Belmont  demurred  to  the  complaint  upon  the  fol- 
lowing grounds: 

"(1)  That  there  is  a  defect  of  parties  defendant,  in  that  D.  F.  Appleton. 
Albert  S.  Bickmore,  Morris  K.  Jessup,  Dnnlel  G.  Thompson,  and  L.  T.  di 
Cesnola,  the  other  members  of  said  art  committee  mentioned  in  the  com- 
plaint, and  Charles  G.  F.  Wahle,  are  not  made  defendants. 

"(2)  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

"(3)  That  several  causes  of  action  have  been  Improperly  united,— one  being 
upon  a  contract  of  sale,  a  second  In  contract  upon  an  Implied  warranty,  a 
third  In  tort  for  fraud,  and  a  fourth  in  tort  for  negligence  of  a  public  officer." 

The  defendant  .Chandler  also  demurred  on  grounds  the  following: 

"(1)  That  there  is  a  defect  of  parties  defendant,  in  that  Messrs.  D.  F.  Ap- 
pleton. Albert  S.  Bickmore.  Morris  K.  Jessup.  Daniel  G.  Thompson,  and  L. 
P.  di  Cesnola  and  C.  G.  F.  Wahle  are  not  made  defendants  herein. 

"(2)  That  several  causes  of  action  have  been  improperly  united,— the  first 
being  a  claim  on  contract  of  sale;  and  the  second  a  claim  on  contract  for 
breach  of  an  implied  warranty;  and  the  third  a  claim  in  tort  for  fraud;  and 
the  fourth  a  claim  in  tort  for  negligence. 

"(8)  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action." 
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The  plaintiff  seeks  to  charge  the  defendants  upon  the  theory  that 
one  who  assumes  to  act  for  a  principal  without  authority,  and  draws 
another  into  a  contract  upon  the  assumption  of  such  agency,  is  lia- 
ble to  an  action  in  favor  of  the  party  injured.  Dung  v.  Parker, 
52  N.  Y.  494.  But  as  was  said  by  the  court  in  Hall  v.  Lauderdale, 
46  N.  Y.  70,  75: 

"The  rule  that  the  agent  is  liable  when  he  acts  without  authority  is  founded 
upon  the  supposition  that  there  has  been  some  wrong  or  omission  on  bis  part, 
either  in  misrepresenting  or  in  affirming  or  concealing  the  authority  under 
which  he  assumes  to  act" 

In  that  case  the  question  was  the  authority  possessed  by  a  board 
of  supervisors,  and  the  court  held  that  "the  boundaries  of  their 
power  were  known  as  well  to  the  plaintiff  as  to  the  defendant/' 

One  who  deals  with  a  public  agent  is  charged  with  knowledge  of 
the  law  conferring  his  authority.  Mayor,  etc.,  of  Baltimore  v.  Keyn- 
olds,  20  Md.  1;  Clark  v.  Des  Moines.  i9  Iowa,  199;  Whiteside  v.  U. 
S.,  93  U.  8.  247;  Mechem,  Pub.  Off.  §  809,  note  2,  and  citations. 
In  the  present  case  the  powers  of  the  committee  could  have  been 
ascertained  by  the  plaintiff  by  a  reference  to  the  public  statute  (chap- 
ter 331,  Laws  1892),  from  which  he  would  have  learned  that  "the 
power  to  make  contracts  involving  the  expenditure  of  money"  could 
be  delegated  by  the  committee  of  100  only  to  the  executive  committee. 

The  rule  applicable  to  such  cases  is  stated  by  Judge  Dillon,  in  his 
work  on  Municipal  Corporations  (volume  1,  at  page  2G4,  note),  to  be 
as  follows: 

"When  the  officers  of  a  public  or  municipal  corporation  act  officially,  and 
under  an  innocent  mistake  of  the  law,  in  which  the  other  contracting  party 
equally  participated,  with  equal  opportunities  of  knowledge,  neither  party  at 
the  time  looking  to  personal  liability,  the  officers  are  not  In  such  case  per- 
sonally liable,  nor  is  the  corporation  liable." 

Which  statement  is  supported  by  a  citation  of  numerous  author- 
ities. 

In  Story  on  Agency  (7th  Ed.)  at  section  307a,  note  1,  p.  380,  the 
learned  author  says: 

"It  has  always  seemed  to  us  that  the  result  of  ail  the  cases  upon  this  point 
would  not  involve  a  public  officer  in  any  personal  responsibility  where  he 
was  understood  to  be  acting  in  his  official  capacity,  and  not  Intending  to  as- 
sume any  personal  responsibility,  and  all  the  facts  in  regard  to  the  extent 
of  his  authority  were  made  known  to  the  party  with  whom  he  contracted  at 
the  time  of  the  contract,  or  where  the  authority  was  matter  of  public  record, 
and  personally  known  to  the  other  party.  In  such  cases  the  promisee  must 
take  the  risk  of  the  promisor  being  able  to  bind  his  principal." 

In  Sanborn  v.  Neal,  4  Minn.  126,  139  (Gil.  83),  Emmett,  C.  J.,  in 
speaking  for  the  court,  said: 

"When  public  agents,  in  good  faith,  contract  with  parties  having  full  knowl- 
edge of  the  extent  of  their  authority,  or  who  have  equal  means  of  knowledge 
with  themselves,  they  do  not  become  Individually  liable,  unless  the  Intent 
to  incur  a  personal  responsibility  is  clearly  expressed,  although  it  should  be 
found  that  through  Ignorance  of  the  law  they  may  have  exceeded  their  au- 
thority. •  *  *  In  this  as  in  other  cases  the  intention  of  the  parties  governs, 
and,  when  a  person  known  to  be  a  public  officer  contracts  with  reference  to 
the  public  matters  committed  to  his  charge,  he  is  presumed  to  act  in  his 
official  capacity  only,  although  the  contract  may  not  in  terms  allude  to  the 
character  iu  which  he  acts,  unless  the  officer  by  unmistakable  language  as- 
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Bumes  a  personal  liability,  or  is  guilty  of  fraud  or  misrepresentation.  Being 
a  public  agent,  with  his  powers  and  duties  prescribed  by  law,  the  extent  of 
his  powers  is  presumed  to  be  as  well  known  to  all  with  whom  he  contracts 
as  to  himself.  When,  therefore,  there  is  no  want  of  good  faith,  a  party  con- 
tracts with  such  an  officer  with  his  eyes  open,  and  has  no  one  to  blame  if 
it  should  afterwards  appear  that  the  officer  had  not  the  authority  which  it 
was  supposed  he  had." 

The  foregoing  extract  is  quoted  by  Mr.  Mechem  in  his  treatise  on 
the  Law  of  Public  Offices  and  Officers,  at  section  809,  and  he  cites 
numerous  authorities  in  support  of  the  statements  therein  contained. 
To  the  same  effect  as  the  case  last  above  cited  are  the  cases  of  Mc- 
Curdy  v.  Bogers,  21  Wis.  197,  91  Am.  Dig.  468;  Steamship  Co.  t. 
Harbison,  16  Fed.  688;  and  those  cited  under  a  note  to  91  Am.  Dec 
at  page  471.  In  Newman  v.  Sylvester,  42  Ind.  106,  113,  Osborne 
C.  J.,  in  speaking  for  the  court,  said: 

"If  bis  authority  to  act  Is  defined  by  public  statute,  all  who  contract  with 
him  will  be  presumed  to  know  the  extent  of  his  authority,  and  cannot  allege 
their  ignorance  as  a  ground  for  charging  him  with  acting  in  excess  of  such 
authority,  unless  he  knowingly  mislead  the  other  party." 

It  follows,  therefore,  that  the  defendants  cannot  be  charged  per- 
sonally simply  because  they  failed  to  bind  their  principal,  as  no 
intention  to  interpose  their  personal  responsibility  can  be  presumed 
from  the  fact  of  such  failure.  Neither  does  the  complaint  aver  such 
an  intention,  or  any  facts  which  would  warrant  an  inference  thereof, 
nor  is  any  misrepresentation  or  bad  faith  alleged.  The  conclusion 
thus  reached  upon  the  authorities  is  equally  consonant  with  reason 
and  public  policy.  It  would  be  difficult  to  secure  competent  men 
to  serve  the  public  in  many  important  capacities,  should  it  be  held 
that  they  did  so  at  the  peril  of  their  private  fortunes  in  case  of 
any  mistake  as  to  the  scope  of  their  authority.  The  defendants 
gratuitously  rendered  public  service  of  an  onerous  nature,  and  no 
hardship  is  apparent  in  the  requirement  that  one  dealing  with  them, 
with  a  view  to  private  gain,  should  assume  the  risk  attendant  upon 
his  failure  to  inform  himself  as  to  the  extent  of  the  powers  con- 
ferred upon  them  by  public  statute.  These  views  dispense  with 
the  necessity  of  considering  the  objections  of  nonjoinder  of  defend- 
ants and  misjoinder  of  causes  of  action,  and  it  follows,  therefore, 
that  the  demurrers  should  be  sustained,  with  costs,  with  leave  to 
the  plaintiff  to  amend  within  20  days  upon  payment  of  costs. 


(12  Misc.  Rep.  201.) 

WINCH  v.  FARMERS'  LOAN  &  TRUST  CO.  et  aL 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.  April,  1895.) 

1.  Contracts — Construction. 

A  contract  signed  by  defendants  recited  that  they  proposed  "the  forma- 
tlon  of  a  gas  company  In  Brooklyn,  or  the  operation  In  Brooklyn  of  a 
company  already  formed,"  and  that  they  agreed,  in  consideration  of 
plaintiff's  giving  them  certain  information,  to  give  him  "five  bonds  of  a 
first  mortgage  of  said  gas  works  or  said  company,"  and  that  it  was 
understood  that  such  information  was  of  a  character  to  affect  the  validity 
or  operation  of  a  proposed  agreement  between  defendants  and  the  own- 
ers of  a  franchise,  "commonly  known  as  the  Equity  Charter  or  the 
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Equity  Company  of  Wllllamsburgh,  Brooklyn."  Hdd,  that  the  contract 
contemplated  bonds  of  the  company  to  be  formed  or  operated  In  Brook- 
lyn, and  not  bonds  of  the  "Equity  Company"  mentioned  in  the  last  clause. 

8.  Demurrer — Pbesumptionh  as  to  Phoductiok  of  Evidenck. 

Where  a  complaint  relies  distinctly  on  a  writing  pleaded  therein,  and 
gives  it  a  meaning  not  wan-anted  by  its  terms,  it  cannot  be  presumed 
on  demurrer  that  other  written  evidence  will  be  produced  on  the  trial 
to  give  It  such  meaning.  Iron  Works  v.  Pemberton  (Com.  PL  N.  ¥.)  27 
N.  Y.  Supp.  931,  distinguished. 

Action  by  Charles  F.  Winch  against  the  Farmers'  Loan  &  Trust 
Company,  as  executor  of  Benjamin  F.  Sherman,  deceased,  and  Henry 

E.  Fanshawe.    Defendants  demur  to  the  complaint  Sustained. 
The  complaint  is  as  follows: 

The  plaintiff,  for  an  amended  complaint,  complaining  of  the  defendants,  al- 
leges: First.  That  heretofore,  at  the  city  of  New  York,  and  on  or  about  the 
4th  day  of  March,  1890,  Benjamin  F.  Sherman  and  Henry  E.  Fanshawe,  for 
a  valuable  consideration,  entered  into  an  agreement,  In  writing,  with  the  plain- 
tiff,  a  copy  of  which  is  hereto  annexed,  and  made  a  part  of  this  complaint, 
wherein  and  whereby,  in  consideration  that  the  plaintiff  would  impart  to  them 
certain  valuable  information  requested  by  them,  they  agreed  to  pay  to  the  plain- 
tiff five  bonds  of  a  certain  gas  company  therein  referred  to,  meaning  the  Equity 
Gaslight  Company  of  the  Eastern  District  of  the  City  of  Brooklyn,  at  the  par 
value  of  five  thousand  ($6,000)  dollars,  as  soon  as  issued  or  printed  by  the  said 
company,  and  secured  by  a  first  mortgage  on  the  gas  works  of  said  company. 
Second.  That  thereupon  the  plaintiff  then  and  there  imparted  to  the  said  Sher- 
man and  the  said  Fanshawe  the  said  information  requested  by  them,  and  he 
otherwise  duly  performed  all  of  the  conditions  of  said  agreement  on  his  part. 
Third.  That  thereafter,  and  on  or  about  the  29th  day  of  October,  1890,  the  said 
Benjamin  F.  Sherman  died,  leaving  a  last  will  and  testament  duly  proved  on 
or  about  the  11th  day  of  December,  1890,  before  the  surrogate  of  the  city  and 
county  of  New  York,  and  recorded  In  Liber  445  of  Wills,  at  page  178,  etc, 
wherein  the  defendant  the  Farmers'  Loan  and  Trust  Company,  a  domestic  cor- 
poration, duly  chartered  under  the  laws  of  the  state  of  New  York  for  such  pur- 
pose, was  named  as  executor  of  the  said  last  will  and  testament;  and  the  said 
defendant  the  Farmers'  Loan  and  Trust  Company  thereupon  entered  upon  the 
performance  of  its  duties  as  executor  as  aforesaid.  Fourth.  That  thereafter, 
and  on  or  about  the  1st  day  of  July,  1891,  the  said  Equity  Gaslight  Company 
of  the  Eastern  District  of  the  City  of  Brooklyn  printed  and  issued  its  bonds, 
secured  by  a  first  mortgage  on  its  gas  works.  That  the  defendants,  and  each 
of  them,  have  failed  to  deliver  to  the  plaintiff  the  five  bonds  as  agreed,  or  any 
bonds  whatever,  after  due  demand  made  on  the  defendants,  and  each  of  them, 
to  the  plaintiff's  charge  In  the  sura  of  five  thousand  (5,000)  dollars;  and  he 
is  informed  and  believes  that  the  defendant  Fanshawe  is  insolvent,  and  a 
Judgment  against  him  alone  could  not  be  satisfied.  Wherefore  the  plaintiff  de- 
mands Judgment  against  the  defendants,  and  each  of  them,  for  the  sum  of  five 
thousand  (5,000)  dollars,  with  interest  thereon  from  the  1st  day  of  July,  1891, 
besides  the  costs  of  this  action. 

Dated  New  York,  February  23d,  1895. 

Edward  Swann,  Plaintiffs  Attorney,  71  Broadway,  New  York  City. 

New  York,  March  4th,  1890. 
Whereas,  we,  the  undersigned,  for  ourselves  and  others  In  interest,  propose 
the  formation  of  a  gas  company  in  Brooklyn,  or  for  operation  in  Brooklyn  or 
the  operation  in  Brooklyn  of  a  company  already  formed;  and  whereas  Charles 

F.  Winch,  of  New  York,  is  in  possession  of  certain  Information  which,  If  im- 
parted to  us,  is  likely  to  be  of  value  to  us:  We  hereby  agree,  in  consideration 
of  said  Winch  having  given  us  such  information,  to  give  said  Winch  five  (5) 
bonds  of  a  first  mortgage  of  said  gas  works  or  said  company,  making  a  par 
value  of  five  thousand  dollars  in  the  best  of  any  securities  issued  ^nd  payable 
as  soon  as  issued  or  printed.  It  is  understood  that  said  information  is  of  a 
character  to  directly  affect  the  validity  or  operation  of  a  certain  contract  or 
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agreement  now  made  or  In  progress  of  making  between  us  and  the  owners  or 
supposed  owners  of  a  charter  or  franchise,  commonly  known  as  the  Equity 
Charter  or  the  Equity  Company  of  Wllllamsburgh,  Brooklyn. 


Witness:  E.  M.  Carroll. 

Edward  Swann,  for  plaintiff. 

Sullivan  &  Cromwell,  for  defendant  Fanshawe. 

BOOKSTAVER,  J.  The  complaint  relies,  distinctively  and  un- 
mistakably, upon  the  written  contract  exhibited  upon  its  face, 
and  attempts  to  make  out  a  cause  of  action  by  placing  a  certain  in- 
terpretation upon  that  contract,  which  interpretation  is  not,  in  my 
opinion,  warranted  by  the  language  used.  The  defendants'  agree- 
ment was  "to  give  said  Winch  five  bonds  of  a  first  mortgage  of  said 
gas  works  or  said  company."  The  words  "said  gas  works  or  said 
company"  clearly  refer  to  a  gas  company  "to  be  formed  in  Brooklyn 
or  for  operation  in  Brooklyn,"  or  to  "a  company  already  formed" 
to  be  operated  in  Brooklyn.  The  last  clause  of  the  contract,  which 
mentions  the  "Equity  Gas  Company  of  Williamsburgh,  Brooklyn," 
is  quite  evidently  for  the  purpose  of  characterizing  the  information 
to  be  given,  and  not  to  specify  the  company  meant.  If  the  intention 
had  been  to  agree  to  give  the  plaintiff  bonds  of  the  Equity  Com- 
pany, it  would  have  been  easy  to  say  so  in  so  many  words;  but, 
instead  of  such  direct  and  definite  expression,  the  parties  ex  in- 
dustria  employ  language  which  is  indefinite  and  descriptive,  and 
naturally  so,  because  it  is  plain  that  their  plans  were  at  the  time 
uncertain  and  contingent  It  should  be  observed  that  the  language 
is  very  guarded,  in  that  the  defendants  did  not  agree  or  undertake, 
but  only  proposed,  to  form  or  operate  a  gas  company.  The  plain- 
tiff's compensation  was  to  be  in  bonds  of  such  company,  unascer- 
tained at  the  time,  when  they  should  at  last  have  formed  or  op- 
erated it  He  should  therefore  allege  that  the  defendants  formed 
or  operated  a  company  of  the  kind  described.  I  do  not  think  that 
the  complaint  could  be  saved  by  parol  proof  upon  the  trial  that  the 
parties  meant  the  Equity  Company  instead  of  one  unascertained  at 
the  time.  Such  proof  would  be  inadmissible  as  varying  or  contra- 
dicting the  writing. 

Neither  is  there  any  room  for  the  presumption,  in  support  of  the 
complaint,  that  other  written  evidence  will  be  produced  upon  the 
trial.  The  pleader  relies  too  distinctly  and  unmistakably  upon 
the  particular  writing  pleaded.  In  this  respect  the  case  differs 
from  Iron  Works  v.  Pemberton  (Com.  PI.  N.  Y.)  27  N.  Y.  Supp.  931. 
There  the  allegation  was  that  the  consideration  for  the  guaranty 
sued  upon  was  the  plaintiff's  agreement  to  renew  certain  promissory 
notes,  and  it  was  held  that  notwithstanding  the  fact  that  certain 
writings,  which  were  pleaded  as  guaranties,  failed  to  state  any 
consideration,  it  would  be  presumed  that  other  writings  would  be 
forthcoming  upon,  the  trial,  and  that  those  set  forth  should  be  dis- 
regarded as  being  a  pleading  of  evidence,  and  therefore  surplusage. 
Here  the  allegation  is  not  that  there  was  an  agreement  to  give  the 


B.  F.  Sherman. 
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plaintiff  bonds  of  the  Equity  Company,  but  that  a  certain  writing 
set  forth  had  that  meaning. 

Upon  the  appeal  in  this  case  the  attention  of  the  general  term 
was  concentrated  upon  the  refusal  to  allow  any  ameudement  to  the 
complaint,  which  it  held  to  be  error  (32  N.  Y.  Supp.  244);  and,  as 
leave  was  given  to  amend,  it  was  not  deemed  necessary  to  discuss 
the  question  now  raised.  The  demurrer  should  therefore  be  sus- 
tained, with  leave  to  the  plaintiff  to  amend,  if  so  advised,  upon  the 
payment  of  costs  of  demurrer  only. 


(85  Hun,  595.) 

SKINNER  v.  ODENBACEL 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Evidence— Declarations— Boundaries  to  Like. 

The  declarations  of  occupants  of  portions  of  a  tract  of  land  as  to  the 
boundaries  thereof  are  evidence  only  of  the  extent  of  their  possession. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Falding  W.  Skinner  against  Frederick  Odenbach  to 
recover  possession  of  land.  There  was  a  judgment  in  favor  of 
plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Edward  Harris,  for  appellant. 
John  Van  Voorhis,  for  respondent. 

BRADLEY,  J.  The  action  is  ejectment,  brought  to  recover  an 
undivided  two-fifths  of  a  parcel  of  land  in  the  town  of  Greece, 
county  of  Monroe.  In  1803,  township  No.  2,  short  range,  west  of 
Genesee  river,  consisting  of  upwards  of  22,000  acres,  and  owned  by 
Sir  William  Pulteney  and  others,  was,  by  survey  made  by  William 
Shepard,  divided  into  lots,  numbered  from  1  to  62,  inclusive.  This 
division  was  represented  by  a  map  made  by  Shepard;  and  by  a  par- 
tition deed  made  by  the  owners  of  the  land  in  1804,  lot  No.  54  was 
set  off  to  Benjamin  Crosby,  and  lot  No.  62  to  Joseph  Annin.  It 
may  be  assumed  that  the  survey  and  map  were  made  in  contempla- 
tion of  the  partition,  which,  as  appears  by  the  deed,  was  made  ac- 
cording to  them.  That  township  then  was  comprised  in  that  por- 
tion of  the  territory  of  the  county  of  Genesee  which  afterwards  was 
included  in  the  town  of  Greece,  county  of  Monroe.  Through  mesne 
conveyances  from  Crosby,  title  came  to  John  Berger,  in  1851,  of  that 
part  of  lot  54,  lying  between  Braddock's  Bay  and  Lake  Ontario. 
In  1872,  Berger  made  contract  of  sale  of  it  to  Adelie  Skinner,  wife  of 
Roswell  W.  Skinner.  She  died  before  performance  of  the  contract, 
and  afterwards,  in  November,  1875,  Berger  conveyed  the  land  to 
those  who  were  the  heirs  of  the  vendee,  of  whom  the  plaintiff  was 
one.  The  finding  of  the  referee  that  the  land  in  question  was  with- 
in that  so  conveyed  necessarily  resulted  in  his  conclusion  that  the 
plaintiff  was  entitled  to  recover.  The  contention  of  the  defense  is 
that  the  land  in  the  possession  of  the  defendant  is  in  lot  No.  62. 
And  in  view  of  the  fact  so  found  by  the  referee,  and  of  the  exception 


Digitized  by 


Sup.  Ct.] 


8KLNNEB  V.  ODENBACB. 


283 


to  such  finding,  and  to  his  refusal  to  find  to  the  contrary,  the  only 
question  on  this  review  for  consideration  on  the  merits  is  whether  or 
not  the  conclusion  that  the  premises  in  controversy  are  in  lot  No.  54 
was  fairly  supported  by  the  evidence.  The  eastern  and  northeast- 
ern boundary  of  both  those  lots  is  Lake  Ontario.  They  join,  and  G2 
is  north  of  54.  The  southeasterly  corner  of  the  latter  is  not  ques- 
tioned, and  its  shore,  or  easterly,  line  is  described  in  the  survey  of 
Shepard  as  61  chains  and  25  links  in  length.  If  such  is  the  length 
of  that  line  of  lot  54,  it  is  quite  clear  that  the  land  in  question  is  in 
that  lot.  But  it  is  otherwise  if,  as  claimed  on  the  part  of  the  de- 
fendant, such  line  is  10  chains  shorter  than  that.  While  there  is 
evidence  to  the  effect  that  some  alteration  appears  to  have  been 
made  in  producing  the  figure  6  in  61,  and  that  it  may  have  been 
changed  from  5  to  6,  the  inference  is  warranted  upon  the  evidence 
that,  from  whatever  may  have  been  the  alteration,  it  was  corrective 
in  purpose,  and  made  by  Shepard  at  the  time  he  made  his  field 
notes.  In  them  is  the  only  place  in  which  the  figures  indicating 
courses  and  length  of  lines  of  his  survey  appear.  The  map  gives 
without  figures  the  traverse  by  lines  of  the  lots.  The  defendant 
sought  to  controvert  the  fact  that  the  length  of  the  shore  line  of 
lot  54  was  61  chains  25  links,  and  to  show  that  it  was  only  51  chains 
25  links.  And  for  that  purpose  attention  was  called  to  the  field 
notes,  in  which  the  monument  at  the  southeast  corner  of  62  and 
the  northeast  corner  of  54  is  described  as  an  oak  tree,  "near  the 
outlet  of  Braddock's  Bay,"  and  again  as  a  "black  oak  on  the  beach 
of  the  lake  and  Braddock's  Bay,  mTi'd  <S.  Side  No.  54,  N.  W.  No.  62.' " 
There  is  no  evidence  other  than  that  furnished  by  the  field  notes 
that  any  such  tree  was  standing  at  the  northerly  end  of  the  shore 
line  61  chains  25  links  from  the  southeast  corner  of  lot  No.  54.  The 
field  notes  also  represent  the  course  of  the  line  running  westerly 
from  that  corner  between  lots  54  and  62  as  south,  73$  degrees  west, 
which  is  not  the  appropriate  course  of  a  line  between  those  lots 
from  the  north  end  of  a  line  61  chains  25  links  in  length.  The 
defendant  then  gave  evidence  tending  to  prove  that  there  had  been 
an  oak  tree  a  short  distance  south  of  the  land  in  question,  having 
some  marks  upon  it,  and  which,  as  one  witness  testified,  was  eight 
rods  from  the  lake  shore.  In  view  of  all  the  evidence  relating 
to  an  oak  tree  at  the  place,  and  bearing  upon  that  subject,  the  ref- 
eree was  permitted  to  conclude,  as  he  did,  that  such  tree  was  not 
the  shore  corner  of  lots  54  and  62,  or  on  the  line  between  those 
lots. 

A  surveyor,  who  sought  to  locate  on  the  ground  the  lines  of  lot 
54  as  established  by  Shepard's  survey,  was  called  as  a  witness 
on  the  part  of  the  plaintiff,  and  testified  to  the  effect  that  in  proceed- 
ing to  do  so  he  examined  and  ran  the  lines  of  several  lots  in  the 
tract  in  the  manner  and  for  the  purpose  mentioned  by  him,  to 
which  it  is  deemed  unnecessary  here  to  specifically  refer.  He  made 
a  map,  by  which  it  appears  that  in  running  the  shore  line  of  lot 
62  from  its  northwest  corner  he  omitted  to  describe  the  last  two 
courses  and  distances  represented  by  Shepard's  field  notes.  On 
his  cross-examination  his  attention  was  called  to  it,  and  he  tes- 
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tified  that  the.  traverse  of  the  lake  front  of  lot  62  as  given  by  Shep- 
ard  in  his  field  notes  ran  down  further  south  than  the  northeast 
corner  of  lot  54,  and  to  a  point  south  of  the  defendant's  hotel. 
Those  last  two  lines,  as  described  in  the  field  notes,  were  "S.,  30 
deg.  W.,  9.  50,"  "S.,  7  deg.  W.,  6.  48."  By  an  examination  of  the 
map  of  the  witness  it  is  seen  that  the  shore  line  of  62  is  represented 
as  extending  considerable  distance  southerly  from  the  line  of  the 
last  course  there  given  by  him.  He  further  testified  that  when 
he  got  there  he  could  not  tell  where  to  go  by  Shepard's  notes,  whose 
survey  he  found  would  not  balance  up;  and  he  did  not  and  conld 
not  draw  it  any  further,  because  his  courses  and  distances  would 
not  balance,  and  for  the  further  reason  that  the  courses  would  be 
out  in  the  lake,  that  the  lines  as  surveyed  by  Shepard  had  been 
washed  away,  and  the  best  that  could  be  done  was  to  plat  his 
survey  upon  a  map.  That  is  what  he  attempted  to  do,  and  Shep- 
ard's notes  would  not  balance  on  62.  The  view  of  the  witness  was 
that  there  was  some  error  in  the  description  in  Shepard's  field  notes 
of  the  southern  portion  of  the  shore  line  of  lot  62.  He  assumed 
that  the  shore  line  of  lot  54  had  the  length  described  in  the  field 
notes,  and  that  the  description  of  the  line  between  those  lots  as 
"South,  73$  deg.  W."  was  erroneous.  He  further  testified  that  by 
the  scale  which  he  adopted  of  Shepard's  map  the  length  of  the 
shore  line  of  lot  54,  as  represented  by  the  map,  was  at  least  61 
chains  and  25  links.  There  evidently  is  a  mistake  somewhere  in 
Shepard's  field  notes  in  relation  either  to  the  shore  line  of  lots  54 
and  62,  or  in  the  course  of  the  line  between  those  lots.  The  wit- 
ness refers  to  a  map  of  the  subdivision  of  lots  60  and  62  into  seven 
lots,  made  by  Benjamin  H.  Brown,  prior  to  1835,  and  to  a  survey  of 
the  eastern  part  of  lot  6  of  that  subdivision  (which  is  in  lot  62,  and 
bounded  easterly  by  the  lake),  made  by  Austin  Spencer,  in  1847; 
and,  as  the  witness  understands  them,  those  surveys  correspond 
with  that  of  the  witness  in  the  location  of  the  line  between  lots 
54  and  62,  and  the  survey  of  Spencer  describes  its  course  as  south, 
66  degrees  west;  and  as  a  verification  of  Brown's  survey,  in  sup- 
port of  such  location  of  that  line,  reference  is  made  to  his  map,  and 
the  scale  on  which  it  was  made.  There  is  no  black  oak  tree  on  It 
near  that  line  as  it  approaches  the  lake,  but  it  appears  that  there 
was,  shortly  before  the  trial,  in  1893,  an  elm  tree  standing  there, 
as  described  by  the  surveyors,  nearly  three  feet  in  diameter,  having 
a  surveyor's  mark  nearly  grown  over,  a  portion  of  which  he  cut  oat 
and  produced  at  the  trial ;  and  he  added  that,  in  his  judgment,  those 
marks  were  made  in  the  neighborhood  of  90  years  before.  The 
survey  of  this  portion  of  the  tract  was  made  by  Shepard  in  the  latter 
part  of  November  and  fore  part  of  December,  1803.  And  there  is 
some  evidence  tending  to  prove  that  when  the  elm  is  without  leaves 
(as  it  is  that  season  of  the  year)  a  casual  observer  may  not  dis- 
tinguish it  from  oak.  It  is  possible  that  the  suggestion  is  appli- 
cable to  the  early  surveyor,  although  he  was  familiar  with  the 
woods  and  the  various  kinds  of  timber  in  that  locality.  The  im- 
portance of  great  care  and  accuracy  in  representing  the  lines  and 
corners  of  the  lots  may  not  then  have  been  as  apparent  as  it  has 
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since  become  by  reason  of  increased  value  of  the  land.  It  may  be 
observed  that  in  the  contract  of  Berger  with  Adelia  Skinner,  and 
in  his  deed  to  the  plaintiff  and  others,  before  mentioned,  the  east- 
erly or  lake-shore  line  of  lot  No.  34  was  described  as  61  chains  and 
25  links  in  length.  The  parcel  of  land  so  conveyed  was  subdivi- 
sion lot  4  of  lot  54  as  subdivided  by  Valentine  Bros,  in  1818.  And 
the  deed  from  the  Bank  of  Monroe  to  Charles  Rhodes,  of  date  June, 
1848,  conveyed  the  east  part  of  subdivision  6  of  lot  62  as  surveyed 
by  Spencer,  to  which  survey  reference  has  already  been  made. 
There  is  evidence  on  the  part  of  the  plaintiff  to  the  effect  that  the 
south  line  of  the  land  so  conveyed  was  the  line  between  54  and  62. 
And  the  plaintiff  also  gave  evidence  tending  to  prove  that  from  and 
after  the  time  that  Berger  took  his  deed,  in  1851,  the  lands  so  con- 
veyed to  him  and  Rhodes  were  treated  by  the  occupants  as  adjoin- 
ing, and  that  the  contested  line,  which,  as  the  northern  boundary 
of  lot  54,  would  include  the  land  in  question  in  that  lot,  was  by 
occupation,  acts,  and  declarations  of  the  occupants  for  more  than 
20  years  recognized  as  the  line  between  their  lands. 

It  may  be  observed  that  some  difficulty  in  reproducing  the  line 
along  the  lake  as  it  was  represented  by  the  survey  of  1803  may 
have  been  occasioned  by  the  fact  that  during  the  period  subse- 
quent to  that  survey  the  land  along  the  shore  to  considerable  ex- 
tent, as  well  as  timber,  had  been  taken  away  by  the  action  of  water. 
And  some  uncertainty  at  this  late  day  very  likely  exists  as  to  the 
precise  locality  of  some  of  the  lines  of  the  survey  then  made  by 
Shepard  in  dividing  that  large  tract  of  land  into  lots.  It  is  a  mat- 
ter of  common  observation  and  experience  that  the  courses  and- 
distances  as  represented  by  the  early  surveys  in  forests  are  not 
entirely  correct,  and  that  monuments  of  such  surveys,  when  found 
and  well  identified,  are  much  more  reliable  and  satisfactory.  The 
present  case  is  an  illustration  of  the  opportunities  which  those 
surveys  furnish  for  controversy  about  lines,  and  the  doubt  and 
difficulty  which  in  such  cases  may  attend  judicial  determination. 

The  defendant  obtained,  in  1890,  the  deed  under  which  he  claims. 
Whether  or  not  his  grantors  had  or  he  took  by  their  deed  title 
to  any  land  in  lot  62  is  not  the  subject  of  inquiry  on  this  review, 
only  as  it  incidentally  arises  in  considering  the  question  of  the  lo- 
cation of  the  line  between  that  lot  and  lot  54.  Treating  the  land 
in  question  as  in  the  latter  lot,  it  is  difficult  to  see  that  the  gran- 
tors of  Frisbee,  who  made  the  deed  to  the  defendant's  grantors, 
had  title  to  any  land  in  lot  62.  The  learned  referee  gave  at  some 
length  his  reasons  for  the  conclusion  that  it  was  in  lot  54.  The 
question  was  one  of  fact  And  the  view  here  taken  is  that  the 
finding  of  the  referee  that*  the  land  in  controversy  was  in  lot  54  is 
fairly  supported  by  the  evidence.  The  declarations  of  the  occu- 
pants, made  upon  the  land,  in  pointing  out  the  line,  were  in  prac- 
tical effect  evidence  only  of  the  extent  of  their  possession,  and  not 
of  title,  other  than  such  as  might  be  inferred  from  the  occupancy. 
This  was  not  error.  Jackson  v.  McCall,  10  Johns.  377;  3  Washb. 
Real  Prop.  (4th  Ed.)  427.  There  was  no  error  on  the  trial  to  th*> 
prejudice  of  the  defendant  The  judgment  should  be  affirmed.  All 
concur. 
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BUFFALO  PRESS  CLUB  T.  GREEN. 


(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1886.) 

Contracts— Consideration— Compounding  Felony. 

One  L.,  being  in  custody  on  a  charge  of  larceny  from  plaintiff,  offered  to 
make  restitution  If  he  was  "given  a  chance."  Plaintiff's  president,  in 
stating  the  proposition,  which  was  that  L.  would  pay  a  certain  sum  in 
casM,  and  give  security  for  the  balance,  said  that  plaintiff  would  be  ex- 
pected to  withdraw  the  criminal  proceeding.  Afterwards  an  interview 
was  had  with  the  district  attorney,  and,  at  the  request  of  plaintiff's  of- 
ficers, L.  was  released  on  his  own  recognizance.  Hdd,  that  the  considera- 
tion of  a  bond  given  by  L.  pursuant  to  such  arrangement  with  defendant 
as  surety  was  an  agreement  to  compound  a  felony.  20  N.  Y.  Supp.  525, 
affirmed. 

Appeal  from  superior  court  of  Buffalo. 

Action  by  Buffalo  Press  Club  against  James  W.  Green  on  a  bond. 
There  was  a  judgment  in  favor  of  defendant  (26  N.  Y.  Supp.  525), 
and  plaintiff  appeals.  The  action  was  brought  and  tried  in  the  su- 
perior court  of  Buffalo,  but  on  appeal  was  certified  and  remoTed 
into  the  supreme  court,  under  Code  Civ.  Proc.  §  273.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BBADLEY,  JJ. 

Simon  Fleischmann,  for  appellant 
Frank  C.  Laughlin,  for  respondent 

BRADLEY,  J.  The  action  is  upon  an  instrument  under  seal, 
executed  by  the  defendant  and  others,  by  which  they  guarantied 
and  became  sureties  severally,  in  limited  amounts,  for  the  payment 
of  an  indebtedness  to  the  amount  of  $900  of  Charles  L.  Lancaster 
to  the  plaintiff.  The  consideration  expressed  in  the  agreement 
was  one  dollar,  and  the  forbearance  of  proceeding  by  civil  action 
to  collect  from  Lancaster  for  two  years.  The  defendant  alleges 
that  the  consideration  was  the  promise  of  the  plaintiff  to  delay 
and  stifle  the  criminal  prosecution  before  then  instituted  against 
Lancaster  by  indictment  for  grand  larceny,  founded  upon  the 
charge  of  appropriating  to  his  own  use  the  money  of  the  plaintiff, 
of  which  he  was  treasurer;  and  the  trial  court  found  that  such  was 
the  consideration.  This  finding  was  supported  by  the  evidence  in 
so  far  that  Lancaster's  proposition  to  pay  a  specified  sum  of  such 
indebtedness,  and  procure  such  undertaking  of  guaranty,  was  ac- 
cepted by  the  plaintiff  with  the  understanding  that  he  should  be 
released  from  the  custody  in  which  he  then  was,  and  the  prosecution 
upon  the  indictment  suspended.  The  preliminary  payment  was 
made,  and  the  agreement  of  the  defendant  and  others  executed  and 
delivered.  Lancaster  was  thereupon  released  from  custody  upon 
his  own  recognizance.  This  was  done  at  the  instance  of  the  plain- 
tiff, through  some  of  its  members  representing  it  in  that  behalf,  to 
enable  Lancaster  to  seek  service,  and  obtain  the  means  of  making 
payment  to  the  plaintiff  as  contemplated.  The  plaintiff  was  at  lib- 
erty to  accept  the  obligation  of  sureties  for  the  payment  of  the 
amount  of  the  liability  of  Lancaster  for  the  deficit,  notwithstand- 
ing the  pendency  of  the  criminal  prosecution,  and  it  would  be 
effectual  unless  rendered  invalid  by  an  agreement  on  the  part  of 
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the  plaintiff  to  seek  to  delay  or  stifle  the  prosecution.  City  of 
Cohoes  v.  Oropsey,  55  N.  Y.  685;  Barrett  v.  Weber,  125  N.  Y.  18, 
26  N.  E.  108. 

It  is  a  rule  of  the  common  law  that  an  agreement  to  compound, 
stifle,  or  suppress  a  criminal  prosecution  for  a  felony  cannot  con- 
stitute a  valid  consideration,  and  that  a  contract  based  upon  such 
a  consideration  is  void.  It  is  deemed  a  matter  of  public  policy, 
involving  the  welfare  of  society,  that  persons  should  not,  by  motives 
of  pecuniary  interest,  be  permitted  to  interfere  with,  impede,  or 
prevent  prosecutions  for  felony  and  other  offenses  of  a  public  na- 
ture. Bank  v.  Mathewson,  5  Hill,  249.  Conderman  v.  Trenchard, 
58  Barb.  165;  Conderman  v.  Hicks,  3  Lans.  108.  It  is  urged  that 
this  doctrine  is  not  applicable  to  the  contract  made  by  the  defend- 
ant and  others,  because  it  does  not  appear  that  there  was  any  con-, 
sideration  for  their  undertaking  other  than  that  expressed  in  it, 
which  was  a  valid  one.  It  is  true  that  it  does  not  appear  that 
any  agreement  on  the  part  of  the  plaintiff,  or  any  one  in  its  behalf, 
to  use  any  means  or  effort  to  relieve  Lancaster  from  criminal  prose- 
cution, or  to  delay  or  suspend  it,  was  communicated  to  the  defend- 
ant or  to  those  who  with  him  executed  the  agreement;  but  that 
agreement  was  obtained  by  Lancaster  to  carry  out  his  proposition, 
and  was  accepted  by  the  plaintiff;  and  the  consideration  upon 
which  it  was  procured  by  him,  and  delivered  to  the  plaintiff,  was 
that  before  mentioned,  as  found  by  the  trial  court  The  contract 
was  infected  with  the  taint  of  the  consideration  upon  which,  as 
between  the  plaintiff  and  Lancaster,  it  was  obtained  by  him  or  in 
his  behalf,  and  delivered  to  and  accepted  by  the  plaintiff;  and 
therefore  the  defendant's  undertaking  was  not  disconnected  with 
the  illegal  purpose,  nor  was  it  founded  upon  a  new  or  independent 
consideration.  In  the  opinion  of  the  trial  court,  delivered  by 
Judge  Titus  (26  N.  Y.  Supp.  525),  the  reasons  for  the  conclusion 
there  reached  are  so  well  and  fully  stated  as  to  render  any  addition 
to  them  quite  unnecessary  on  this  review. 

The  judgment  should  be  affirmed.    All  concur. 

(86  Hun,  42.) 

HOLLY  MANUF'O  CO.  v.  VENNER  et  al. 
(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

1.  Discovert— Failure  to  Produce  Books— Excuse. 

One  who  Is  ordered  to  produce  the  books  of  a  late  firm,  of  which  he  was 
a  member,  does  not  excuse  his  failure  to  do  so  by  stating  that  the  books, 
neveral  months  before,  had  been  removed  from  his  office  in  New  York  to 
a  vanlt  in  Boston;  that  he  had  been  to  Boston,  and  though  the  books  had 
arrived,  and  had  been  placed  in  the  vault,  he  could  not  find  them. 
8.  Sake— When  Sufficient. 

One  who  is  ordered  to  produce  the  books  of  a  late  firm,  of  which  he  was 
a  member,  sufficiently  excuses  his  failure  to  do  so  where  he  shows  that 
the  books  were  in  the  custody  of  his  late  partner;  that  he  seldom  visited 
the  office,  and  had  no  knowledge  whatever  of  the  whereabouts  of  the 
books;  that  none  of  them  had  been  under  his  control  since  the  firm  dis- 
solved; that  he  had  no  recollection  of  seeing  them  since  that  time,  and 
that  he  is  unable  to  produce  them. 
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Appeal  from  special  term,  Niagara  county. 

Action  by  the  Holly  Manufacturing  Company  against  Clarence  H. 
Venner  and  others.  From  an  order  directing  defendants  Clarence 
H.  Venner  and  George  P.  Toby  to  make  discovery  and  allow  inspec- 
tion of  certain  books  of  the  firm  of  C.  H.  Venner  &  Co.,  and  directing 
defendant  Venner  to  make  discovery  and  allow  inspection  of  certain 
of  his  individual  books  of  account,  said  defendants  Venner  and  Toby 
appeal.  Reversed  as  to  defendant  Toby.  Affirmed  as  to  defendant 
Venner. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

E.  C.  Sprague,  for  appellants. 
T.  E.  Ellsworth,  for  respondent 

BRADLEY,  J.  The  action  is  in  the  nature  of  a  creditors'  bill, 
founded  upon  judgments  recovered  by  the  plaintiff  against  the 
American  Waterworks  Company,  an  Illinois  corporation,  in  June 
and  July,  1892,  upon  an  indebtedness  existing  prior  to  July  25,  1891. 
The  plaintiff  alleges  that  on  that  day  a  transfer  was  made  by  that 
company  of  all  its  property  to  another  company,  having  the  same 
name,  incorporated  in  New  Jersey;  that  thereupon  the  New  Jersey 
company  issued  to  the  Illinois  company  its  preferred  and  common 
stock,  which  was  by  the  latter  company  distributed  among  its  stock- 
holders; that  there  was  no  other  consideration  for  the  transfer; 
that  the  firm  of  C.  H.  Venner  &  Co.,  composed  of  the  defendant  Clar- 
ence H.  Venner  and  William  A.  Underwood,  was  one  of  such  stock- 
holders, and  that  each  of  those  copartners  received  a  certain  num- 
ber of  shares  of  the  stock  of  the  New  Jersey  company,  without  con- 
sideration; that,  shortly  thereafter,  the  firm  of  C.  H.  Venner  &  Co. 
was  dissolved,  and  another  firm  of  the  same  name,  composed  of 
Clarence  H.  Venner,  George  P.  Toby,  and  Frederick  H.  Mills,  was 
organized;  that  this  firm  assumed  all  of  the  debts  and  liabilities  of 
the  other,  and,  as  the  consequence,  owed  the  Illinois  company  f  40,- 
000.  These  transactions  are  alleged  to  have  been  a  scheme  in- 
tended to  defraud  the  creditors  of  the  Dlinois  company.  The  pur- 
pose of  the  discovery  sought  is  to  furnish  evidence  in  support  of  the 
matters  alleged ;  and  it  is  represented  by  the  petition  that  the  plain- 
tiff has  no  other  means  of  obtaining  the  evidence  to  prove  the  facts 
essential  to  the  substantial  relief  for  which  the  action  is  brought 

The  provisions  of  the  statute  on  the  subject  are  substantially  the 
same  as  were  those  of  the  Revised  Statutes.  It  is  provided  that  an 
order  for  discovery  and  in  default  to  show  cause  may  be  vacated 
"upon  satisfactory  proof  by  affidavit  (1)  that  it  ought  not  to  have 
been  granted;  or  (2)  that  the  party  required  to  make  the  discovery, 
or  permit  the  inspection,  has  not  the  possession  or  control  of  the 
book,  document  or  other  paper  directed  to  be  produced  or  inspected." 
Code  Civ.  Proc.  §  806. 

The  defendant  Venner,  in  his  affidavit,  in  answer  to  the  matters 
alleged  in  the  petition,  states  that  the  books  mentioned  in  the  peti- 
tion were  not,  nor  were  any  of  them,  in  his  possession  or  under  his 
control.    Under  some  circumstances,  the  proof  by  affidavit  of  such 
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facts  would  be  deemed  sufficient  to  fairly  require  the  vacating  of 
an  order  for  discovery  or  for  denial  of  the  prayer  of  the  petition  on 
which  it  is  obtained,  because  the  question  of  possession  or  control 
or  power  to  produce  is  a  matter  resting  in  the  personal  knowledge 
of  the  party  against  whom  the  proceeding  is  directed.  Hoyt  v. 
Bank,  1  Duer,  652;  Woods  v.  De  Figaniere,  25  How.  Pr.  523;  Ahoyke 
v.  Wolcott,  4  Abb.  Pr.  41;  Bradstreet  v.  Bailey,  Id.  233;  Mcllhanney 
v.  Magie,  13  Civ.  Proc.  R.  16. 

In  the  present  case  the  books  in  question,  of  the  firm  of  O.  H. 
Venner  &  Co.,  were  until  some  time  in  1893  in  the  office  where  the 
business  of  the  firm  had  been  transacted  in  the  city  of  New  York, 
and  of  which  Venner  was  an  occupant.  In  the  summer  of  that  year 
the  defendant  Venner  was  examined  in  proceedings  supplementary 
to  execution  instituted  by  the  plaintiff,  and  by  subpoena  duces 
tecum  he  was  required  to  produce  those  books  on  his  examination. 
He  there  stated  that  from  three  to  five  months  before  then  the 
books  were  removed  to  the  vault  of  the  office  in  the  city  of  Boston, 
in  charge  of  his  brother  George,  for  want  of  room  in  the  New  York 
office,  and  because  they  were  not  in  active  use.  At  a  later  day  to 
which  his  further  examination  was  adjourned,  he  stated,  in  sub- 
stance, that  he  had  been  to  Boston,  and  that,  although  the  books 
had  reached  there  and  been  placed  in  the  vault,  they  could  not  be 
found;  that  he  had  made  search  and  inquiry  for  them  in  vain.  He 
said  that  the  books  were  sent  to  the  Boston  office  upon  his  sugges- 
tion. In  a  proceeding  to  punish  him  for  contempt  for  not  produ- 
cing the  books  pursuant  to  that  subpoena,  the  reasons  given  by  him 
for  his  default  were  not  deemed  satisfactory  to  the  court,  and  the 
determination  that  he  was  in  contempt  was  sustained  on  review. 
Manufacturing  Co.  v.  Venner,  74  Hun,  458,  26  N.  Y.  Supp.  581.  His 
statement  on  the  subject  in  his  affidavit  in  this  proceeding  adds  sub- 
stantially nothing  to  that  in  the  other  proceeding  on  the  subject 
He  states  that  he  has  done  everything  in  his  power  to  discover  the 
whereabouts  of  the  books,  has  searched  the  vault  in  Boston,  and 
made  diligent  inquiry  of  all  persons  who  would  be  likely  to  know 
about  them.  What  he  says  about  his  inability  to  produce  the  firm 
books  is  applicable  alike  to  his  individual  account  books,  of  which 
discovery  and  inspection  are  sought,  v  He  says  that  he  has  no  recol- 
lection of  seeing  them  since  October,  1892,  at  which  time  his  office 
was  moved  from  one  set  of  rooms  to  another,  in  No.  33  Wall  street, 
New  York.  There  is  certainly  some  mystery  about  the  disappear- 
ance of  all  those  books  which  the  plaintiff  desires  to  inspect.  There 
is  no  apparent  reason,  and  none  given,  why  any  person  hostile  to 
the  defendant  Venner  would  care  to  take  away  the  books,  or  con- 
ceal them  from  him,  to  his  prejudice.  The  circumstances  are  such 
as  to  justify  the  inference  that  the  disposition  made  of  the  books, 
whatever  it  may  be,  was  not  in  hostility  to  him,  nor  intended  to 
thwart  any  purposes  desirable  on  his  part  It  is  not  seen  that  the 
discretion  of  the  court  was  improperly  exercised  by  the  conclusion 
that  the  defendant  has  not  satisfactorily  accounted  for  his  nonpro- 
dnction  of  the  books,  that  his  failure  to  do  so  was  evasion. 
v.S3N.Y.s.no.3— 19 
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Hicks  v.  Charlick,  10  Abb.  Pr.  129;  Fenlon  v.  Dempsey,  21  Abb.  N. 
C.  291;  Id.  (Sop.)  2  N.  Y.  Supp.  763;  Perrow  v.  Lindsay,  52  Hun, 
115,  4  N.  Y.  Supp.  795.  X 

The  relation  of  the  defendant  Toby  to  the  books  of  the  firm  of 
C.  H.  Venner  &  Co.,  of  which  he  was  a  member,  is  somewhat  differ- 
ent. His  affidavit  is  to  the  effect  that  the  firm  was  dissolved  July 
31,  1892,  and  since  that  time,  and  after  August  1st  of  that  year,  he 
had  been  only  an  occasional  visitor  to  the  offices  occupied  by  Ven- 
ner; that  he  has  no  knowledge  whatever  of  the  whereabouts  of  the 
books  of  the  firm  or  of  the  individual  books  of  Venner;  that  none 
of  them  have  been  in  his  possession  or  under  his  control  since  the 
1st  day  of  August,  1892;  that  he  has  no  recollection  of  seeing  them 
since  that  time;  and  that  he  is  unable  to  produce  them.  There  are 
no  facts  or  circumstances  appealing  to  countervail  the  apparent 
effect  of  the  affidavit  of  the  defendant  Toby  in  answer  to  the  peti- 
tion;' and  it  is  difficult  to  see  how  he  can  properly  be  charged  per- 
sonally with  the  failure  to  produce  the  firm  books  for  inspection. 
It  is  urged  that  Toby's  answer  would  serve  the  purpose  of  Venner 
if  the  answer  of  the  latter  were  stricken  out  That  can  be  so  only 
to  a  very  limited  extent,  and  that  is  in  the  denial  that  the  defend- 
ants Venner,  Toby,  and  Mills,  as  copartners,  under  the  firm  name  of 
C.  H.  Venner  &  Co.,  are  indebted  to  the  Illinois  company  in  the  sum 
of  |40,000  or  any  sum.  This  is  the  only  matter  within  the  allega- 
tions of  Toby's  answer  which  appears  to  be  the  subject  of  joint  lia- 
bility of  those  parties  arising  out  of  their  alleged  joint  contract. 
There  is  no  denial  of  the  charge  that  the  second  firm  of  that  name 
assumed  the  debts  and  liabilities  of  the  former  one.  The  complaint 
alleges  substantially  that  the  Illinois  company  transferred  all  its 
property  to  the  New  Jersey  company,  and  that  the  certificates  of 
stock  of  the  latter  company  were  delivered  to  the  Illinois  company, 
and  were  distributed  by  it  before  the  first  firm  of  C.  H.  Venner  & 
Co.  was  dissolved,  and  that  thereafter  that  corporation  practically 
did  no  business.  It  would  therefore  seem  from  the  allegations  of 
the  complaint  that  the  joint  liability  of  the  members  who  consti- 
tuted the  later  firm  is  dependent  upon  indebtedness  of  the  former 
firm  to  the  Illinois  company.  The  mere  fact  that  Toby  answered  the 
complaint  cannot  be  given  an  effect  prejudicial  to  him  in  the  pro- 
ceeding to  obtain  inspection  of  the  books,  and  to  punish  for  con- 
tempt on  his  failure  to  produce  them.  As  the  firm  was  dissolved  in 
July,  1892,  and  the  occupation  of  the  office  by  Toby  was  then  dis- 
continued, and  thereafter  continued  by  Venner,  nothing  appears 
from  which  complicity  of  Toby  with  Venner  in  respect  to  the  books 
can  be  inferred,  nor  does  there  seem  to  be  any  relation  between 
them  from  which  it  may  be  assumed. 

The  order  as  to  the  defendant  Toby  should  be  reversed,  and  as 
against  the  defendant  Clarence  H.  Venner  affirmed.    All  concur. 
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ROBINSON  T.  GRANNIS  et  al. 


(Supreme  Court,  Special  Term,  Oswego  County.  March  30,  1805.) 

Contracts — Construction. 

Plaintiff  offered  to  furnish  defendant  with  building  stone  at  $G  per  cord. 
Defendant  replied  that  "he  would  do  better  than  that,"  and  pay  $0.50 
per  cord,  measured  in  the  wall.  Plaintiff  and  defendant  were  both  ex- 
perienced In  the  business,  and  knew  that  a  cord  of  rough  stone  (128  cubic 
feet)  makes  only  99  cubic  feet  of  masonry.  Held,  that  It  was  the  inten- 
tion of  the  parties  that  the  stone  should  be  measured  in  the  wall  at  the 
rate  of  99  cubic  feet  per  cord. 

Action  by  Charles  H.  Robinson  against  Frank  Grannis  and  others 
to  recover  the  purchase  price  of  a  quantity  of  stone.  Judgment 
for  plaintiff. 

D.  P.  Morehouse,  for  plaintiff. 

0.  N.  Bulger  and  C.  F.  Whitney,  for  defendant  Grannis. 

WRIGHT,  J.  The  bargain  provided  that  the  stone  should  be 
paid  for  at  $6.50  per  cord,  "measured  in  the  wall."  The  plaintiff 
claims  that  since  128  cubic  feet  of  stone  make  only  99  cubic  feet 
when  laid  into  a  wall  of  masonry,  the  wall  should  be  measured  at 
the  rate  of  99  cubic  feet  per  cord.  The  defendant  claims  that  the 
standard  measurement  of  128  cubic  feet  per  cord  should  be  applied 
to  the  wall.  A  local  custom  of  Oswego  City,  where  the  contract 
was  made,  regulates  the  measurement  according  to  the  plaintiff's 
contention;  but  since  the  defendant,  a  stranger,  had  no  knowledge 
of  it,  that  custom  cannot  be  considered.  Corn  Exch.  Bank  v. 
Nassau  Bank,  91  N.  Y.  74.  All  the  circumstances  of  the  bargain, 
however,  are  to  be  considered  in  determining  in  what  sense  the 
term  "cord"  was  used  and  understood  in  the  contract  Kennedy 
v.  Railroad  Co.,  67  Barb.  109.  "It  is  a  rule  of  law,  as  well  as  of 
ethics,  that  where  the  language  of  a  promisor  may  be  understood 
in  more  senses  than  one,  it  is  to  be  interpreted  in  the  sense  in 
which  he  had  reason  to  suppose  it  was  understood  by  the  promisee." 
Hoffman  v.  Insurance  Co.,  32  N.  Y.  405.  Also,  in  construing  the 
words  of  a  covenant,  "if  the  intention  of  the  parties  be  doubtful, 
that  construction  is  to  be  adopted  which  is  most  beneficial  to  the 
covenantee."  Marvin  v.  Stone,  2  Cow.  806.  At  the  bargain,  the 
plaintiff  offered  the  stone  at  |6  per  cord.  Grannis  said  he  would 
do  better  than  that,  and  pay  what  he  was  paying  others,  f 6.50  per 
rord,  measured  in  the  wall.  The  plaintiff  and  Grannis  were  ex- 
perienced dealers  in  stone  and  practical  masonry,  and  knew  that 
128  cubic  feet  of  rough  stone  make  only  99  cubic  feet  of  masonry. 
It  is  clear  that  the  offer  of  the  plaintiff  to  take  $6  per  cord  was  under- 
stood by  both  parties  as  relating  to  rough  stone,  for  Grannis  testi- 
fies that  he  told  the  plaintiff  that  he  had  agreed  with  Proud,  who 
was  then  a  partner  of  the  plaintiff,  at  "$6  per  cord  of  128  cubic 
feet  piled  upon  the  outside";  and  he  further  testifies  that  he  ad- 
vised the  plaintiff  that  he  "better  not  pile  them  upon  the  outside, 
but  haul  them  inside,  and  we  will  measure  the  stone  in  the  wall." 
Grannis'  increase  in  price  was  exceedingly  disproportionate  to  the 
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additional  amount  of  stone  that  he  would  obtain  at  the  measure- 
ment he  now  contends  for.  Why,  then,  did  he  assert  that  his  offer 
of  |6.50  per  cord  measured  in  the  wall  was  better  than  the  plain- 
tiff's asking  price  of  f  6  per  cord  of  rough  stone,  if  he  contemplated 
a  measurement  of  128  cubic  feet  instead  of  99  cubic  feet  for  a  cord? 
It  is  evident,  therefore,  that  the  plaintiff  understood  the  measure- 
ment should  be  made  at  the  standard  for  which  he  now  contends, 
and  it  is  also  evident  that  Grannis  believed  that  the  plaintiff  so 
understood  it.  The  plaintiff,  therefore,  under  the  foregoing  au- 
thorities, is  entitled  to  recover.  Again,  in  the  bargain,  it  was 
agreed  that  the  plaintiff's  stone  should  be  laid  in  the  wall  separately 
from  those  obtained  from  other  persons;  but  Grannis  mixed  them, 
thus  rendering  it  impossible  to  measure  the  plaintiff's  stone  in  the 
wall.  This  act,  giving  it  an  honest  interpretation,  cannot  be  recon- 
ciled with  the  idea  that  Grannis  then  contemplated  that  it  would 
make  any  material  difference  to  his  interest  whether  the  stone 
were  measured  in  the  rough  or  after  laid  into  masonry,  for  he 
knew  his  act  of  mixing  the  stone  would  throw  the  plaintiff  back  to 
proof  of  the  amount  of  stone  he  delivered  as  measured  in  the  rough, 
as  one  method  of  showing  the  amount  of  his  claim.  From  this,  and 
all  the  circumstances,  it  is  evident  that  Grannis  understood  that 
the  bargain  provided  for  a  standard  of  measurement  precisely  as 
the  plaintiff  understood  it.  Judgment  is  ordered  for  the  plaintiff 
for  1640.89,  with  interest  from  October  1,  1892. 

(12  Misc.  Rep.  259.) 

SUAREZ  v.  DE  MONTI GNY  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.  April,  1895.) 

1.  Trusts— Transfer  op  Trust  Propkkty— Notice  of  Limitation. 

Where  an  assignment  of  a  mortgage  describes  the  assignor  as  trustee, 
the  assignee  is  thereby  put  on  inquiry  to  ascertain  whether  or  not  the 
Instrument  creating  the  trust  conferred  on  the  trustee  the  power  to  sell 
and  transfer  the  mortgage. 

2.  Same — Validity  of  Limitation. 

An  Instrument  creating  a  trust  in  personal  property  which  imposes, 
as  a  condition  to  the  sale  and  transfer  of  the  trust  property,  the  obtain- 
ing of  the  consent  In  writing  of  the  cestui  que  trust,  Is  valid. 

8.  Same— Waiver  of  Limitation. 

A  provision  in  an  instrument  creating  a  trust,  that  the  trust  property 
may  be  transferred  by  the  trustee  only  after  obtaining  the  written  con- 
sent of  the  cestui  que  trust,  cannot  be  waived  by  the  cestui  que  trust, 
nor  can  a  transfer  by  the  trustee  without  obtaining  such  consent  be 
afterwards  ratified. 

Action  by  Benigno  S.  Suarez,  as  executor,  against  Isabel  De 
Montigny,  formerly  Isabel  Andrews,  and  others  to  foreclose  a 
mortgage.    Judgment  for  defendants. 

John  E.  Parsons  and  Chase  Nellen,  for  plaintiff. 
Alfred  J.  Taylor,  for  defendant  Central  Trust  Co. 
Robert  Kelly  Prentice,  for  defendant  Isabel  De  Montigny. 

INGRAHAM,  J.  This  action  is  brought  to  foreclose  a  mortgage 
made  by  the  defendant  Isabel  De  Montigny  to  Daniel  Morison, 
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trustee  of  the  separate  estate  of  Isabel  Von  Linden.  The  question 
presented  is  whether  or  not  the  plaintiff  ever  became  the  owner  of 
the  mortgage.  At  the  time  of  the  execution  of  the  mortgage, 
Morison  was  trustee,  under  a  marriage  settlement  of  Isabel  Von 
Linden,  made  in  contemplation  of  her  marriage  with  Count  Von 
linden  of  Germany.  The  marriage  settlement  was  dated  Novem- 
ber 9,  1870,  by  which  all  of  the  property  of  the  said  Isabel  Von 
Linden  (then  Isabel  Andrews)  which  she  might  have,  or  in  any 
•way  become  entitled  to,  or  in  possession  of,  under  the  provi- 
sions of  the  will  of  the  late  Loring  Andrews,  her  father,  was  trans- 
ferred to  Blandina  B.  Andrews,  as  trustee,  to  be  held  under  a  cer- 
taio  trust  specified  in  the  said  marriage  settlement.  Mrs.  An- 
drews, the  trustee,  died,  and  Morison  was  substituted  as  trus- 
tee under  the  marriage  settlement  in  her  place  and  stead.  The 
real  property  of  the  said  Loring  Andrews  was  sold  under  a  judg- 
ment of  the  court  in  partition,  and  the  defendant  Montigny  (then 
Isabel  Andrews)  purchased  the  premises  described  in  the  complaint, 
aod  received  a  conveyance  thereof  from  the  referee;  and,  as  part 
of  the  consideration  or  purchase  money  of  said  premises,  the  de- 
fendant Montigny  executed  and  delivered  to  Morison,  as  trustee, 
the  mortgage  in  question.  The  mortgagee  is  therein  described  as 
"Daniel  Morison,  trustee  of  the  separate  estate  of  Isabel  Von  Lin- 
den, party  of  the  second  part";  and  it  recites  the  sale  and  convey- 
ance of  the  premises  by  Anderson,  referee,  to  the  mortgagor,  and  de- 
clares that  "this  mortgage  is  given  to  secure  part  of  the  considera- 
tion or  purchase  money  expressed  in  said  deed  advanced  by  said 
party  of  the  second  part  thereto,  to  enable  said  party  of  the  first 
part  to  complete  said  purchase."  Morison  having  resigned  as  trus- 
tee under  the  marriage  settlement,  Francis  H.  Weeks  was  duly 
substituted  as  trustee  in  his  place;  and  said  Morison  duly  executed 
an  assignment  of  the  mortgage  in  question,  dated  18th  of  November, 
1889,  whereby  he  (Daniel  Morison),  trustee  of  the  separate  estate 
of  Isabel  Von  Linden,  party  of  the  first  part,  in  consideration  of  the 
sum  of  one  dollar,  lawful  money  of  the  United  States,  to  him  in  hand 
paid  by  Francis  H.  Weeks,  substituted  trustee  of  the  separate  es- 
tate of  Isabel  Von  Lindep,  party  of  the  second  part,  duly  assigned, 
transferred,  and  set  over  the  said  indenture  or  mortgage  to  the 
said  Weeks;  and  this  assignment  was  duly  recorded  on  the  22d 
day  of  December,  1890.  Subsequently,  on  the  22d  day  of  Decem- 
ber, 1890,  Weeks,  by  an  instrument  whereby  he  described  himself 
as  "I,  Francis  H.  Weeks,  substituted  trustee  of  the  separate  estate 
of  Isabel  Von  Linden,"  transferred  the  said  mortgage  to  the  plain- 
tiff as  executor  of  the  last  will  and  testament  of  Hyacinth  S.  Suarez, 
deceased;  and  the  said  Saurez,  at  that  time,  and  as  consideration 
of  such  transfer,  paid  to  said  Weeks  the  sum  of  $25,000,  the  amount 
then  due  upon  the  said  mortgage. 

By  the  terms  of  the  marriage  settlement,  the  property  of  Isabel 
Von  Linden  (then  Isabel  Andrews)  was  conveyed  to  the  trustee  to 
be  invested  by  him,  and  the  income  thereof  paid  to  the  said  Isabel 
Von  Linden  during  her  life,  with  the  provision  that  upon  her  death 
the  trustee  or  her  successors  shall  well  and  truly  transfer,  con- 
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vey,  and  make  over  all  property  covered  by  the  provisions  of  the 
said  marriage  settlement  to  such  person  or  persons  as  she,  the  said 
Isabel  Von  Linden,  may  lawfully  designate  and  appoint  by  her  will 
or  other  instrument  subscribed  by  her  in  the  presence  of  two  or 
more  competent  witnesses;  and  the  said  marriage  settlement  fur- 
ther provided  that  in  case  of  the  death  of  the  said  Isabel  Von 
Linden,  leaving  no  such  will  or  written  testamentary  disposal  of 
her  said  estate,  then  the  same  should  go  to  such  person  or  persons 
as  should  be  entitled  thereto  under  the  laws  governing  the  descent 
and  distribution  of  the  property  of  intestates  for  the  kingdom  of 
Wurttemberg.    And  it  was  further  provided : 

"That  the  said  trustee  and  her  successors  shall  have  full  power,  for  the 
purposes  of  this  trust,  to  sell,  grant,  lease,  convey,  transfer,  Invest,  and 
reinvest  all  and  singular  such  estates,  properties,  and  effects  so  held  in 
trust,  but  not  without  the  consent  of  said  party  of  the  second  part  [Isabel 
Von  Linden]  expressed  in  writing  under  her  proper  hand,  and  to  hold  all 
such  substituted  estates,  property,  and  effects  in  trust  for  the  purposes 
herein  declared." 

Said  marriage  settlement  further  provided: 

"And  the  said  party  of  the  third  part  [the  trustee],  in  consideration  of  the 
premises  and  of  one  mark,  *  *  •  doth  hereby  for  herself,  her  executors, 
administrators,  successors,  heirs,  and  assigns,  covenant  and  agree  with  said 
parties  of  the  first  and  second  parts,  respectively,  their  heirs,  executors, 
administrators,  and  assigns,  that  she  will,  and  her  successors  shall,  well 
and  truly  hold  said  estate  herein  described  and  all  substituted  estates  in 
trust  as  herein  provided,  for  the  sole  use,  benefit,  and  behoof  of  the  said 
party  of  the  second  part;  that  she  and  they  will  either  keep  said  property 
as  at  present  invested  and  secured,  or  will,  with  the  written  consent  of  her. 
the  said  party  of  the  second  part,  and  not  otherwise,  change  the  investment 
of  the  same  from  time  to  time,  as  good  judgment  and  the  purposes  of  this 
indenture  may  require." 

The  said  marriage  settlement  further  provided: 

"And  on  the  decease  of  said  [Isabel  Von  Linden]  party  of  the  second  part 
[the  trustee]  shall  and  will  make  legal  and  sufficient  conveyances  of  said 
estates  and  property  to  the  person  or  persons,  if  any,  designated  by  said 
party  of  the  second  part  as  herein  provided.  And  it  is  further  covenanted 
and  agreed  that  neither  of  the  parties  hereunto  shall  have  any  right  or 
power  to  anticipate,  advance,  Incumber,  or  in  any  way  charge  the  said  in- 
come, rents,  profits,  and  dividends,  or  any  of  them,  before  the  same  shall 
legally  become  due  and  payable." 

It  is  not  disputed  but  that  this  instrument  created  a  valid  trust 
by  which  the  trustee  became  vested  with  a  title  to  the  property  in 
question,  in  trust  for  the  purposes  declared  in  said  marriage  settle- 
ment; that  he  became  bound  to  execute  the  said  trust  according 
to  its  terms;  and  that  his  power  to  deal  with  the  trust  estate  was 
controlled  by  the  limitations,  conditions,  and  provisions  of  the  said 
marriage  settlement.  Nor  do  I  think  it  could  be  disputed  but  that, 
as  between  the  trustee  and  his  cestui  que  trust,  no  conveyance  by 
him  of  the  trust  property,  without  the  consent  of  Madam  Von 
Linden,  expressed  in  writing  under  her  proper  hand,  would  be  valid, 
unless  some  act  of  hers  estopped  her  from  objecting  to  such  trans- 
fer. The  construction  of  this  marriage  settlement  is  not  at  all  in 
doubt.  It  was  executed  at  Stuttgart,  in  the  kingdom  of  Wurttem- 
berg, but  it  related  to  property  in  this  country,  both  real  and  per- 
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sonal.  The  trustee  was  a  resident  here,  and  it  must  be  construed 
according  to  our  law;  but,  at  any  rate,  there  is  no  evidence  that 
the  law  of  the  kingdom  of  Wurttemberg  is  different  from  the  law 
of  this  state. 

The  transfer  by  Weeks  to  the  plaintiff  was  made  without  the 
knowledge  or  consent  of  Madam  Von  Linden,  and  the  first  ques- 
tion that  is  presented  is  whether  or  not  that  assignment  by  Weeks 
to  the  plaintiff  was  sufficient  to  convey  the  title  of  the  mortgage 
to  the  plaintiff,  or  vest  in  him  any  title  thereto;  and  the  determina- 
tion of  this  question  must  depend  upon  whether  or  not  the  plaintiff, 
dealing  with  Weeks,  was  chargeable  with  notice  of  the  terms  of 
the  instrument  under  which  he  acted  as  trustee,  and  bound  by 
the  limitation  of  his  authority  contained  in  such  instrument.  The 
assignment  of  the  mortgage  to  Weeks  by  the  former  trustee  was 
expressly  stated  to  be  by  Morison,  the  "trustee  of  the  separate 
estate  of  Isabel  Von  Linden";  and  the  assignment  to  the  plaintiff 
was  by  Weeks,  "substituted  trustee  of  the  separate  estate  of  Isa- 
bel Von  Linden."  Both  assignments  were  executed  by  the  as- 
signors describing  themselves  trustees,  etc.;  and  the  acknowledg- 
ment in  each  case  was  that  the  assignor  had  executed  the  assign- 
ments "as  trustee  as  aforesaid."  Thus,  upon  the  very  face  of 
the  instrument  which  attempted  to  transfer  the  property  to  the 
plaintiff  was  recited  the  fact  that  Weeks,  in  making  the  transfer, 
was  acting  as  a  substituted  trustee  of  the  separate  estate  of  Isabel 
Von  Linden.  Notice  was  therefore  expressly  given  to  the  plaintiff 
that  in  making  this  transfer  Weeks  acted  as  a  trustee;  not  indi- 
vidually, not  as  the  absolute  owner  of  the  mortgage,  but  that  he  was 
selling  to  another  a  piece  of  property  that  he  held  as  a  trustee. 
Was  plaintiff  thus  put  upon  inquiry  to  ascertain  whether  or  not 
the  instrument  under  which  Weeks  assumed  to  act  conferred  upon 
him  power  to  sell  and  transfer  the  mortgage  that  he  held  as  a  trus- 
tee?   I  think  it  clear  that  he  was. 

Before  considering  the  authorities  which  seem  to  require  me  to 
come  to  this  conclusion,  we  must  bear  in  mind  the  fact  that  Weeks 
was  selling  this  mortgage,  and  the  plaintiff  was  buying  it  from  the 
trustee.  WThether  or  not  a  trustee  has  power  to  sell  and  dispose 
of  the  trust  property  must  depend  upon  the  instrument  creating 
the  trust,  and  under  which  he  is  acting.  It  cannot  be  said  that 
the  mere  transfer  of  a  piece  of  property,  be  it  real  or  personal,  to 
a  trustee,  confers  upon  him  the  right  to  sell  and  convey  the  property 
so  transferred.  As  to  real  property,  a  trustee  would  have  no  power 
to  sell  unless  such  power  was  expressly  given  by  a  provision  of 
the  instrument  creating  the  trust;  and  in  the  case  of  personal  prop- 
erty there  must  be  either  express  authority  to  sell,  or,  from  the 
nature  of  the  property  and  the  provisions  of  the  instrument,  it  must 
appear  that  there  was  no  limitation  upon  the  power  of  the  trustee 
to  sell.  But,  at  all  events,  a  provision  in  the  instrument  creating 
the  trust,  restricting  the  power  of  the  trustee  to  sell,  or  imposing 
a  condition  upon  him  in  the  exercise  of  that  power,  must  limit 
his  right  or  power  to  convey  a  title  to  a  purchaser.  An  entirely 
different  question  would  be  presented  upon  the  right  of  a  trustee 
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to  receive  from  the  mortgagor  a  payment  of  the  mortgage  held  in 
trust 

The  rule  is  stated  in  27  Am.  &  Eng.  Enc.  Law,  p.  264,  as  follows: 

"ThoBe  who  deal  with  a  trustee  upon  the  faith  of  the  trust  estate  which 
he  represents  are  bound  at  their  peril  to  know  the  extent  of  the  trustee's 
power.  It  is  only  when  they  have  had  no  notice  of  the  trust,  either  active 
or  constructive,  that  they  are  to  be  protected  In  the  possession  of  trust 
property,  or  in  the  enjoyment  of  rights  acquired  through  dealings  with  the 
trustee." 

And  the  rule  as  thus  stated  is  amply  sustained  by  the  authorities. 

The  case  of  Swan  v.  Bank,  24  Hun,  278,  is  exactly  in  point  There 
certain  bonds  were  deposited  by  a  trust  company  to  be  used  under 
an  agreement  in  adjusting  the  affairs  of  a  railroad  company.  The 
receipt  for  them  was  issued  to  David  E.  Swan,  as  trustee;  and  he 
acted  in  the  business  for  his  sister,  who  was  the  owner  of  the 
bonds.  The  owner  of  the  bonds  authorized  the  trustee  to  use  the 
receipt  to  borrow  for  his  own  benefit  from  the  defendant  the  sum 
of  |750.  He  transferred  the  receipt  to  the  defendant  as  security 
for  the  payment  of  f 1,650.    The  court  held  that: 

"The  fact  that  he  was  described  as  a  trustee  was  a  circumstance  from 
which  persons  disposed  to  deal  with  him  upon  the  basis  of  the  receipt 
should  have  inferred  that  his  right  to  dispose  of  it,  or  of  the  bonds  men- 
tioned In  it,  was  no  more  extended  than  that  of  the  terms  of  the  trust  which 
had  been  created.  The  description  of  a  person  as  trustee  In  an  Instrument 
of  this  nature  is  necessarily  notice  that  he  is  not  the  absolute  owner  of  the 
property  affected  by  the  terms  of  the  Instrument,  but  that  he  holds  it  for 
the  benefit  of  some  other  person.  Before  they  could  safely  deal  with  him  for 
the  disposition  of  either  the  receipt  or  the  bonds,  it  was  incumbent  upon 
them,  therefore,  that  they  should  ascertain  what  were  the  limits  of  his  au- 
thority over  the  subject-matter  of  the  trust,  and  to  restrict  their  trans- 
actions with  him  concerning  It  within  those  limits." 

See,  also,  Smith  v.  Burges,  133  Mass.  511. 

And  the  question  was  presented  to  the  court  of  appeals  in  the 
case  of  Kirsch  v.  Tozier,  143  N.  Y.  394,  38  N.  E.  375,  where  Andrews, 
C.  J.,  in  delivering  the  opinion  of  the  court,  says: 

"Persons  dealing  with  a  trustee  must  take  notice  of  the  scope  of  his 
authority.  An  act  within  his  authority  will  bind  the  trust  estate  or  the 
beneficiaries  as  to  third  persons  acting  in  good  faith  and  with  notice,  al- 
though the  trustee  Intended  to  defraud  the  estate,  and  actually  did  accom- 
plish his  purpose  by  means  of  the  act  in  question." 

See,  also,  Griswold  v.  Perry,  7  Lans.  98. 

It  seems  to  be  clear,  therefore,  that  plaintiff  was  chargeable  with 
notice  of  the  terms  of  the  instrument  creating  the  trust,  and  was 
bound  to  know  the  extent  of  the  trustee's  power.  There  can  be 
no  question  but  that  the  limitation  of  the  power  of  the  trustee  to 
convey,  as  contained  in  this  marriage  settlement,  was  valid  Such 
a  condition  was  expressly  held  to  be  valid  by  the  court  of  appeals 
in  the  case  of  Kissam  v.  Dierkes,  49  N.  Y.  602;  and  it  would  follow, 
therefore,  that  the  attempt  by  Weeks  of  the  transfer  of  this  mort- 
gage to  the  plaintiff  was,  at  the  time  that  it  was  made,  invalid, 
because  Weeks  had  no  power  to  transfer  any  of  the  securities  in 
which  the  trust  estate  was  vested,  except  with  the  written  consent 
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of  the  cestui  que  trust,  and  the  plaintiff  was  chargeable  with  notice 
of  this  limitation  upon  his  power. 

The  plaintiff,  however,  claims  that  the  subsequent  acts  of  Madam 
Von  Linden  ratified  this  transfer  by  Weeks  of  this  mortgage,  or 
that  she  is  now  estopped  as  against  this  plaintiff  from  questioning 
the  validity  of  the  transfer,  and  that  the  trustee  substituted  in 
place  of  Weeks  is  also  estopped.  The  effect  of  this  limitation 
upon  the  power  of  the  trustee  was  to  impose  a  condition  upon  his 
power  to  transfer  the  securities  in  which  the  trust  estate  was  in- 
vested; and  it  was  a  condition,  not  for  the  benefit  of  Madam  Von 
Linden  only,  and  was  not  one  that  could  be  waived  by  her.  The 
estate  and  all  those  interested  or  to  become  interested  in  it  were 
thereby  guarded  against  any  sale  of  the  securities  being  made  ex- 
cept with  the  assent  of  the  trustee,  and  also  the  assent  of  Madam 
Von  Linden.  It  was  to  protect  the  estate  against  an  unauthorized 
use  of  the  trust  property  by  the  trustee  without  the  assent  of  a  per- 
son interested  in  the  performance  of  the  trust;  and  the  object 
clearly  was  to  provide  an  additional  safeguard  against  an  improper 
disposition  of  the  trust  estate,  and  it  was  a  condition  precedent  to 
any  interference  with  the  trust  estate.  The  substituted  trustee 
could  not  be  bound  by  any  assent  that  Madam  Von  Linden  gave 
to  an  unauthorized  use  of  the  trust  property.  The  marriage  set- 
tlement expressly  provided  that  neither  of  the  parties  to  the  agree- 
ment should  have  any  right  or  power  to  anticipate,  advance,  in- 
cumber, or  in  any  way  charge  the  incomes,  rents,  profits,  and  divi- 
dends, or  any  of  them,  before  the  same  should  legally  become  due 
and  payable.  And,  taking  the  whole  instrument  together,  it  was 
clearly  the  intention  of  the  parties  to  protect  the  principal  of  the 
trust  estate,  and  prevent  its  being  misapplied  or  wasted.  The  only 
power  that  Madam  Von  Linden  had  in  relation  to  the  investments 
was  either  to  consent  or  refuse  to  consent  to  any  proposed  change 
of  investments.  She  had  no  knowledge  of  this  transfer  by  Weeks 
to  the  plaintiff  of  the  mortgage  in  question  until  long  after  it  was 
actually  transferred.  And,  to  make  this  assignment  valid,  it  seems 
to  me  clear  that  there  must  be  an  express  assent  in  writing  to  the 
particular  assignment  contemplated.  Madam  Von  Linden  could 
not  waive  the  necessity  of  her  judgment  being  exercised  upon  each 
proposed  assignment  or  transfer  of  property  in  which  the  trust 
estate  was  invested.  For  the  benefit  of  the  estate,  her  independent 
judgment  upon  each  proposed  transfer  was  required ;  and  a  general 
assent  to  change  of  securities,  or  a  general  waiver  on  her  part  of 
knowledge  of  the  action  of  the  trustee,  would  not  avoid  the  neces- 
sity of  an  independent  exercise  of  her  judgment  upon  each  proposed 
transfer.  That  judgment  was  never  exercised  by  her.  It  is  not 
claimed  that  she  ever  had  knowledge  of  this  particular  transaction 
until  after  Weeks'  frauds  were  discovered,  and  nothing  that  she 
said  or  did  can  take  the  place  of  what  the  marriage  settlement 
required;  that  is,  her  assent  in  writing  to  the  particular  transfer 
of  the  mortgage.  And  when  we  come  to  examine  the  particular 
transaction  that  is  relied  upon  by  the  plaintiff  as  a  waiver  of  this 
provision,  or  by  which  she  and  the  trustee  under  the  marriage  set- 
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tlement  were  estopped  from  insisting  upon  the  invalidity  of  the 
transfer,  it  is  apparent  that  that  transaction  was  not  such  a  consent 
as  was  contemplated  by  the  marriage  settlement,  but  was  an  at- 
tempt by  the  trustee  and  Madam  Von  Linden  to  appropriate  to  the 
use  of  Madam  Von  Linden  a  portion  of  the  trust  property  in  ex- 
press violation  of  the  terms  of  the  instrument  creating  the  trust. 
The  trustee  had  no  power,  with  or  without  the  consent  of  Madam 
Von  Linden,  to  take  any  portion  of  the  trust  fund,  and  remit  it  to 
the  German  bankers  for  any  purpose.  Such  an  act  was  an  express 
violation  of  the  trust,  and  was  expressly  prohibited  by  law;  and 
her  consent,  which  expressed  upon  its  face  a  consent  to  sell  any 
of  the  trust  estate  for  the  purpose  of  thus  violating  the  provisions  of 
the  trust  agreement,  would  be  void,  and  would  not  be  a  protection 
either  to  the  trustee  or  any  one  dealing  with  the  trustee  in  the  dis- 
position of  the  trust  estate. 

The  case,  however,  fails  to  show  that  the  proceeds  of  this  mort- 
gage were  directly  used  for  the  purpose  of  carrying  out  this  illegal 
understanding.  Assuming  that  there  is  evidence  to  show  that  the 
proceeds  of  the  transfer  of  the  mortgage  to  the  plaintiff  went  into 
the  bond  and  mortgage  known  as  the  "Weeks  Mortgage,"  that  mort- 
gage was  not  taken  in  the  name  of  Francis  H.  Weeks  as  trustee 
under  this  marriage  settlement,  but  was  taken  in  Weeks'  individ- 
ual name,  and  was  a  misapplication  of  the  trust  property.  It  may 
be  true  that  the  cestui  que  trust  would  have  been  entitled  to  fol- 
low the  trust  property  and  compel  a  transfer  of  this  Weeks  bond  and 
mortgage  to  the  estate;  but  they  were  not  bound  to  do  so.  It 
has  been  held  that  a  third  party  may  not,  for  his  own  protection, 
require  the  cestui  que  trust  to  pursue  the  proceeds  of  the  trust 
funds  into  other  investments.  See  Barr  v.  Cubbage,  52  Mo.  404. 
None  of  the  cases  cited  by  the  plaintiff  go  to  the  extent  of  holding 
that  a  person  charged  with  the  duty  of  approving  the  investment 
of  trust  funds  can  waive  the  approval  required  by  the  instrument 
creating  the  trust,  or  can  ratify  an  improper  or  illegal  disposition 
of  the  trust  property  by  any  subsequent  act;  nor  do  I  see  that  upon 
any  principle  the  trustee  of  this  estate  is  estopped  by  any  act  of 
Madam  Von  Linden  in  regard  to  this  property. 

The  case  of  Dillaye  v.  Bank,  51  N.  Y.  348,  as  qualified  by  the  case 
of  Trustees  v.  Wheeler,  61  N.  Y.  10G,  is  not  in  point  In  the  last- 
named  case,  Dwight,  C,  in  delivering  the  opinion  of  the  court, 
referring  to  Dillaye  v.  Bank,  says: 

"The  point  was  whether  one  who  held  a  mortgage  in  trust  with  an  appar- 
ently unrestricted  power  of  disposition  could  transfer  it  free  from  the 
claims  of  the  cestui  que  trust  to  a  purchaser  in  good  faith.  It  was  held 
that  he  could," 

And  the  distinction  between  that  case  and  this  is  that  in  this 
case  the  trustee  did  not  hold  the  mortgage  in  trust  with  an  appar- 
ently unrestricted  power  of  disposition,  but  held  it  in  trust  with  a 
restricted  power  of  disposition  conditioned  upon  the  assent,  in 
writing,  of  Madam  Von  Linden. 

But  even  assuming  that  Madam  Von  Linden  could  have  ratified 
the  action  of  Weeks  in  transferring  this  mortgage,  and  thus  estop 
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her  and  the  trustee  from  enforcing  their  rights,  the  ratification  in 
this  case  was  ineffectual,  because  Madam  Von  Linden  was  not 
aware  of  material  facts  which  most  certainty  would  have  seriously 
affected  her  action.  At  the  time  that  the  transfer  was  mader 
Weeks  had  appropriated  over  f 100,000  of  the  trust  property  for 
his  own  use.  He  had  sold  this  particular  mortgage,  and  had  ap- 
propriated the  proceeds  of  it  to  his  own  use,  in  lending  the  money 
to  another  person  and  taking  security  therefor  in  his  own  name, 
and  not  as  trustee.  If  Madam  Von  Linden  had  been  informed  of 
these  facts,  it  could  not  for  a  moment  be  supposed  that  she  would 
have  ratified  the  sale  of  this  mortgage. 

I  have  thus  come  to  the  conclusion  that  the  attempted  assignment 
of  this  mortgage  to  the  plaintiff  was  ineffectual  to  vest  a  title  to 
it,  and  it  follows  that  the  plaintiff  has  no  cause  of  action. 

The  defendant  the  Central  Trust  Company  asks  for  affirmative 
relief;  first,  that  the  bond  and  mortgage  should  be  assigned  by  the 
plaintiff,  and  delivered  to  the  Central  Trust  Company  of  New  York; 
and  to  that  relief  I  think  it  is  entitled.  The  defendant  trust  com- 
pany, in  its  answer,  also  asks  that  Isabel  Ih»  Montigny  be  decreed  to 
pay  to  it  interest  on  this  bond  and  mortgage  from  July  .1,  1891, 
and  for  further  relief.  As  there  is  no  evidence  before  me  that  this 
answer  was  served  upon  the  defendant  De  Montigny,  I  do  not  un- 
derstand that  I  can  grant  any  judgment  in  favor  of  the  Central 
Trust  Company  against  its  codefendant  in  this  action. 

The  defendant  De  Montigny  asks  for  affirmative  relief  against  the 
plaintiff  for  a  judgment  for  11,875,  interest  paid  to  the  plaintiff 
upon  the  bond  and  mortgage  in  question.  There  is  no  evidence, 
however,  but  that  this  payment  was  a  voluntary  payment;  and  I 
do  not  think  the  defendant  is  entitled  to  such  relief. 

There  must  be  judgment  in  favor  of  the  defendants,  with  costs 
in  favor  of  the  defendant  De  Montigny,  and  affirmative  judgment 
directing  the  plaintiff  to  transfer  the  bond  and  mortgage  to  the 
Central  Trust  Company,  as  trustee  under  the  marriage  settlement 
in  question,  with  costs  to  the  Central  Trust  Company;  decision  and 
judgment  to  be  settled  on  notice. 


(Supreme  Court,  General  Term,  First  Department  April  11,  1803.) 

Btatutbb— Repeal  bt  Implication. 

Laws  1866,  c  565,  §  4,  provided  that,  where  a  street  more  than  a  mile 
long  should  be  laid  out  north  of  155th  street,  not  over  one-half  of  the 
expense  should  be  assessed  on  the  property  owners.  Laws  1874,  c.  604,  the 
title  of  which  was  substantially  the  same  as  the  title  of  the  act  of  1865, 
limited  to  the  23d  and  24th  wards  said  provision  as  to  assessments  for 
streets  laid  out  north  of  155th  street.  The  act  of  1874  was  embodied 
In  the  consolidation  act,  and  the  report  of  the  commissioners  appointed 
to  compile  that  act  stated  that  the  act  of  1865  was  superseded  by  the 
act  of  1874.  Held,  that  section  4  of  the  act  of  1865  was  repealed  by  the 
consolidation  act. 


(86  Hun,  267.) 
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Appeal  from  special  term,  New  York  county. 

Application  by  the  board  of  street  opening  and  improvement 
of  the  city  of  New  York  in  behalf  of  the  mayor,  etc,  of  said  city, 
relative  to  acquiring  title  to  Audubon  avenue,  between  165th  street 
and  175th  street  From  an  order  confirming  the  report  of  the 
commissioners  of  estimate  and  apportionment,  the  New  York  In- 
stitution for  the  Blind  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

James  A.  Deering,  for  appellant. 
Francis  M.  Scott,  for  respondent 

PARKER,  J.  The  question  presented  on  this  appeal  is  whether 
section  4  of  chapter  565  of  the  Laws  of  1865  is  still  in  force.  If  it 
is,  the  commissioners  of  estimate  and  apportionment  erred  in  assess- 
ing the  total  expense  of  acquiring  title  to  Audubon  avenue  upon 
the  property  benefited,  for  that  section  provides  that,  when  a  street 
shall  be  laid  out  north  of  the  southerly  line  of  155th  street,  if  the 
street  be  more  than  a  mile  in  length,  not  more  than  one-half  of 
the  expense  shall  be  assessed  on  property  owners.  Audubon  ave- 
nue is  more  than  a  mile  in  length.  The  consolidation  act  (chap- 
ter 410,  Laws  1882)  contains  many  of  the  provisions  of  chapter  565 
of  the  Laws  of  1865,  and  it  is  conceded  that  such  provisions  of 
the  latter  act  as  were  in  substance  incorporated  into  the  consolida- 
tion act  superseded  and  operated  to  repeal  such  of  the  provisions 
of  the  act  of  1865  as  relate  to  the  same  subject  But,  as  the  act 
of  1865  was  not  expressly  repealed,  it  is  contended  that  section 
3008  of  the  consolidation  act  kept  in  force  such  of  the  provisions  of 
the  former  act  as  were  neither  in  direct  conflict  with,  nor  in  sub- 
stance like,  provisions  of  the  consolidation  act  Section  1008  reads 
as  follows: 

"Nothing  contained  In  this  title  shall  be  construed  as  affecting  any  pro- 
vision of  special  acts  relating  to  particular  districts  or  portions  of  the  city, 
so  far  as  such  provisions  are  Inconsistent  with  the  provisions  of  this  title." 

It  is  conceded,  but  for  this  section,  the  decision  in  Re  New  York 
Institution  for  Instruction  of  the  Deaf  and  Dumb,  121  N.  Y.  234, 
24  N.  E.  378,  would  require  the  court  to  hold  that  the  section  in 
question,  as  well  as  the  entire  act  of  1865,  is  no  longer  in  force. 
The  argument,  however,  in  that  case  as  well  as  in  Re  Wheelock 
{Sup.)  3  N.  Y.  Supp.  890,  seems  to  us  to  call  for  a  determination 
that  section  4  is  no  longer  operative.  In  the  first  case  the  court, 
speaking  of  the  consolidation  act,  and  how  it  should  be  construed, 
said: 

"It  was  the  manifest  Intention  of  the  legislature  that  it  should  take  the 
place  of  the  numerous  special  aud  local  acts  applicable  to  the  city  of  New 
York,  which  had  been  enacted  for  more  than  a  century,  and  to  rescue  them 
from  the  obscurity,  uncertainty,  and  difficulty  caused  by  their  scattered  con- 
dition, and  that  Intention  should  have  effect" 

Granting  that  such  was  the  object  of  the  enactment,  nevertheless, 
urges  the  appellant,  a  failure  to  repeal  in  terms  the  act  of  1865, 
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considered  in  connection  with  the  saying  clause  contained  in  sec- 
tion 1008,  should  satisfy  the  court  that  section  4  of  the  act  of  18G5 
was  intentionally  reserved  from  the  operations  of  the  consolidation 
act;  and  appellant  insists  that  the  course  of  legislation  on  that 
general  subject  constitutes  a  forceful  argument  in  favor  of  its 
position.  But  it  does  not  so  impress  us.  By  chapter  536  of  the 
Laws  of  1879,  commissioners  were  appointed  to  compile  and  revise 
all  special  or  local  laws  affecting  local  interests  in  the  city  of  New 
York,  and  to  report  at  the  succeeding  legislature.  Their  report, 
containing  nearly  2,200  pages,  and  entitled  "A  Compilation,"  was 
declared  to  contain  presumptively  all  special  and  local  laws  affect- 
ing public  interests  in  the  city  of  New  York,  and  included  in  it 
was  chapter  565  of  the  Laws  of  1865.  By  chapter  594  of  the  Laws 
of  1880,  passed  subsequently  to  the  submission  of  the  compilation 
to  the  legislature,  the  same  persons  were  constituted  commissioners 
to  revise  all  the  special  or  local  laws  affecting  public  interests  in 
the  city  of  New  York  which  shall  be  in  force  at  the  time  such  com- 
missioners shall  make  their  final  report,  or  at  such  time  prior  there- 
to as  such  commissioners  shall  deem  advisable.  The  statute  fur- 
ther directed  that  the  commissioners  should  not  make  any  change 
in  the  meaning  of  existing  laws,  but  seek  to  simplify  and  mold  into 
consistent  acts  all  existing  statutes  upon  matters  embraced»in  such 
special  or  local  laws.  Thereupon  they  prepared  what  is  known  as 
the  "Consolidation  Act,"  which  was  presented  to  the  legislature, 
where  it  passed,  and  became  chapter  410  of  the  Laws  of  1882.  At 
the  same  time  the  commissioners  submitted  an  act  expressly  repeal- 
ing a  number  of  acts  which  they  deemed  to  be  repealed  or  covered 
by  the  consolidation  act,  which  did  not' include  the  act  of  1865. 
The  commissioners'  reasons  for  this  may  be  found  in  their  note 
to  chapter  13  of»  their  final  report,  in  which  it  is  stated  that  "chap- 
ter 565  of  the  Laws  of  1865,  Comp.  998,  superseded  by  Laws  1871, 
c  534,  and  Laws  1874,  c.  604."  It  is  apparent  that  the  act  of  1865 
was  not  overlooked  by  the  commissioners,  for  it  not  only  appeared 
in  the  first  compilation ,  but  in  their  further  report,  submitting  the 
consolidation  act,  it  was  asserted  to  be  their  understanding  that 
it  was  superseded  by  the  statutes  to  which  they  referred.  It  is 
evident,  therefore,  that  the  commissioners  did  not  intend  that  sec- 
tion 1008  should  operate  to  continue  in  force  section  4  of  that  act. 

The  title  of  the  act  of  1874  was  substantially  like  that  of  1865, 
and  many  of  its  provisions  were  of  the  same  general  character, 
although  the  act  of  1874  conferred  exclusive  power  upon  the  de- 
partment of  public  parks  to  lay  out  all  streets  north  of  155th  street, 
while  under  the  act  of  1865  that  power  was  vested  in  the  commis- 
sioners of  the  Central  Park.  In  Re  New  York  Institution  for  In- 
struction of  the  Deaf  and  Dumb,  supra,  the  court  held  that  section 
8  of  the  act  of  1865  was  not  repealed  or  superseded  by  the  act  of 
1874,  because  the  latter  act  was  in  no  wise  inconsistent  with  that 
section,  nor  did  it  relate  to  the  subject  embraced  therein,  to  wit, 
the  improvement  of  streets  opened.  The  court  then  considered  the 
question  whether  it  was  repealed  or  superseded  by  the  consolidation 
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Act  It  observed  that  the  provisions  of  section  8  of  the  act  of  1866 
were  not  embraced  therein,  but  that  other  provisions  of  the  act  of 
1865,  so  far  as  they  were  re-enacted  in  the  act  of  1874,  were.  As 
section  8  was  omitted  from  the  act,  which,  however,  did  contain 
certain  general  provisions  for  regulating,  grading,  and  improving 
streets,  "we  have  not,  therefore  [said  the  court],  a  case  where  some 
prior  statute  has  been  wholly  omitted,  and  no  provision  of  any  kind 
substituted  in  its  place.  But  this  case  is  a  case  where  the  prior 
provision  of  law  has  been  entirely  dropped,  and  provisions  upon 
the  same  general  subject  are  found  in  the  new  act"  And  the 
conclusion  was  reached  that  the  effect  of  the  consolidation  act  was 
to  repeal  section  8  of  the  act  of  1865.  It  seems  to  us  that  the 
argument  of  the  court,  upon  which  it  based  its  determination  that 
section  8  of  the  act  of  1865  was  superseded  by  the  consolidation 
act,  is  clearly  applicable  to  section  4  of  that  act  Section  4  of  the 
act  of  1874,  which  the  commissioners  assumed  had  superseded  the 
act  of  1865,  contained  substantially  the  same  provisions  as  to  as- 
«essments  for  benefit  as  section  4  of  the  latter  act,  with  reference 
to  that  part  of  the  city  north  of  155th  street,  except  that  it  limited 
its  operations  to  the  Twenty-Third  and  Twenty-Fourth  wards;  and 
the  provisions  of  section  4  of  the  act  of  1874  were  re-enacted  in 
section  <>77  of  the  consolidation  act,  in  the  chapter  relating  to  the 
department  of  public  parks,  and  also  in  section  958,  under  the 
chapter  relating  to  street  openings.  And  upon  the  question  of  in- 
tent it  is  worthy  of  note  that  no  part  of  the  act  of  1865,  except  so 
far  as  re-enacted  by  chapter  604  of  the  Laws  of  1874,  was  incorpo- 
rated in  the  consolidation  act,  and  yet  we  have  before  us  the  evi- 
dence that  the  act  was  brought  to  the  attention  of  the  commission- 
ers, for  it  was  quoted  entirely  in  their  first  compilation,  and  re- 
ferred to  in  a  note  in  their  revision,  as  superseded  by  the  act  of 
1874.  The  decision  of  the  special  term  seems  to  us  in  line  with 
the  construction  adopted  in  Be  Wheelock  and  Re  New  York  In- 
stitution for  Instruction  of  the  Deaf  and  Dumb,  supra,  and  justified 
by  the  provision  of  the  several  statutes  to  which  we  have  referred, 
considered  in  connection  with  the  history  of  their  enactment  The 
order  should  be  affirmed,  with  f  10  costs  and  printing  disbursements. 
All  concur. 


(80  Hun,  280.) 

In  re  LEONHARD'S  ESTATE. 

In  re  BRENNEMAN. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Subrogates — Jurisdiction— Accounting  for  Land. 

The  surrogate's  court  has  jurisdiction  to  compel  an  executor  to  ac- 
count for  lands  in  which  he  has  invested  the  funds  of  the  estate,  where 
the  facts  are  such  that  the  investment  in  realty  may  be  treated  as  per- 
sonalty. 

Appeal  from  surrogate's  court,  New  York  county. 
Judicial  settlement  of  the  accounts  of  Charles  Brenneman,  as 
surviving  executor  of  the  will  of  Frederick  Leonhard,  deceased. 
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From  a  decree  passing  on  the  accounts,  the  executor  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Frederick  Leonbard  died  July  8,  1873,  leaving  a  last  will  and  testament, 
wherein,  after  giving  certain  legacies  to  his  children,  Elizabeth  Brenue- 
man,  Joseph  and  Augustus  Leouhard,  and  directing  thnt  the  payment  of  his 
dehts  should  be  provided  for  he  provided  as  follows:  "Thirdly.  All  the  rest, 
residue,  and  remainder  of  my  estate,  both  real  and  personal,  I  give,  devise, 
and  bequeath  unto  my  wife,  Margaret  Leonhard,  to  have  and  to  hold  the 
same  for  and  during  her  natural  life.  Fourthly.  After  the  decease  of  ray 
said  wife,  I  give,  devise,  and  bequeath  unto  my  said  three  children  all  the 
rest,  residue,  and  remainder  of  my  said  real  and  personal  estate,  share  and 
share  alike,  to  have  and  to  hold  the  same  to  them,  their  heirs  and  assigns, 
forever.  Lastly.  I  now  nominate  and  appoint  my  son  Joseph  Leonhard  and 
my  son-in-law,  Charles  Brenneman,  executors  of  this,  my  last  will  and  tes- 
tament" Charles  Brenneman  duly  qualified  as  executor,  and  letters  were 
Issued  to  him  as  such  on  August  20,  1873,  and  he  has  continued  to  act  as 
such  executor  down  to  the  present  time.  Margaret  Leonhard,  the  testator"s 
wife,  died  on  the  24th  day  of  July,  1891.  All  of  the  persons  interested  in 
the  estate  have  waived  all  claim  against  the  accounting  executor  except 
Mary  E.  Side,  Frederick  Leonhard,  Josephine  Leonhard,  and  Edward  Leon- 
hard, who  are  entitled  to  one-eighteenth  of  the  residuary  estate.  The  ref- 
eree found,  among  other  things:  That  the  executor  collected  the  sum  of 
$708.13.  Interest  upon  mortgages  which  had  accrued  prior  to  the  death  of 
the  testator,  viz.  July  3,  1873,  and  has  not  charged  himself  with  the  same 
as  principal  In  Schedule  A  of  bis  account  as  amended.  That  the  executor, 
when  he  received  the  moneys  of  the  estate,  deposited  them  in  a  bank  ac- 
count in  his  Individual  name,  wherein  were  deposited  moneys  belonging  to 
himself,  and  that  he  mingled  the  moneys  of  this  estate  with  his  own.  That 
prior  to  the  death  of  the  testator,  and  about  June,  1873,  Charles  Brenneman, 
the  executor  herein,  had  formed  a  quasi  partnership  with  Frederick  Folz 
and  Frank  Heerleln  for  the  purchase  of  land  and  the  erection  of  buildings 
thereon.  That  the  partnership  thus  formed  continued  down  to  and  about  the 
16th  day  of  March,  1875.  That  between  June,  1873,  and  the  close  of  the 
partnership,  March  16,  1875,  Charles  Brenneman,  the  executor  herein,  paid 
onto  the  partnership  the  sum  of  $120,224.07,  and  received  therefrom  during 
said  time  the  sum  of  $01,035.71,  an  excess  of  payments  over  receipts  of  $29,- 
18836.  That  Charles  Brenneman,  the  executor  herein,  drew  from  the  ac- 
count where  the  moneys  of  this  estate  were  deposited  and  mingled  with  his 
own  moneys  the  sums  paid  Into  the  partnership  between  September,  1873, 
and  March  16,  1875.  That  of  the  moneys  paid  into  the  said  partnership  by 
Charles  Brenneman  between  September,  1873,  and  March  16,  1875  (the  date 
of  the  partnership  settlement),  $12,388.71  were  moneys  of  the  estate  of  Fred- 
erick Leonhard,  deceased,  and  formed  part  of  the  $29,188.36  which  said 
Brenneman  had  Invested  at  the  close  of  the  partnership,  March  16,  1875. 
That  at  the  close  of  the  partnership  business,  March  16,  1875,  Charles  Bren- 
neman, the  executor  herein,  received,  subject  to  mortgages  amounting  to 
$42,000,  the  property  situated  at  the  southwest  corner  of  Mott  and  Houston 
streets,  being  about  63  feet  4  Inches  wide  on  Houston  street,  by  76  feet  one- 
half  inch  on  Mott  street,  as  and  for  the  moneys  Invested  and  his  share  of 
the  profits  of  said  partnership.  That  the  executor  collected  $704.50  rent  per 
month  on  the  said  property  at  Houston  and  Mott  streets,  between  July  24, 
1891,  and  August  23,  1892,  amounting  In  the  aggregate  to  $0,158.50.  That 
the  executor  herein  paid  taxes  on  the  said  property  at  Houston  and  Mott 
streets  between  July  24,  1891,  and  August  23,  1892,  amounting  to  $866.67. 
That  the  executor  herein  paid  Interest  on  mortgages  on  said  property  at 
Houston  and  Mott  streets  between  July  24,  1891,  to  August  23,  1802,  amount- 
ing to  $2,394.17.  The  referee  reported,  as  a  conclusion  of  law,  so  far  as  the 
Interests  of  Mary  E.  Side,  Frederick  Leonhard,  Josephine  Leonhard,  and  Ed- 
ward Leonhard  are  concerned,  as  follows:  That  the  executor  should  be 
charged  with  the  interest  on  mortgages  collected  by  him,  which  interest  had 
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accrued  prior  to  the  testator's  death,  aggregating  |763.13.  That  the  executor 
should  be  charged  with  1288871/2»:mB8e  of  the  property  situated  at  the  south- 
west corner  of  Mott  and  Houston  streets,  being  about  63  feet  4  Inches  wide 
on  Houston  street,  by  70  feet  one-half  Inch  on  Mott  street,  as  an  asset  of 
the  estate,  subject,  however,  to  the  mortgages  thereon,  amounting  to  $42,- 
000.  That  the  executor  should  be  charged  with  the  sum  of  1,388T  Vi»i8««« 
of  $0,158.50,  rents  collected  on  the  Houston  and  Mott  streets  property  be- 
tween July  24,  1891,  the  date  of  the  death  of  the  life  tenant,  and  August  23, 
1892,  viz.  .<3.8SC.24.  That  the  executor  should  be  credited  with  the  taxes 
paid  on  the  Houston  and  Mott  streets  property  between  July  24,  1891,  and 
August  23,  1892,  to  wit,  $800.07.  That  the  executor  should  be  credited  with 
the  interest  on  the  mortgages  paid  on  the  Houston  and  Mott  streets  prop- 
erty between  July  24,  1891,  and  August  23,  1892,  to  wit,  $2,394.17;  leaving  a 
balance  In  the  hands  of  the  executor  of  $11,877.93,  in  cash,  and  «»»»t y,»188„ 
of  the  Houston  and  Mott  streets  property,  subject  to  the  mortgages  of  $42,- 
000,  of  which  balance  the  contestants  are  entitled  as  follows:  Mary  E.  Side, 
one-eighteenth;  Edward  Leonhard,  one-eighteenth;  Josephine  Leonhard,  one- 
eighteenth;  Frederick  Leonhard,  one-eighteenth. 

Howard  Y.  Stillman,  for  appellant. 
Henry  A.  Foster,  for  respondents. 

PARKER,  J.  The  question  to  be  considered  relates  to  the  find- 
ings that  the  executor  is  chargeable  with  ia,8,Tl/i»ia8».e  of  the  prop- 
erty at  the  southwest  corner  of  Houston  and  Mott  streets.  In  May, 
1873,  the  executor  entered  into  a  partnership  with  Frederick  Folz 
and  Frank  Heerlein  to  buy,  improve,  and  sell  real  estate.  The 
partnership  continued  until  March  16, 1875,  when  it  was  dissolved, 
and  the  assets  were  divided;  the  executor  receiving  as  his  share 
of  the  assets  the  three  houses  on  the  southwest  corner  of  Houston 
and  Mott  streets.  The  executor  invested  from  |26,000  to  $29,000 
in  the  partnership,  his  partners  testifying  that  the  former  was  the 
correct  amount,  and  the  executor  the  latter;  and  the  referee  found 
the  fact  to  be  as  testified  to  by  the  executor.  Of  this  amount  the 
contestants  claimed  that  about  $15,000  was  the  money  of  the 
estate,  but  the  referee  has  found  that  the  true  sum  was  $12,388.71. 
One  of  the  difficulties  which  confronted  the  contestants  in  their 
effort  to  ascertain  the  amount  was  due  to  the  fact  that  the  ex- 
ecutor did  not  keep  a  separate  account  with  the  funds  of  the  estate. 
All  receipts,  whether  of  moneys  of  the  estate  or  his  own  personal 
funds,  were  deposited  to  his  individual  credit,  and  drawn  out  by 
checks  as  demands  were  made  upon  him  by  parties  interested  in 
the  estate,  or  by  his  own  creditors,  or  for  business  ventures.  There 
was  no  difficulty  whatever  in  determining  the  sum  for  which  he 
should  account,  but,  as  the  executor  was  insolvent,  the  contestants 
deemed  it  essential,  if  the  accounting  was  to  result  in  any  practical 
benefit  to  them,  to  trace  such  of  the  funds  into  the  real  estate 
venture  as  were  actually  put  into  it.  Even  the  Houston  and  Mott 
streets  houses  were  by  the  executor  conveyed  to  his  father  and  the 
life  tenant  in  187G.  Another  reason,  doubtless,  was  to  secure  a 
portion  of  the  profits  resulting  from  the  real  estate  investment 
between  the  time  of  the  death  of  the  life  tenant  and  the  institution 
of  this  proceeding  for  an  accounting.  Between  the  time  of  the 
testator's  death  and  the  termination  of  the  real  estate  partnership, 
in  1875,  the  executor  received  sums  of  money  from  various  sources, 
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aggregating  f 25,618.13 ;  and  he  paid  oat  for  legacies,  debts  of 
testator,  and  in  satisfaction  of  liens,  f 10,606.79;  thus  leaving  in 
his  hands  115,011.34. 

That  the  execntor  was  either  unwilling  or  unable  to  assist  the 
contestants  in  their  inquiry  as  to  the  disposition  which  he  had 
made  of  this  unaccounted  for  balance  clearly  appears  from  the 
following  extract  from  his  testimony: 

"Q.  Your  balance  of  January,  1876,  according  to  your  account,  should  hare 
been  $12,211.21.  From  your  check  book  the  balance  is  shown  to  be  f 1,220.61, 
leaving  a  balance  of  over  $11,000  estate  money  used.  In  December,  can  you 
tell  me  where  that  money  was?  A.  No  doubt,  loaned  It  Q.  You  can't  tell 
me  the  loans  or  the  amounts?  A.  I  could  not  Q.  Now,  In  July,  1875,  you 
should  have  had  a  bank  balance,  according  to  your  own  statement  and  your 
own  account  of  $14,871.70.  Your  bank  balance  In  both  banks,  the  German 
Exchange  and  the  Oermanla,  shows  a  balance  of  $1,960.37  or  $12,911.50  of 
the  estate  money  used  by  you.  Can  you  tell  me  where  that  money  was  at 
that  time?  A.  1  cannot  *  •  •  Q.  From  your  accounts  you  owed  to  this 
estate  $15321.87,  and  your  bank  balance  on  that  day  shows  $746.77,  showing  " 
over  $15,000  or  $15,075.10  of  the  estate  money  that  was  used  by  you.  Can 
you  tell  me  where  the  money  was  on  that  date?  A.  I  could  not.  *  •  • 
Q.  Now,  in  March,  1876,  March  8th,  •  *  *  where,  then,  was  this  money? 
A  I  could  not  tell  you.  I  don't  know.  Q.  Is  that  the  best  answer  you  can 
give  me  in  regard  to  that?  A.  It  is  so  long,  I  can't  tell  you  what  I  did  with 
it  Q.  You  had  no  bank  account  at  that  time?  A.  No.  Q.  Savings  or  busi- 
ness bank  account?  A.  No.  Q.  You  had  no  securities  of  any  description 
in  March,  1876?  A.  No,  sir.  •  •  •  The  Referee:  Let  him  tell  me  what  he 
did  on  May,  1876,  with  the  estate.  A.  I  don't  remember  that" 

He  further  testified  that  the  properties  conveyed  by  him  in  1876 
to  his  father  and  the  life  tenant  represented  all  the  property  that 
he  held,  of  any  kind  or  description,  at  that  time.  The  effect  of 
the  testimony  to  which  we  have  referred  was  to  negative,  at  least, 
the  possibility  of  its  investment  in  anything  else  than  the  part- 
nership houses.  As  the  contestants  were  necessarily  largely  de- 
pendent upon  the  testimony  of  the  executor  to  show  that  the 
moneys  of  the  estate  were  invested  in  this  property,  resort  was 
had  to  his  examination  on  proceedings  supplemental  to  execution 
in  the  year  1876,  with  the  following  result: 

"Q.  Now,  on  the  prior  examination  in  this  proceeding,  was  this  question 
put  to  you  as  having  been  put  to  you  on  an  examination  in  supplementary 
proceedings,  and  did  you  give  this  answer:  'Q.  What  did  you  do  with  the 
money?  A.  I  put  it  where  it  belonged.  Q.  Did  you  give  that  testimony? 
A  I  suppose  so.'  Q.  Was  this  question  asked  you  at  that  time:  'Where 
was  that?  A.  The  estate  of  Frederick  Leonhard.  Q.  Did  you  give  that  tes- 
timony? A.  I  suppose  it  must  be  true.'  A.  Yes;  I  said  that.  Q.  Was  this  ques- 
tion asked  you  In  the  prior  examination  in  this  matter:  'Was  that  testimony 
true?  Is  that  the  fact  that  the  money  belonged  to  the  estate  of  Frederick 
Leonhard?  A.  If  I  said  so,  it  must  be  so.  Q.  It  is  so,  isn't  it?  A.  Yes.'  A. 
That  is  right  Q.  On  the  prior  examination  in  this  matter,  was  this  question 
pnt  to  you  as  from  the  supplementary  proceedings:  'Q.  Was  this  question 
pnt  to  you  in  that  examination,  and  did  you  give  this  answer:  "Q.  How  did 
yon  get  It  from  there?  A.  I  had  misappropriated  funds  of  the  estate  which 
came  into  my  hands  as  executor,  and  bad  used  them  to  build  houses  in 
Hester,  Essex,  and  Houston  streets.  Q.  Was  that  question  asked,  and  did 
yon  give  that  answer?  A  I  don't  recollect  any  more.  I  suppose  it  was  so 
If  It  Is  there."  Q.  Are  the  statements  made  in  that  answer  true?  A.  I 
■appose  they  are.  Q.  They  are  true,  aren't  they?  A.  I  think  so.*  A.  Yes; 
I  stated  that  Q.  The  houses  at  Houston  and  Mott  were  conveyed  to  you 
v.33N.Y.s.no.3— 20 
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to  represent  your  share  In  the  partnership  property?  A.  Tea,  sir.  Q.  It  was 
afterwards  retransferred  to  you?  A.  Yes,  sir.  Q.  And  whatever  it  was 
transferred  to  him  for  was  canceled?  A.  There  was  a  running  account  be- 
tween us.  Q.  Both  money  Invested  and  profits,  If  any?  A.  Yes.  Q.  They 
still  stand  in  your  name?  A.  Yes,  sir.  Q.  And  have  never  been  out  of  it, 
except  during  the  times  they  were  conveyed,  as  you  have  testified  to  Mrs. 
Leon  bard  and  your  father?  A.  Yes." 

It  would  far  exceed  the  proper  limits  of  this  discussion  to  at- 
tempt anything  like  a  review  of  the  testimony  in  this  voluminous 
record  so  far  as  it  bears  upon  the  present  question,  but  what  we 
have  quoted  sufficiently  indicates  that  the  referee  and  the  sur- 
rogate as  well,  who  confirmed  his  report,  and  entered  a  decree 
thereon,  were  justified  in,  the  conclusion  reached, — that  a  sum  ex- 
ceeding |12,000  in  money  of  the  estate  was  invested  by  the  ex- 
ecutor in  the  real  estate  ventures  with  his  partners,  Folz  and 
Heerlein.  The  executor  was  not  idle  in  his  efforts  to  create  the 
•  impression  in  the  mind  of  the  referee  that  the  money  was  not  in- 
vested in  the  real  estate,  and  from  his  standpoint  there  was  occa- 
sion for  activity,  for  the  profits  resulting  from  the  real  estate 
during  the  period  which  lasted  between  the  time  of  the  death  of 
the  life  tenant  and  the  commencement  of  the  accounting  were  far 
greater  than  the  legal  rate  of  interest  which  otherwise  would  be 
charged.  Again,  he  was  quite  likely  not  without  hope  that  a  de- 
cree which  should  merely  adjudge  that  he  had  a  certain  amount 
of  money  in  his  hands  belonging  to  the  estate,  out  of  which  he 
should  pay  over  to  the  contestants  four-eighteenths,  would  result 
less  seriously  than  one  which  should  adjudicate  that  in  a  par- 
ticular piece  of  valuable  property,  still  remaining  in  the  family, 
the  moneys  of  the  estate  were  invested,  and  that  such  moneys  and 
the  interest  which  they  purchased  constituted  assets  of  the  estate. 
With  that  end  in  view,  he  produced  two  books  of  account,  which 
he  claimed  contained  the  items  of  account  between  himself  and 
his  partners,  Folz  and  Heerlein.  They  did  show  certain  payments 
and  receipts  of  moneys  during  the  years  1873,  1874,  and  1875, 
but  did  not  furnish  evidence  as  to  the  source  from  which  the  prin- 
cipal amount  of  moneys  came  which  were  invested  in  the  real- 
estate  partnership.  The  accuracy  of  the  books  did  not  pass 
unchallenged.  Folz  and  Heerlein  testified  that  the  basis  upon 
which  they  made  a  settlement  with  the  executor  was  entirely  dif- 
ferent from  that  shown  by  the  books.  The  first  book  also  bore 
evidence  of  mutilation,  some  34  pages  being  missing.  The  tops 
of  several  of  the  pages  were  off,  and  appeared  to  have  been  cut 
off,  and  they  were  open  to  criticism,  of  a  character  tending  strongly 
towards  justifying  the  referee  in  regarding  the  testimony  of  the 
executor  on  the  other  examinations,  to  which  we  have  referred, 
as  not  being  overborne,  to  say  the  least,  by  the  books. 

Our  conclusion  being  that  the  evidence  justified  the  finding  of 
fact  made,  we  come  now  to  the  questions  of  law  involved.  It  is  a 
general  rule,  where  a  trust  fund  has  been  misapplied,  that  the 
beneficiary  may  follow  it  so  long  as  it  can  be  traced  until  the 
rights  of  a  bona  fide  purchaser  intervene,  and  may  reclaim  it  in 
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whatever  form  it  has  been  invested  by  the  trustee.  Newton  v. 
Porter,  69  N.  Y.  133;  Holmes  v.  Oilman,  138  N.  Y.  3G9,  34  N.  E. 
205.  The  beneficiary's  right  to  reclaim  misappropriated  estate 
moneys  from  an  executor  is  not  affected  by  the  fact  that  the  ex- 
ecutor has  substituted  other  money  for  it,  or  exchanged  it  for 
other  property.  Van  Alen  v.  American  Nat.  Bank,  52  N.  Y.  1; 
Baker  v.  Bank,  100  N.  Y.  31,  2  N.  E.  452.  This  right  can  be  en- 
forced against  property  which  the  wrongdoer  has  obtained  in  ex- 
change, provided  the  owner  elects  to  take  it  in  the  shape  in  which 
it  has  been  converted.  Cavin  v.  Gleason,  105  N.  Y.  200,  11  N.  E. 
504.  Where  trust  moneys  can  be  followed  into  the  lands,  to  the 
purchase  of  which  they  have  been  applied,  the  cestui  que  trust  may 
elect  whether  to  hold  the  unfaithful  trustee  personally  responsible 
or  claim  the  lands.  Ferris  v.  Van  Vechten,  73  N.  Y.  113.  And, 
if  a  trustee  in  the  purchase  of  property  uses  his  own  money  and 
that  of  his  cestui  que  trust  in  payment,  if  the  cestui  que  trust  so 
elect  they  will  become  co-owners  of  the  property  in  the  propor- 
tion which  the  contributions  from  the  trust  fund  and  the  per- 
sonal moneys  of  the  trustees  bear  to  the  sum  total  invested. 
Holmes  v.  Gilman,  138  N.  Y.  369-378,  34  N.  E.  205. 

The  principles  enunciated  by  the  several  cases  to  which  we  have 
referred  are  applicable  to  the  facts  of  this  case,  but  they  were 
applied  by  a  court  having  general  jurisdiction  in  equity,  whereas 
the  surrogate's  court  has  not  such  jurisdiction;  and  this  brings  us 
to  the  question  whether  the  surrogate's  court  had  jurisdiction  to 
compel  the  executor  to  account  for  lands  in  which  he  had  invested 
the  funds  of  the  estate.  The  surrogate's  court  has  such  jurisdic- 
tion only  as  is  given  it  by  statute,  which  governs  it  in  proceedings 
for  an  accounting,  and  for  the  disposition  of  the  assets  of  the  de- 
cedent; and,  where  the  aid  of  a  court  of  equity  is  required  to  im- 
pose a  trust,  the  surrogate's  court  cannot  declare  and  direct  the 
execution  of  it  in  advance  of  the  making  of  a  decree  of  a  court  of 
general  jurisdiction  establishing  it  But  this  does  not  prevent  the 
surrogate's  court  from  compelling  an  executor  or  trustee  to  ac- 
count for  real  estate  in  which  the  moneys  of  the  estate  have 
been  invested,  if  the  facts  surrounding  it  are  such  that  it  may 
be  treated  as  personalty,  and  an  accounting  compelled  of  it  as 
a  part  of  the  assets  of  the  estate.  Such  a  situation  has  illustration 
in  Bedfleld  on  Surrogate's  Courts  (5th  Ed.)  p.  425: 

"Land  bought  in  by  executors,  on  a  foreclosure  of  a  mortgage  belonging 
to  the  estate,  is  to  be  treated  as  personal  property,  and  a  surrogate's  court 
has  Jurisdiction  to  direct  an  accounting  in  respect  thereto  where  the  admin- 
istrator, through  a  mesne  conveyance,  has  acquired  title  in  his  individual 
name.  It  is  not  necessary  to  first  proceed  in  equity  for  the  imposition  and 
declaration  of  a  trust." 

In  Be  Gilbert,  39  Hun,  61,  an  administrator  purchased  land  on 
foreclosure  by  crediting  the  amount  of  the  purchase  price  on  a 
mortgage  belonging  to  the  estate,  conveyed  the  land  to  his  hon 
on  a  nominal  consideration,  and  took  a  reconveyance  from  his 
sou  on  a  nominal  consideration;  and  it  was  held  that  the  sur- 
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rogate'a  court  had  jurisdiction  to  compel  him  to  account  for  it, 
and  would  treat  it  as  personal  estate.  In  the  course  of  the  dis- 
cussion had,  the  court  said: 

"The  administrators,  as  such,  took  the  title  as  purchasers  on  the  mortgage 
foreclosure  sale;  and,  without  any  consideration  paid,  they,  through  his  son, 
placed  the  title  In  the  appellant.  In  the  hands  of  the  administrators  the 
property  had  the  character  of  personalty,  and  the  handing  it  over  to  one  of 
them,  unembarrassed  with  any  other  facts,  would  seem  to  continue  its  char- 
acter and  relation  to  the  estate  represented,  of  which  it  might  be  treated  as 
assets  for  the  purpose  of  accounting.  •  •  •  We  are  Inclined  to  think  that, 
upon  that  state  of  facts,  the  surrogate  had  jurisdiction  of  the  proceeding." 

The  discussion  in  Lockman  v.  Reilly,  95  N.  Y.  64,  is  in  point: 

"It  may  happen  that  an  executor  or  administrator,  without  authority,  in- 
vests the  funds  of  the  decedent's  estate  in  land;  or  he  may  take  land  in 
payment  of  a  debt  due  to  the  estate  which  he  represents,  or  may  purchase 
It  for  the  protection  of  the  estate.  •  •  *  Under  such  circumstances,  the 
executor  or  administrator,  in  one  sense,  holds  the  land  In  trust  for  the  per- 
sons beneficially  interested  in  the  estate,  and  can  be  compelled  to  account 
for  It  *  *  *  The  legal  title  to  the  land  is  in  the  executor  or  administra- 
tor, but,  as  between  him  and  the  legatees,  next  of  kin,  and  creditors,  *  •  • 
It  Is  personal  estate,  and  he  holds  It  as  the  legal  representative  of  the  de- 
ceased. •  *  *  It  was  not  made  as  a  purchase  of  land,  •  *  •  under  a 
power  contained  In  the  will,  for  there  was  no  power  In  the  will  to  Invest  In 
land.  *  •  •  The  effect  of  the  conveyance  to  the  executrix  was  to  make 
the  land  In  her  hands  take  the  place  of  the  mortgage,  as  personal  estate; 
and  she  was  liable  to  account  for  It  as  such.  •  •  •  The  beneficiaries 

•  •  •  only  had  the  right  to  require  the  executors  to  account  for  It  as  for 
any  other  Item  of  personal  estate  In  her  hands  as  executrix.  *  *  *  That 
land  bought  in  by  executors  on  a  foreclosure  of  a  mortgage  belonging  to  the 
estate  Is  to  be  treated  as  personal  property,  which  the  executors  may  sell, 
and  for  which  they  are  accountable  as  such,  has  been  frequently  decided; 
and  it  is  immaterial  whether  the  deed  is  taken  in  the  names  of  the  executors 
as  such  or  In  their  individual  names.  The  beneficiaries  under  the  wills 

•  •  *  never  had  any  interest  in  it  as  land.  It  was  personalty  when  the 
testator  died,  and,  so  far  as  their  rights  are  concerned.  It  still  remained  per- 
sonalty in  the  hands  of  the  executrix." 

These  cases  seem  to  be  authority  for  the  proposition  that  the 
surrogate's  court,  in  a  situation  such  as  is  presented  by  this  record, 
could  treat  the  lands  into  which  the  moneys  of  the  estate  went  as 
personalty,  and  compel  the  executor  to  account  therefor.  And 
the  decree  certainly  does  not  transcend  the  rule  which  they  estab- 
lish, as  will  be  observed  from  a  reading  of  the  provisions  of  the 
decree  bearing  upon  that  subject.   They  read  as  follows: 

"The  said  executor  is  also  charged  with  """"/atissae  of  the  property 
situated  at  the  southwest  corner  of  Houston  and  Mott  streets,  in  the  city 
of  New  York,  being  about  63  feet  4  inches  wide  on  Houston  street,  by  76 
feet  one-half  inch  on  Mott  street,  subject,  however,  to  the  mortgages  there- 
on, amounting  to  $42,000.  •  •  *  And  it  is  further  ordered,  adjudged,  and 
decreed  that  $12,888.71  of  the  $29,188.36  invested  by  the  executor  In  the  prop- 
erty at  the  southwest  corner  of  Houston  and  Mott  streets,  being  about  63 
feet  4  Inches  wide  on  Houston  street,  by  76  feet  one-half  Inch  on  Mott  street, 
was  money  of  the  estate  of  Frederick  Leonhard,  deceased;  that  the  executor 
is  charged  with  """i/aaiasas  of  said  property,  as  an  asset  of  the  estate, 
subject,  however,  to  mortgages  thereon  amounting  to  $42,000." 

Of  this  interest  the  decree  adjudges  that  each  one  of  the  four 
parties  in  whose  behalf  the  contest  was  made  is  entitled  to  a 
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one-eighteenth  part  While  the  surrogate's  court  had  undoubted 
authority,  under  the  facts  in  this  case,  to  decree  as  it  did,  a  prac- 
tical difficulty  may  confront  the  successful  contestants  as  to  the 
manner  in  which,  if  at  all,  its  provisions  may  be  enforced  for  their 
benefit.  But  with  that  question  we  have  no  concern  on  this  re- 
view, for  we  have  only  to  consider  whether  the  decree  violates  any 
of  the  legal  rights  of  the  executor. 
The  decree  should  be  affirmed,  with  costs.   All  concur. 


<80  Hun,  243.) 

COCHRANE  CARPET  CO.  v.  HOWELLS  et  a!. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1805.) 

Rbperescb— Long  Account. 

A  reference  is  properly  directed  in  an  action  for  goods  sold  and  deliv- 
ered, where  the  moving  affidavits  show  that  the  goods  were  sold  on 
10  different  dates,  and  consisted  of  133  pieces,  and  defendants,  by  their 
answer,  denied  the  allegation  In  the  complaint  as  to  the  sale  and  delivery. 

Appeal  from  special  term,  New  York  county. 

Action  by  Cochrane  Carpet  Company  against  Henry  C.  Howells, 
Jr.,  and  another,  to  recover  the  price  of  goods  sold.  From  an  order 
directing  a  reference,  defendants  appeal.  Affirmed. 

For  decision  on  appeal  from  order  requiring  defendants  to  fur- 
nish a  bill  of  particulars,  see  30  N.  Y.  Supp.  1029. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

C.  N.  Bovee,  for  appellants. 
J.  J.  Adams,  for  respondent 

PER  CURIAM.  It  is  alleged  In  the  complaint  that  between  Sep- 
tember 16,  1892,  and  April  8,  1893,  plaintiff  sold  and  delivered  to 
the  defendants  goods,  wares,  and  merchandise  at  the  agreed  price 
of  f3.381.42.  Upon  the  motion  to  refer,  it  appeared  by  the  affi- 
davits served  in  behalf  of  the  plaintiff  that  the  merchandise  was 
sold  on  10  different  dates,  and  consisted  of  133  pieces  of  goods. 
The  defendants  by  their  answer  deny  the  allegation  contained  in 
the  complaint,  that  the  goods  and  merchandise  at  the  agreed  price 
mentioned  were  sold  and  delivered.  This  presents  a  material  is- 
sue. The  defendants  have  not  tendered  a  stipulation  admitting 
that  goods  of  the  quantity  and  at  the  agreed  price  alleged  in  the 
complaint  were  sold  and  delivered.  Had  this  been  done,  or  had 
they  by  a  stipulation  reduced  the  question  to  an  issue  over  a  single 
delivery,  they  would  have  avoided  the  necessity  for  a  reference. 
Under  the  decisions,  an  action  involving  an  account,  with  as  many 
items  as  are  directly  put  in  issue  by  the  answer,  is  referrable. 
The  order  should  be  affirmed,  with  ?10  costs  and  disbursements. 
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LANSING  et  al.  v.  BLISS. 


(Supreme  Court,  General  Term,  First  Department  April  11, 1895.) 

1.  Release  and  Discharge — Joint  Contractors. 

Where  a  person  who  Is  liable  to  two  or  more  on  a  joint  contract  settles 
with  one  of  them  for  a  part  of  the  claim,  such  settlement  does  not  dis- 
charge him  from  the  liability  to  the  others,  but  they  may  sue  for  their 
part  without  joining  the  one  settled  with. 

2.  Factors  and  Brokers — Receiving  Commissions  from  Both  Parties. 

Where  defendant  employed  a  broker,  and  agreed  to  pay  hi  in  for  his 
services,  knowing  that  the  broker  was  also  paid  by  the  other  party  to  the 
transaction,  the  fact  that  the  broker  received  payment  from  the  other 
party  does  not  relieve  defendant  from  liability. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Z.  Douglass  Lansing  and  others  against  Eliphalet  W. 
Bliss  to  recover  brokerage  under  an  alleged  employment  of  plain- 
tiffs by  defendant.  From  a  judgment  entered  on  a  verdict  directed 
by  the  court  in  favor  of  defendant,  plaintiffs  appeal.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J„  and  O'BRIEN  and  PARKER, 
JJ. 

Delos  McCurdy,  for  appellants. 

Benjamin  F.  Tracy  and  Edward  M.  Shepherd,  for  respondent 

PARKER,  J.  The  complaint  alleges,  in  substance,  that  the  de- 
fendant, being  desirous  of  selling  his  business,  agreed  with  the 
plaintiffs  and  one  Samuel  S.  Smoot  that,  if  they  would  procure  for 
him  a  purchaser  at  a  satisfactory  price,  he  would  pay  them  f 100,000 
for  their  services;  that  the  plaintiffs  and  Smoot  did  procure  a 
purchaser,  to  whom  defendant  made  a  sale;  that  the  defendant 
settled  with  Smoot,  and  paid  to  him  $15,000  for  his  commissions, 
who  released  the  defendant  from  any  further  indebtedness  to  him 
on  account  of  the  commissions  agreed  to  be  paid.  These  allega- 
tions are  denied  by  the  answer.  On  the  trial  the  plaintiffs  pre- 
sented testimony  tending  to  establish  the  contract  alleged  in  the 
complaint,  although  some  portions  of  it  would  permit  a  finding 
that  a  different  contract  was  made  than  that  alleged  in  the  com- 
plaint; but  with  the  different  inferences  of  fact  as  to  the  contract, 
permitted  by  the  evidence,  we  have  no  present  concern. 

The  testimony  being  closed,  counsel  for  defendant  moved  for 
a  direction  of  a  verdict  in  favor  of  the  defendant  upon  the  whole 
case,  specifying  several  grounds.  The  trial  court  refused  to  con- 
sider any  of  the  grounds  of  the  motion,  save  one,  which  was  that  Mr. 
Smoot,  one  of  the  parties  in  interest  with  the  plaintiffs,  had  been 
paid  $ 15,000  for  commissions,  and  had  released  the  defendant  from 
all  obligations  to  him  under  the  contract,  which  had  the  legal  effect 
to  discharge  the  defendant  from  all  liability  thereunder  to  these 
plaintiffs,  as  well  as  Smoot;  and  on  that  ground  he  directed  a  ver- 
dict in  favor  of  the  defendant.  In  support  of  this  ruling  the  re- 
spondent cites  the  following  cases:  Pierson  v.  Hooker,  3  Johns. 
68;  Austin  v.  Hall,  13  Johns.  286;  Fitch  v.  Forman,  14  Johns.  172; 
Bulkley  v.  Dayton,  14  Johns.  386;  Wheeler  v.  Curtis,  11  Wend.  652; 
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Wells  v.  Evans,  20  Wend.  252.  In  a  later  decision  (Gock  v.  Keneda, 
29  Barb.  120,  which  was  a  case  of  two  tenants  in  common  of  chat- 
tels, for  the  conversion  thereof),  it  was  held  that  a  settlement  of 
an  account,  and  the  release  of  the  defendant  by  one  of  the  par- 
ties, conld  not  operate  to  defeat  the  rights  of  the  other  to  recover 
his  portion  of  the  damages.  In  the  opinion  the  court  considered 
Austin  v.  Hall,  and  Decker  v.  Livingston,  15  Johns.  479,  and  pointed 
ont  the  distinction  between  those  cases  and  the  one  then  under 
consideration,  reaching  the  conclusion  that  the  rule  prevailing  in 
actions  by  tenants  in  common  for  trespass  upon  lands  is  not  appli- 
cable to  tenants  in  common  of  personal  property,  and  citing  with 
approval  cases  holding  that  when  one  is  liable  to  two  or  more  on  a 
joint  contract,  and  settles  with  one  for  part  of  the  claim,  the 
others  may  sue  for  their  part  without  joining  the  one  settled  with, 
because  a  settlement  by  one  tenant  in  common  of  personal  property, 
without  the  consent  of  the  others,  only  inures  as  a  settlement  with 
the  party  settling.  This  case  unquestionably  supports  the  plaintiffs' 
position.  Bo  far  as  our  examination  discloses,  its  authority  has 
not  since  been  called  in  question.  It  is  cited  in  Goodwin  v.  Griffis, 
88  N.  Y.  629-636,  and  Hathaway  v.  Insurance  Co.,  134  N.  Y.  409-412, 
32  N.  E.  40,  and  in  the  latter  case  as  furnishing  an  exception  to  the 
rule  of  Austin  v.  Hall  and  Decker  v.  Livingston,  supra. 

The  respondent  urges  that,  should  it  be  held  that  the  ground  upon 
which  the  trial  court  directed  a  verdict  in  favor  of  the  defendant 
was  not  tenable,  still  the  judgment  should  be  affirmed  if,  upon  the 
whole  case,  it  should  appear  that  the  defendant  was  entitled  to  a 
direction  of  a  verdict  Without  considering  that  proposition,  we 
proceed  to  a  brief  consideration  of  the  other  grounds  upon  which, 
in  part,  the  motion  was  based. 

It  iB  claimed  that  the  evidence  shows  that  the  employment  of  the 
plaintiffs  and  Smoot  was  to  sell  the  property  for  f 1,350,000,  in  which 
event  the  plaintiffs  were  to  have  $ 100,000  for  their  services;  that 
in  any  event,  by  the  terms  of  the  contract,  the  property  was  to 
net  the  defendant,  over  and  above  all  payments  for  brokerage  or 
otherwise,  the  sum  of  f 1,250,000;  and  that  no  such  sale  was  ef- 
fected. It  is  undisputed  that,  in  all  the  conversations  had  between 
the  defendant  and  the  plaintiffs  or  Smoot,  the  defendant  insisted 
that  the  price  he  should  receive  should  be  $1,250,000,  net.  But 
some  of  the  plaintiffs  testified  that  the  agreement  with  the  de- 
fendant was  that  they  should  find  him  a  purchaser,  and  that  the 
price  should  be  f 1,350,000,  $100,000  of  which  should  be  paid  to  the 
plaintiffs  and  Smoot,  leaving  to  him  the  sum  which  he  desired  to 
obtain  for  his  property.  Their  position  was  that,  together  with 
Smoot,  they  found  Mm  a  purchaser,  but  that,  in  violation  of  his 
arrangement  with  them,  the  defendant  only  asked  and  received 
$ 1,250,000,  by  reason  whereof  they  became  entitled  to  the  commis- 
sions agreed  upon.  Against  their  position,  which  suffers  embarrass- 
ment from  contradictory  statements  on  the  part  of  one  or  more  of 
the  plaintiffs,  is  the  significant  fact  that  the  negotiations  with  the 
brokers  in  London  who  acted  for  the  real  purchasers  seem  to  have 
been  conducted  in  behalf  of  the  plaintiffs  by  their  associate  Smoot, 
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who,  with  the  defendant  and  the  London  brokers,  arranged  the 
terms  of  purchase  and  sale,  and  subsequently  accepted  from  the 
purchasers'  brokers,  for  his  services,  a  certain  sum  of  money,  to- 
gether with  a  number  of  shares  of  the  stock  of  the  new  corporation, 
in  payment  for  his  services.  Again,  the  plaintiff  Fisher,  in  an 
affidavit  made  December  24, 1891,  said,  "I  have  no  claim  whatsoever 
against  said  defendant  for  or  on  account  of  commissions  earned,  or 
claimed  by  me  to  have  been  earned,  by  reason  of  the  sale  or  transfer 
of  the  capital  stock  of  the  E.  W.  Bliss  Company."  The  affidavit 
was  made  some  eight  months  after  this  action  was  brought,  and, 
unexplained,  has  a  tendency  to  show  what  his  understanding  of  the 
original  contract  was,  and  its  bearing  upon  his  right  to  recover 
commissions  for  the  sale  effectuated  through  the  defendant  and 
plaintiffs'  associate  Smoot,  to  whom,  he  testified,  "I  trusted  my 
affairs  on  the  other  side,  *  *  •  and  my  interest.  He  repre- 
sented me  on  the  other  side.  •  *  *  Whatever  time  he  went  to 
London,  he  represented  this  property  that  he  was  negotiating. 
He  represented  us  four  gentlemen  who  were  associated.  He  was 
doing  the  entire  business."  In  explanation  of  his  affidavit,  he  said 
he  had  been  informed  by  the  defendant  that  he  managed  the  whole 
thing  himself,  and  consequently  the  plaintiffs  were  not  entitled  to 
anything,  and  that,  believing  the  statement,  he  made  the  affidavit, 
but  subsequently  reaching  the  conclusion  that  he  had  been  de- 
ceived,— that  Bliss  had  not  managed  it  himself,  but,  on  the  contrary, 
the  sale  had  been  brought  about  by  his  associate  Smoot,  who  was 
representing  him  and  the  other  plaintiffs  in  London, — he  changed 
his  mind  as  to  Bliss'  liability  to  him  for  commissions.  A  further 
consideration  of  the  evidence  under  this  head  will  not  be  profitable, 
because  the  questions  relating  to  the  weight  of  testimony,  the  con- 
sideration to  be  given  to  the  apparent  contradictions,  the  explana- 
tions offered  in  relation  to  them,  and  the  proper  inferences  to  be 
drawn  from  the  testimony  as  a  whole,  are  for  the  jury,  not  the 
court,  to  pass  upon. 

The  further  point  is  made  that,  Smoot  having  finally  accepted  a 
commission  from  the  purchasers,  the  plaintiffs  cannot  recover  a 
commission  from  the  seller,  even  though  the  contract  with  the  de- 
fendant was  as  claimed  by  them.  That  plaintiffs  did  have  an  un- 
derstanding with  their  associate  Smoot  that  they  were  to  receive 
some  shares  of  stock  from  the  purchasers,  in  the  event  of  the  con- 
summation of  the  sale,  is  made  clear  by  Fisher's  testimony;  and, 
were  there  no  evidence  that  such  expectations  on  the  part  of  the 
plaintiffs  were  understood  by  the  defendant  Bliss  at  about  the  time 
of  the  making  of  the  alleged  contract  between  defendant  and  these 
plaintiffs  with  their  associate  Smoot,  defendant's  point  would  be 
well  taken.  Employment  of  a  broker  by  an  owner  of  property  is  to 
effect  a  sale  on  terms  most  advantageous  to  his  employer.  This  the 
broker  cannot  do,  and  at  the  same  time  render  similar  services  to  the 
party  to  whom  he  attempts  to  sell  the  property.  It  is  impossible 
for  the  broker  to  negotiate  for  the  benefit  of  both,  for,  if  he  gets 
a  good  price  for  the  property  sold,  it  is  obtained  from  the  man 
who  buys,  and,  if  the  man  who  buys  secures  a  good  bargain,  it  is 
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necessarily  at  the  expense  of  him  who  sella;  and  so  the  general 
rale  has  come  to  be  well  established,  that  where  an  agent  accepts 
a  commission  from  the  seller  he  cannot  also  receive  one  from  the 
purchaser,  although,  in  advance  of  the  sale,  the  purchaser  may 
have  contracted  to  pay  him  a  commission.  The  rule  was  estab- 
lished to  prevent  fraud,  and  it  has  an  exception  which  grows  out 
of  a  situation  where  the  reason  for  the  rule  does  not  exist.  If 
a  party  employs  a  broker,  agreeing  to  pay  him  for  his  services, 
and  has  knowledge  that  he  is  also  to  be  paid,  or  expects  to  be  paid, 
by  the  other  party,  the  agreement  will  be  enforced.  Rowe  v.  Ste- 
vens, 53  N.  Y.  621.  Fisher  testifies  that  his  conversations  with 
Smoot  in  respect  to  the  expected  contributions  to  the  brokers  by 
the  purchasers  of  certain  of  the  shares  of  stock  was  communicated 
by  him  to  the  defendant,  Bliss,  in  his  private  office,  who,  with  such 
knowledge,  assented  to  the  further  negotiations  had  by  plaintiffs 
and  Smoot  under  the  arrangement  which  he  had  with  them.  If 
Fisher's  testimony  in  such  respect  be  true,  the  defendant  was  with- 
in the  exception  to  the  general  rule.  Whether  it  was  true,  pre- 
sented a  question  for  the  jury.  The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellants,  to  abide  the 
event.    All  concur. 

(86  Hun,  189.) 

HURST  v.  CRESSON  &  CLEARFIELD  COAL  &  COKE  CO. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

L  Contracts— Action  on— Past  Consideration. 

A  writing  which  recites  that,  in  consideration  of  special  services  there- 
tofore rendered  to  defendant  by  plaintiff's  assignor  in  securing  a  contract 
for  the  sale  of  coal,  defendant  agrees  to  pay  a  commission  of  15  cents 
per  ton  on  all  coal  sold  and  delivered  under  the  contract  of  sale,  implies 
that  the  services  were  performed  at  the  instance  of  defendant,  and  there- 
fore, in  an  action  to  recover  the  commission,  the  complaint  need  not 
allege  such  request,  where  the  contract  is  set  out  in  full. 

8.  Counterclaim— Action  on  Contract. 

In  an  action  to  recover  commissions  oh  a  sale  of  coal  made  by  plain- 
tiff's assignor  for  defendant,  an  answer  which  alleges  that  before  defend- 
ant agreed  to  pay  the  commissions  sued  for  plaintiff's  assignor  agreed 
to  obtain  for  defendant  special  privileges  for  the  shipment  of  all  coal 
called  for  under  the  contract  of  sale,  that  such  privileges  were  obtained 
In  respect  to  only  a  part  of  the  coal  sold,  and  that  the  failure  to  obtain 
the  same  privileges  as  to  the  balance  of  the  coal  resulted  in  damage  to 
defendant,  is  insufficient,  In  that  it  appears  that  the  alleged  promise  to 
obtain  the  special  privileges  was  made  before  the  agreement  to  pay 
commissions,  and  therefore  became  merged  therein. 

8.  Parol  Evidence— When  not  Admissible. 

A  contract  by  which  defendant  agrees  to  pay  plaintiff's  assignor  15 
cents  per  ton  for  all  coal  sold  under  a  contract  obtained  by  him  con- 
tains nothing  which  suggests  that  it  does  not  embody  the  entire  agree- 
ment, and  therefore  parol  evidence  is  not  admissible  to  show  that  plain- 
tiff agreed  to  render  further  services  in  connection  with  the  procuring  of 
the  contract  of  sale,  which  he  had  failed  to  render. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  H.  Hurst  against  the  Cresson  &  Clearfield 
Coal  &  Coke  Company  to  recover  a  balance  due  on  a  contract  be- 
tween one  John  E.  Ingersoll,  plaintiff's  assignor,  and  defendant 
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From  a  judgment  for  $ 5,709.25,  entered  on  a  verdict  in  favor  of 
plaintiff  directed  by  the  court,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Charles  F.  Estwick,  for  appellant 
Benjamin  Yates,  for  respondent, 

PARKER,  J.  The  object  of  this  action  was  to  recover  the  sum 
of  16,031.71,  a  balance  claimed  to  be  due  to  the  plaintiff  under  a 
contract  of  which  the  following  is  a  copy: 

"Boston,  Mass.,  June  8th,  1891. 

"In  consideration  for  special  services  rendered  In  securing  contract  with 
the  New  York  and  New  England  R.  R.  for  200,000  tons  of  coal,  more  or  less, 
we  hereby  agree  to  pay  John  E.  Ingersoll,  of  New  York,  as  a  commission 
for  said  special  services,  15c.  (fifteen  cents)  per  ton  on  all  coal  sold  and  de- 
livered to  the  said  New  York  and  New  England  R.  R.  under  contract  made 
this  day  with  said  New  York  and  New  England  R.  R.,  from  June  10,  1891, 
to  June  10,  1892,  said  commission  of  15c  (fifteen  cents)  per  ton  to  be  paid 
by  us  to  the  said  Ingersoll  as  fast  as  said  coal  is  delivered  to  and  paid  for  by 
the  said  New  York  and  New  England  R.  R. 

"Cresson  &  Clearfield  Coal  &  Coke  Co., 

"Witness:  Sam'l  a  Elliott  By  J.  C.  Wittenberg." 

The  complaint  set  up  a  copy  of  the  contract;  the  delivery  of 
106,875  tons  of  coal  by  the  defendant  to  the  New  York  &  New  Eng- 
land Railroad  Company;  payment  therefor  by  it  to  the  defendant; 
payment  by  the  defendant  to  Ingersoll,  plaintiff's  assignor,  of  the 
sum  of  $ 10,000,  on  account  of  the  amount  due  him  from  the  defend- 
ant for  commissions  under  the  contract;  and  the  assignment  of 
Ingersoll's  interest  under  the  contract  to  this  plaintiff  prior  to  the 
commencement  of  this  action. 

When  the  cause  came  on  for  trial,  the  defendant  moved  to  dis- 
miss the  complaint,  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  motion  was  founded 
upon  the  authority  of  Lampleigh  v.  Brathwait,  1  Smith,  Lead.  Cas. 
167;  Parker  v.  Crane,  6  Wend.  647;  Comstock  v.  Smith,  7  Johns. 
87;  Bartholomew  v.  Jackson,  20  Johns.  28;  Herendeen  v.  De  Witt,  49 
Hun,  56, 1  N.  Y.  Supp.  467.  These  cases  assert  the  general  rule  to  be 
that  where  a  promise  to  pay,  made  subsequent  to  the  completion 
of  the  services,  is  alleged  in  the  complaint,  it  must  also  be  alleged 
that  such,  services  were  rendered  at  defendant's  request.  In  Com- 
stock's  Case  the  court  said: 

"It  does  not  seem  requisite,  In  every  case  of  a  past  consideration,  to  lay 
an  express  request  in  the  declaration,  though  the  cases  in  which  it  is  not  re- 
quired are  rather  exceptions  to  the  general  rule.  They  are  such  In  which 
a  beneficial  consideration  and  a  request  are  necessarily  implied  from  the 
moral  obligation  under  which  a  party  was  placed." 

And  in  Herendeen's  Case  the  court  said: 

"It  was  formerly  a  rule  of  pleading,  and  such  It  probably  Is  now,  that 
when  the  consideration  was  executed,  and  the  validity  of  the  promise  de- 
pended upon  the  previous  request,  such  request  should  be  alleged." 
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Assuming,  as  did  the  court  in  the  last  case,  that  the  general  rule 
asserted  by  the  cases  we  have  cited  now  obtains,  still  this  case  is 
not  within  it;  because  the  contract  not  only  expresses  the  con- 
sideration, but  it  imports  that  the  services  which  .constituted  it 
were  performed  at  the  instance  of  the  defendant.  It  asserts  the 
making  of  the  contract  between  defendant  and  the  New  York  & 
New  England  Railroad  Company,  on  the  day  when  the  agreement 
in  suit  was  executed,  by  which  the  former  was  to  furnish  the  latter 
coal  for  a  period  of  one  year;  and  that  in  consideration  of  the 
special  services  of  Ingersoll  in  securing  for  the  defendant  such 
contract  it  would  pay  him  a  commission  of  15  cents  a  ton,  as  fast 
as  the  coal  should  be  delivered  and  paid  for.  In  other  words, 
defendant  by  its  contract  said,  in  effect :  Ingersoll  has,  by  special 
services  in  our  behalf,  induced  the  New  York  &  New  England 
Railroad  Company  to  enter  into  a  contract  with  us  this  day,  which 
is  of  such  value  that  we  agree  to  pay  him  a  fixed  commission  in 
consideration  for  such  services.  It  is  certainly  a  reasonable  in- 
ference, from  the  language  employed,  that  the  special  services  were 
rendered  at  the  request  of  the  defendant.  And  when  the  contract 
asserts  a  previous  request,  or  such  a  request  is  fairly  inferable 
from  the  instrument,  it  is  unnecessary  that  the  request  should  be 
specially  pleaded,  if  the  contract  be  set  up  in  full.  Our  conclu- 
sion, therefore,  is  that  the  court  did  not  err  in  denying  the  motion 
to  dismiss  the  complaint 

The  plaintiff,  to  establish  his  cause  of  action,  put  in  evidence  the 
contract  between  the  defendant  and  the  New  York  &  New  England 
Railroad  Company,  consisting  of  a  letter  of  the  former  under  date 
of  May  20,  1891,  offering  coal  and  terms,  and  an  acceptance  by  the 
latter  by  letter  signed  and  delivered  to  defendant  in  Boston,  on 
June  8th,  on  which  date,  and  at  the  same  place,  the  contract  between 
defendant  and  Ingersoll  was  executed  and  delivered  by  the  defend- 
ant. It  was  admitted  that  under  the  contract  the  defendant  deliv- 
ered to  and  was  paid  by  the  railroad  company  for  97,500  tons  of 
coal;  and  it  was  conceded  that  at  the  contract  rate  the  sum  re- 
maining due  under  the  Ingersoll  contract  was  $5,278.48.  This  evi- 
dence, together  with  the  admissions  contained  in  the  answer,  made 
out  a  cause  of  action. 

The  answer  of  the  defendant  alleged  for  a  counterclaim  to  plain- 
tiffs cause  of  action  and  by  way  of  a  separate  defense,  "that  on  or 
about  the  8th  day  of  June,  1891,  and  previous  to  the  entering  into 
the  contract  hereinbefore  referred  to,  the  said  John  E.  Ingersoll 
represented,  promised,  and  agreed  to  and  with  the  defendant  that 
*  *  *  he  would  obtain  from  the  New  York  &  New  England  Rail- 
road Company  special  concessions  and  privileges  for  the  defendant 
with  reference  to  the  shipment  of  all  coal  called  for  under  the  con- 
tract to  be  entered  into  with  the  New  York  &  New  England  Rail- 
road Company."  It  further  alleges  that  such  concessions  and  privi- 
leges were  granted  by  the  railroad  company  to  the  defendant  in 
respect  to  the  60,000  tons  of  coal,  and  no  more;  and  that  the  failure 
of  Ingersoll  tov  carry  out  the  contract,  occasioned  by  the  railroad 
company's  refusal  to  grant  the  concession  and  privileges  as  Inger- 
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soil  represented  it  would  do,  caused  damage  to  the  defendant  in 
the  sum  of  $15,000.  The  evidence  offered  by  the  defendant  in  sup- 
port of  its  alleged  counterclaim  was  excluded  by  the  court  upon 
the  grounds  {1)  that  it  appears  by  the  answer  that  the  alleged 
promise  of  Ingersoll  was  made  prior  to  the  contract  sued  upon, 
and  therefore  became  merged  in  the  written  contract  executed  by 
the  defendant;  (2)  that,  were  his  promise  to  be  treated  as  collateral 
to  the  main  contract,  such  promise,  whatever  it  was,  was  fulfilled 
when  he  secured  a  contract  which  was  satisfactory  to  and  accepted 
by  the  defendant.    In  thus  ruling  the  court  did  not  commit  error. 

The  authorities  cited  by  the  counsel  for  the  appellant  in  support 
of  the  proposition  that  the  rule  prohibiting  the  reception  of  parol 
evidence  to  vary  or  modify  a  written  agreement  does  not  apply 
where  the  original  contract  was  verbal  and  entire,  and  a  part  only 
was  reduced  to  writing,  nor  to  a  collateral  undertaking,  are  not 
applicable  to  this  situation.  There  is  nothing  in  this  contract 
which  suggests  that  it  does  not  embody  the  entire  agreement  of  the 
parties.  On  the  contrary,  it  asserts  that  Ingersoll  had  performed 
the  services  which  constituted  the  consideration  for  the  contract 
According  to  its  terms,  Ingersoll  was  to  be  paid  a  commission  on 
the  coal  sold  and  delivered  to  the  railroad  company,  because  of  the 
services  which  he  had  already  rendered  in  procuring  the  railroad 
company  to  enter  into  a  contract  with  the  defendant,  which  it  had 
accepted.  The  concessions  and  privileges  which  the  defendant  as- 
serts in  its  answer  Ingersoll  was  to  procure  it  alleges  were  to  be 
procured  by  him  from  the  railroad  company,  and  in  the  ordinary 
course  of  business  would  have  been  embodied  in  the  contract  be- 
tween the  railroad  company  and  the  defendant;  and  its  acceptance 
of  the  contract,  which  Ingersoll  procured  the  railroad  company  to 
make  with  it,  evidenced  its  satisfaction  with  the  work  which  he 
had  performed  in  that  direction.  Its  satisfaction  was  further  con- 
firmed and  put  at  rest  by  the  agreement  thereafter  executed  by  the 
defendant,  by  which,  in  terms,  it  agreed  to  pay  the  commission  of 
15  cents  a  ton  for  the  services  rendered  by  him  in  procuring  the 
execution  of  such  contract  In  the  light  of  these  facts,  and  by 
reason  of  the  language  of  this  contract,  it  must  be  held  that  the 
rule  which  requires  the  rejection  of  parol  evidence  when  offered 
to  cut  down  or  take  away  obligations  entered  into  between  parties, 
and  by  them  put  in  writing,  was  applicable. 

The  appellant  also  attempts  to  invoke  in  its  support  another 
exception  to  the  general  rule  relating  to  the  admission  of  parol 
evidence  to  change  or  modify  a  written  agreement,  to  wit,  that 
parol  evidence  may  be  admitted  to  prove  that  the  paper,  which  is 
in  form  a  complete  contract,  was  delivered  to  take  effect  only  on 
performance  of  a  condition.  But  it  seems  to  us  a  sufficient  answer 
to  this  contention  to  say  that  there  is  nothing  in  either  defendant's 
answer,  or  in  the  evidence  offered  by  it,  asserting  or  tending  to 
establish  that  this  contract  was  delivered  upon  condition  that  it 
should  take  effect  only  upon  performance  by  the  railroad  company 
of  conditions  not  specified  in  its  contract  with  the  defendant,  or 
upon  performance  by  Ingersoll  of  any  future  services,  or  to  await 
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a  full  realization  by  the  defendant  of  the  benefits  expected  to  accrue 
as  a  result  of  services  supposed  to  be  fully  performed.  The  con- 
tract, on  the  other  hand,  distinctly  provided  for  payment  to  "Inger- 
soll  as  fast  as  said  coal  is  delivered  to  and  paid  for  by  the  said  New 
York  &  New  England  Railroad."  The  judgment  should  be  affirmed, 
with  costs.   All  concur. 


(8«  Hun,  162.) 

BLISS  et  aL  v.  FOSDICK  et  aL 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Trusts — Creation — Abandonment  of  Intent. 

Testatrix  executed  a  transfer  absolute  In  form  of  1,000  shares  of  stock 
to  one  F.,  who  on  the  next  day  prepared  and  caused  testatrix  to  sign  a 
letter  addressed  to  himself,  stating  that  she  desired  him,  out  of  the  pro- 
ceeds of  such  shares,  to  give  certain  sums  "to  the  various  charitable  or- 
ganizations of  which  a  list  is  hereto  annexed."  While  F.  was  still  in 
testatrix's  room,  several  papers  were  handed  to  him  (by  whom  it  did  not 
appear),  on  which  were  written  the  names  of  various  charitable  cor- 
porations. F.  retained  the  letter,  but  as  he  left  the  house  he  handed  the 
papers  containing  the  names  of  the  charitable  corporations  to  testatrix's 
attendant,  and  directed  her  to  keep  them  safe.  She  gave  them  to  the  tes- 
tatrix, and  afterwards  copied  them  on  one  paper,  and  burned  the  origi- 
nals. The  papers  were  prepared  during  the  preceding  night  by  the  tes- 
tatrix and  her  attendant  testatrix  then  fearing  that  she  would  not  live 
until  morning.  F.  deposited  certificates  of  stock  in  the  testatrix's  safe- 
deposit  vault  box.  On  the  next  day  testatrix  executed  a  codicil  to  her 
will,  by  which  she  bequeathed  out  of  the  proceeds  of  the  stock  $100,000, 
to  be  divided  equally  among  certain  charitable  corporations.  Held,  that 
the  evidence  did  not  show  a  creation  of  the  trust  by  a  delivery  of  a  list 
of  names  of  the  intended  beneficiaries,  but  was  abandoned  by  the  testa- 
trix, and  the  codicil  was  executed  in  its  place. 

Appeal  from  special  term,  New  York  county. 

Action  by  George  Bliss,  Henry  Parish,  and  Duncan  Smith,  as 
executors  of  Elizabeth  Fogg,  against  Charles  B.  Fosdick,  individ- 
ually and  as  an  executor  of  Elizabeth  Fogg,  and  others.  A  judg- 
ment was  rendered  in  favor  of  defendants  Fosdick  and  the  St 
John's  Guild,  and  plaintiffs  and  defendants  Hiram  H.  Fogg,  Mary 
J.  A  Phipps,  and  Benjamin  Phipps,  as  executors  of  John  A 
Phipps,  appeal.  Reversed. 

This  action  was  brought  to  determine  the  title  to  one  thousand  shares  of  the 
capital  stock  of  the  Gutta-Percha  &  Rubber  Manufacturing  Company.  The 
appellants  claim  that  the  title  Is  in  the  executors  of  Elizabeth  Fogg,  and  the 
respondents  assert  that  the  title  is  in  Charles  B.  Fosdick,  as  trustee.  July 
2,  1888,  Elizabeth  Fogg  executed  her  last  will  and  testament,  in  which 
George  Bliss,  Henry  Parish,  and  Duncan  Smith  were  nominated  as  execu- 
tors. After  making  various  bequests,  she  devised  and  bequeathed  the  re- 
mainder of  her  estate  to  Hiram  H.  Fogg  and  John  A.  Phipps.  On  November 
12,  1800,  the  Gutta-Percha  &  Rubber  Manufacturing  Company  issued  a  cer- 
tificate (No.  31)  to  Elizabeth  Fogg  for  1,000  shares  of  the  stock  of  that  cor- 
poration. At  some  time  prior  to  December  19,  1800,  Mrs.  Fogg's  pastor,  the 
Rev.  Mr.  Williams,  handed  to  her  a  piece  of  paper,  on  which  he  had  written 
the  following: 

"I  desire  to  bequeath  the  one  hundred  thousand  dollars,  which  is  now  in 

the  keeping  of  ,  to  the  Young  Women's  Christian  Association  of  New 

York  City.  Hils  property  Is  my  private  fortune,  and  not  a  part  of  my  late 
husband's  estate;  and  I  make  this  disposal  thereof  because  I  desire,  of  my 
own  act,  to  make  a  gift  to  God's  poor." 
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On  the  19th  of  December,  1890,  Mrs.  Fogg  executed  a  transfer  of  said 
shares,  printed  on  the  back  of  certificate  No.  31,  of  which  transfer  the  follow- 
ing is  a  copy: 

"For  value  received,  I  have  bargained,  sold,  assigned,  and  transferred,  by 
these  presents,  and  do  hereby  sell,  assign,  and  transfer,  to  Charles  B.  Fob* 
dick,  tbe  capital  stock  named  in  the  within  certificate;  and  I  do  hereby 
constitute  and  appoint  Charles  B.  Fosdlck  my  true  and  lawful  attorney, 
Irrevocably,  for  me,  and  in  my  name  and  stead,  to  use,  to  sell,  assign,  trans- 
fer, and  set  over  all  or  any  part  of  tbe  said  stock,  and  for  that  purpose  to 
make  and  execute  all  necessary  acts  of  assignment  and  transfer  to  one  or 
more  persons,  to  substitute  with  like  full  power. 

"[Signed]  Elizabeth  Fogg. 

"Dated  19th  December.  1890. 

"Signed  and  acknowledged  In  the  presence  of  Annie  Julia  Norton." 

This  transfer  was  executed  in  the  forenoon  of  the  day  of  its  date,  at  359 
Fifth  avenue,  and  handed  to  Charles  B.  Fosdick.  At  this  time  Mrs.  Fogg 
was  confined  to  her  bed  by  a  sickness  from  which  she  did  not  recover.  The 
witness  to  the  transfer  (Annie  Julia  Norton)  was  the  attendant  of  Mrs.  Fogg, 
her  confidential  friend,  and  had  the  care  of  her  from  early  in  September, 
1890,  until  her  death,  which  occurred  January  3,  1891.  After  receiving  the 
transfer  of  the  above-mentioned  certificate,  Mr.  Fosdick  went  directly  to  the 
Fifth  Avenue  Safe-Deposit  Company,  where  he  had  a  conversation  with 
■George  Montague,  the  president  of  that  corporation,  in  which  Mr.  Fosdick 
told  Mr.  Montague  of  the  purpose  of  Mrs.  Fogg  to  give  the  avails  of  this  cer- 
tificate to  charitable  corporations;  and  thereupon  Mr.  Montague  wrote  on  a 
small  piece  of  paper,  "The  Training  School  for  Nurses,"  "The  Aged  and  In- 
firm Clergy  Fund,"  as  two  worthy  charitable  corporations,  and  handed  the 
memorandum  to  Mr.  Fosdick.  who,  later  in  tbe  day  of  December  19th,  left 
it  with  Mrs.  Fogg.  The  night  of  December  19th  and  20th  was  wholly  spent 
by  Mrs.  Fogg  and  Miss  Norton  in  selecting  charitable  corporations  among 
which  the  avails  of  the  aforesaid  shares  of  stock  should  be  divided.  After 
making  several  memoranda,  Miss  Norton  wrote  the  names  of  the  corporations 
selected,  aside  from  the  names  of  the  two  corporations  written  by  Mr.  Mon- 
tague, on  a  single  piece  of  paper.  Upon  another  piece  of  paper  she  wrote  the 
uames,  "John  Peterson,  Carl,  his  sister-in-law,  Thomas  Doran,  Sallle  NeilBon, 
and  a  small  breastpin."  Miss  Norton  entered  no  sums  opposite  the  names  of 
these  persons.  December  20,  1890,  at  about  9  a.  m.,  Mr.  Fosdick  called  on 
Mrs.  Fogg;  having  with  him  a  writing  which  he  devised,  which  had  been 
copied  by  his  bookkeeper,  and  which  Mrs.  Fogg  then  signed,  of  which  the  fol- 
lowing Is  a  copy: 


"Mr.  Charles  B.  Fosdick— Dear  Sir:  I  this  day  place  in  your  individual 
possession,  conveying  to  you,  all  my  right,  title,  and  interest  In  one  thousand 
(1,000)  shares  stock  of  the  Gutta-Percha  and  Rubber  Manufacturing  Company. 
From  the  proceeds  thereof,  I  desire  that  you  do  appropriate  the  sum  of  one 
hundred  thousand  dollars,  in  the  name  of  Elizabeth  Fogg,  in  suras  of  five 
thousand  dollars  each,  to  the  various  charity  organizations  of  which  a  list 
Is  hereto  annexed. 

"Very  truly,  yours.  Elizabeth  Fogg." 

This  paper  has  remained  in  the  possession  of  Mr.  Fosdick  since  its  execu- 
tion. While  Mr.  Fosdick  was  in  Mrs.  Fogg's  room  he  received  from  some  one 
(from  whom  does  not  appear)  the  memorandum  written  by  George  Montague, 
the  paper  on  which  Miss  Norton  had  written  the  names  of  certain  corpora- 
tions, and  the  paper  on  which  she  had  written  the  names,  "John  Peterson. 
Carl,  his  sister-in-law,  Thomas  Doran,  Sallle  Nellson,  and  a  small  breastpin." 
Mrs.  Fogg  occupied  a  room  on  the  second  floor  of  the  house.  Just  as  Mr. 
Fosdick  was  leaving  the  residence,  he  met  Miss  Norton,  In  the  reception  room, 
on  the  first  floor,  and  handed  to  her  the  three  pieces  of  paper,  and  charged 
her  to  keep  them  safe,  and  thereafter  she  gave  them  to  Mrs.  Fogg.  After 
Miss  Norton  received  the  three  papers  from  Mr.  Fosdick,  he  left  the  house, 
and  went  to  the  Fifth  Avenue  Safe-Deposit  Company,  where  he  placed  the 
stock  certificate  and  the  transfer  indorsed  thereon  in  Mrs.  Fogg's  private 


"New  York.  20th  Dec'r,  1890. 
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box,  where,  after  her  death,  it  was  found  by  her  executors.  No  consideration 
was  received  by  Mrs.  Fogg  for  the  transfer,  and  the  shares  have  not  been 
transferred  on  the  books  of  the  Gutta-Percha  &  Rubber  Manufacturing  Com- 
pany. Later  In  the  day  of  December  20, 1880,  Miss  Norton  copied  the  names 
of  the  corporations  from  the  two  pieces  of  paper  (one  written  by  her  the 
night  before,  and  one  written  by  Mr.  Montague)  onto  the  paper  on  which  the 
Rev.  Mr.  Williams  had  written  the  words  above  quoted.  The  following  is  a 
copy  of  the  new  or  transcribed  list  of  corporations,  which  is  known  in  this 
litigation  as  "Exhibit  No.  3": 

"Exhibit  No.  8. 

"I  desire  to  bequeath  the  one  hundred  thousand  dollars  which     ThUwM  on  a 

Is  now  in  the  keeping  of  to  the  Young  Women's  Christian  J™^p,^t, 

Association  of  New  York  City.  This  property  is  my  private  side  «w  the 
fortune,  and  not  a  part  of  my  late  husband's  estate;  and  I  make  *rltlnK 10  Md 
this  disposal  thereof  because  I  desire,  of  my  own  act,  to  make  l^aio"^ 
a  gift  to  God's  poor.  school  for 

"Diet  Kitchen,  N.  Y.  Kun*>,  N.  T." 

"Training  School  for  Nurses,  N.  Y. 

 ..     "Aged  and  Infirm  Clerg.  Fund,  N.  Y.  0n  other  dde 

"NO."       "St  John's  Guild,  Of  N.  Y.  of  pa«e  *ae  all 

(in  peneiL)   "Home  for  Working  Girls,  W.  Eleventh  street,  N.  Y.  that  foiiowe. 
"N.  Y.  Homoeopathic  Medical  College  and  Hospital, 
N.  Y. 

"Unitarian  Employment  Society,  N.  Y. 

"Home  for  the  Aged,  N.  Y. 

"Old  Ladles'  Home  in  Charlestown,  Mass. 

"Original." 

Miss  Norton  at  the  same  time  copied  the  names  of  persons  onto  another 
piece  of  paper,  which  is  known  in  this  litigation  as  "Exhibit  L,"  and  of 
which  the  following  is  a  copy: 

"Exhibit  L. 

John  Peterson   $4,000 

Carl  Anderson  (his  sister-in-law)   3,000 

(The  word*  "hto  slater-ln-law"  erased  in  pencil,  aod  "Anderson"  writ- 
ten above  In  pencil.) 

Thomas  Doran   500 

SaUie  Neilson   500 

and  a -small  breastpin. 

Hassle  Lamont  (in  pencil)   500  (In  pencil.) 

Women's  Emplt  Socy.   0»  pencil)  

"Original." 

As  copied  by  her,  this  list  closed  with  the  word  "breastpin."  She  then 
pinned  the  two  pieces  of  paper.  Exhibits  No.  3  and  L,  together,  and  gave 
them  to  Mrs.  Fogg,  and  burned  the  piece  from  which  Exhibits  No.  8  and 
L  were  copied. 

In  the  afternoon  of  December  20,  Mr.  Fosdlck  called  on  Mrs.  Fogg  and, 
at  her  request,  wrote  a  letter  to  Mr.  William  M.  Prichard,  a  lawyer,  asking 
him  to  call  on  Mrs.  Fogg.  On  the  next  day  (Sunday,  December  21st),  Mr. 
Prichard  called,  pursuant  to  the  letter.  Exhibits  No.  3  and  L  were  handed 
him,  and  he  drafted  a  codicil,  of  which  the  following  Is  a  copy: 

"I,  Elizabeth  Fogg,  residing  at  number  359  Fifth  avenue,  In  the  city  of 
New  York,  having  heretofore  made  and  duly  executed  my  last  will  and* 
testament,  do  now  make,  publish,  and  declare  this  codicil  to  the  same. 

"First.  I  give  and  bequeath  to  John  Peterson  four  thousand  dollars;  to 
Carl  Anderson,  three  thousand  dollars;  to  Thomas  Doran,  five  hundred  dol- 
lars; to  Sallle  Neilson,  five  hundred  dollars;  to  Hassle  Lamont,  five  hun- 
dred dollars. 

"Second.  Out  of  the  proceeds  of  sale  of  one  thousand  shares  of  the  Gutta- 
percha and  Rubber  Manufacturing  Company,  which  I  regard  as  represent- 
ing my  own  private  fortune,  and  not  a  part  of  my  late  husband's  estate,  and 
to  transfer  which  a  power  has  lately  been  given  to  Mr.  Charles  B.  Fosdlck, 
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I  do  hereby  give  and  bequeath  the  sum  of  one  hundred  thousand  dollars,  to 
be  equally  divided  among  the  following  charitable  associations,  to  be  ap- 
plied to  the  benevolent  uses  administered  by  them,  respectively,  that  Is  to 
say:  1.  The  Young  Women's  Christian  Association  of  New  York  City.  2. 
The  New  York  Diet  Kitchen.  8.  The  Training  School  for  Nurses  connected 
with  Bellevue  Hospital.  4.  The  Fund  for  Aged  and  Infirm  Clergymen,  New 
York.  5.  The  Home  for  Working  Girls,  situate  in  West  Eleventh  street. 
New  York.  6.  The  New  York  Homoeopathic  Medical  College  and  Hospital. 
7.  The  Society  for  the  Employment  and  Relief  of  Poor  Women.  8.  The 
Home  for  the  Aged,  New  York.  9.  Old  Ladies'  Home,  Charlestown,  Mas- 
sachusetts. I  make  these  bequests  because  I  desire,  of  my  own  act,  to  make 
a  gift  to  God's  poor;  and  it  is  my  will  that  the  same  stand  good  to  the 
beneficiaries  Intended,  whether  the  above  designations  are  or  not  their  cor- 
rect legal  names,  respectively. 

"Third.  I  name  and  appoint  my  friend  Mr.  Charles  B.  Fosdick  to  be  one 
of  the  executors  of  my  will,  in  connection  with  the  executors  already  named 
therein,  or  such  of  them  as  shall  qualify  and  act  as  my  executors. 

"Fourth.  In  all  other  respects  I  do  hereby  ratify  and  republish  my  said 
will,  and  declare  the  same,  as  modified  by  this  codicil,  to  be  my  last  will 
and  testament 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  at  the  city  of 
New  York  the  twenty-first  day  of  December,  one  thousand  eight  hundred 
and  ninety  (1890). 

"[Sd.]  Elizabeth  Fogg.  [Seal.] 

"Subscribed  at  the  end  thereof  by  the  said  Elizabeth  Fogg,  and  by  her 
published  and  declared  to  be  a  codicil  to  her  last  will  and  testament,  in  the 
presence  of  us,  who,  In  her  presence  and  In  the  presence  of  each  other,  and 
at  her  request,  have  hereunto  subscribed  our  names,  as  witnesses,  this  21st 
day  of  December,  1890. 

"[Sd.]  Timothy  F.  Allen,  10  East  36th  Street. 

"[Sd.]  Annie  J.  Norton,  228  Warren  St.,  Brooklyn. 

"[Sd.]  Wm.  M.  Prichard,  128  E.  29th  St.,  New  York." 

While  preparing  the  codicil,  Mr.  Prichard  wrote  In  pencil  the  word  "No" 
on  Exhibit  No.  3,  at  the  left  of  the  words  "St.  John's  Guild,  of  N.  Y."  On 
Exhibit  L  he  canceled  In  pencil  the  words  "his  sister-in-law,"  •  wrote  above 
the  word  "Anderson,"  and  also  wrote  between  the  heavy  black  line  and  the 
word  "original"  the  two  lines  now  a  part  of  Exhibit  L.  By  the  codicil,  be- 
quests are  made  to  all  the  persons  mentioned  in  Exhibit  L,  and  to  all  the 
corporations  mentioned  in  Exhibit  No.  3,  except  no  bequest  is  made  to  "St. 
John's  Guild,  of  N.  Y."  After  the  codicil  was  executed,  Exhibits  No.  3  and 
L  were  handed  by  some  one  to  Miss  Norton,  who  retained  them  for  more 
than  a  year,  and  then  gave  them  to  Mr.  Duncan  Smith,  one  of  the  executors, 
who  asked  her  for  all  of  the  papers  left  by  the  testatrix.  January  3,  1891, 
13  day 8  after  the  execution  of  the  codicil,  the  testatrix  died;  and  April  15, 
1891,  her  will  and  codicil  were  duly  admitted  to  probate,  and  letters  testa- 
mentary thereon  were  issued  to  the  four  persons  nominated  in  the  will  and 
codicil,  as  executors  thereof.  She  left  a  large  estate,  more  than  sufficient  to 
pay  all  of  the  legacies.  May  15,  1891,  the  residuary  legatees  and  devisees 
executed  and  delivered  to  the  executors  the  following  instrument: 

"Whereas,  Elizabeth  Fogg,  late  of  the  city  of  New  York,  on  or  about  the 
20th  day  of  December,  1890,  delivered  to  Charles  B.  Fosdick,  Esquire,  of  the 
city  of  New  York,  now  one  of  the  executors  of  her  will,  one  thousand 
shares  of  the  stock  of  the  Gutta-Percha  and  Rubber  Manufacturing  Coii- 
pany,  properly  Indorsed  for  transfer  upon  the  books  of  the  said  company, 
accompanied  by  a  paper  conveying  to  him  all  her  right,  title,  and  interest 
in  said  stock,  and  desiring  him,  from  the  proceeds  thereof,  to  appropriate 
the  sum  of  one  hundred  thousand  dollars,  .In  the  name  of  Elizabeth  Fogg, 
in  sums  of  five  thousand  dollars  each,  to  the  various  charity  organizations 
of  which  a  list  was  in  said  paper  stated  to  be  thereto  annexed,  while  In 
fact  no  such  list  was  annexed  to  said  paper,  or  delivered  to  said  Charles  B. 
Fosdick;  and  whereas,  thereafter,  and  on  the  21st  day  of  December,  1890, 
the  said  Elizabeth  Fogg  executed  a  codicil  to  her  last  will,  which  will  and 
codicil  were  on  the  15th  day  of  April,  1891,  proved  and  admitted  to  probate 
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before  the  ■arrogate  of  the  county  of  New  York,  as  the  last  will  and  testa- 
ment of  the  said  Elizabeth  Fogg,  deceased,  In  and  by  which  codicil  the  said 
testatrix,  among  other  things,  gave  and  bequeathed,  out  of  the  proceeds  of 
sale  of  the  said  one  thousand  shares  of  the  Outta-Percha  and  Rubber  Manu- 
facturing Company,  one  hundred  thousand  dollars,  to  be  equally  divided 
among  certain  charitable  associations  enumerated  in  said  codicil;  and  where- 
as, the  validity  of  said  charitable  bequests,  or  some  of  them,  may  be  called 
in  question  by  reason  of  the  fact  that  the  said  codicil  was  made  and  ex- 
ecuted less  than  two  months  before  the  death  of  the  testatrix;  now,  there- 
fore, we,  Hiram  H.  Fogg  and  John  A.  Phipps,  residuary  legatees  under  the 
last  will  and  testament  of  the  said  Elizabeth  Fogg,  deceased,  in  considera- 
tion of  the  premises  and  of  our  mutual  signatures  hereto,  do  hereby  consent 
to  the  payment  by  the  said  executors  of  each  and  all  of  the  said  bequests 
to  charitable  corporations  made  in  and  fty  the  said  codicil,  irrespective  of 
the  validity  or  Invalidity  of  any  of  said  bequests,  and  authorize  the  ex- 
ecutors of  the  said  last  will  and  testament  to  pay  each  and  all  said  bequests; 
and  we  hereby  waive  all  our  and  each  of  our  claim  to  all  and  every  part 
of  the  said  one  hundred  thousand  dollars  so  given  and  bequeathed  by  the 
said  codicil  of  the  said  testatrix,  but  upon  the  understanding  that  the  said 
Charles  B.  Fosdlck  shall  relinquish  all  claim  to  the  said  stock  so  delivered 
by  the  said  testatrix  to  him  during  her  lifetime,  and  execute  all  such  papers 
as  shall  be  necessary  to  vest  the  title  to  the  same  fully  and  completely  in 
the  executors  of  the  said  last  will  and  testament  In  witness  whereof,  we 
have  hereto  set  our  bands  and  seals  this  15th  day  of  May,  1801. 


Upon  this  evidence  the  learned  special  term  held  that  by  the  transfer  of 
certificate  No.  31,  executed  December  19,  1800,  by  the  writing  dated  Decem- 
ber 20,  1890,  and  by  the  list  of  beneficiaries.  Exhibit  No.  3,  and  by  the  de- 
.livery  by  Elizabeth  Fogg  to  Charles  B.  Fosdlck  of  those  three  papers,  "there 
was  created  an  absolute  and  perfect  gift  of  the  said  stock,  or  the  proceeds 
thereof,  to  the  extent  of  $100,000.  and  of  the  dividends  thereon,  from  the 
said  Elizabeth  Fogg  to  the  said  Fosdlck,  in  trust  for  the  following  charita- 
ble corporations,  that  is  to  say"  (the  ten  corporations  mentioned  in  Exhibit 
No.  3,  to  be  divided  equally  among  them). 

For  decision  on  former  appeal,  see  27  N.  Y.  Supp.  1053. 


Argued  before  VAN  BRUNT,  P.  J.,and  O'BRIEN  and  FOLLETT, 


J.  Hampden  Dougherty,  for  appellants  executors  of  Elizabeth 


Levi  S.  Tenney,  for  appellants  residuary  legatees  and  devisees. 
James  E.  Chandler,  for  respondent  St  John's  Guild. 
Edward  B.  Hill,  for  respondent  Charles  B.  Fosdick. 

FOLLETT,  J.  Under  the  release  of  May  15,  1891,  the  only  par- 
ties having  a  pecuniary  interest  in  this  litigation  are  St.  John's 
Guild  and  the  residuary  devisees  and  legatees,  unless  it  should 
happen  that  a  division,  under  the  alleged  trust,  of  the  proceeds 
of  the  1,000  shares  among  the  10  corporations  would  give  every 
one  of  the  9  corporations  mentioned  in  the  codicil  a  greater  sum 
than  would  the  division  of  $100,000  among  said  nine  corporations. 
The  plaintiffs  and  Charles  B.  Fosdick  are  interested  simply  in 
carrying  out  the  wishes  of  Elizabeth  Fogg,  and  in  relieving  them- 
selves from  liability.  There  is  no  evidence — and,  indeed,  it  is  not 
asserted— that  Exhibit  No.  3  was  ever  delivered  to  Charles  B. 
Fosdick,  or  that  he  ever  saw  it  until  after  the  death  of  the  testa- 
trix, unless  he  saw  it  when  the  codicil  was  drafted;  but  at  about 
v.33N.Y.8.no.3— 21 
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9  a.  m.,  December  20th,  he  did  see  and  hold  in  his  hands  for  a 
few  moments  the  three  pieces  of  paper,  the  contents  of  which 
were  afterwards,  and  on  the  same  day,  copied  onto  Exhibits  No. 
3  and  L.  In  reaching  the  conclusion  that  the  list  of  beneficiaries 
was  delivered  to  Mr.  Fosdick,  the  learned  trial  court  must  have 
held  (1)  that  the  three  pieces  of  paper  were  handed  by  Mrs. 
Fogg  to  him;  and  (2)  with  the  intent  on  her  part  to  deliver  them 
to  him  for  the  purpose  of  effecting  a  gift  by  means  of  the  transfer 
of  the  shares  of  stock  and  those  papers.  The  fact  that  the  three 
papers  were  subsequently  copied  and  burned  in  the  presence  of 
Mrs.  Fogg  militates  against  the  theory  that  she  understood  that 
they  had  been  delivered  to  Mr.  Fosdick,  and  formed  part  of  a  com- 
pleted transaction.  Mr.  Fosdick  testified  on  this  trial,  as  he  did 
on  the  first  trial,  that  he  did  not  consider  that  the  list  had  been  de 
livered  to  him,  but  supposed  that  the  codicil  would  do  away  with 
all  that  had  been  done  between  them.  The  first  paper  relied  on 
to  establish  a  trust  is  the  transfer  of  the  shares,  which  is  absolute 
in  form.  The  second  paper  is  the  letter  of  December  20th,  signed 
by  Mrs.  Fogg,  and  addressed  to  Mr.  Fosdick.  The  first  para- 
graph of  this  letter  refers  to  the  transfer  made  the  day  before, 
which  Mr.  Fosdick  had  with  him  when  the  letter  was  signed  and 
delivered.   The  second  paragraph  reads  as  follows: 

"From  the  proceeds  thereof,  I  desire  that  you  do  appropriate  the  sum  of 
$100,000,  in  the  name  of  Elizabeth  Fogg,  in  sums  of  $5,000  each,  to  various 
charity  organizations,  of  which  a  list  is  hereto  annexed." 

No  list  was  ever  annexed  to  this  letter,  and  no  list  naming  20 
corporations  was  ever  made  by  or  for  Mrs.  Fogg.  Mr.  Fosdick 
testified  that  this  letter  was  devised  by  himself,  and  copied  by  his 
bookkeeper;  that  he  (Fosdick)  stopped  at  Mrs.  Fogg's  on  his  way 
down  town  on  the  morning  of  December  20th,  when  the  letter  was 
signed.  Therefore,  he  must  have  been  informed  December  19th 
of  her  purpose  to  divide  $100,000  among  20  charitable  corporations. 
Mrs.  Fogg  and  Miss  Norton  spent  the  night  of  December  19th 
and  20th  in  a  vain  attempt  to  name  20  charitable  corporations 
which  should  receive  the  sum,  but  abandoned  the  attempt,  and 
Mrs.  Fogg  concluded  to  divide  the  sum  among  10  corporations. 
In  order  to  uphold  the  trust  declared  by  the  judgment  of  the 
special  term,  the  letter  of  December  20th  must  be  eliminated  from 
the  case,  as  it  is  entirely  inconsistent  with  the  trust  adjudged  to 
exist  The  only  evidence  loft  of  an  intent  to  establish  a  trust 
consists  of  the  transfer  of  the  shares  of  stock  of  Exhibit  No.  3, 
and  the  testimony  given  by  Miss  Norton.  From  the  time  Mrs. 
Fogg's  pastor  wrote  for  her  that  which  subsequently  became  the 
caption  of  Exhibit  No.  3,  down  to  the  time  when  her  codicil  was 
executed,  the  idea  of  Mrs.  Fogg,  plainly  disclosed  by  the  evidence, 
was  to  bequeath  the  shares  or  the  avails  of  them  to  charitable 
corporations,  which  she  finally  did.  That  which  was  done  by  the 
testatrix  during  the  night  of  December  19th  and  20th,  and  during 
the  day  of  the  20th,  was  preparatory  to  the  execution  of  the  com- 
pleted codicil;  and  perhaps  she  was  in  hopes  that,  in  case  she 
died  before  the  codicil  was  executed,  her  wishes  would  in  some 
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way  be  carried  out  The  codicil  refers  expressly  to  the  shares 
as  those  transferred  to  Mr.  Fosdick,  and  it  names  every  person 
and  corporation  mentioned  on  Exhibits  No.  3  and  L,  except  St 
John's  Guild,  which,  for  some  reason,  she  omitted  from  the  list 
of  her  beneficiaries.  The  interview  between  Mrs.  Fogg  and  Mr. 
Fosdick  on  the  morning  of  December  20th  occupied  about  one 
half  hour,  in  which  time,  according  to  the  theory  of  the  respond- 
ents, she  completed  the  execution  of  a  trust  in  favor  of  the  10 
corporations  mentioned  on  Exhibit  No.  3,  and  during  the  same 
half  hour  executed  a  declaration  of  trust,  dividing  the  avails  of 
the  shares,  "in  sums  of  five  thousand  dollars  each,  to  the  various 
charity  organizations  of  which  a  list  is  hereto  annexed."  Thus 
in  the  same  half  hour  an  attempt  was  made  to  establish  two 
wholly  inconsistent  trusts.  Trusts  are  not  to  be  established  by 
sach  evidence.  The  evidence,  read  in  the  light  of  the  circumstan- 
ces surrounding  the  transaction,  does  not  support  the  conclusion 
that  Mrs.  Fogg  intended  absolutely  to  vest  the  title  of  the  shares 
in  Mr.  Fosdick,  as  trustee,  for  the  benefit  of  St.  John's  Guild  and 
the  other  corporations  mentioned  in  Exhibit  No.  3.  But  assuming 
that,  at  the  close  of  the  interview  between  Mrs.  Fogg  and  Mr. 
Fosdick  on  the  morning  of  the  20th,  she  intended  to  vest  him  with 
the  title  of  the  shares,  for  the  purpose  of  giving  the  proceeds  to 
the  10  corporations  after  her  death,  the  judgment  cannot  be  sus- 
tained. It  is  not  asserted,  and  cannot  be  successfully  maintained, 
that  Mrs.  Fogg  intended  this  gift  to  take  effect  in  her  lifetime. 
Miss-  Norton  testified  that,  during  the  night  of  December  19th 
and  20th,  Mrs.  Fogg  believed  that  she  was  about  to  die,  and  ex- 
pressed the  opinion  that  she  would  not  live  until  morning.  The 
witness  testified : 

"During  that  night  she  was  apprehensive  of  dying  before  morning.  That 
is  what  she  said,  and  so  expressed  herself  to  me,  although  I  personally  did 
not  think  there  was  any  immediate  danger  of  her  death.  She  did,  however, 
express  a  danger  of  dying  before  morning.  She  wns  then  in  bed,  and  she 
remained  continuously  in  bed  until  the  time  of  her  death,  on  the  3d  of  Jan- 
uary, 1801.  She  had  been  in  bed  several  days  previously.  Q.  And  she  died 
during  this  same  illness?  A.  Yea.  Q.  Without  ever  recovering?  A.  Yes.  Q. 
Attended  by  both  night  and  day  nurses  right  along?  A.  Yes.  Q.  And  con- 
tinuously failing,  to  the  end?  A.  Yes." 

"Sound  policy  requires  that  the  laws  regulating  gifts  causa  mor- 
tis should  not  be  extended,  and  that  the  range  of  such  gifts  should 
not  be  enlarged."  Ridden  v.  Thrall,  125  N.  Y.  572,  581,  26  N.  E. 
627.  Such  gifts  are  not  favored  by  the  courts.  Delmotte  v.  Tay- 
lor, 1  Redf.  Sur.  417;  Rockwood  v.  Wiggin,  16  Gray,  402;  Mich- 
ener  v.  Dale,  23  Pa.  St.  59;  Hatch  v.  Atkinson,  56  Me.  326.  The 
presumption  is  that  a  gift  made  during  a  last  sickness  is  intended 
to  take  effect  at  the  donor's  death,  even  though  it  be  not  so  de- 
clared. Pom.  Eq.  Jur.  §  1146.  If  there  was  a  gift,  it  was  made 
in  apprehension  of  death, — a  gift  donatio  causa  mortis.  Such  a 
gift  can  be  revoked  by  the  donor  in  his  lifetime.  Merchant  v. 
Merchant,  2  Bradf.  Sur.  432,  444;  Bloomer  v.  Bloomer,  Id.  339, 
347;  Parker  v.  Marston,  27  Me.  196;  Basket  v.  Hassell,  107  U.  S. 
002,  2  Sup.  Ct  415;  Pom.  Eq.  Jur.  §  1146;  3  Redf.  Wills  (3d  Ed.) 
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343;  2  Kent,  Comm.  444.  A  revocation  can  be  effected  by  a 
change  of  purpose,  and  undoing  what  has  been  done.  Mrs.  Fogg 
had  burned  the  papers  which  were  shown  to  Fosdick  December 
20th,  and  the  copy  (Exhibit  No.  3)  had  been  altered  by  writing 
the  word  "No"  against  the  words  "St  John's  Guild,"  which,  under 
the  circumstances,  was  as  potent  evidence  of  her  intent  to  revoke 
the  gift  previously  intended,  or  made  to  that  corporation,  as 
though  the  word  "Revoked"  had  been  written  in  the  place  of 
"No,"  or  the  exhibit  burned.  The  stock  certificate  and  the  transfer 
indorsed  thereon  were  then  locked  in  her  private  box  in  the  safe- 
deposit  company,  and  were  as  effectually  in  her  possession  and 
under  her  control  as  they  would  have  been  had  they  lain  under 
her  pillow.  She  declared  in  her  codicil  that  the  assignment  of 
the  shares  to  Mr.  Fosdick  was  intended  as  a  power  to  transfer 
them,  and  Fosdick  testified  that  the  codicil  was  read  to  him  before 
it  was  executed,  and  that  he  assented  to  its  terms.  Under  the 
evidence,  we  think,  assuming  that  Mrs.  Fogg  intended  on  Decem- 
ber 20th  to  make  a  gift  to  St.  John's  Guild  of  $10,000,  by  means 
of  a  trust  to  take  effect  after  her  death,  that  it  was  effectually 
revoked  on  December  21,  1890.  It  does  not  seem  necessary  to 
discuss  the  question  whether  a  gift  causa  mortis  may  be  made 
subject  to  a  trust  Story,  Eq.  Jur.  (13th  Ed.)  §  607.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
the  appellants,  to  abide  the  event.  , 

VAN  BRUNT,  P.  J.  I  concur  in  the  result.  I  do  not  think 
there  is  any  sufficient  execution  of  the  trust  declaration  by  the 
delivery  of  the  list  I  think  that  the  evidence  shows  that  the 
creation  of  the  trust  was  never  completed,  and  it  was  abandoned, 
and  the  codicil  to  the  will  took  its  place. 

O'BRIEN,  J.,  concurs. 


(80  Hun,  166.) 

CLARK  v.  FARRELL. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Preliminary  Injunction  —  Interfering  with  Easement  —  Continuing  Pen- 
dente Lite. 

A  preliminary  Injunction  against  closing  an  alley  way  will  be  continued 
pendente  lite  where  there  hns  been  an  unusual  and  unexplained  delay 
on  the  part  of  defendant  in  bringing  the  case  to  trial. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  W.  Clark  against  Ellen  A.  Farrell  to  enjoin  de- 
fendant from  building  a  roof  over  a  gangway,  and  from  closing  a 
gate,  and  for  damages.  A  preliminary  injunction  was  continued 
pendente  lite,  and  defendant  appeals.  Affirmed, 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Charles  L  McBurney,  for  appellant 
James  E.  Kelly,  for  respondent 
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O'BRIEN,  J.  The  injunction  order  appealed  from  restrains  thft 
defendant  from  building  a  roof  over  a  gangway,  and  from  closing 
a  gate,  and  from  otherwise  interfering  with  the  gangway  or  alley, 
which  is  about  four  feet  wide,  extending  the  whole  length  of  the 
rear  of  three  houses  and  lots  on  Roosevelt  street  and  one  on  Bata- 
via  street  The  plaintiff  owns  the  center  one  of  the  three  houses 
on  Roosevelt  street,  and  the  defendant  owns  the  corner  of  Roose- 
velt street,  and  also  the  property  on  Batavia  street  This  latter 
property  was  conveyed  to  defendant  in  July,  181)4,  and  the  former, 
No.  84  Roosevelt  street,  in  1883.  The  plaintiff's  property,  No.  86 
Roosevelt  street,  was  purchased  in  1892.  Prior  to  the  latter  date 
it  would  appear  that  the  three  houses  on  Roosevelt  street  had  been 
residence  properties,  with  buildings  designed  for  residences  front- 
ing on  Roosevelt  street,  and  with  large  yards  in  the  rear,  abutting 
on  the  alley  or  gangway,  with  gates  opening  upon  the  alley;  and 
that  the  property  No.  1  Batavia  street  was  a  tenement  property, 
the  entrance  to  which  opened  upon  the  alley.  Soon  after  the  plain- 
tiff took  possession,  he  added  to  his  premises,  No.  86  Roosevelt 
street,  a  brick  extension  from  the  rear  of  the  former  building  to 
the  side  line  of  the  alley.  The  wall  of  such  extension  abutting  on 
the  alley  has  no  door  or  other  entrance  through  or  by  which  the 
extension  may  be  entered  from  the  alley,  but  has  in  the  upper  part 
a  door  opening  above  the  alley  for  the  hoisting  or  lowering  of 
articles  from  or  to  the  said  alley;  the  plaintiff  in  this  way  adapt- 
ing the  building  and  premises  to  the  business  in  which  he  is  en- 
gaged, of  a  carpenter  and  builder.  On  the  first  floor  of  his  building, 
as  extended,  plaintiff  has  a  window  opening  into  the  gangway,  and 
on  the  second  floor,  as  stated,  a  double  doorway  or  hoistway,  by 
which  to  allow  lumber  and  building  material  to  pass  from  the 
building  into  the  gangway,  and  thence  into  Batavia  street. 

If,  as  claimed  by  plaintiff,  and  as  would  appear  from  the  descrip- 
tion in  his  deed,  he  has  the  right  to  half  the  alley  way,  and  if  he 
can  sustain  his  further  contention  that  he  has  a  right  to  adapt  it 
to  a  use  consistent  with  his  business  as  a  carpenter,  then  there 
can  be  no  question  but  that  the  acts  complained  of — which  con- 
sisted of  placing  boards  on  the  side  and  constructing  a  roof  over 
the  alley,  and  putting  a  permanent  gate  at  the  entrance — would 
be  an  interference  with  the  plaintiff's  rights.  The  main  question, 
as  to  just  what  rights  or  easements  the  parties  respectively  had  in 
the  gangway  or  alley,  involving,  as  it  does,  a  construction  of  the 
deeds  and  the  examination  of  witnesses  as  to  the  character  of  the 
ase  to  which  it  was  put,  it  would  have  been  entirely  proper  to  re- 
serve until,  after  a  trial,  a  complete  determination  of  the  respective 
claims  could  be  had. 

The  order  to  show  cause  why  the  injunction  should  not  be  granted 
is  dated  September  10,  1894,  and  was  served  within  a  short  time 
thereafter,  and  argument  thereon  was  adjourned  until  November, 
the  date  of  the  injunction  order  being  November  9th.  The  appeal 
was  taken  November  13,  1894,  and  the  defendant  and  appellant 
has  neglected  from  that  date  to  the  April  term  of  this  court  to 
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move  the  appeal.  If  she  had  been  diligent,  not  only  wonld  there 
have  been  an  opportunity  of  disposing  of  the  appeal,  but  there 
should  have  been  a  trial  of  the  action.  We  think  that  the  circum- 
stance of  this  unusual  and  unexplained  delay  should  leave  the 
question  in  the  situation  in  which  the  defendant  herself  has  left 
it  for  so  many  months,  until  such  time  as,  upon  a  trial,  the  issues 
can  be  deliberately  passed  upon. 

The  order  should  be  affirmed,  with  flO  costs  and  disbursements. 
All  concur. 


(8(3  Hun,  30.) 

In  re  GARDNER. 
(Supreme  Court,  General  Term.  Fifth  Department  April  12,  1895.) 

1.  Corporations— Stockholders—  Setting  Aside  Collusive  Judgment. 

A  corporation  organized  for  the  purpose  of  carrying  on  a  business  there- 
tofore conducted  by  one  W.  took  her  goods,  and  issued  stock  to  her  in 
payment  W.'s  husband,  who  was  a  director  of  tbe  corporation,  but  had 
no  Interest  therein  himself,  made  an  arrangement  with  a  creditor  of  \V„ 
by  which  the  corporation  took  an  assignment  of  tbe  debt,  and  Issued 
several  notes  therefor,  each  of  which  was  within  the  Jurisdiction  of  the 
superior  court  of  Buffalo,  and  the  creditor  Immediately  obtained  judg- 
ments against  the  corporation.  Held,  that  the  fact  that  such  director  was 
W.'s  husband  did  not  give  bim  an  interest  in  the  action  on  tbe  notes, 
within  Laws  1892,  c.  687,  §  28,  which  provides  tbat  any  member  of  a 
corporation  may  obtain  an  order  setting  aside  a  judgment  against  the 
corporation  rendered  by  the  procurement  or  default  of  a  director. 

2.  Same— Preference  of  Creditoup. 

Laws  1892,  c.  088,  §  48,  which  forbids  an  insolvent  corporation  to  suffer 
a  judgment  to  be  obtained  with  intent  to  prefer  any  particular  creditor, 
does  not  authorize  an  application  by  a  stockholder  to  set  aside  a  judgment 
against  tbe  corporation  suffered  for  the  purpose  of  preferring  creditors. 

Appeal  from  special  term,  Erie  county. 

Application  by  Emmons  J.  Gardner,  a  stockholder  of  the  Walker 
Tailoring  Company,  to  set  aside  certain  judgments  obtained  by 
Julius  L.  Cohen  and  others.  From  a  judgment  granting  the  ap- 
plication the  judgment  creditors  appeal.  Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

B.  P.  Dake,  for  appellants. 
Edward  L.  Jellinek,  for  respondent. 

"  LEWIS,  J.  The  Walker  Tailoring  Company  was  organized  under 
the  business  corporation  law  of  New  York,  as  a  domestic  corpora- 
tion, about  the  1st  day  of  May,  1894,  for  the  purpose  of  doing  a 
general  tailoring  business  in  the  city  of  Buffalo.  The  capital  stock 
was  fixed  at  the  sum  of  $15,000,  divided  into  shares  of  the  par  value 
of  $50  each.  Mrs.  Madge  L.  Walker  had,  prior  to  the  time  of  the 
incorporating  of  the  company,  been  engaged  in  the  tailoring  busi- 
ness in  Buffalo,  and  had  on  hand  a  stock  of  goods.  What  its  value 
was,  does  not  appear.  She  was  insolvent,  and  unable  to  pay  her 
debts.  The  respondent,  Emmons  J.  Gardner,  and  James  L.  Walker, 
the  husband  of  Mrs.  Walker,  conceived  and  carried  out  the  plan  of 
organizing  the  corporation.  Gardner  seems  to  have  been  the 
master  spirit  in  the  scheme.    He  was  at  the  time  about  21  years 
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old,  without  means,  and  entirely  unacquainted  with  the  business. 
It  is  quite  evident  he  was  not  acting  in  good  faith  in  organiz- 
ing the  company.  It  was  a  scheme  to  make  money  for  himself  at 
the  expense  of  any  parties  who  might  be  induced  to  extend  credit 
to  the  company.  Ninety  of  the  shares  were  issued  to  Gardner,  for 
which  he  paid  nothing  at  all.  Seventy  shares  of  paid-up  stock 
were  issued  to  Mrs.  Walker,  ostensibly  as  compensation  for  her 
stock  of  goods.  Ten  shares  were  issued  to  a  Mr.  Fred  Wuersmith, 
for  which  he  paid  their  par  value,  of  $50  a  share.  He  seems  to 
have  acted  in  good  faith.  The  concern  started  on  in  business. 
Gardner,  Wuersmith,  and  Mr.  Walker  were  made  directors.  Gard- 
ner drew  a  weekly  salary  of  $20  from  the  business.  He  appears 
to  have  devoted  his  time,  during  the  brief  existence  of  the  corpo- 
ration, not  in  doing  anything  for  the  business,  but  in  efforts  to 
trade  off  his  stock,  with  a  view  of  realizing  something  for  it.  Mrs. 
Walker,  at  the  time  she  transferred  her  stock  to  the  corporation, 
was  indebted  to  a  firm  in  Buffalo,  by  the  name  of  Cohen  &  Sinai, 
for  goods  which  they  had  sold  her.  About  four  months  after  the 
organization  of  the  corporation,  Cohen  &  Sinai,  by  an  arrangement 
with  Mr.  Walker,  who  was  at  the  time  president,  and  also  a  director 
in  the  corporation,  assigned  to  the  corporation  its  claim  against 
Mrs.  Walker,  amounting  to  between  f 1,600  and  f 1,700;  and  Walker, 
as  president,  gave  to  them  four  notes  of  the  corporation,  three  of 
them  for  the  sum  of  $400  each,  and  the  other  for  the  sum  of  $431.38; 
and,  at  the  same  time,  Walker,  as  president,  gave  three  other  notes 
of  the  company  to  other  creditors  of  the  corporation, — one  for  the 
sum  of  $187.25,  another  for  $283.60,  and  a  third  for  $245.36.  The 
holders  of  these  notes  at  once  brought  actions  against  the  corpora- 
tion in  the  municipal  court  of  Buffalo,  serving  the  papers  upon  Mr. 
Walker,  and  in  six  days  thereafter  they  obtained  judgments  for 
their  various  claims,  filed  transcripts,  and  issued  executions  to  the 
sheriff;  and  he,  by  virtue  thereof,  seized  the  property  of  the  cor- 
poration, and  advertised  it  for  sale.  The  purpose  of  dividing  the 
claim  of  Cohen  &  Sinai  into  four  different  notes  was  obviously  so 
that  they  could  be  sued  in  the  municipal  court.  The  maximum 
sum  for  which  that  court  could  render  judgment  was  $500,  and 
judgments  could  be  obtained  in  six  days  after  service  of  summons. 
Mr.  Gardner,  as  a  stockholder  of  the  corporation,  after  learning  of 
the  recovery  of  the  judgments,  moved  the  court  for  an  order  set- 
ting them  aside,  and  the  order  appealed  from  was  granted.  The 
motion  was  founded  on  section  28  of  chapter  687  of  the  Laws  of 
1892,  which  is  as  follows: 

"Stay  of  Proceedings  In  Actions  Colluslvely  Brought.  If  on  action  !■ 
brought  against  a  corporation  by  the  procurement  or  default  of  its  directors, 
or  any  of  them,  to  enforce  any  claim  or  obligation  declared  void  by  law.  or  to 
which  the  corporation  has  a  valid  defence,  nnd  such  action  is  In  the  Interest 
or  for  the  benefit  of  any  director,  and  the  corporation  has  by  his  connivance 
made  default  in  such  action,  or  consented  to  the  validity  of  such  claim  or  ob- 
ligation, any  member  of  the  corporation  may  apply  to  the  supreme  court, 
upon  affidavit,  setting  forth  the  facts,  for  a  stay  of  proceedings  in  such#action, 
and  on  proof  of  the  facts  in  such  further  manner  and  upon  such  notice  as 
the  court  may  direct,  it  may  stay  such  proceedings  or  set  aside  and  vacate 
the  same,  or  grant  such  other  relief  as  may  seem  proper,  and  which  will  not 
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injuriously  affect  an  innocent  party,  who,  without  notice  of  such  wrong 
doing  and  for  a  valuable  consideration,  has  acquired  rights  under  such  pro- 
ceedings." 

It  will  be  observed  that  the  section  provides  for  relief  only  in 
case  "the  action  is  in  the  interest  or  for  the  benefit  of  a  director." 
There  was  an  entire  absence  of  any  evidence  that  any  of  these  ac- 
tions were  in  the  interest  or  for  the  benefit  of  Mr.  Walker.  He  had 
not  the  slightest  interest  in  the  corporation.  He  was,  it  is  true,  the 
husband  of  a  person  who  held  stock  in  the  company;  but  it  is  a 
pecuniary  interest  or  benefit  that  the  section  contemplates,  and  not 
an  interest  arising,  as  in  this  case,  out  of  relationship.  It  is  stated 
in  Gardner's  affidavit  that  these  actions  were  prosecuted  for  the 
benefit  of  Mr.  Walker,  but  there  is  an  absence  of  any  statements  of 
facts  or  evidence  to  sustain  the  allegation,  and  hence  it  proves  noth- 
ing. It  is  alleged  in  Walker's  affidavit  used  in  opposition  to  the  mo- 
tion that  he  had  no  interest  of  any  kind  in  the  actions.  We  do 
not  see  how  the  motion  could  be  granted,  under  the  section  of  the 
statute  quoted. 

Can  it  be  sustained  under  section  48  of  chapter  688  of  the  Laws 
of  1892?  That  section  prohibits  any  insolvent  corporation,  among 
other  things,  from  making  a  conveyance  or  assignment  or  transfer 
of  any  property,  or  suffering  a  judgment  to  be  obtained,  when  the 
corporation  is  insolvent,  or  its  insolvency  is  imminent,  with  the  in- 
tent of  giving  a  preference  to  any  particular  creditor  over  other 
creditors  of  the  corporation.  It  may  be  doubted  if  the  notes  given 
to  Cohen  &  Sinai  had  any  validity,  as  against  the  corporation,  for 
want  of  consideration.  But  the  validity  of  the  notes  given  to  the 
other  creditors  is  not  questioned.  It  is  claimed  that  the  debts  for 
which  they  were  given  were  not,  at  the  time,  due.  It  did  not  appear 
from  Gardner's  affidavit,  upon  which  the  motion  was  based,  that  the 
corporation  had  at  the  time  any  other  creditors  than  those  men- 
tioned, to  whom  these  several  notes  were  given;  but  it  did  appear 
from  the  affidavit  of  Mr.  Walker  read  in  opposition  to  the  motion 
that  there  were  other  creditors  having  claims  against  the  corpora- 
tion, and  it  further  appeared  that  the  corporation  was  insolvent  at 
the  time  the  notes  were  given.  Before  the  motion  was  made  a  re- 
ceiver had  been  appointed  for  the  corporation.  Gardner  was  a  di- 
rector and  a  stockholder  in  the  corporation  at  the  time  he  made  hia 
motion;  but  considering  the  manner  of  obtaining  his  stock, — he  not 
having  paid  anything  for  it, — and  considering  his  purpose  in  organ- 
izing the  company,  he  was  not  entitled  to  much  consideration.  It 
was  made  to  appear  pretty  conclusively  that  the  judgments  were 
suffered  to  be  recovered,  and  that  the  purpose  of  recovering  them 
was  to  give  the  judgment  creditors  preference  over  other  creditors 
of  the  corporation,  and  they  had  seized  the  property  of  the  corporar 
tion  under  their  executions.  It  is  provided  by  section  48  that  every 
person  receiving,  by  means  of  any  such  prohibited  act  or  deed,  any 
property  of  a  corporation,  shall  be  bound  to  account  therefor  to  its 
creditors  or  stockholders,  or  other  trustees.  It  may  be  doubted 
whether  the  levying  upon  the  property  of  the  corporation  by  virtue 
of  these  executions  was  receiving  the  property  of  the  corporation  by 
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means  of  any  act  prohibited  by  this  section.  This  motion  was  not  in 
behalf  of  any  creditor  of  the  corporation.  So  far  as  was  made  to  ap- 
pear, they  were  content  with  the  situation,  and  did  not  care  to  have 
the  judgments  vacated.  This  is  not  a  proceeding  to  compel  the  judg- 
ment creditors  to  account  for  property  which  they  had  received.  It 
was  instituted  and  prosecuted  under  section  28  of  chapter  687  of  the 
Laws  of  1892,  above  quoted;  and,  as  suggested,  the  respondent  hav- 
ing failed  to  show  that  the  actions  were  in  the  interest  or  for  the 
benefit  of  a  director  of  the  corporation,  he  was  not  entitled  to  the  or- 
der appealed  from.  It  should  be  reversed,  with  f  10  costs  and  dis- 
bursements.  All  concur. 

<86  Hun,  67.)  ~  _ 

VAN  VRANKEN  v.  VILLAGE  OP  CLIFTON  SPRINGS. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12.  1805.) 

L  Municipal  Corporations— Constructing  Street— Proof  of  Negligence. 
It  Is  negligent  for  a  village  to  leave  building  materials  piled  in  the  road- 
way of  a  street  at  night,  without  any  light  thereon  to  give  notice  to  trav- 
elers. 

2w  Negligence— When  hot  Imputed. 

Where  plaintiff,  while  In  the  carriage  of  a  third  person  at  his  invitation, 
and  having  no  control  over  the  horses,  is  injured  by  the  negligence  of  de- 
fendant, the  contributory  negligence  of  the  owner  of  the  carriage,  if  any, 
will  not  be  Imputed  to  plaintiff. 

Appeal  from  circuit  court,  Ontario  county. 

Action  by  Mary  A.  Van  Vranken  against  the  Village  of  Clifton 
Springs  for  personal  injuries.  From  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  judge's  minutes,  after  a  verdict  for 
plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Edwin  Hicks,  for  appellant 
Frank  Rice,  for  respondent 

LEWIS,  J.  The  plaintiff  recovered  a  verdict  of  f 1,200  against 
the  defendant,  a  municipal  corporation,  for  personal  injuries  re- 
ceived by  being  thrown  from  a  carriage  in  the  nighttime,  caused  by 
the  vehicle  coming  in  contact  with  a  pile  of  refuse  in  one  of  the 
streets  of  the  village.  The  proprietor  of  the  Clifton  Springs  Sani- 
tarium had  been  engaged  in  the  construction  of  a  building  fronting 
upon  the  street,  and  had  placed  a  large  quantity  of  material,  con- 
sisting of  brick,  stone,  etc.,  alongside  of  the  gutter,  in  the  traveled 
part  of  the  main  street  of  the  village.  It  had  remained  there  for 
a  month  or  two  prior  to  and  at  the  time  of  the  accident.  The  plain- 
tiff, at  the  invitation  of  a  Mr.  Newton,  was  riding  with  him  at  the 
time  of  the  accident,  about  1  o'clock  in  the  morning  of  the  20th  of 
September,  1893.  The  horse  and  buggy  were  owned  by  Mr.  New- 
ton, and  he  was  driving  the  horse  at  the  time.  The  plaintiff  was 
seated  in  the  buggy  with  him.  The  right  wheels  of  the  carriage 
ran  upon  this  pile  of  rubbish.  The  wagon  was  overturned,  and 
the  plaintiff  received  quite  serious  injuries.  The  night  was  dark. 
The  only  light  was  that  which  came  from  the  stars.    The  pile  of 
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rubbish  was  in  the  shadow  of  trees  and  buildings.  There  was  no 
lamp  or  other  light  upon  it  to  give  notice  to  travelers,  and  had  not 
been  during  the  night.  The  negligence  of  the  defendant  was  es- 
tablished beyond  any  question.  As  to  the  contributory  negligence 
of  the  plaintiff,  the  horse  was  gentle,  and  was  going  at  the  time  at 
a  moderate  gait  It  was  a  top  buggy,  with  side  curtains,  and  the 
top  was  up. 

The  circumstances  of  the  accident,  as  testified  to  by  the  plaintiff, 
tended  to  show  that  she  was  free  from  negligence  contributing  1o 
her  injuries.  The  plaintiff  being  in  the  buggy  at  the  invitation 
of  Mr.  Newton,  and  having  no  control  over  the  horse,  the  negligence 
of  Mr.  Newton,  if  any,  contributing  to  the  accident,  would  not  be 
imputable  to  the  plaintiff.  McCaffrey  v.  Canal  Co.  (Sup.)  16  N.  Y. 
Supp.  496.  Whether  Newton  was  guilty  of  negligence  contribut- 
ing to  the  accident  was  a  question  of  fact  for  the  jury,  and  their  ver- 
dict was  conclusive  upon  that  question. 

We  find  nothing  in  the  exceptions  of  the  defendant  calling  for  a 
reversal  of  the  order.  The  verdict,  we  think,  was  fully  sustained 
by  the  evidence,  and  the  ora*er  appealed  from  should  be  affirmed, 
and  judgment  directed  for  the  plaintiff  upon  the  verdict  All  con- 
cur. 

(85  Hun,  644.) 

RYAN  v.  CONROY  et  aL 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12.  1895.) 

Appeal— Review— Objections  mot  Raised  Below. 

An  objection  that  the  court  charged  as  a  fact  matter  as  to  which  the 
evidence  was  conflicting  cannot  be  raised  for  the  first  time  on  appeal. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  John  Ryan  against  Edward  J.  Conroy  and  Conrad 
Hyman  to  recover  a  balance  alleged  to  be  due  to  plaintiff  from  de- 
fendants. From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  made  on 
the  minutes,  defendants  appeal.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Charles  F.  Tabor,  for  appellants. 
Wallace  Thayer,  for  respondent. 

LEWIS,  J.  The  plaintiff  brought  this  action  to  recover  a  bal- 
ance claimed  to  be  due  upon  the  sale  and  delivery  of  a  quantity  of 
hay  to  the  defendants  on  the  23d  day  of  August,  1893.  After* the 
sale,  and  before  the  hay  was  removed  from  the  plaintiff's  barn, 
it  was  destroyed  by  fire;  and  the  main  question  litigated  was 
whether  the  title  to  the  hay  was  in  the  defendants  at  the  time  of 
the  fire.  The  hay  at  the  time  of  the  sale  was  in  two  bays  in  the 
plaintiff's  barn.  He  and  the  defendant  Conroy  were  present  in 
the  barn,  and  there  agreed  that  the  plaintiff  was  to  sell,  and  the 
defendant  Conroy  was  to  purchase,  the  hay,  at  |9  per  ton,  to  be 
paid  for  upon  demand.  Conroy  paid  f  10  down,  and  agreed  to  come 
the  next  week  and  press  and  bale  the  hay.    The  plaintiff  agreed 
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that  when  the  hay  was  pressed  and  baled,  and  he  was  requested 
so  to  do,  he  would  draw  it  to  a  railroad  station  near  by,  and  would 
board  the  defendant's  men  and  teams  while  the  hay  was  being 
pressed.  After  the  sale,  and  before  the  hay  was  pressed,  the  de- 
fendant Hyman  paid  plaintiff  |50  to  apply  on  the  purchase  price. 
The  evidence  was  conflicting  as  to  whether  the  entire  quantity  was 
sold.  Plaintiffs  evidence  tended  to  show  that  it  was  all  sold. 
The  defendants'  evidence  tended  to  show  that  there  was  at  the 
time  a  quantity  of  clover  hay  in  one  of  the  mows,  and  about  200 
pounds  of  old  mow  burned  hay,  which  was  not  purchased.  The 
defendants  further  contended  that  the  hay  was  to  be  paid  for  when 
delivered  by  the  plaintiff  at  the  railroad.  The  jury,  upon  evidence 
which  we  think  was  sufficient  to  sustain  their  verdict,  found  that 
the  defendants  purchased  the  entire  quantity  of  hay,  and  agreed 
to  pay  therefor  upon  demand. 

Defendants  contend  that  as  the  quantity  of  hay  was  not  known, 
and  the  plaintiff  concededly  was  to  deliver  it  at  the  railroad  station, 
and  board  the  hands  and  teams  while  they  were  engaged  in  press- 
ing it,  it  follows  that  the  title  to  the  hay  was  in  the  plaintiff  at  the 
time  of  the  fire.  The  verdict  being  against  the  defendants,  we  do 
not  think  their  contention  can  be  sustained.  The  law  upon  these 
questions  seems  to  be  so  well  settled  that  it  is  not  deemed  neces- 
sary or  profitable  to  refer  to  the  cases.  The  authorities  to  which 
our  attention  is  called  by  the  appellants'  counsel,  we  think,  are 
clearly  distinguishable  from  this  case. 

The  court,  in  charging  the  jury,  stated  the  amount  for  which 
they  should  render  a  verdict  if  they  found  for  the  plaintiff.  He 
inadvertently  overlooked  the  fact  that  there  was  a  conflict  in  the 
evidence  as  to  the  amount  of  the  hay.  One  witness  for  the  defend- 
ants testified  that,  in  his  opinion,  the  quantity  of  hay  was  not  as 
large  as  that  stated  by  the  plaintiffs  witnesses.  The  defendants' 
counsel  failed  to  call  the  court's  attention  to  this  conflict  in  the 
evidence,  and  failed  to  take  an  exception  to  the  charge.  The 
difference  in  amonnt  as  estimated  by  the  witnesses  was  not  large. 
It  is  too  late,  upon  appeal,  for  the  defendants  to  avail  themselves 
of  this  point 

Another  question  litigated  on  the  trial  was  whether  the  defend- 
ants were  copartners,  and  as  such  purchased  the  hay.  The  evi- 
dence upon  this  question  was  quite  conflicting.  The  jury  found 
against  the  defendants.  Upon  this  question  there  was  sufficient 
evidence  to  sustain  their  verdict  in  that  respect 

The  court  charged  the  jury  that  the  plaintiff  could  not  recover, 
unless  the  jury  should  find  that  the  defendants  were  partners  at 
the  time  of  the  purchase  of  the  hay,  or  purchased  it  upon  joint  ac- 
count; holding  that,  unless  the  defendants  were  jointly  liable,  there 
could  be  no  recovery  in  the  case.  The  defendants'  counsel  seems 
to  have  acquiesced  in  this  view  of  the  law,  and  failed  to  call  atten- 
tion to  the  error.  He  now  asks  for  a  new  trial,  so  that  the  case  can 
be  presented  to  another  jury  with  proper  instructions  upon  this 
question.  This  court  has  the  power  to  grant  a  new  trial  notwith- 
standing the  failure  of  the  defendants'  counsel  to  take  an  exception 
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to  the  charge,  but  we  do  not  think  that  it  is  so  manifest  that  any 
injustice  was  done  to  the  defendants  that  the  case  should  be  sent 
back  for  a  new  trial  because  of  this  error  in  the  charge. 

The  judgment  and  order  appealed  from  should  be  affirmed.  All 
concur. 

<85  Hun,  522.) 

HATCH  v.  MATTHEWS  et  aL 
(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1806.) 

1.  Pleading— Strikihg  out  Answer  as  Irrelevant. 

In  an  action  for  libel  In  charging  plaintiff,  a  judge,  with  having  acted 
maliciously  towards  defendant,  who  was  a  party  to  an  action  theretofore 
tried  before  plaintiff,  where  the  answer  alleges  that  plaintiff's  brother,  who 
was  clerk  of  the  court  of  which  plaintiff  was  judge,  had  stated  that  de- 
fendant attempted  to  influence  plaintiff's  conduct  as  a  judge  in  the  action 
tried  before  him  against  defendant,  and  that'  defendant  had  good  reasons 
for  believing,  and  did  believe,  that  such  statement  was  the  result  of  state- 
ments made  by  plaintiff  to  his  brother,  and  was  the  result  of  hostile  feel- 
ing of  plaintiff  towards  defendant,  who  had  theretofore  urged  the  abol- 
ishment of  plaintiff's  court,  and  opposed  plaintiff's  candidacy  for  a  certain 
office,  it  will  not  be  stricken  out  as  irrelevant. 

2.  Same— Bill  of  Particulars. 

In  an  action  for  libel  in  charging  plaintiff  with  prejudice  and  bias  aa  a 
judge,  in  an  action  tried  before  him  against  defendant,  a  bill  of  particu- 
lars will  not  be  ordered  stating  by  what  speech  or  conduct,  or  in  what 
manner  or  respect,  the  prejudice  and  bias  alleged  In  defendant's 
answer  In  mitigation  of  damages  were  manifested  by  plaintiff,  as  it 
might  have  been  by  looks,  tones  of  voice,  expression,  or  appearance, 
which  could  not  be  shown  by  a  bill  of  particulars. 
8.  Same— Stating  Separate  Defenses. 

Code  Civ.  Proc.  8  507,  requiring  different  defenses  in  the  same  answer 
to  be  separately  stated  and  numbered,  applies  only  to  cases  where  the 
court  can  see  from  the  pleadings  that  more  than  one  defense  is  alleged. 
30  N.  Y.  Supp.  309,  affirmed. 

Appeal  from  special  term,  Erie  county. 

Action  by  Edward  W.  Hatch  against  George  E.  Matthews  and 
Charles  E.  Austin  for  libel.  From  an  order  denying  in  part  a  motion 
that  defendants  be  required  to  serve  an  amended  answer  stating 
separately  and  numbering  separate  defenses,  and  to  make  the  answer 
more  definite  and  certain  (30  N.  Y.  Supp.  309),  and  also  from  an 
order  denying  a  motion  to  strike  certain  allegations  from  the  amend- 
ed answer,  plaintiff  appeals.  Affirmed. 

For  decision  on  appeal  from  an  interlocutory  judgment  overrul- 
ing a  demurrer  to  the  complaint,  see  31  N.  Y.  Supp.  926. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Simon  Fleischmann,  for  appellant. 
Charles  B.  Wheeler,  for  respondents. 

LEWIS,  J.  This  action  was  brought  against  the  defendants,  as 
the  proprietors  and  publishers  of  the  Buffalo  Morning  Express,  to 
recover  damages  for  a  libelous  article  published  therein  concerning 
the  plaintiff.  Plaintiff  moved  the  court  for  an  order  requiring  the 
defendants  to  serve  an  amended  answer,  and  separate,  state,  and 
number  separately  the  matter  set  up  as  a  second  defense,  and  make 


Digitized  by 


Sup.  a.] 


HATCH  V.  MATTHEWS. 


833 


the  answer  more  definite  in  certain  particulars.  The  motion  was  in 
part  granted  and  in  part  denied,  and  from  so  much  of  the  order  as 
denied  plaintiff's  motion  an  appeal  was  taken.  After  service  of 
the  amended  answer,  plaintiff  moved  the  court  to  strike  therefrom 
certain  allegations  as  irrelevant  The  motion  was  denied.  Sep- 
arate appeal  books  were  made,  but  the  motions  were  argued  to- 
gether, and  may  be  so  considered  in  disposing  of  the  appeals. 

The  defendant  Matthews  was  interviewed  by  a  reporter  of  the 
Buffalo  Enquirer,  in  which  paper  the  interview  was  first  published. 
It  was  thereafter  reprinted  in  the  Express.  The  particular  matter 
complained  of  consists  in  this  statement : 

'The  reason  for  the  malice  that  Judge  Hatch  has  shown  In  his  personal 
and  judicial  functions  towards  the  Express  is  generally  attributed  to  the 
fact  that  the  Express  prevented  him  from  turning  over  the  superior  court  to 
the  Democratic  party  in  order  to  gratify  his  personal  ambition  to  become  a 
judge  of  the  supreme  court." 

It  is  evident  from  the  balance  of  the  article  that  this  had  refer 
ence  to  a  libel  action  which  had  theretofore  been  tried  in  the  su- 
perior court  of  Buffalo,  in  which  one  Juliette  C.  Smith  was  plaintiff 
against  these  defendants.  The  plaintiff  presided  at  the  trial.  The 
article  contained  an  imputation  that  the  plaintiff  was  actuated 
by  malice  towards  the  defendants  upon  the  said  trial.  The  way 
or  manner  in  which  such  malice  was  manifested  was  not  stated. 
If  actual  malice  was  manifested,  the  inference  would  be  that  it  was 
intentional  or  willful.  Malice  is  denned:  "A  propensity  to  inflict 
injury  or  suffering;  active  ill  will."  If  the  word  "malice,"  there- 
fore, be  taken  in  its  ordinary,  popular  sense,  the  inference  would 
be  that  the  plaintiff  was  charged  with  having  acted  in  a  malicious 
manner,  with  willful  disregard  of  his  duty,  and  that  the  defend- 
ants used  the  word  in  that  sense  in  the  article.  It  was  charged 
in  the  complaint  that  the  defendants  caused  these  publications  to 
be  made  through  malice  conceived,  harbored,  and  manifested  by 
them  against  the  plaintiff,  and  that  they  wickedly  and  maliciously, 
with  intent  to  injure  the  plaintiff,  caused  the  publications  to  be 
made.  Malice  in  law  would  be  implied,  and  the  want  of  actual 
express  malice,  or  malice  in  fact,  would  be  no  justification  or  excuse, 
though  the  absence  of  it  might  be  used  in  mitigation  of  damages. 

It  is  alleged  in  the  defendants'  answer,  in  mitigation  of  dam- 
ages, in  substance,  that  prior  to  these  publications  Charles  S.  Hatch, 
a  brother  of  the  plaintiff,  and  who  was  at  the  time  clerk  of  the  court 
of  which  the  plaintiff  was  one  of  the  judges,  had  publicly  stated 
and  declared  to  a  reporter  upon,  and  one  of  the  writers  for,  the 
Buffalo  Enquirer,  a  daily  newspaper  published  and  having  a  large 
circulation  in  the  city  of  Buffalo,  in  substance,  that: 

"Everybody  in  the  city  understands  why  Mr.  George  E.  Matthews  and  the 
Express  are  so  bitter  against  my  brother,  myself,  the  superior  court,  and 
the  office  of  clerk  of  the  superior  court.  Every  chance  which  the  Express 
has,  it  assails  this  court  and  this  office.  In  this  it  is  traitorous  to  the  Re- 
publican party,  for  the  devotion  of  myself  and  my  brother  to  the  party  can 
be  questioned  by  no  one.  There  is  not  a  true  Republican  newspaper  in  this 
city,  and  when  the  project  was  first  mooted  to  start  a  new  Republican  paper 
in  this  city  I  said  that  I  would  subscribe  to  it  The  reason  why  Mr.  George 
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JEQ.  Matthews  and  the  Express  are  dead  set  against  my  brother  and  myself 
Is  because  there  is  a  heavy  judgment  in  this  court  against  the  Express  in 
the  case  of  Smith  v.  Matthews.  Mr.  Matthews  thought  that  the  case  of 
Smith  v.  Matthews  should  be  arranged  in  such  a  manner  as  not  to  cause  any 
particular  trouble,  and  only  a  small  or  nominal  amount  of  expenses  to  the 
Express.  Justice  did  not  move  that  way,  however,  and  a  substantial  verdict 
was  obtained  by  the  plaintiff  against  the  Express  for  libel.  My  brother  tried 
the  case,  and  the  Express  apparently  wanted  him  to  disgrace  the  dignity  of 
the  bench  by  favoring  the  Express  on  the  trial.  The  court  did  not  show  favor 
to  the  Express;  consequently  the  Express  and  Mr.  Matthews  are  sore,  and 
■cannot  say  things  too  harsh  against  this  office." 

It  is  stated  in  the  answer  that  the  said  Charles  S.  Hatch  intended 
by  said  statements  to  charge  the  defendants,  and  especially  Mat- 
thews, with  the  corrupt  and  unlawful  attempt  to  improperly  in- 
fluence the  plaintiff  in  the  discharge  of  his  official  duties  as  one 
of  the  judges  of  the  court  in  the  conduct  and  trial  of  the  case  of 
Smith  against  the  defendants;  aud  that  said  statements  and 
charges  were  absolutely  false  and  untrue  in  every  particular,  and 
without  any  foundation  in  fact,  and  were  designed  to  greatly  injure 
and  prejudice  these  defendants  in  their  good  name  and  reputation, 
and  to  greatly  prejudice  the  interests  aud  rights  of  the  defendants 
in  the  disposition  of  the  case  of  Smith  against  them  on  appeal; 
and  that  the  statements  so  made  by  Charles  S.  Hatch  were  made 
for  the  purpose  and  with  the  intention  of  having  them  published 
in  the  Buffalo  Enquirer;  and  that  the  defendant  Matthews  was 
requested  to  answer  said  statements  and  charges,  and,  for  the  par- 
pose  of  defending  his  own  honor  from  what  he  believed  to  be  an 
unwarranted  and  malicious  attack  upon  his  integrity,  good  name, 
and  reputation,  he  made  to  the  reporter  of  the  Buffalo  Enquirer 
the  statement,  in  substance,  which  was  published  in  that  paper 
and  afterwards  in  the  Buffalo  Morning  Express. 

The  foregoing  is  a  part  of  the  allegations  of  the  answer  which 
the  plaintiff  asked  to  have  stricken  out,  and,  if  these  were  all  of 
the  allegations  in  the  answer,  they  were  probably  not  relevant  to 
any  issue  in  the  case,  and  could  not  be  proven  on  the  trial  for  any 
purpose;  for  there  is  nothing  thus  far  that  tends  to  show  that  the 
plaintiff  in  any  way  authorized  or  directed  the  publication,  or  was 
in  any  way  responsible  for  it.  The  publication  of  a  libel  by  a  third 
party  upon  a  defendant  is  no  provocation  in  law  for  the  commission 
of  a  libel  upon  another,  unless  it  can  be  shown  that  the  latter  was 
responsible  for  the  publication;  but  the  answer  proceeds  to  state 
upon  information  and  belief: 

"That  the  defendants  had  good  and  sufficient  reason  for  believing,  and  did 
believe,  that  the  said  statements  made  by  Charles  S.  Hatch  were  the  result 
and  outcome  of  statements  made  by  the  plaintiff  to  his  said  brother,  and 
were  the  result  of  unfriendly  and  hostile  feelings  on  the  part  of  the  plaintiff 
and  his  brother  towards  these  defendants  and  their  newspapers;  that  the 
reason  tbe  defendants  had  for  believing  that  the  said  statements  so  made 
by  the  said  Charles  S.  Hatch  were  the  result  and  outcome  of  statements 
made  to  him  by  the  plaintiff,  and  of  unfriendly  and  hostile  feelings  on  tbe 
part  of  the  plaintiff  towards  the  defendants  and  their  newspaper,  are  that 
these  defendants  were  credibly  informed  and  believed  that  they  were  in  fact 
so  made;  that  said  Charles  S.  Hatch,  owing  to  his  official  relations  to  the 
plaintiff  as  clerk  of  the  superior  court  of  Buffalo,  and  by  reason  of  his  kin- 
ship to  the  plaintiff  as  his  brother,  sustained  intimate  relations  of  friendship 
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with  the  plaintiff,  and  had  peculiar  means  and  opportunities  of  knowing  the 
views,  sentiments,  and  feelings  of  his  brother  towards  the  defendants;  that 
they  had  aided  each  other  in  times  past  in  procuring  each  for  the  other 
personal  and  political  advancement  in  position,  all  of  which  were  generally 
known;  and  that  the  defendants  believed,  and  had  sufficient  reason  to  be- 
lieve, that  plaintiffs  brother  would  not  have  made  such  statements  unless 
some  such  statements  had  been  made  to  him  by  the  plaintiff,  and  that  de- 
fendants know  of  no  source  from  which  the  brother  could  have  derived  any 
information  touching  the  subject-matter  of  such  statements,  saving  and  ex- 
cepting from  the  plaintiff  in  this  action." 

It  is  further  alleged  thnt  the  Buffalo  Express  had  theretofore 
urged  the  abolishment  of  the  superior  court,  and  had  opposed  the 
candidacy  of  the  plaintiff  for  a  certain  office,  and  that  the  plain- 
tiff and  his  brother  were  endeavoring  to  establish  a  rival  news- 
paper to  the  Express,  and  that  from  all  the  circumstances  of  the 
case  they  had  reason  to  believe,  and  did  believe,  that  the  libel 
published  by  Charles  S.  Hatch  was  not  only  the  result  and  out- 
come of  statements  made  by  the  plaintiff  to  him,  but  also  the 
result  of  unfriendly  feelings  as  aforesaid. 

It  is  true,  as  argued  by  the  appellant's  counsel,  that,  after  all, 
these  allegations  are  largely  matters  of  inference;  but,  in  deter- 
mining the  question  whether  the  defendants  had  good  reason  to 
believe  that  the  statements  made  by  the  brother  were  the  out- 
come of  information  he  had  derived  from  the  plaintiff,  the  pecul- 
iar character  of  the  facts  can  with  propriety  be  considered.  The 
defendants  were  charged  in  the  interview  with  having  improperly 
attempted  to  influence  the  plaintiff  in  the  discharge  of  his  judi- 
cial duties.  Such  an  attempt,  the  jury  would  have  the  right  to 
assume,  would  have  been  made  secretly.  When  no  one  was  pres- 
ent but  the  plaintiff  and  the  defendants,  and  when  Charles  S. 
Hatch  assumed  to  state  that  such  an  attempt  had  been  made, 
the  natural  inference  would  be  that  his  information  came  from 
the  plaintiff.  The  question,  then,  is  whether  the  facts  thus  plead- 
ed can  be  used  upon  the  trial  for  the  purpose  of  mitigating  the 
damages  on  the  ground  of  provocation  induced  by  belief  that  the 
plaintiff  had  previously  uttered  these  slanderous  words,  and  to 
that  extent  rebutting  the  inference  of  actual  malice,  or  reducing 
the  degree  of  malice,  with  the  view  of  preventing  punitive  dam- 
ages. The  general  rule  is  to  admit  proof  of  any  fact  that  might 
possibly  bear  on  the  question  of  malice;  and,  if  there  is  the  slight- 
est doubt  in  the  mind  of  the  court  whether  the  facts  proposed 
to  be  proved  tend  to  disprove  malice,  the  evidence  should  be  ad- 
mitted and  submitted  to  the  jury  under  proper  instructions.  Dole- 
vin  v.  Wilder,  34  How.  Pr.  488;  Gorton  v.  Keeler,  51  Barb.  475; 
Townsend,  Sland.  &  L.  §  361.  Where  there  is  a  semblance  of  a 
cause  of  action  or  a  defense  set  up  in  a  pleading,  its  sufficiency 
cannot  be  determined  on  motion  to  strike  out  as  redundant  or 
irrelevant  Walter  v.  Fowler,  85  N.  Y.  621;  Hagerty  v.  Andrews, 
94  N.  Y.  195.  Such  a  motion  should  be  granted  only  where  no 
doubt  exists  of  the  irrelevancy  charged,  and  where  there  is  evi- 
dence that  its  retention  would  embarrass  the  opposite  party  in 
the  prosecution  of  his  defense.    Williams  v.  Folsom,  10  N.  Y. 
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Supp.  895.  The  court  will  let  the  matter  objected  to  stand  where 
argument  is  necessary  to  show  the  irrelevancy  of  the  pleading. 
Baer  v.  Seymour,  12  N.  Y.  St  Rep.  166;  Littlejohn  v.  Greeley, 
22  How.  Pr.  345;  Finger  v.  City  of  Kingston,  9  N.  Y.  Supp.  175; 
Duprat  v.  Havemeyer,  18  Wkly.  Dig.  439;  Bradner  v.  Faulkner, 
93  N.  Y.  515.  The  question  whether  facts  set  up  are  or  are  not 
such  as  should  be  permitted  to  be  given  in  evidence  in  mitigation 
is  especially  proper  to  be  decided  by  the  judge  on  the  trial.  He, 
being  present,  a  witness  to  the  exigencies  of  the  trial  as  it  pro- 
gresses, is  better  situated  to  dispose  of  such  a  question  than  the 
court  at  special  term.  Townsh.,  Sland.  &  L.  §  361,  and  cases 
there  cited.  Motions  to  strike  out  irrelevant  or  redundant  mat- 
ter in  a  pleading  are  not  regarded  with  favor  by  the  courts. 
Whether  they  should  be  granted  or  not  is  to  a  large  extent  a 
matter  of  discretion,  and  not  of  absolute  right  Town  of  Essex 
v.  New  York  &  C.  R.  Co.,  8  Hun,  361;  Smith  v.  Hilton,  50  Hun, 
242,  2  N.  Y.  Supp.  820.  We  incline  to  the  opinion  that  the  mat- 
ter complained  of  can  be  properly  proven  on  the  trial  in  mitiga- 
tion of  damages.  It  follows  that  the  court  at  special  term  did 
not  err  in  refusing  to  strike  it  out 

The  plaintiff  also  asked  that  the  defendants  be  required  to  fur- 
nish to  the  plaintiff  a  bill  of  particulars  which  should  state  by 
what  speech  or  conduct,  or  in  what  manner  and  respect,  the 
prejudice  and  bias  alleged  to  have  been  shown  by  the  plaintiff 
were  shown  or  manifested  in  the  discharge  of  his  judicial  func- 
tions, and  in  his  actions,  in  the  trial  of  the  case  of  Smith  v.  Mat- 
thews and  the  proceedings  connected  therewith,  as  alleged  in 
said  answer.  The  nature  of  the  allegation  is  such  that  it  would 
be  exceedingly  difficult,  if  not  impossible,  to  specify  the  particu- 
lar acts  of  the  plaintiff  upon  which  it  was  based.  Such  prejudice 
and  bias  may  have  been  manifested  by  a  look,  by  the  tone  of  the 
voice  in  making  the  charge  to  the  jury,  by  an  expression  or  appear- 
ance which  it  would  be  difficult  to  specify  in  a  bill  of  particulars. 
A  doubt  is  suggested  in  Newell  v.  Rutler,  38  Hun,  106,  whether  a 
bill  of  particulars  should  be  directed  of  matter  pleaded  in  mitiga- 
tion of  damages  (Holmes  v.  Jones,  13  N.  Y.  St.  Rep.  57),  especially 
in  a  case  where  the  plaintiff  was  himself  familiar  with  the  facta. 

The  court,  we  think,  properly  disposed  of  that  part  of  the  plain- 
tiff's motion  requiring  the  defendants  to  separately  state  and  num- 
ber the  facts  and  matters  set  forth  in  their  second  defense.  That 
part  of  their  answer  consisted  of  facts  and  circumstances  which 
naturally  and  properly  belonged  together,  and  which  were  pleaded 
in  mitigation  of  damages.  The  part  of  the  second  answer  which 
denied  that  the  defendants  intended  to  charge  the  plaintiff  with 
intentional  or  willful  misconduct  legitimately  and  properly  belongs 
with  the  clause  following,  which  alleges  that  the  plaintiff  in  fact 
was  personally  prejudiced  and  biased  against  the  defendants  and 
their  newspaper,  and  that  said  prejudice  and  bias  influenced  his 
mind  and  judgment  in  the  discharge  of  his  judicial  duties  upon 
the  trial  of  said  action  of  Smith  v.  Matthews.  The  plaintiffs 
contention  involves  the  separation  of  these  parts  of  the  answer. 
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We  fail  to  find  any  reason  for  reversing  either  of  the  orders 
appealed  from.  They  should  be  affirmed,  with  |10  costs  and  dis- 
bursements.   All  concur. 

(86  Hun,  68.) 

PEOPLE  ex  mL  RYAN  v.  WEBSTER,  Superintendent  of  Monroe  County 

Penitentiary. 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1895.) 

GnrrnncATB  o»  Cohviction— Sufficiency— Court  of  Special  Sessions. 

A  certificate  of  conviction  in  a  court  of  special  sessions,  which  states 
that  the  charge  against  defendant  was  "Indecent  exposure  of  the  person 
and  Intoxication,"  is  sufficient,  under  Code  Cr.  Proc.  |  721,  which  requires 
the  offense  to  be  "briefly  designated,"  and  it  Is  not  subject  to  the  objec- 
tion that  it  does  not  state  that  the  exposure  was  willful  and  lewd,  and 
was  In  a  public  place,  or  a  place  where  others  were  present.  Ward,  J., 
dissenting. 

Appeal  from  order  of  Monroe  county  judge. 

Habeas  corpus  by  John  Ryan  to  inquire  into  the  legality  of  his 
detention  by  Charles  A.  Webster,  as  superintendent  of  the  Monroe 
county  penitentiary,  under  and  by  virtue  of  a  certificate  of  con- 
viction made  by  a  justice  of  the  peace  of  the  town  of  Perrington. 
Relator  was  discharged,  and  defendant  appeals.  Reversed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

Howard  H.  Widener,  for  appellant. 

LEWIS,  J.  The  relator  was  committed  to  the  Monroe  county 
penitentiary  by  a  justice  of  the  peace  of  Monroe  county.  Upon 
his  petition,  a  writ  of  habeas  corpus  was  issued  by  the  county  judge 
of  Monroe  county,  directed  to  the  appellant,  as  superintendent,  re- 
quiring him  to  produce  the  relator,  with  the  cause  of  his  imprison- 
ment and  detention.  He  was  produced,  in  obedience  to  the  writ, 
and  the  keeper  made  his  return,  to  the  effect  that  he  held  him 
under  a  certificate  of  conviction,  which  he  produced,  from  which 
it  appeared  that  the  relator  was  brought  before  the  committing 
magistrate,  and  was  there  charged  with  "indecent  exposure  of  the 
person  and  intoxication";  that  he  thereupon  requested  to  be  tried 
by  a  court  of  special  sessions,  and  then  pleaded  guilty;  that  he  was 
duly  convicted,  and  adjudged  to  be  imprisoned  in  the  Monroe  county 
penitentiary  for  the  term  of  90  days.  The  order  appealed  from  was 
made,  discharging  the  relator  from  further  imprisonment.  The 
ground  assigned  for  the  order  was  that  the  commitment  was  fatally 
defective.  In  what  respect  it  was  defective  was  not  stated,  but 
we  assume  it  to  have  been  that  the  offense  was  not  designated  with 
sufficient  particularity. 

A  form  for  a  certificate  of  conviction  to  be  made  by  a  court  of 
special  sessions  is  provided  by  section  721  of  the  Code  of  Criminal 
Procedure.  Among  other  things,  it  provides  that  the  offense  of 
which  the  defendant  is  convicted  shall  be  "briefly  designated."  It 
was  the  judgment  of  the  court  which  authorized  the  commitment 
v.33N.v.8.no.3— 22 
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and  detention  of  the  relator.  The  certificate  was  evidence  to  the 
superintendent  of  his  right  to  receive  and  detain  him  in  the  peni- 
tentiary. 

It  is  the  contention  of  the  district  attorney  that  the  relator  was 
convicted  of  violating  section  316  of  the  Penal  Code,  which  reads  as 
follows : 

"Exposure  of  the  Person.  A  person  who  wilfully  and  lewdly  exposes  bis 
person  or  the  private  parts  thereof  in  any  public  place,  or  in  any  place 
where  others  are  present,  •  •  •  Is  guilty  of  a  misdemeanor." 

The  county  judge  evidently  concluded  that  the  certificate  was 
void  for  the  reason  that  it  failed  to  state  that  the  exposure  was 
willful  and  lewd,  and  was  in  a  public  place  or  in  a  place  where 
others  were  present  While  the  proceedings  of  courts  of  special 
session  should  be  construed  with  sufficient  strictness  to  protect 
the  rights  of  persons  charged  with  crime  before  those  tribunals, 
too  technical  rules  of  construction  should  not  be  applied.  Such 
courts  are  presided  over  as  a  rule  by  men  who  are  not  familiar  with 
legal  proceedings.  Trials  therein  are  conducted  generally  quite 
informally.  If  the  offense  of  which  the  person  tried  is  required  to 
be  stated  in  the  mittimus  with  the  particularity  that  is  required  in 
an  indictment,  a  very  large  percentage  of  the  certificates  of  con- 
viction will  prove  to  be  defective.  Such  a  construction  would  have 
the  effect  to  liberate  probably  most  of  the  persons  convicted  in 
these  courts.  All  that  the  statute  requires  is  a  brief  designation 
of  the  offense;  that  is,  that  it  shall  be  pointed  out,  indicated,  or 
named,  so  that  the  defendant  and  others  shall  know  of  what  crime 
he  was  convicted  and  imprisoned.  If  every  constituent  which  goes 
to  constitute  the  crime  is  required  to  be  stated  in  the  certificate, 
it  would  not  be  a  brief  designation  of  the  offense.  All  understand, 
when  a  person  is  charged  with  indecent  exposure  of  his  person, 
what  offense  is  meant.  The  relator,  we  must  assume,  knew  that 
he  was  charged  with  the  lewd  exposure  of  his  person  in  a  public 
place  or  in  a  place  where  others  were  present.  He  was  well  aware 
that  he  was  not  charged  with  exposing  his  person  in  the  privacy 
of  his  bedroom.  There  would  be  nothing  indecent  or  immodest 
in  such  an  exposure.  The  charge  of  indecent  exposure  of  one's 
person  implies  that  it  was  willfully  and  lewdly  done,  in  the  pres- 
ence of  others,  or  where  he  was  likely  to  be  seen  by  others.  Had 
the  certificate  recited  that  the  relator  was  convicted  of  "assault 
and  battery,"  all  would  have  perfectly  well  understood  what  the 
crime  charged  was;  and  yet  such  a  designation  of  the  offense  would 
have  come  far  short  of  stating  all  the  elements  of  the  offense  of  as- 
sault and  battery. 

The  case  of  People  v.  Iiaker,  89  N.  Y.  4G0,  sustains  our  con- 
struction of  this  statute.  Trainor  was  imprisoned  in  the  Erie 
county  penitentiary,  under  a  mittimus  issued  out  of  the  court  of 
sessions  of  Genesee  county.  It  recited  that  he  was  indicted  and 
convicted  "for  an  assault  and  resisting  an  officer."  It  appeared 
upon  the  return  of  the  keeper  to  a  writ  of  habeas  corpus  that 
the  relator  was  convicted  of  the  crime  of  resisting  a  sheriff  in 
the  execution  of  a  process,  under  section  17,  c  69,  of  the  Laws  of 
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1845,  which  provided  as  follows:  "Every  person  who  shall  resist, 
or  enter  into  a  combination  to  resist  the  execution  of  process, 
ehall  be  guilty/'  etc  It  was  held,  after  hearing  the  relator  and 
the  keeper,  that  the  relator  was  not  entitled  to  his  discharge  be- 
cause of  any  imperfection  in  the  mittimus.  The  relator  appealed 
to  the  court  of  appeals,  where  the  decisions  below  were  affirmed. 
Judge  Earl,  writing  the  opinion  of  the  court,  stated  "that,  if  need 
be,  the  mittimus  could  have  been  amended,  and  that,  if  the  court 
was  required  to  hold  that  the  relator  was  convicted  of  a  simple 
assault  and  battery,  he  would  not  have  been  entitled  to  his  dis- 
charge because  of  any  informality  in  the  mittimus."  The  mitti- 
mus in  that  case  was  quite  as  informal  as  was  the  certificate  here. 

We  are  not  called  upon  here  to  review  the  judgment  of  the 
court  of  special  sessions,  to  ascertain  whether,  when  the  relator 
was  arraigned,  a  complete  statement  of  the  offense  was  stated  to 
him;  but  if  we  were  reviewing  the  judgment,  and  it  was  made 
to  appear  that  the  relator  was  simply  charged,  when  arraigned, 
with  having  indecently  exposed  his  person,  he  having  pleaded 
guilty,  and  not  requested  &  more  particular  statement  of  that 
which  constituted  the  offense,  the  judgment  convicting  him  of  a 
violation  of  the  section  mentioned  would,  we  think,  have  been 
good.  All  that  is  required  is  that  the  judgment  shall  sufficiently 
specify  the  offense  so  as  to  protect  the  defendant  from  again  be- 
ing tried  for  the  same  offense;  but,  whether  our  construction  of 
the  form  of  the  judgment  be  correct  or  not,  we  think  the  inten- 
tion of  the  legislature  was  that  the  certificate  of  conviction  should 
simply  mention  or  designate  the  offense  by  the  name  by  which 
it  is  popularly  and  commonly  known. 

The  order  appealed  from  should  be  reversed. 

D WIGHT,  P.  J.,  concurs;  BRADLEY,  J.,  not  voting. 

WARD,  J.  (dissenting).  On  the  4th  of  September,  1894,  John 
Ryan  was  convicted,  as  appears  by  the  following  certificate  of  con- 
viction: 

'■Court  of  Special  Sessions,  County  of  Monroe,  Town  of  Perrington— ss.:  The 
People  of  the  State  of  New  York  against  John  Ryan. 

"The  above-named  John  Ryan,  having  been  brought  before  me,  Isaac  S. 
Hobbie,  justice  of  the  peace  of  the  town  of  Perrington,  charged  with  indecent 
exposure  of  the  person  and  intoxication,  having  requested  to  be  tried  by  a 
court  of  special  sessions,  and  the  above-named  John  Ryan  having  thereupon 
pleaded  guilty,  and  having  been  thereupon  duly  convicted,  we  have  adjudged 
that  be  be  imprisoned  in  the  Monroe  county  penitentiary  for  the  term  of 
ninety  days. 

"Dated  at  the  town  of  Perrington,  In  said  county,  the  fourth  day  of  Sep- 
tember, 1894.  I.  S-  Hobbie,  Justice  of  the  Peace." 

Upon  a  certified  copy  of  this  judgment,  the  relator  was  con- 
fined in  the  penitentiary.  Upon  application  to  the  county  judge, 
a  writ  of  habeas  corpus  was  issued  by  him,  directed  to  the  super- 
intendent of  this  penitentiary,  inquiring  into  the  cause  of  the 
imprisonment  The  superintendent  returned  to  the  writ  that  the 
relator  was  held  by  him,  by  virtue  of  the  judgment  above  set 
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forth.  Upon  such  return  the  learned  county  judge  made  an  or- 
der that  the  relator  be  discharged  on  the  ground  that  "the  com- 
mitment was  fatally  defective,"  and  the  question  here  is  whether 
this  discharge  can  be  sustained.  The  appellant  claims  that  the 
discharge  was  erroneous;  that  the  judgment,  being  valid,  is  con- 
clusive; and  the  relator  could  not  be  discharged  upon  habeas 
corpus.  There  is  no  appearance  here  for  the  respondent  or  brief 
submitted.  His  attorney  filed  a  stipulation  that  the  case  might 
be  submitted  on  the  part  of  the  appellant.  It  is,  neYertheless, 
the  duty  of  the  court  to  examine  the  case,  and  dispose  of  it  upon 
legal  principles. 

The  only  inquiry  which  the  county  judge  could  make  upon  the 
return  of  the  writ  was  whether  it  appeared  from  the  judgment 
itself  that  the  court  of  special  sessions  had  jurisdiction.  People 
v.  Protestant  Episcopal  House  of  Mercy  of  City  of  New  York, 
128  N.  Y.  185,  186,  28  N.  E.  473;  People  v.  Neilson,  16  Hun,  214. 
By  section  2031  of  the  Code  of  Civil  Procedure  the  imprisoned 
party  must  be  discharged  "if  no  lawful  cause  for  the  imprison- 
ment or  restraint,  or  for  the  continuance  thereof,  is  shown."  We 
assume  that  the  county  judge  discharged  the  prisoner  because  it 
did  not  appear  from  the  judgment  that  he  was  held  for  any  crime 
that  the  court  had  jurisdiction  to  try.  While  it  is  no  longer  nec- 
essary for  the  judgment  of  the  court  of  special  sessions  to  recite 
the  facts  giving  jurisdiction,  and  it  is  only  necessary  to  state  that 
he  is  charged  with  some  crime  that  the  court  has  jurisdiction  to 
try,  "briefly  designating  the  offense"  (Code  Cr.  Proc.  §  721),  still 
it  must  affirmatively  appear  that  some  offense  has  been  com- 
mitted by  the  party  charged  that  is  prescribed  by  the  Penal 
Code  or  some  statute  not  repealed  by  it  (section  2),  and  which 
"defines  the  nature  of  the  various  crimes"  (section  7).  The  record 
of  conviction  states  that  the  relator  was  brought  before  the  court, 
"charged  with  indecent  exposure  of  the  person  and  intoxication"; 
that  the  relator  thereupon  pleaded  guilty,  and,  having  been  duly 
convicted,  was  imprisoned,  etc.  A  court  of  special  sessions  is  a 
court  of  limited  jurisdiction,  and  has  no  jurisdiction  but  what  is 
given  it  by  statute,  and  no  presumption  will  be  indulged  in  sup- 
port of  such  jurisdiction.  People  v.  Mallon,  39  How.  Pr.  454; 
In  re  Travis,  55  How.  Pr.  347 ;  Cases  of  Lynch  and  Burns,  9  Abb. 
N.  C.  69.  And  the  jurisdiction  must  appear  by  the  judgment 
Powers  v.  People,  4  Johns.  292;  In  re  Travis,  supra;  Thomas  v. 
People,  19  Wend.  480.  In  People  v.  Maschke,  2  N.  Y.  Cr.  R.  168, 
the  record  of  conviction  stated  that  the  defendant  was  convicted 
of  "the  misdemeanor  of  assault  and  battery."  The  court  held 
that  a  sufficient  statement  of  an  offense  triable  by  a  court  of 
special  sessions  in  the  record.  This  is  undoubtedly  so,  as  the 
court  has  power  to  try  assault  in  the  third  degree,  and  that,  by 
the  Code,  is  made  a  "misdemeanor."  The  other  degrees  of  as- 
saults are  felonies. 

Assuming  that  the  above  statement  is  a  statement  that  the 
relator  was  convicted  of  the  offense  charged,  the  question  is,  of 
what  offense,  if  any?    It  was  an  offense  at  common  law  for  a 
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person  in  a  public  place  to  willfully  expose  his  person;  and,  in 
the  shameful  reign  of  Charles  IL,  Sir  Charles  Sedley  was  pun- 
ished by  imprisonment  and  a  heavy  fine  for  standing  naked  in  a 
balcony  in  a  public  park  in  the  city  of  London.  We  do  not  find 
that  any  offense  of  this  nature  was  recognized  in  any  of  the  stat- 
utes of  tbis  state  until  the  adoption  of  the  Penal  Code,  section  316 
of  which  provides  that  "a  person  who  wilfully  and  lewdly  exposes 
his  person  or  the  private  parts  thereof  in  any  public  place  or 
any  place  where  others  are  present,  or  procures  another  to  ex- 
pose himself,  is  guilty  of  a  misdemeanor."  In  1893  courts  of 
special  sessions  were  given  jurisdiction  to  try  the  crime  of  "ex- 
posure of  the  person  contrary  to  law."  This  was  undoubtedly 
the  offense  of  which  it  was  sought  to  convict  the  relator.  In  the 
books,  to  some  extent,  and  in  common  parlance,  the  offense  has 
been  designated  "indecent  exposure  of  person."  But,  in  order 
to  convict  of  the  statutory  offense,  three  things  must  concur: 
The  exposure  must  be  in  a  public  place,  or  where  others  are  pres- 
ent; it  must  be  a  willful  exposure  and  a  lewd  one.  If  any  one 
of  these  important  elements  is  lacking,  the  crime  is  not  com- 
mitted. The  exposure  must  be  intentional.  Miller  v.  People, 
5  Barb.  203.  It  is  elementary  that,  in  proceedings  to  punish  all 
crimes  where  the  intent  is  material,  that  intent  must  be  alleged 
and  proved.  It  may  be  an  exposure  of  the  person  that  is  inde- 
cent, but  does  not  indicate  a  lewd  purpose.  It  may  be  an  ex- 
posure that  is  indecent,  but  not  "public,"  in  the  sense  in  which 
that  term  is  understood  in  this  connection.  Judged  by  this 
standard,  what  becomes  of  the  charge  upon  which  this  man  is 
convicted?  No  importance  is  attached  by  the  appellant  to  the 
statement  in  the  record  as  to  the  relator's  intoxication,  and  none 
can  be,  as  it  is  not  a  crime  to  be  intoxicated  except  in  a  public 
place.  Laws  1892,  c.  401,  §  35.  Eliminate  this  element  from 
the  case,  and  we  have  simply  the  statement^  that  the  relator  had 
been  guilty  and  was  convicted  of  "indecent  exposure  of  the  per- 
son." That  bare  statement  does  not  allege  any  crime  known  to 
the  law  of  this  state. 

The  order  of  the  county  judge  discharging  the  relator  should 
be  affirmed. 

(v.*  Hun,  510.) 

RICH  v.  DOYENN. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Lakdlokd  and  Tenant — Abandonment — Reletting  by  Landlord. 

Where  a  tenant  abandons  the  premises  without  sufficient  cause,  and  the 
landlord  relets  for  a  less  rent,  the  tenant  cannot,  In  an  action  against  him 
for  the  deficiency,  complain  of  such  reletting,  as  It  was  beneficial  to  him. 

Appeal  from  judgment  on  report  of  referee. 
Action  by  Mary  Rich  against  John  Doyenn  for  rent.    There  was 
a  judgment  in  favor  of  plaintiff,  and  defendant  appeals.  Modified. 
Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

Henry  W.  Brush,  for  appellant. 
E.  A.  Hayes,  for  respondent 
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LEWIS,  J.  This  action  was  brought  against  the  defendant  to 
recover  rent  alleged  to  be  due  the  plaintiff  for  the  use  of  premises 
consisting  of  the  first  floor  and  two  rooms  upon  the  second  floor 
of  a  building  on  Seneca  street,  in  the  city  of  Buffalo,  under  a  writ- 
ten lease  executed  by  the  parties.  The  term  was  for  three  years, 
commencing  on  the  1st  day  of  May,  1888.  The  rent  secured  by  the 
lease  was  |300  a  year,  payable  in  monthly  installments  of  |25  in 
advance.  The  defendant  took  possession  of  the  leased  premises, 
and  continued  in  occupation  thereof  until  the  15th  day  of  October, 
1889,  when  he  vacated  them  for  the  alleged  reason  that  they  had, 
through  the  fault  and  negligence  of  the  plaintiff,  become  untenant- 
able, owing  to  defective  sewerage  and  plumbing,  which  allowed 
filth  and  water  to  accumulate  in  the  cellar  of  the  building.  The 
defendant  paid  the  rent  as  it  came  due,  up  to  and  including  the 
month  of  October,  1889,  and  thereafter  neglected  to  pay  rent  The 
premises  remained  vacant  for  five  months  after  defendant  left  them. 
The  plaintiff  then  leased  them  to  another  tenant  for  f  18  a  month. 
This  action  was  commenced  on  the  19th  day  of  June,  1890.  There 
was  nothing  in  the  lease  requiring  the  plaintiff  to  make  repairs 
upon  the  premises.  It  contained  the  ordinary  clause  requiring 
the  tenant  to  keep  the  premises  in  good  repair.  The  defense  inter- 
posed and  relied  upon  by  the  defendant  was — First,  that  the  prem- 
ises had  become  untenantable;  and,  second,  that  the  plaintiff  con- 
sented to  cancel  the  lease  by  accepting  the  key  of  the  house  and 
taking  possession  of  the  premises.  There  was  evidence  tending  to 
show  that  when  the  defendant  took  possession  of  the  property 
there  was  water  in  the  cellar,  which  was  pumped  out  from  time 
to  time.  There  was  no  sewer  in  the  street  in  front  of  the  premises, 
and  none  in  the  cellar,  at  the  time  of  the  leasing.  Afterwards,  and 
in  the  spring  of  1889,  a  sewer  was  constructed  in  the  street  in  front 
of  the  premises,  which  was  connected  with  the  cellar  of  the  house 
by  a  sewer  in  a  proper  manner,  so  as  to  drain  the  water  from  the 
cellar.  A  stench  trap  was  put  into  the  sewer  in  the  cellar,  which 
prevented  the  sewer  gas  from  entering  the  cellar.  The  evidence 
upon  this  question  was  conflicting,  as  was  the  evidence  as  to 
whether  the  plaintiff  accepted  the  key  of  the  house  and  consented 
to  cancel  the  lease.  The  referee,  upon  sufficient  evidence,  found 
for  the  plaintiff  upon  these  questions.  The  lease  provided  that 
the  plaintiff  should  construct  a  barn  for  the  use  of  the  defendant. 
The  plaintiff  failed  to  fully  perform  his  agreement  in  that  respect, 
and  the  referee  allowed  the  defendant  a  counterclaim  for  $25  on 
account  of  work  and  materials  which  he  furnished  to  complete  the 
barn.  Reletting  the  premises,  under  the  circumstances  disclosed, 
did  not  estop  the  plaintiff  from  claiming  of  the  defendant  the  f  7 
a  month  difference  between  the  amount  defendant  had  agreed  to 
pay  and  the  f  18  a  month  paid  by  the  new  tenant  Reletting  the 
premises  did  not  give  the  defendant  any  cause  for  complaint,  for  he 
was  thereby  benefited  to  the  extent  of  $18  a  month  during  the 
remainder  of  the  term  of  the  lease.  Doolittle  v.  Selkirk  (Com. 
PL  N.  Y.)  28  N.  Y.  Supp.  43;  Winant  v.  Hines,  14  Daly,  187;  Joslin 
v.  McLean,  99  Mich.  480,  58  N.  W.  467.    The  referee,  inadvertently, 
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presumably,  included  in  the  amount  which  he  found  to  be  due  the 
plaintiff  f  7  a  month  for  10  months  after  the  commencement  of  the 
action,  making,  in  all  $70,  to  which  he  added  interest  upon  the 
sums  respectively  as  they  fell  due.  This  was  improperly  included  in 
his  report  and  in  the  judgment  The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event,  unless  the 
plaintiff  within  20  days  give  to  the  defendant  a  written  stipulation, 
consenting  to  reduce  the  judgment  to  the  extent  mentioned.  In 
case  the  stipulation  be  so  given,  the  judgment  as  so  modified  should 
be  affirmed,  but  without  cost  of  this  appeal  to  either  party.  All 
concur. 

(80  Hun,  266.) 

KLOH  v.  NEW  YORK  FERTILIZER  CO. 

(Supreme  Court,  General  Term,  First  Department.  April  11,  1895.) 

Attachment— Vacating— Specifying  Irregularities. 

Under  general  rule  of  practice  37,  providing  that,  when  a  motion  to  va- 
cate an  attachment  1b  for  Irregularity,  "the  notice  or  order  should  specify 
the  Irregularity  complained  of,"  a  motion  to  vacate  Is  properly  denied  for 
failure  to  specify  the  irregularity. 

Appeal  from  special  term,  New  York  county. 

Action  by  Alphonse  Kloh  against  the  New  York  Fertilizer  Com- 
pany. From  an  order  denying  a  motion  to  vacate  an  attachment 
made  on  the  papers  on  which  it  was  granted,  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Hugh  A.  McTernan,  for  appellant 
Robert  L.  Stanton,  for  respondent 

PER  CURIAM.  The  order  to  show  cause  did  not  state  the 
grounds  nor  the  irregularity  complained  of  upon  which  the  motion 
to  vacate  the  attachment  was  to  be  made.  Under  rule  37  of  the 
general  rules  of  practice  it  is  provided  that  "when  the  motion  is 
for  irregularity,  the  notice  or  order  shall  specify  the  irregularity 
complained  of."  In  the  case  of  Stevens  v.  Middleton,  14  N.  Y. 
Wkly.  Dig.  126,  it  was  held  that  "defects  in  the  affidavits  used  on  ap- 
plication for  an  attachment,  which  are  not  specified  in  a  notice  of 
motion  to  set  aside  the  attachment,  cannot  be  relied  upon  in  sup- 
port of  the  motion."  The  order  should  be  affirmed,  with  f  10  costs 
and  disbursements. 


(86  Hun,  182.) 

SCHILLINGER  FIRE-PROOF  CEMENT  &  ASPHALT  CO.  v.  ARNOTT 

et  al. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

L  Mechanics'  Liens— Foreclosure— Jury  Trial— Constitutional  Law. 

Laws  1885,  c.  842,  which  authorizes  the  trial  without  a  Jury  of  issues 
In  an  action  to  foreclose  a  mechanic's  Hen  Is  constitutional.  14  N.  Y. 
8upp.  326,  approved. 
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2.  Same— Payment  into  Coubt. 

The  character  of  an  action  to  foreclose  a  mechanic's  lien  Is  not  affected 
by  the  fact  that  the  amount  claimed  has  been  deposited  with  the  clerk 
of  the  court,  and  plaintiff  is  not  entitled  to  the  money  deposited  until  he 
has  recovered  a  Judgment  of  foreclosure  against  the  property. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Schillinger  Fire-Proof  Cement  &  Asphalt  Company 
against  William  H.  Arnott  and  others  to  foreclose  a  mechanic's  lien. 
From  a  judgment  in  favor  of  plaintiff  for  $5,750.06,  and  from  an 
order  denying  a  motion  to  strike  the  cause  from  the  equity  cal- 
endar, defendants  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Carlisle  Norwood,  for  appellants. 
B.  Lewinson,  for  respondent 

PARKER,  J.  In  May,  1890,  the  defendants,  William  H.  Arnott 
&  Co.,  entered  into  a  contract  with  Rachel  Cohnfleld,  as  owner,  for 
the  erection  of  a  building  upon  her  premises  in  the  city  of  New 
York.  Subsequently  Arnott  &  Co.  sublet  a  portion  of  the  work 
to  the  plaintiff,  the  Schillinger  Fire-Proof  Cement  &  Asphalt  Com- 
pany. On  the  19th  day  of  January,  1891,  and  within  90  days  after 
the  completion  of  the  contract,  the  plaintiff  filed  a  notice  of  lien  in 
the  clerk's  office  of  the  city  and  county  of  New  York,  in  pursuance 
of  the  provisions  of  chapter  342  of  the  Laws  of  1885.  Two  days 
later,  and  on  the  21st  day  of  January,  1891,  Arnott  &  Co,  under 
subdivision  2  of  section  24  of  said  act,  deposited  with  the  county 
clerk  a  sum  of  money,  equal  to  the  amount  claimed  in  the  lien, 
with  interest  to  the  time  of  said  deposit,  and  thereafter  a  suit  to 
foreclose  the  lien  was  commenced.  The  suit  coming  on  to  be  tried 
at  a  special  term  of  this  court  in  November,  1892,  the  plaintiff 
made  a  motion  to  amend  its  complaint,  which  was  granted;  one 
of  the  conditions  being  that  the  plaintiff  should  consent  to  Arnott 
&  Co.'s  withdrawal  of  the  sum  of  money  which  they  had  deposited 
with  the  county  clerk,  and  accept  in  lieu  and  place  thereof  their 
personal  responsibility,  provided  they  should  give  a  stipulation  to 
that  effect,  which  they  did,  and  the  moneys  were  thereafter  with- 
drawn. When  later  the  suit  came  on  for  trial,  a  motion  was  made 
to  strike  the  cause  from  the  equity  side  of  the  calendar,  on  the 
ground  that  the  defendants  were  entitled  to  a  trial  by  jury.  Sec- 
tion 8  of  the  lien  law  expressly  provides  that  "the  manner  and 
form  of  instituting  and  prosecuting  any  such  action  to  judgment, 
or  an  appeal  from  such  judgment  shall  be  the  same  as  in  actions 
for  the  foreclosure  of  mortgages  upon  real  property,  except  as 
herein  otherwise  provided."  And  it  has  uniformly  been  held,  so 
far  as  we  have  observed,  that  suits  to  foreclose  mechanics'  liens 
under  the  act  of  1885,  like  suits  to  foreclose  mortgages,  are  triable 
at  special  term.  But  the  appellants  urge  that,  if  it  be  conceded 
that  the  statute  authorizes  the  trial  of  such  suits  at  special  term, 
the  act  is  in  such  respect  unconstitutional.  The  grounds  for  this 
contention  are  so  clearly  stated  and  fully  met  in  the  opinion  of 
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Andrews,  J.,  at  special  term,  in  overruling  the  demurrer  inter- 
posed by  the  defendants  to  this  complaint  (14  N.  Y.  Supp.  326),  that 
there  is  no  occasion  for  us  to  do  more  than  to  say  that  we  concur 
in  the  views  therein  expressed. 

The  appellants  further  contend  that,  in  any  event,  their  motion 
should  have  been  granted,  because  this  case  is  within  the  rule 
stated  in  Burroughs  v.  Tostevan,  75  N.  Y.  567,  and  Dudley  v. 
Congregation,  138  N.  Y.  451,  34  N.  E.  281,  that  in  an  action  in 
the  nature  of  a  proceeding  in  rem  to  foreclose  a  statutory  lien, 
in  which  case  a  -personal  judgment  against  some  of  the  parties 
may  follow  as  incidental  to  the  general  relief,  such  judgment  can- 
not be  rendered  if  the  plaintiff  fails  to  establish  the  lien.  But  we 
do  not  understand  that  rule  to  be  applicable  to  the  facts  of  this 
case.  This  suit  was  brought  to  foreclose  a  mechanic's  lien,  and 
if  the  lien  had  been  invalid,  or  for  any  other  reason  could  not 
have  been  enforced,  the  plaintiff,  under  the  rule  established  by  the 
authorities  cited,  could  not  have  had  a  personal  judgment  against 
the  defendants.  There  was  no  failure  of  lien  in  this  action,  how- 
ever. On  the  contrary,  the  right  to  enforce  it  was  established  by 
the  judgment,  and  the  property  was  only  saved  from  sale  to  sat- 
isfy the  amount  due  under  the  lien,  because  the  defendants  Arnott 
A  Co.  deposited,  in  the  first  instance,  with  the  county  clerk,  the 
sum  of  money  equal  to  the  amount  claimed  to  be  due  in  the  notice 
of  lien,  with  interest  to  the  date  of  deposit,  for  which  was  subse- 
quently substituted  their  stipulation  of  personal  responsibility  by 
command  of  the  court.  The  deposit  of  the  moneys  did  not  change 
the  character  of  the  suit  to  be  brought  by  the  plaintiff.  In  order 
to  recover,  it  was  necessary  for  the  plaintiff  to  establish  the  valid- 
ity of  its  lien,  which  could  only  be  done  by  a  suit  to  foreclose  it, 
which  should  result  in  a  judgment  in  plaintiff's  favor.  This  ques- 
tion was  before  this  court  in  Sheffield  v.  Robinson,  73  Hun,  173, 
25  N.  Y.  Supp.  1098,  and  arose  under  subdivision  6  of  section  24, 
in  which  case  a  bond  was  given  to  discharge  the  lien  instead  of 
a  deposit  of  money  as  in  this  case;  but  the  decision  in  that  case, 
and  the  reason  for  it,  is  alike  applicable  to  this  one.  As  the  case 
stood  when  the  court  required  the  plaintiff  to  accept  the  stipulation 
of  the  defendants  to  become  personally  responsible  for  the  pay- 
ment of  any  judgment  which  should  be  recovered,  and  permit 
defendants  to  withdraw  the  money  to  be  used  in  their  business, 
the  plaintiff  would  become  entitled  to  the  moneys  after  it  had  been 
determined  by  a  judgment  of  foreclosure  that  it  had  a  valid  lien, 
and  not  before  or  otherwise.  This  situation  was  not  changed  by 
the  act  of  the  defendants  in  substituting  their  undertaking  in 
place  of  the  moneys  then  on  deposit 

Upon  the  merits  tw  o  questions  were  presented :  (1)  Whether  plain- 
tiff had  substantially  performed  its  contract  with  Arnott  &  Co.; 
(2)  if  so,  whether  the  refusal  of  the  architect  to  give  the  certificate 
of  performance  provided  for  by  the  contract  should  prevent  a 
recovery.  The  first  question  the  court  answered  in  the  affirmative, 
and  the  facts  adduced,  which  were  the  subject  of  elaborate  dis- 
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cussion  in  the  opinion  of  the  special  term,  justified  the  conclusion 
reached.  As  to  the  second,  it  was  decided  that  the  refusal  of  the 
architect  to  give  the  certificate  was  unreasonable,  and  therefore 
not  a  bar  to  plaintiffs  right  to  recover.  Nolan  v.  Whitney,  88  N. 
Y.  648;  Thomas  v.  Stewart,  132  N.  Y.  580,  30  N.  E.  577;  Crouch  v. 
Gutmann,  134  N.  Y.  46,  31  X.  E.  271.  It  is  a  significant  fact  that 
the  architect  issued  to  Arnott  &  Co.  the  necessary  certificate,  cov- 
ering the  very  work  which  the  plaintiff  performed,  and  which  en- 
titled them,  under  the  contract,  to  payment  from  the  owner.  Con- 
fronted with  this  fact  upon  his  cross-examination,  the  architect 
attempted  to  explain  how  it  was  that  he  came  to  issue  the  cer- 
tificate to  the  contractors  Arnott  &  Co.,  that  the  work  had  been 
properly  performed,  in  order  that  they  might  collect  of  the  owner, 
and  at  the  same  time  refused  to  issue  a  certificate  to  this  plaintiff, 
in  order  that  it  might,  under  its  contract,  recover  from  Arnott  & 
Co.  His  explanation  was,  in  eifect,  that  he  issued  the  certificate 
to  the  defendants  at  the  request  of  the  owner,  in  order  that  a  set- 
tlement between  defendants  and  the  owner  might  be  effected.  But 
this  explanation  was  a  most  unsatisfactory  one,  for  the  owner  did 
not  need  a  certificate  in  order  to  settle  with  the  defendants.  If 
she  was  satisfied  with  the  work  which  had  been  done,  she  needed 
not  the  assistance  of  the  architect's  certificate  in  order  to  pay  for 
it.  If  she  was  not  satisfied,  and  proposed  to  insist  upon  a  deduc- 
tion from  the  contract  price,  by  reason  of  faulty  work,  it  certainly 
did  not  strengthen  her  position  to  have  the  architect  make  a 
certificate,  which,  under  the  terms  of  the  contract,  bound  her  to 
pay  the  defendants  in  full.  The  fact  that  the  work  was  substan- 
tially performed,  as  found  by  the  trial  court,  and  in  which  finding 
we  concur,  together  with  the  other  facts  contained  in  the  record, 
and  which  were  to  a  considerable  extent  commented  upon  in  the 
opinion  of  the  court  at  special  term,  justified  the  holding  that  the 
refusal  of  the  architect  to  give  the  certificate  called  for  by  the 
contract  between  plaintiff  and  the  defendants  was  unreasonable. 
The  judgment  should  be  affirmed,  with  costs.   All  concur. 

(80  Hun,  76.) 

CITY  OF  BUFFALO  V.  NEAL. 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1885.) 

Statutes— Repral— Inconsistent  Provisions. 

Laws  1802,  c.  086,  fi  233  (the  county  law),  being  a  codification  of  all  the 
laws  relating  to  counties,  which  provides  that  a  county  officer  who  shall 
receive  money  In  which  his  county  or  any  city  or  town  therein  shall  have 
an  interest  shall  pay  it  over  to  the  county  treasurer,  repeals  the  pro- 
vision of  the  Buffalo  city  charter  (Laws  1801,  c  105,  §  385)  that  all  fines 
and  penalties  imposed  by  the  justice  of  the  city,  and  collected  by  the 
keeper  of  the  Erie  county  penitentiary,  shall  be  paid  over  by  him  to  the 
city  treasurer.  Ward,  J.,  dissenting. 

Controversy  between  the  city  of  Buffalo,  plaintiff,  and  Alfred  H. 
Neal,  defendant,  submitted  without  action,  on  an  agreed  state  of 
facts,  pursuant  to  Code  Civ.  Proc.  §  1279.   Judgment  for  defendant 
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The  submission  was  as  follows: 

Whereas,  a  controversy  exists  between  the  city  of  Buffalo,  of  the  one  part, 
and  Alfred  H.  Neal,  of  other  part,  as  follows:  The  city  of  Buffalo  claims  that 
said  Alfred  H.  Neal  was  indebted  unto  it  in  the  sum  of  $5,546.05,  being  tbe 
amount  of  fines  and  penalties  collected  by  him  from  prisoners  duly  sentenced 
to  the  Erie  county  penitentiary,  of  which  he  is  keeper,  for  violation  of  ordi- 
nances of  the  city  of  Buffalo,  which  he  has  failed  and  neglected  to  pay  over 
unto  said  city.  And  whereas,  upon  his  part,  the  said  Alfred  H.  Neal  claims 
that  he  is  not  liable  to  pay  such  fines  and  penalties,  or  any  of  them,  over 
unto  the  said  city.  And  whereas,  the  said  parties  have  agreed  to  submit  the 
said  controversy  to  the  supreme  court  of  the  state  of  New  York,  Fifth  depart- 
ment, under  the  provisions  of  article  2,  tit.  2,  c.  11,  of  tbe  Code  of  Civil 
Procedure:  Now,  therefore,  the  following  facts  are  conceded  and  stipulated 
by  said  parties,  for  the  purpose  of  such  submission,  to  wit: 

First.  That  the  plaintiff,  the  city  of  Buffalo,  Is  a  domestic  corporation  duly 
incorporated  by  and  under  the  laws  of  the  state  of  New  York,  being  chapter 
105  of  the  Laws  of  1891. 

Second.  That  the  defendant,  Alfred  H.  Neal,  is,  and  at  all  the  times  here- 
inafter mentioned  was,  keeper  of  the  Erie  county  penitentiary,  duly  elected, 
qualified,  and  acting  as  such,  which  penitentiary  is  located  in  the  city  of  Buf- 
falo aforesaid. 

Third.  That  from  the  10th  day  of  April.  1894,  to  the  1st  day  of  January, 
1895;  inclusive,  the  defendant,  Alfred  H.  Neal,  as  such  keeper  of  the  Erie 
county  penitentiary,  collected  and  received  from  prisoners  duly  committed 
to  the  Erie  county  penitentiary  on  executions  duly  Issued  upon  judgments 
for  fines  duly  imposed  and  entered  against  such  prisoners  within  the  city  of 
Buffalo,  by  Justices  of  the  police  of  the  city  of  Buffalo,  fines  and  penalties 
theretofore  duly  imposed  by  such  justices  to  the  extent  and  amount  of 
$5,546.05,— such  prisoners  having  been  delivered  to  such  keeper  upon  such 
executions,  and  upon  the  failure  of  the  prisoners  to  pay  the  judgment  and 
fines;  and  said  defendant  has  not  paid  over  said  sum,  or  any  part  thereof, 
to  the  treasurer  of  the  city  of  Buffalo,  but  retains  the  same  in  his  possession. 

Fourth:  The  questions  submitted  to  this  court  upon  this  case  are  as  follows: 

Was  It  and  is  it  the  duty  of  the  defendant,  Alfred  H.  Neal,  as  such  keeper 
of  the  Erie  county  penitentiary,  to  pay  over  said  fines  and  penalties  to  the 
treasurer  of  the  city  of  Buffalo  every  week,  pursuant  to  the  provisions  of  sec- 
tion 385  of  the  charter  of  the  city  of  Buffalo,  which  provides  as  follows?  "All 
fines  and  penalties  Imposed  by  any  or  either  of  said  Justices,  collected  by  them 
or  the  keeper  of  the  Erie  county  penitentiary,  or  otherwise,  shall  be  paid  over 
every  week,  by  the  person  receiving  the  same,  to  the  treasurer  of  the  city  of 
Buffalo,  and  be  by  said  treasurer  credited  to  the  police  fund  of  the  said  city 
for  the  use  and  benefit  thereof." 

Or  was  it  and  is  it  his  duty  to  pay  said  moneys  over  to. the  treasurer  of  Erie 
county,  pursuant  to  the  provisions  of  sections  233,  234,  c.  680.  of  the  Laws  of 
1892,  which  became  of  force  May  18, 1892.  and  which  are  as  follows? 

"Sec  233.  Annual  Report  of  County  Officers.  Each  county  officer  who  shall 
receive,  or  is  authorized  by  law  to  receive,  any  money  on  account  of  fines  or 
penalties  or  other  matter  in  which  his  county,  or  any  town  or  city  therein,  shall 
have  an  Interest,  shall  annually  make  a  written  report  to  the  board  of  super- 
visors'of  his  county,  verified  to  be  true,  bearing  date  the  first  day  of  November, 
stating  the  time  when,  and  the  name  of  every  person  from  whom,  such  money 
has  been  received,  the  amount  thereof,  on  what  account  received,  and  the  sums 
remaining  due  and  unpaid;  and  if  no  such  money  has  been  received,  his  re- 
port shall  so  state.  Such  report  shall  be  filed  with  the  clerk  of  the  board  on 
or  before  the  fifth  day  of  November;  and  no  officer  shall  be  entitled  to  receive 
payment  for  his  services,  unless  he  shall  file  with  the  supervisors,  or  other 
officers  performing  their  duties,  his  affidavit  that  he  has  made  such  report, 
and  paid  over  all  moneys  which  he  was  required  to  pay  over,  within  ninety 
days  after  receiving  any  such  money,  such  officers  shall  pay  the  same  with- 
out any  deduction  to  the  treasurer  of  his  county,  who  shall  execute  duplicate 
receipts  therefor,  one  of  which  he  shall  deliver  to  the  person  paying  the  money, 
and  attach  the  other  to  his  annual  report  herein  required;  but  nothing  herein 
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shall  be  construed  to  apply  to  moneys  received  by  any  town  or  city  officer  in 
bis  official  capacity,  as  such,  specially  appropriated  for  any  town  or  city  pur- 
pose. 

"Sec.  234.  Recovery  and  Disposition  of  Moneys.  The  district  attorney  shall 
sue  for  and  recover  in  behalf  of,  and  in  the  name  of,  his  county,  the  money 
received  by  any  officer  for,  or  on  account  of,  his  county,  or  any  town  or  city 
therein,  and  not  paid  to  the  county  treasurer  as  herein  required.  All  moneys 
belonging  to  any  town  or  city  in  such  county,  which  shall  be  received  by  the 
county  treasurer,  shall  be  distributed  to  the  several  towns  or  cities  entitled 
to  the  same,  by  resolution  of  the  board  of  supervisors,  which  shall  be  entered 
In  the  minutes  of  its  proceedings." 

Fifth.  The  plaintiff  claims  and  contends  that  it  was  and  is  the  duty  of  the 
defendant  to  pay  said  moneys  over  to  the  treasurer  of  the  plaintiff,  pursuant 
to  the  provisions  of  its  charter  above  quoted;  and  the  defendant  claims  and 
contends  that  it  was  and  is  his  duty  to  pay  said  moneys  over  to  the  treasurer 
of  the  county  of  Erie,  pursuant  to  the  provisions  of  law  above  quoted. 

Sixth.  If  the  court  decides  that  It  was  the  duty  of  the  defendant  to  p-ty  said 
moneys  over  to  the  treasurer  of  the  plaintiff,  then  judgment  is  to  be  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant  for  said  sum,  without  costs; 
and,  if  the  court  decides  that  it  was  not  the  duty  of  the  defendant  to  pay  said 
moneys  over  to  the  treasurer  of  the  plaintiff,  then  Judgment  is  to  be  rendered 
in  favor  of  the  defendant,  without  costs. 

Seventh.  It  is  expressly  understood  and  agreed  that  the  plaintiff,  by  con- 
senting to  stipulate  this  case,  does  not  waive  any  right  or  cause  of  action  that 
It  may  have  against  the  defendant  to  recover  fines  or  penalties  previously  col- 
lected and  received  by  the  defendant,  nor  shall  the  bringing  of  this  action,  or 
the  judgment  or  determination  hereof,  be  treated  as  a  defense  or  bar  to  any 
action  that  may  be  brought  against  the  defendant  by  the  plaintiff  on  account 
of  such  previously  collected  fines  and  penalties. 

In  testimony  whereof,  the  city  of  Buffalo  has  caused  these  presents  to  be 
subscribed  by  its  corporation  counsel,  Frank  C.  Laughlin,  pursuant  to  a  resolu- 
tion of  the  common  council,  and  the  defendant  has  hereunto  set  his  hand,  this 
4th  day  of  January,  1895.  City  of  Buffalo, 

By  Frank  O.  Laughlin,  Its  Corporation  Counsel. 
A.  H.  Neal. 

The  submission  was  accompanied  by  the  required  affidavit  of  one 
of  the  parties,  and  was  duly  acknowledged. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  BRADLEY,  and 
WARD,  JJ. 

Frank  C.  Laughlin,  for  plaintiff. 
James  L.  Quackenbush,  for  defendant 

BRADLEY,  J.  The  defendant,  as  keeper  of  the  Erie  county 
penitentiary,  received  during  a  specified  period  f 5,546.05  from  pris- 
oners committed  to  that  institution  by  virtue  of  executions  issued 
on  judgments  for  fines  imposed  and  entered  against  them,  within 
the  city  of  Buffalo,  by  justices  of  the  police  of  that  city,  on  the  fail- 
ure of  the  prisoners  to  pay  the  judgments.  The  defendant  retains 
that  money  in  his  possession.  Whether  or  not  it  is  the  duty  of  the 
defendant  to  pay  that  money  to  the  treasurer  of  the  city  of  Buffalo 
is  the  question  to  be  determined.  By  the  charter  of  the  city  it  is 
provided  that: 

"All  fines  and  penalties  imposed  by  any  or  either  of  said  justices,  collected 
by  them  or  the  keeper  of  the  Erie  county  penitentiary  or  otherwise  shall 
be  paid  over  every  week  by  the  person  receiving  the  same,  to  the  treasurer 
of  the  city  of  Buffalo,  and  be  by  the  said  treasurer  credited  to  the  polios 
fund  of  said  city  for  the  use  and  benefit  thereof."  Laws  1891,  c  106,  |  385. 
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The  duty  of  the  defendant  to  pay  the  money  to  the  treasurer  of 
the  plaintiff  would  not  be  questioned,  if  it  were  not  for  a  later 
statute,  which  provides  that: 

"Each  county  officer  who  shall  receive,  or  Is  authorized  by  law  to  receive, 
any  money  on  account  of  fines  or  penalties  or  other  matter  in  which  his 
county,  or  any  town  or  city  therein,  shall  have  an  interest,  shall  annually 
make  a  written  report  to  the  board  of  supervisors  of  his  county,  verified 
to  be  true,  bearing  date  the  first  day  of  November,  stating  the  time  when, 
and  the  name  of  every  person  from  whom,  such  money  has  been  received. 
•  •  •  Such  report  shall  be  filed  with  the  clerk  of  the  board,  on  or  before 
the  fifth  day  of  November;  and  no  officer  shall  be  entitled  to  receive  pay- 
ment for  his  services,  unless  he  shall  file  with  the  supervisors,  or  other 
officers  performing  their  duties,  his  affidavit  that  he  has  made  such  report, 
and  paid  over  all  moneys  which  he  Is  required  to  pay  over,  within  ninety 
days  after  receiving  any  such  money,  such  officers  shall  pay  the  same 
without  any  deduction  to  the  treasurer  of  the  county,  *  *  *  but  nothing 
herein  shall  be  construed  to  apply  to  moneys  received  by  any  town  or  city 
officer  in  his  official  capacity,  as  such,  specially  appropriated  for  any  town 
or  city  purpose."  Laws  1892,  c  686,  §  233. 


"The  district  attorney  shall  sue  for  and  recover.  In  behalf  of  and  in  the 
name  of  his  county  the  money  received  by  any  officer  for  or  on  account  of 
his  county,  or  any  town  or  city  therein,  and  not  paid  to  the  county  treasurer 
as  herein  required.  All  moneys  belonging  to  any  town  or  city  In  such  county, 
which  shall  be  received  by  the  county  treasurer,  shall  be  distributed  to  the 
several  towns  or  cities  entitled  to  the  same  by  resolution  of  the  board  of 
supervisors  which  shall  be  entered  in  the  minutes  of  its  proceedings."  Id. 
1234. 

The  keeper  of  the  Erie  county  penitentiary  is  a  county  officer, 
and  if  the  provisions  of  the  last-mentioned  act  are  applicable  to 
him,  in  respect  to  the  fund  in  question,  his  duty  is  to  pay  it  to  the 
treasurer  of  that  county.  This  cannot  be  so,  unless  those  provisions 
of  the  charter  before  mentioned,  so  far  as  relates  to  the  manner  of 
receiving  the  money,  were  rendered  inoperative  by  force  of  those 
of  the  later  act.  It  is  the  well-settled  and  prevailing  rule  appli- 
cable to  the  construction  and  effect  of  statutes,  in  their  relation  to 
each  other,  that  repeal  by  implication  is  not  favored,  and  that  the 
provisions  of  a  local  or  special  act  will  not  be  deemed  repealed  by  a 
later  general  enactment,  unless  it  is  manifest  that  such  is  the  legis- 
lative intent,  although  the  provisions  of  the  latter  are  in  terms 
sufficiently  comprehensive  to  embrace  the  subject  of  the  special  or 
local  one,  and,  in  its  absence,  would  do  so.  In  re  Evergreen,  47 
N.  Y.  21C;  In  re  Commissioners  of  Central  Park,  50  N.  Y.  493; 
People  v.  Qnigg,  59  N.  Y.  83  ;  Whipple  v.  Christian,  80  N.  Y.  523; 
Buffalo  Cemetery  Ass'n  v.  City  of  Buffalo,  118  N.  Y.  62,  22  N.  E.  9H2. 
The  act  of  1892  is  known  as  the  "County  Law."  It  was  intended 
as  a  codification  of  the  laws  on  the  subject  to  which  it  relates,  and 
thus* to  embrace  the  entire  statutory  system,  governmental  and  other- 
wise, of  the  counties  of  the  state,  other  than  the  county  of  New  York, 
in  a  single  chapter.  And  by  its  provisions  in  question  the  purpose 
evidently  was  to  render  the  action  of  this  class  of  officers  of  the 
several  counties  subject  to  the  supervision  of  the  board  of  super- 
visors, so  far  as  relates  to  moneys  which  should  come  into  their 
hands,  whatever  should  be  the  ultimate  disposition  of  the  funds. 
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By  their  terms,  those  provisions  appear  to  be  no  less  applicable  to 
Erie  county  than  to  other  parts  of  the  state.  There  is  therefore  an 
apparent  repugnancy.  The  plaintiff's  charter  provides  that  such 
money,  so  received  by  the  keeper  of  Erie  county  penitentiary,  shall 
be  paid  by  him  to  the  city  treasurer  weekly,  while  the  later  general 
act  provides  that  he  shall  pay  such  moneys  to  the  county  treasurer. 
There  is  nothing  in  the  act  of  1892,  other  than  in  its  general  scope 
and  purpose,  bearjng  upon  the  question  whether  it  has  superseded 
the  provisions  in  question  of  the  city  charter.  But,  to  effect  the  re- 
peal by  implication  of  provisions  of  a  statute  by  those  of  a  subse- 
quent one,  it  is  sufficient  that  they  are  necessariiy  repugnant  This 
does  not  follow  merely  because  they  cover  the  same  subject,  and  in 
the  absence  of  either,  the  other  would  be  operative  upon  it.  The 
repugnancy  which  has  the  effect  to  retire  provisions  of  the  former 
statute  is  dependent  upon  the  intent  of  the  later  one,  as  manifested 
in  its  purpose.  In  determining  the  question  of  the  comprehensive 
effect  intended  by  the  act  of  1892,  the  fact  that  it  was  designed  as  a 
code  of  statutory  law  relating  to  the  counties  of  the  state  is  en- 
titled to  some  consideration.  In  Harrington  v.  Trustees,  10  Wend. 
547,  the  question  was  whether  the  Revised  Statutes,  upon  the  sub- 
ject of  excise,  operated  to  repeal  a  provision  upon  the  same  subject 
in  the  prior  act,  incorporating  the  village  of  Rochester.  The  court, 
by  Mr.  Chief  Justice  Savage,  there  said,  "The  repugnancy  is  ap- 
parent, and  the  consequence  of  that  repugnancy  is  palpable";  that 
the  Revised  Statutes  "are  a  new  code  of  laws,  and  were  intended  by 
the  legislature  to  supersede  existing  laws  which  were  repugnant 
to  them."  And  it  was  held  that  such  was  the  effect  of  the  provi- 
sions there  in  question.  In  People  v.  Board  of  Supervisors  of  West- 
chester Co.,  73  N.  Y.  173,  it  was  held  that  a  general  act  limiting  the 
compensation  to  which  county  treasurers  should  be  entitled  on 
account  of  moneys  derived  from  state  taxes  operated  to  repeal  local 
acts  upon  the  subject,  because  it  was  intended  to  be  applicable  to 
the  entire  state,  and  it  was  there  said : 

"It  Is  a  rule  that,  where  there  are  no  words  of  explicit  repeal  In  a  later 
act,  it  does  not  repeal  by  Implication  a  former  act,  unless  the  later  enact- 
ment is  so  repugnant  to  the  former  as  that  they  both  cannot  exist  together. 
This  rule  applies  in  an  especial  manner  where  the  former  enactment  is  local 
and  the  later  one  is  general.  Yet  if  it  is  plain  that  the  legislature  meant  to 
make  a  new  and  exclusive  rule  for  the  whole  state,  and  for  all  cases,  the 
local  act  must  yield  to  the  later  general  act" 

This  proposition,  in  substance  and  effect,  has  the  sanction  of  re- 
peated judicial  authority.  People  v.  Angle,  109  N.  Y.  564,  575, 17  N. 
E.  413;  Anderson  v.  Anderson,  112  N.  Y.  104,  19  N.  E.  427;  In  re 
Washington,  St.  A.  &  P.  R,  Co.,  115  N.  Y.  442,  22  N.  E.  356;  In  re 
New  York  Institution  for  Instruction  of  the  Deaf  and  Dumb,  121 
N.  Y.  234.  24  N.  E.  378;  Cromwell  v.  MacLean,  123  N.  Y.  474,  485, 
25  N.  E.  932.  The  act  of  1892  was  designed  as  a  consolidation  and 
revision  of  all  the  statute  law  relating  to  the  entire  state,  except  the 
county  of  New  York,  and  to  provide  a  system  comprehensive  and 
complete  in  relation  to  all  the  counties  embraced  within  its  provi- 
sions.  And,  in  respect  to  the  subject-matter  in  question,  those  and 
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the  provisions  in  question  of  the  charter  of  the  city  of  Buffalo  can- 
not stand  together.  While  those  of  the  later  act  do  not  affect  any 
substantial  right  of  the  city  in  respect  to  the  money  in  question,  it 
does  provide  a  different  method  of  transmission  of  it  from  the 
county  officer  to  the  city  treasury.  It  may  possibly  be  attended  with 
more  delay  than  formerly,  and  the  change  of  method  may  be  unim- 
portant in  its  reason  and  purpose.  But  the  view  here  taken  is  that 
the  county  of  Erie  is  not  excepted  from  the  operation  of  the  later 
statute,  in  any  respect,  and  that  such  provision  of  the  city  charter 
is  superseded  by  it.  The  defendant  is  therefore  entitled  to  judg- 
ment, without  costs. 

DWIGHT,  P.  J.,  and  LEWIS,  J.,  concur. 

WARD,  J.  (dissenting).  The  fines  and  penalties  specified  in  this 
submission  belong  to  the  city  of  Buffalo,  whether  paid  into  the 
city  treasury  by  the  keeper  of  the  Erie  county  penitentiary,  in  the 
manner  required  by  the  charter  of  the  city,  or  whether  they  come 
to  the  city  through  the  circumlocution  of  chapter  686  of  the  Laws 
of  1892.  The  most  natural  and  reasonable  way  would  be  as  pro- 
vided by  the  charter;  that  being  a  direct  way,  and  the  money  is 
paid  over,  substantially,  as  soon  as  it  is  received  by  the  keeper. 
By  the  other  process  the  keeper  must  pay  over  the  money  to  the 
county  treasurer  within  90  days  after  its  receipt,  keep  an  account 
of  it,  and  make  an  annual  report  to  the  supervisors  of  the  county, 
and  then  they,  by  a  resolution,  shall  turn  it  over  to  the  city.  It 
is  claimed  by  the  defendant  that  chapter  686  became  a  law  after 
the  adoption  of  the  Buffalo  charter,  and  consequently  was  the  latest 
declaration  of  the  legislative  will  upon  the  subject,  and  is  control- 
ling, it  being  an  implied  repeal  of  the  provision  of  the  charter  as 
to  the  manner  of  the  payment  of  this  money  by  the  keeper.*  Chap- 
ter 686  is  a  general  statute  affecting  the  whole  state,  and  is  entitled 
*An  act  in  relation  to  counties,  constituting  chapter  18  of  the 
general  law."  It  is  what  is  generally  known  as  the  "County  Law," 
and  its  purpose  was  to  embrace  statutes  of  the  state  affecting  the 
government  of  counties,  as  such,  and  does  not  assume  to  be  a  re- 
vising statute,  otherwise.  Nor  does  it  assume  to  repeal  any  laws 
affecting  the  government  of  cities,  or  otherwise,  except  as  set  forth 
in  the  "Schedule  of  Laws  Repealed,"  appended  to  said  county  law, 
and  made  a  part  thereof,  and  in  such  schedule  we  do  not  find  the 
repeal  of  this  provision  of  the  Buffalo  charter.  We  must  assume, 
therefore,  that,  as  this  county  law  specially  designates  the  stat- 
utes which  it  is  intended  to  repeal,  the  legislature,  in  enacting  it, 
did  not  intend  to  repeal  by  implication  the  section  of  the  charter 
under  which  the  plaintiff  claims.  Repeals  by  implication  are  not 
favored.  And  it  is  well  settled  that  a  special  and  local  statute 
providing  for  a  particular  case  or  class  of  cases  is  not  repealed  or 
amended,  as  to  some  of  its  provisions,  by  a  statute  general  in  its 
terms,  provisions,  and  applications,  unless  the  intent  to  repeal  or 
alter  is  manifest,  although  the  terms  of  the  general  act  would,  but 
;for  the  special  law,  include  the  cases  provided  for  by  the  latter. 


352 


NEW  YORK  SUPPLEMENT,  Vol.  33, 


[Sup.  Ct. 


In  re  Application  of  Commissioners,  etc.,  in  New  York  City,  50 
N.  Y.  493;  People  v.  Quigg,  59  N.  Y.  83;  Buffalo  Cemetery  Ass'n 
v.  City  of  Buffalo,  118  N.  Y.  61,  22  N.  E.  962;  James  v.  Sammis, 
132  N.  Y.  239,  30  N.  E.  502;  Aldinger  v.  Pugh,  57  Hun,  181,  10  N. 
Y.  Supp.  684;  Brown  v.  Duane,  60  Hun,  98,  14  N.  Y.  Supp.  450; 
Harrington  v.  Trustees,  10  Wend.  552;  Van  Denburgh  v.  Village  of 
Greenbush,  66  N.  Y.  1;  Whipple  v.  Christian,  80  N.  Y.  523.  In  the 
last  two  cases  it  was  held  that  the  lien  laws  affecting  special  local- 
ities and  counties  were  not  repealed  by  a  general  lien  law  of  the 
state  subsequently  passed,  in  the  absence  of  repealing  clauses  to 
that  effect.  The  learned  counsel  for  the  defendant  cites  several 
cases  which  mainly  relate  to  the  effect  of  subsequent  general  stat- 
utes upon  prior  general  ones,  and  where  the  courts  hold  that,  when 
the  legislature  manifests  a  design  to  embrace  the  subject-matter  of 
the  former  statute  in  the  latter,  the  former  is  repealed  by  implica- 
tion. These  cases  do  not  aid  us.  Section  385  of  the  Buffalo 
charter  was  therefore  in  full  force  at  the  time  that  the  moneys 
sought  to  be  recovered  from  the  defendant  were  received  by  him, 
and  constitutes  the  guide  of  his  action.  It  is  true  that  section  234 
of  chapter  686  (County  Law),  requires  that  the  county  treasurer 
shall  distribute  all  moneys  belonging  to  any  town  or  city  in  such 
county,  received  by  him,  as  the  board  of  supervisors  shall  direct. 
This  can  only  refer  to  such  moneys  as  the  treasurer  is  entitled  to 
receive  under  the  county  law;  and  as,  by  the  charter,  this  money 
does  not  go  into  the  hands  of  the  county  treasurer  at  all,  the  pro- 
vision of  the  act  of  1892  has  no  application.  There  is  no  such  in- 
congruity between  the  provisions  of  the  city  charter  and  that 
of  the  provisions  of  the  general  county  law  as  prevents  their  stand- 
ing and  being  enforced  together.  As  to  this  particular  police 
fund,  the  charter  prevails,  and  the  money  must  be  paid  to  the  city 
treasurer  according  to  its  provisions.  It  follows  from  these  views 
that  the  plaintiff  should  have  judgment,  under  the  stipulation,  for 
the  sum  of  f5,546.05,  but,  under  the  stipulation,  without  interest 
or  costs.    Costs  are  not  to  be  awarded  to  either  party. 


(86  Hun,  236.) 

DAVIS  v.  MYERS. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

t.  Usury—  Question  for  Jury. 

Where  plaintiff  testifies  that  she  gave  the  money  sued  for  to  defendant 
on  his  representation  that  he  could  invest  it  for  her,  and  that  It  would 
bring  10  per  cent.,  and  that  for  a  certain  time  thereafter  he  paid  her  10 
per  cent,  it  is  a  question  for  the  jury  whether  the  transaction  was  only 
a  loan  or  forbearance  of  a  sum  of  money  due,  and  therefore  usurious. 

9.  Estoppel— In  Pais. 

Plaintiff  testified  that  she  gave  the  money  sued  for  to  defendant  on 
his  representation  that  he  could  invest  it  for  her  at  10  per  cent,  which, 
for  a  certain  time  thereafter,  be  paid  her.  Held,  that  defendant  was 
estopped  to  say  that  his  statement  as  to  the  Investment  was  false,  and 
that  therefore  he  should  be  credited  with  the  excess  over  the  legal  Inter- 
est paid  by  him. 
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1  Executor*  akd  AmmnsTKATOHS— Aottoks— Costs. 

Costs  and  extra  allowance  will  not  be  granted  in  an  action  to  recover 
a  sum  of  money  with  10  per  cent  Interest,  which  defendant's  testator 
had  promised  to  Invest  for  plaintiff  at  that  rate,  and  which  he  after- 
wards refused  to  pay,  as  defendant  would  not  have  been  justified  In 
paying  the  claim  as  presented. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Eliza  Davis  against  Bertha  K.  Myers  as  executrix. 
Prom  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  and  also  from  an 
order  granting  costs  and  an  extra  allowance,  defendant  appeals. 
Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

E.  J.  Myers,  for  appellant 

Geo.  Putnam  Smith,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  from 
the  defendant,  as  executrix  of  Herrmann  Koehler,  deceased,  the 
sum  of  $4,000,  with  dividends  thereon  from  the  1st  of  January,  1894, 
at  the  rate  of  10  per  cent  per  annum.  The  evidence  in  this  case 
showed  that  prior  to  June,  1881,  the  plaintiff  had  saved  $4,000,  and 
bad  deposited  it  in  different  savings  banks  in  the  city  of  New  York ; 
and  that  on  the  23d  of  June  she  gave  the  money  to  Herrmann  Koeh- 
ler, upon  the  representation  by  said  Koehler  that  he  could  invest  it 
for  her,  and  it  would  bring  10  per  cent,  and  that  she  could  have  it 
at  any  time  by  giving  30  days'  notice.  Subsequent  to  that  time, 
and  down  to  his  death,  in  April,  1889,  the  said  Koehler  paid  to  the 
plaintiff  the  sum  of  |400  per  annum,  and  after  his  death  the  defend- 
ant continued  such  payments  until  the  1st  of  January,  1894.  The 
defendant  then  having  refused  to  pay  the  claim  of  the  plaintiff,  this 
action  was  brought;  and,  the  case  being  submitted  to  the  jury,  they 
rendered  a  verdict  in  favor  of  the  plaintiff,  and  the  court  granted 
costs  and  allowances;  and  from  the  judgment  thereupon  entered, 
and  from  an  order  denying  motion  for  new  trial,  and  also  from  an 
order  granting  such  costs  and  allowances,  this  appeal  is  taken. 

It  is  urged  upon  the  part  of  the  defendant  that  the  transaction 
between  the  plaintiff  and  Koehler  was  only  a  loan  or  forbearance 
of  a  sum  of  money  due,  with  interest  reserved  at  the  rate  of  10 
per  cent  per  annum,  and  therefore  usurious  and  void.  We  think 
this  question  was  properly  submitted  to  the  jury.  There  is  no 
suggestion  to  the  effect  that  usurious  interest  was  to  be  paid,  but 
the  representation  seems  to  have  been  that  this  money  could  be 
so  invested  by  Koehler  that  it  would  earn  10  per  cent,  per  annum 
for  the  plaintiff;  and  it  was  on  this  representation  that  the  plaintiff 
delivered  the  money  to  Koehler,  and  there  was  nothing  to  show 
but  what  the  plaintiff  believed  this  to  have  been  the  nature  of  the 
transaction.  There  seems,  therefore,  to  be  no  reason  for  interfer- 
ing with  the  finding  of  the  jury  upon  this  subject 

It  is  claimed  that  it  was  error  to  admit  the  letter  of  Mrs.  Koehler, 
the  defendant,  without  connecting  it  with  the  defendant's  testator 
v.33N.Y.s.no.3— 23 
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by  proof  of  authority  or  ratification.  It  seems  to  us  that  the  rec- 
ord in  this  case  contains  ample  evidence  of  ratification,  If  not  of 
authority.  The  plaintiff  produced  a  book,  the  entries  in  which, 
except  a  few  of  the  later  ones,  were  made  by  Mr.  Koehler  himself. 
It  is  headed  as  follows:  "Herrmann  Koehler,  in  Acct  with  Miss 
Eliza  Davis."  In  this  book  he  acknowledges  to  have  received  be- 
tween the  23d  of  June,  1881,  and  the  10th  of  October,  1883,  the  sum 
of  f 4,000,  and  he  pays  her  from  that  time  down  to  his  death  10 
per  cent,  upon  that  amount,  which  clearly  connects  the  letter  of 
Mrs.  Koehler  to  the  plaintiff  with  the  transaction.  It  shows  that 
Herrmann  Koehler  received  the  money  upon  the  terms  stated  in 
the  letter.    This  seems  to  be  ample  evidence  of  ratification. 

It  is  further  urged  that  the  court  erred  in  not  allowing,  as  pay- 
ment on  account  of  the  principal,  the  excessive  interest  paid  above 
the  lawful  rate.  It  seems  to  be  a  sufficient  answer  to  this  proposi- 
tion that,  as  long  as  Mr.  Koehler  lived,  the  plaintiff  was  under  the 
impression  that  her  money  was  invested  and  was  yielding  the 
amount  of  income  which  Koehler  paid  to  her.  He  had  possession 
of  that  money  under  those  circumstances,  and  it  will  not  lie  in  his 
mouth  to  say  that  his  statements  in  regard  to  the  investment  of 
the  money  were  false,  and,  therefore,  that  he  should  be  credited 
with  the  excess  over  legal  interest.  The  same  principle  will  apply 
to  his  executrix.  She  kept  possession  of  the  money,  and  paid  the 
10  per  cent,  to  the  plaintiff,  leaving  the  latter  to  suppose  that  her 
money  was  still  invested  and  yielding  this  income;  and  she  cannot 
now  be  heard  to  say,  as  against  this  plaintiff,  that  her  represen- 
tation made  by  these  payments  was  false.  If  she  has  made  ex- 
cessive payments,  and  has  thereby  rendered  herself  liable  as  exec- 
utrix of  the  estate,  she  must  settle  it  with  her  cestuis  que  trustent. 
After  having  induced  the  plaintiff  to  leave  the  money  with  her 
under  such  a  contract,  she  cannot  now  be  heard  to  say  that  her 
representations  of  income  were  untrue. 

It  is  further  urged  that  the  executrix  was  justified,  as  matter  of 
law,  in  refusing  to  pay  the  claim  made  by  the  plaintiff.  The  ac- 
tion was  brought  to  recover  f 4,000,  with  dividends  at  the  rate  of  10 
per  cent  The  recovery  was  for  $4,000  with  interest  at  6  per  cent. 
It  seems  to  us  that  the  executrix  would  not  have  been  justified  in 
paying  the  claim  as  presented,  because,  after  a  demand  had  been 
made  for  the  money  and  a  refusal  to  pay,  there  was  simply  a  breach 
of  contract,  with  liquidated  damages,  which  drew  legal  interest, 
and  nothing  more.  The  claim  being  made  for  10  per  cent,  it  be- 
came the  duty  of  the  executrix  to  defend;  and,  she  having  partially 
succeeded,  it  is  difficult  to  see  how  it  could  be  said  that  she  has  un- 
reasonably neglected  to  pay. 

The  question  in  regard  to  the  presentation  of  the  claim  within 
the  statutory  time  does  not  seem  to  be  of  any  moment,  because,  by 
reason  of  the  payments  which  the  executrix  made  on  account  of 
the  money  alleged  to  have  been  invested,  there  was  a  recognition 
of  the  claim,  which,  until  some  question  was  raised,  made  it  unnec- 
essary for  the  plaintiff  to  take  any  steps  as  against  the  estate. 
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We  think  the  judgment  should  be  modified  by  striking  therefrom 
the  costs  and  allowances,  and,  as  modified,  affirmed,  without  costs. 
All  concur. 


(85  Hun,  537.) 

ALLEN  T.  GROVE  SPRINGS  HOTEL  &  STEAMBOAT  CO.,  Limited. 

(Supreme  Court,  General  Term,  Fifth  Department.  April  12,  1895.) 

Sale— Acceptance. 

The  lease  of  a  hotel  "and  the  furniture  and  other  property  In  said 
hotel,"  made  with  knowledge  on  the  part  of  the  lessor  that  Its  president 
had  agreed  to  purchase  from  plaintiff  a  piano  which  had  been  placed  In 
the  hotel  for  the  use  of  guests,  shows  an  intention  to  receive  and  accept 
the  piano,  and  the  lessor  is  therefore  liable  to  plaintiff  for  the  price. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  W.  Allen  against  the  Grove  Springs  Hotel 
&  Steamboat  Company,  Limited,  to  recover  the  value  of  a  piano. 
Judgment  was  entered  in  favor  of  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRA1>LEY,  JJ. 

George  T.  Spencer,  for  appellant 
Monroe  Wheeler,  for  respondent 

LEWIS,  J.  This  action  was  brought  to  recover  the  value  of  a 
piano  which  the  plaintiff  claimed  to  have  sold  to  the  defendant 
in  the  spring  of  1887  at  the  agreed  price  of  $450.  The  defendant 
is  a  foreign  corporation  organized  under  the  laws  of  the  state  of 
Illinois.  In  1877  it  was  the  proprietor  of  a  summer  hotel  at  the 
village  of  Grove  Springs,  on  Lake  Keuka,  known  as  the  "Grove 
Springs  Hotel."  The  hotel,  prior  to  the  spring  of  1883,  had  been 
run  by  a  tenant  of  the  defendant  In  the  spring  of  that  year  the 
defendant  assumed  its  management.  There  was  at  that  time  in 
the  hotel  a  piano  belonging  to  the  plaintiff.  He  had  placed  it 
in  the  hotel  under  an  arrangement  with  the  tenant  that  he  would 
pay  to  the  plaintiff  an  annual  rental  of  $25  until  he  should  deter- 
mine if  he  wished  to  purchase  it  When  the  defendant  assumed 
the  management  of  the  hotel,  in  the  spring  of  1883,  the  plaintiff 
negotiated  with  its  president,  John  W.  Conlogue,  with  a  view  of 
selling  the  piano  to  the  defendant  Mr.  Conlogue  declined  to 
purchase  it  then,  but  promised,  if  the  plaintiff  would  allow  the 
piano  to  remain  in  the  hotel,  he  would  purchase  it  in  the  fall  of 
that  year,  and  in  the  meantime  would  pay  the  same  rental  as  had 
been  theretofore  paid  for  its  use.  Mr.  Conlogue  stated  to  the 
plaintiff  that  they  needed  the  piano  in  the  hotel  for  the  use  of 
guests.  He  had  authority  to  purchase  the  piano.  It  remained 
in  the  hotel  down  to  and  including  the  year  1886,  and  defendant 
paid  for  its  use.  In  the  spring  of  1887  plaintiff  agreed  with 
Conlogue  to  sell  and  deliver  the  piano  to  the  defendant  at  the 
agreed  price  of  |450,  the  defendant  to  pay  therefor  within  a  short 
time  thereafter  The  agreement  was  oral;  it  was  made  in  the 
village  of  Hammondsport,  at  a  distance  of  several  miles  from  the 
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hotel.  Mr.  Conlogue  died  shortly  after  making  the  agreement, 
and  Mr.  Henry  H.  Cortright  was  appointed  president  In  his  place. 
The  defendant  had  notice  of  the  making  of  the  agreement  by  its 
former  president,  and  thereafter,  and  in  the  month  of  May,  1887, 
it  gave  a  written  lease  of  the  hotel  and  the  property  therein,  for 
a  term  of  five  months,  to  one  Charles  W.  Lane.  The  property 
was  described  therein  as  "the  Grove  Springs  Hotel,  and  the  furni- 
ture and  other  property  in  said  hotel."  The  piano  remained  in 
the  hotel  during  the  term  of  Mr.  Lane's  lease.  On  the  21st  day 
of  April,  1888,  the  defendant  again  leased  said  hotel,  with  all  the 
fixtures  and  furniture,  of  every  kind  and  sort,  in  and  about  said 
hotel,  to  one  Omar  F.  Gage,  for  the  period  of  one  year  from  the 
1st  day  of  April,  1888,  with  the  privilege  of  two  additional  years. 
At  the  time  of  making  the  lease  to  Gage,  the  piano  was  in  the 
hotel,  and  the  defendant  put  the  tenant  in  possession  of  the 
hotel  with  the  furniture,  including  the  piano.  The  piano  re- 
mained in  the  hotel,  and  under  defendant's  control,  down  .o  the 
time  of  the  trial  of  this  action.  No  rent  was  paid  for  its  use 
after  the  arrangement  made  as  aforesaid  with  defendant's  presi- 
dent in  the  spring  of  1887. 

The  referee  found  as  a  conclusion  of  law  from  the  foregoing 
facts  that  the  plaintiff  was  entitled  to  judgment  for  the  1450, 
with  interest  thereon  from  the  21st  day  of  April,  1888.  The 
agreement  for  the  sale  of  the  piano  not  being  in  writing,  was 
void  under  the  statute  of  frauds,  unless  there  was  a  delivery  and 
acceptance  of  it  under  said  agreement  The  referee  found  as  a 
fact  that  the  defendant  made  the  leases  mentioned  with  notice  of 
the  said  agreement  of  sale.  The  evidence  to  sustain  this  find- 
ing was  quite  meagre,  but  we  think  it  was  sufficient  The  plain- 
tiff at  the  time  of  making  the  agreement  sold  the  defendant  a 
cover  belonging  with  the  piano,  which  the  defendant  paid  for 
at  the  time.  The  plaintiff's  agent,  Mr.  Allen,  testified  that  he 
knew  Mr.  Cortright,  defendant's  president,  and  that  in  the  sum- 
mer of  1887  he  went  down  to  the  Grove  Springs  Hotel  to  see 
Mr.  Cortright  about  the  pay  for  the  piano,  and  saw  him,  but 
does  not  state  what  occurred.  The  plaintiff  testified  that  his 
agent  reported  the  sale  of  the  piano  to  him  shortly  after  the  agree- 
ment mentioned,  and  that  he  had  never  received  any  notice  from 
any  one  to  remove  the  piano  since  the  sale  was  so  reported  to 
him;  that  he  had  seen  the  piano  in  the  hotel  parlor  as  late  as 
1892,  and  that  it  was  then  open  and  in  use;  that  he  wrote  to 
defendant's  president  about  the  piano  after  the  sale  was  reported 
to  him.  The  fact  that  the  defendant  assumed  to  lease  the  piano 
to  its  tenants  as  above  stated,  and  never  thereafter  offered  to 
pay  for  its  use,  taken  in  connection  with  the  facts  testified  to 
by  the  plaintiff  and  his  agent,  was  sufficient  to  justify  the  referee's 
conclusion  that  the  defendant  was  aware  of  the  agreement  for 
the  sale  of  the  piano  at  the  times  the  leases  were  executed. 
While  the  piano  was  not  specifically  mentioned  in  either  of  the 
leases,  we  are  of  the  opinion  that  it  was  included  in  the  property 
leased.    A  piano  has  come  to  be  a  part  of  the  furnishing  of  pri- 
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▼ate  dwellings,  and  especially  so  of  hotels.  A  hotel  making  any 
pretensions  to  being  well  furnished  which  did  not  provide  a  • 
piano  for  the  use  of  its  guests  would  excite  comment  It  was 
held  in  Grossman  v.  Baldwin  (Conn.  Supreme  Court  of  Errors, 
1883,  49  Conm  490;  see  Browne,  Common  Words  &  Phrases,  p.  138) 
that  a  piano  is  part  of  the  furniture  of  a  hotel  when  kept  for  the 
use  of  the  guests.    The  court  said: 

"That  a  piano  used  as  this  was  Is  furniture  used  in  lnnkeeping,  we  can 
entertain  no  doubt  Bouvler,  in  his  Law  Dictionary,  defines  'furniture'  as 
'personal  chattels  in  the  use  of  a  family.*  By  the  term  'household  furniture' 
in  a  will  all  personal  chattels  will  pass  which  may  contribute  to  the  use  or 
convenience  of  the  householder  or  the  ornamentation  of  the  house,  as  plate, 
linen,  china,  both  useful  and  ornamental,  and  pictures.  Webster  defines  it  as 
that  which  furnishes,  or  with  which  anything  is  furnished  or  supplied;  fitting 
out;  supply  of  necessaries;  convenient  or  ornamental  articles  for  any  busi- 
ness or  residence.'  That  these  definitions  are  comprehensive  enough  to 
include  this  piano  admits  of  no  question." 

In  Von  Storch  v.  Winslow,  13  R.  I.  20,  it  was  held  that  a  sew- 
ing machine  and  a  piano  are  household  furniture,  exempt  from 
attachment;  in  Richardson  v.  Hall,  124  Mass.  228,  that  bronzes, 
statuary,  and  pictures  were  included  in  a  bequest  of  all  the  house- 
hold furniture,  it  appearing  that  they  were  distributed  about  the 
homestead  with  a  view  of  making  it  more  comfortable  and  agree- 
able as  a  place  of  residence.  We  think  that  the  defendant,  by 
making  the  leases  aforesaid,  assumed  to  and  did  lease  the  piano 
to  its  tenants,  and,  having  done  so  with  knowledge  of  the  oral 
agreement  on  the  part  of  its  president  to  purchase  and  pay  for 
the  same,  indicated  a  manifest  intention  to  receive  and  accept 
the  pianj  as  its  property,  and  thereby  became  liable  to  the  plain- 
tiff for  its  value.  The  judgment  appealed  from  should  be  affirmed. 
All  concur. 


(Supreme  Court,  General  Term,  Fifth  Department  April  12, 1896.) 

Action — Who  mat  Sue— Promise  to  Third  Person. 

Plaintiff  cannot  sue  on  a  promise  to  pay  him  a  sum  of  money,  made  to 
a  third  person  in  consideration  of  a  conveyance  of  land  to  the  promisor  by 
such  third  person,  who  was  not  indebted  to  plaintiff.  Lawrence  v.  Fox, 
20  N.  Y.  208,  distinguished. 

Appeal  from  judgment  on  report  of  referee. 

Claim  by  Joseph  Coleman  against  Martha  R.  Hiler,  adminis- 
tratrix of  Lucy  A.  Newcomb,  deceased.  Judgment  was  entered  in 
favor  of  plaintiff  for  $2,560.20,  and  defendant  appeals.  Reversed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS,  J. 

Wm.  A.  Sutherland,  for  appellant 
Henry  W.  Conklin,  for  respondent. 

LEWIS,  J.  The  referee  found  as  facts  that  for  many  years  prior  to 
July,  1887,  one  Jerome  B.  Newcomb  lived  in  the  city  of  Rochester 
on  a  farm,  which  he  owned  and  cultivated.    For  many  years  the 
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plaintiff  had  lived  in  the  same  neighborhood  with  Newcomb,  and 
was  on  very  intimate  relations  with  him;  worked  for  him  upon  his 
farm;  was  at  one  time  a  member  of  his  family;  and  had  rendered 
him  many  services  of  a  friendly  and  neighborly  nature,  and  New- 
comb  had  frequently  expressed  an  affection  for  and  feeling  of 
gratitude  for  the  plaintiff.  Newcomb  died  in  July,  1887.  He  left 
no  living  descendants.  On  the  29th  day  of  June,  1887,  Newcomb, 
being  ill,  transferred  and  conveyed  his  farm,  worth  about  |50,000, 
to  his  wife,  Lucy  A.  Newcomb.  The  transfer  was  made  and  in- 
tended as  a  final  disposition  of  his  property,  in  view  of  death,  which 
he  felt  was  approaching.  Prior  to  said  conveyance,  an  understanding 
was  had  between  Mr.  Newcomb  and  his  wife  that  the  land  should 
be  conveyed  to  her,  and  that  in  consideration  thereof  she  would  pay, 
as  soon  as  she  realized  sufficient  money  from  sales  of  the  prop- 
erty, certain  sums  of  money  to  certain  persons;  among  others,  that 
she  would  pay  to  the  plaintiff  $2,000,  which  sum  Mrs.  Newcomb 
undertook  and  agreed,  in  consideration  of  said  conveyance  pur- 
suant to  such  arrangement,  to  pay  to  the  plaintiff  as  soon  as  she 
should  sell  a  sufficient  amount  of  the  real  estate  to  be  in  funds  for 
that  purpose;  that  thereafter,  and  on  or  about  July  31,  1890,  she 
did  sell  and  convey  about  23  acres  of  the  land  for  the  consideration 
of  123,000.  Mrs.  Newcomb  died  August  31,  1890,  intestate,  without 
performing  the  agreement  to  pay  the  money  to  the  plaintiff.  The 
defendant  was  duly  appointed  administratrix  of  her  estate.  In 
the  course  of  her  administration,  she  caused  to  be  published  a 
notice  to  the  creditors  of  Lucy  A.  Newcomb  to  present  their  claims  on 
or  before  April  20, 1891.  The  plaintiff  did  not  present  his  claim  until 
August  6,  1891.  The  defendant  denied  its  validity,  and  refused 
to  pay  it  From  these  facts  the  referee  found  as  a  conclusion  of 
law  that  the  plaintiff  was  entitled  to  recover  of  the  defendant,  as 
administratrix,  the  sum  of  $2,000,  with  interest  thereon  from  Au- 
gust 6,  1891.  The  referee  did  not  find  that  Mr.  Newcomb  was  at 
the  time  of  the  agreement  mentioned,  or  at  the  time  of  the  convey- 
ance of  the  property  to  his  wife,  or  at  any  time  thereafter,  in- 
debted to  the  plaintiff  in  any  sum  whatever.  The  evidence  would 
not  have  warranted  any  such  finding.  It  was  made  to  appear  quite 
clearly  to  the  contrary. 

It  is  not  claimed  that  a  trust  was  created  in  favor  of  the  plain- 
tiff by  the  agreement  between  Mr.  and  Mrs.  Newcomb,  for  in  an 
action  heretofore  tried  between  these  same  parties  it  was  adjudi- 
cated that  no  trust  was  in  fact  established  in  plaintiff's  favor.  So 
the  question  is  presented,  can  a  promise  made  upon  a  good  consid- 
eration, as  between  the  promisor  and  promisee  for  the  benefit  of 
a  third  person,  who  is  an  entire  stranger  to  the  consideration  and 
to  whom  the  promisee  was  in  no  manner  indebted,  be  enforced  by 
the  third  party  against  the  promisor?  The  learned  referee  has 
held  that  such  a  promise  can  be  enforced.  This  question  has  af- 
forded a  fruitful  subject  for  the  consideration  of  the  courts  of  this 
country  and  England  and  text  writers,  and  it  may  be  difficult  to 
reconcile  all  of  the  decisions.  Remarks  may  be  found  in  many  of 
the  cases  and  in  the  text-books  sustaining  the  rule  contended"  for 
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by  the  respondent,  bat  where  such  promises  have  been  enforced 
there  will  be  found,  with  perhaps  here  and  there  an  exception, 
some  especial  reason  for  taking  the  case  out  of  the  general  rule 
that  an  action  upon  a  contract  can  be  maintained  only  where  there 
is  privity  of  contract  between  the  parties.  If  the  promise  be  ex- 
acted for  the  purpose  of  paying  a  pecuniary  obligation  which  the 
promisee  is  under  to  the  person  for  whose  benefit  the  promise  is 
made,  or  the  latter  has  a  claim  upon  the  promisee  arising  out  of 
relationship,  there  are  many  cases  holding  that  the  agreement  may 
be  enforced.  In  the  much-quoted  and  leading  case  of  Lawrence 
v.  Fox,  20  N.  Y.  268,  the  promisee  owed  the  debt  which  the  promisor 
agreed  to  pay,  and  the  promisee  placed  in  the  hands  of  the  promisor 
the  funds  with  which  to  pay  it.  It  was  held  in  Burr  v.  Beers,  24 
N.  Y.  178,  that  a  mortgagee  may  maintain  a  personal  action  against 
the  grantee  of  the  mortgaged  premises,  where  the  conveyance  to 
the  grantee  contained  a  recital  and  covenant  that  it  was  subject 
to  two  mortgages,  which  were  deemed  and  taken  as  part  of  the 
consideration  of  the  conveyance,  and  which  the  grantee  assumed 
to  pay.  The  decision  was  put  upon  the  ground  that  the  undertak- 
ing of  the  grantee  to  pay  off  the  incumbrance  was  a  collateral  se- 
curity acquired  by  the  mortgagor,  which  inured  by  equitable  sub- 
rogation to  the  benefit  of  the  mortgagee,  and  upon  the  further 
ground  that  the  statute  relating  to  foreclosures  provided  that  if 
a  mortgage  debt  be  secured  by  the  obligation  or  other  evidence  of 
debt,  executed  by  any  other  person  besides  the  mortgagor,  such 
person  may  be  made  a  defendant,  and  decreed  to  pay  the  deficien- 
cy. Schermerhorn  v.  Vanderheyden,  1  Johns.  139,  is  relied  upon 
as  sustaining  the  plaintiff's  contention.  The  general  doctrine  con- 
tended for  by  plaintiff  is  stated  in  the  opinion.  The  defendant  ap- 
plied to  Schermerhorn  to  assign  to  him  his  personal  property. 
Schermerhorn  consented  upon  condition  that  the  defendant  would 
purchase  a  desk  for  the  plaintiff's  wife,  who  was  the  daughter  of 
Schermerhorn  and  a  sister  of  the  defendant.  Plaintiff  recovered 
in  justice's  court,  and  the  judgment  was  reversed  upon  appeal  be- 
cause of  the  admission  of  parol  evidence  as  to  the  agreement  to 
furnish  the  desk,  which  agreement  was  not  mentioned  in  the  written 
assignment  Coster  v.  Mayor,  etc.,  of  Albany,  43  N.  Y.  399,  is 
easily  distinguishable  from  the  case  at  bar.  So  is  Smith  v.  Perine, 
121  N.  Y.  376,  24  N.  E.  804.  In  Todd  v.  Weber,  95  N.  Y.  181,  the 
defendant's  testator  was  the  father  of  the  plaintiff,  though  not  the 
husband  of  her  mother.  He  promised  various  persons,  relatives 
of  the  plaintiff,  that  if  they  would  care  for  and  educate  her  he  would 
pay  therefor  by  making  due  provision  for  her  in  his  last  will.  Re- 
lying on  this  promise,  they  maintained  and  educated  the  plaintiff 
until  the  death  of  the  testator.  He  died  without  making  any  pro- 
vision for  the  plaintiff,  by  will  or  otherwise.  The  plaintiff  was  in- 
formed by  her  relatives  of  this  promise  of  the  testator,  and  with 
that  knowledge,  and  in  reliance  upon  said  promise,  assured  them 
at  different  times,  both  before  and  after  she  arrived  at  her  ma- 
jority, that  she  would  pay  them  for  what  they  did  for  her  when  able. 
There  was  the  natural  obligation  which  the  father  owed  to  the 
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child,  which  furnished  the  consideration  for  the  agreement  Linne- 
man  v.  Moross'  Estate,  98  Mich.  178,  57  N.  W.  103,  is  an  authority 
for  the  appellant's  contention.  This  case  is  also  reported  in  39 
Am.  St  Rep.  528,  and  in  a  marginal  note  many  cases  bearing  upon 
the  question  are  collected.  The  supreme  court  of  the  state  of 
Minnesota  in  Jefferson  v.  Asch,  53  Minn.  446,  55  N.  W.  604,  held 
to  the  same  effect  This  case  is  also  reported  in  25  Lawy.  Rep. 
Ann.  257,  where  can  be  found  an  instructive  collection  of  authori- 
ties in  a  note  to  the  case.  This  is  also  the  doctrine  of  the  Massa- 
chusetts courts.  See  American  notes  to  1  Eng.  Ruling  Cas.  705. 
The  question  is  considered  in  an  article  published  in  13  Alb.  Law 
J.  362.  The  latest  decision  upon  this  question  in  our  court  of 
appeals  is  Townsend  v.  Rackham,  143  N.  Y.  516,  38  N.  E.  731.  It 
is  the  contention  of  the  respondent's  counsel  that  the  question  be- 
fore us  was  not  involved  in  that  case.  Whether  that  be  so  or  not 
there  can  be  no  doubt  that  the  statement  of  the  law  in  the  opinion 
of  the  court  fully  covers  the  question  before  us.  Judge  Peckham 
in  his  opinion  says:  "The  doctrine  of  Lawrence  v.  Fox,  20  N.  Y. 
268,  and  the  subsequent  cases,  can  furnish  no  ground  for  sustaining 
the  right  of  the  plaintiffs  to  maintain  this  action.  In  none  of  them  is 
there  an  intimation  that  the  action  could  be  sustained  by  the  third 
person,  in  the  absence  of  any  liability  in  his  favor  due  or  to  grow 
due  from  the  one  to  whom  the  promise  was  made.  In  Gifford  v. 
Corrigan,  117  N.  Y.  257,  22  N.  E.  756,  Judge  Finch  reviews  the  sub- 
ject and  cites  the  various  authorities,  and  states  the  grounds  upon 
which  the  liability  has  been  placed.  To  maintain  the  action  by  the 
third  person,  there  must  be  this  liability  to  him  on  the  part  of  the 
promisee."  There  being,  as  we  have  stated,  an  entire  absence  of 
any  evidence  tending  to  show  that  Mr.  New  comb  was  indebted  to 
the  plaintiff,  or  that  he  was  under  any  obligation  to  provide  for 
him,  he  failed  to  make  a  case  entitling  him  to  recover.  The  judg- 
ment appealed  from  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


(80  Hun,  12.) 

TOWN  OF  CORNING  v.  HEAD. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Highways — Obstruction— Actiok  fob  Penalty. 

Under  Laws  1890,  c.  668,  5  104,  providing  that  "whoever  shall  obstruct, 
or  encroach  upon  any  highway,  shall  forfeit  for  every  such  offense  the 
sum  of  $5,"  such  penalty  may  be  recovered  without  previously  giving  de- 
fendant notice  of  the  obstruction,  specifying  its  extent  and  location,  and 
directing  him  to  remove  the  same  within  GO  days,  as  is  provided  by  sec- 
tion 105,  prescribing  the  penalty  for  not  removing  an  encroachment. 

Appeal  from  circuit  court,  Steuben  county. 

Action  by  the  town  of  Corning  against  Charles  Head  to  recover 
the  penalty  for  obstructing  a  highway.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff  for  |5  damages  and  $213.99  costs, 
defendant  appeals.  Affirmed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 
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George  T.  Spencer,  for  appellant 
E.  G.  English,  for  respondent. 

LEWIS,  J.  This  action  was  originally  brought  in  a  justice's 
court,  under  section  104  of  the  highway  law  of  1890  (chapter  568), 
to  recover  of  the  defendant  a  penalty  of  $5  for  obstructing  a  high- 
way in  the  village  of  Gibson,  Steuben  county.  The  defendant  inter- 
posed a  plea  of  title,  and  the  action  was  thereafter  brought  in  the 
county  court,  and  the  trial  resulted  in  a  verdict  for  the  plaintiff 
for  a  penalty  of  $5,  and  from  the  judgment  entered  thereon  an  ap- 
peal was  taken  to  this  court.  The  plaintiff  gave  evidence  tending 
to  show  that  at  an  early  day  the  owners  of  the  land  now  comprising 
the  village  of  Gibson,  and  including  the  premises  in  question, 
caused  to  be  made  a  map,  on  which  the  premises  in  dispute  were 
laid  out  as  a  street.  The  undisputed  evidence  tended  to  show  that 
thereafter,  for  30  or  40  years,  the  public  used  the  street  thus  laid 
down  on  said  map  as  a  highway.  Said  street  extended  from  Main 
street,  in  said  village,  westerly,  to  and  across  Back  street.  The 
highway  authorities,  while  said  way  was  so  being  used,  indicated  an 
acceptance  thereof  as  a  highway  by  working  and  repairing  the 
same  from  time  to  time.  After  it  had  been  so  used  and  occupied, 
the  defendant  purchased  a  lot,  the  boundaries  of  which  included 
the  premises  in  dispute;  and  thereupon  he  erected  a  fence  across 
the  entire  width  of  said  way  at  the  point  where  it  intersected  Main 
street,  which  prevented  the  public  from  using  the  street  as  they 
had  been  accustomed  to  do,  and  it  was  for  this  obstruction  that 
the  action  was  brought  It  was  conceded  upon  the  trial  that  proceed- 
ings had  never  been  taken  by  the  highway  authorities  to  lay  out 
this  street  as  a  highway;  neither  had  it  ever  been  ascertained, 
described,  and  entered  of  record  as  a  highway  in  the  records  of  the 
town;  neither  was  there  any  proof  of  any  direct  actual  notice  to  the 
defendant  of  the  existence  of  the  highway,  or  requiring  him  to  re- 
move the  obstruction.  The  premises  in  dispute  having  been  dedi- 
cated as  a  highway,  and  used  as  such  by  the  public  for  more  than  20 
years,  and  having  been  accepted  and  worked  by  the  authorities  as  a 
highway,  became  a  legal  highway.  Speir  v.  Town  of  Utrecht,  121 
N.  Y.  420,  24  N.  E.  692;  City  of  Cohoes  v.  President,  etc.,  D.  &  H. 
C.  Co.,  134  N.  Y.  397,  31  N.  E.  887.  The  defendant,  having  ob- 
structed it,  became  liable  to  the  penalty  provided  by  section  104 
of  the  Highway  Law  (Laws  1890,  c.  568),  which  provides  that 
"whoever  shall  obstruct,  or  encroach  upon  any  highway,  shall  forfeit 
for  every  snch  offense  the  sum  of  f 5."  It  was  not  necessary  to  give 
the  defendant  notice  of  the  obstruction,  specifying  the  extent  and 
location  thereof,  and  direct  him  to  remove  the  same  within  60  days, 
as  is  provided  by  section  105  of  the  highway  law.  The  latter  sec- 
tion provides  for  a  penalty  of  |25  for  not  removing  an  encroach- 
ment This  action  was  not  brought  under  that  section,  but  under 
section  104,  as  stated,  and  the  authorities  to  which  our  attention 
is  called  by  the  appellant's  counsel  holding  that  the  statutory  penal- 
ties for  encroachments  are  not  applicable  to  highways  except  such 
as  have  been  laid  out  or  have  been  ascertained,  described  of  record, 
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and  entered  in  the  town  clerk's  office,  have  no  application  to  cases 
arising  under  section  104.  The  testimony  of  David  Kimball  to  the 
effect  that  he  had  heard  Butler  S.  Wolcott  state  that  there  was  a 
road  through  there,  and  that  it  must  not  be  occupied  with  lumber, 
was  not  competent  evidence,  for  Wolcott  was  not  shown  to  have 
had  title  to  the  premises  at  the  time  of  making  the  declaration, 
but  was  simply  occupying  adjoining  premises.  The  error,  how- 
ever, was  not  of  sufficient  importance  to  justify  our  granting  a  new 
trial.  The  existence  of  the  highway  was  so  clearly  established 
by  other  and  competent  evidence,  which  was  not  in  any  way  con- 
tradicted, that  Wolcott's  declarations  cannot  with  any  propriety  be 
claimed  to  have  had  any  effect  upon  the  verdict  We  see  no  reason 
for  disturbing  the  judgment  It  should  be  affirmed,  with  costs. 
All  concur. 

(85  Hun,  496.) 

GRAVES  ELEVATOR  CO.  v.  MASONIC  TEMPLE  ASS'N  OF  OLEAN. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

1.  Parties— Intervention— Interest  in  Controversy. 

On  an  application  by  one  T.  to  be  permitted  to  come  in  and  defend  an 
action  to  recover  possession  of  an  elevator  put  into  defendant's  building 
by  plaintiff  as  a  subcontractor,  the  title  being  retained  by  plaintiff  until 
payment  should  be  made  therefor,  it  appeared  that  an  action  had  been 
brought  by  certain  subcontractors  and  material  men  to  foreclose  their 
liens  on  the  building,  in  which  it  was  found  that  defendant  owed  the 
contractor  a  certain  sum,  sufficient  to  pay  all  the  lien  claimants  prior  to 
T.t  that  there  was  nearly  enough  to  pay  T.'s  claim,  but  that  nothing  would 
be  left  applicable  to  plaintiff's  claim.  The  judgment  provided  that  the 
price  of  the  elevator  should  be  retained  until  it  should  be  determined 
whether  plaintiff  had  the  right  to  reclaim  the  elevator,  and,  If  it  should  be 
so  determined,  that  the  amount  retained  should  be  paid  to  him,  and,  if 
It  should  not  be  so  determined,  that  such  amount  should  be  paid  on  T.'s 
claim.  Hdd,  that  T.  had  such  an  Interest  in  the  action  as  entitled  him  to 
be  made  a  party  defendant 

9.  Same— Action  at  Law. 

Code  Civ.  Proc.  §  452,  providing  that  the  court  on  the  application  of  one 
not  a  party,  but  who  has  an  Interest  in  the  subject  of  the  action,  must 
direct  him  to  be  brought  In  as  a  party,  applies  to  actions  at  law  as  well  as 
suits  in  equity. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Graves  Elevator  Company  against  the  Masonic 
Temple  Association  of  Olean.  From  an  order  denying  the  applica- 
tion of  Benjamin  U.  Taylor  to  be  permitted  to  come  in  as  a  party 
defendant  and  defend  the  action,  said  Taylor  appeals.  Reversed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

F.  W.  Kruse,  for  appellant 
A.  J.  Hastings,  for  respondent 

LEWIS,  J.  In  the  year  1892  the  defendant,  the  Masonic  Temple 
Association  of  Olean,  entered  into  a  contract  with  one  William  D. 
Moore  for  the  construction  of  a  building  in  Olean.  Moore's  con- 
tract included  the  furnishing  and  placing  in  the  building  of  a  pas- 
senger elevator,  which  the  plaintiff,  at  the  request  of  Moore,  fur- 
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nished  and  placed  in  the  bnilding.  Moore  sublet  the  construction 
of  various  parts  of  the  work.  After  the  elevator  was  in  the  build- 
ing, Moore  having  failed  to  pay  his  subcontractors,  a  number  of 
them  filed  mechanics'  liens  against  the  building  for  work  and  ma- 
terial which  they  had  performed  and  furnished.  Benjamin  U. 
Taylor  was  one  of  the  subcontractors  who  filed  a  lien.  So  did  the 
plaintiff.  The  amount  of  its  claim  was  stated  to  be  $1,800.  After- 
wards plaintiff  and  other  lienors  joined  in  an  action  in  the  supreme 
court,  making  the  Masonic  Temple  Association,  Moore,  Taylor,  and 
others  parties  defendant,  for  the  purpose  of  foreclosing  and  adjust- 
ing the  rights  of  the  parties  under  their  various  liens.  The  issues 
joined  were  referred  to  a  referee  for  trial,  and,  while  said  action 
was  pending  and  the  trial  was  proceeding,  an  accounting  took 
place  between  the  parties  to  said  action,  including  the  plaintiff  in 
this  action,  for  the  purpose  of  ascertaining  the  amount  due  and 
owing  by  the  Masonic  Temple  Association  to  the  contractor  William 
D.  Moore.  The  sum  of  $14,509.41  was  found  to  be  the  amount 
due  said  contractor.  This  sum  was  sufficient  to  pay  in  full  all  the 
liens  prior  to  Taylor's,  and  nearly  sufficient  to  pay  his  claim,  but 
nothing  was  left  applicable  to  plaintiffs  claim,  its  lien  being  the  last 
one  filed.  When  it  was  ascertained  that  the  liens  prior  to  the 
plaintiffs  would  consume  the  entire  fund,  application  was  made  to 
the  referee  in  its  behalf  for  leave  to  withdraw  from  the  action, 
upon  the  ground  that  under  its  contract  with  Moore  the  elevator 
was  to  be  its  property  until  it  was  paid  for.  The  application 
was  granted,  and  the  action  proceeded  to  judgment.  By  the  terms 
and  provisions  of  the  judgment,  It  was  established  and  determined 
that  there  was  due  from  the  defendant,  the  Masonic  Temple  Asso- 
ciation, to  Moore,  the  contractor,  the  sum  of  $14,509.41;  and  it  fur- 
ther provided  that  that  sum  should  be  deposited  by  the  defendant 
in  the  Exchange  National  Bank  of  Olean,  to  be  paid  by  it  upon 
the  liens  therein  provided  for,  but  none  of  the  said  moneys  were  to 
be  applicable,  by  the  terms  of  said  judgment,  to  the  payment  of 
the  claim  of  the  plaintiff  herein,  for  the  reasons  before  stated.  The 
amount  thus  found  due  to  Moore  was  deposited  in  said  bank.  The 
amount  found  due  by  the  referee  from  the  contractor  to  Taylor 
was  $7,615.43.  The  judgment  provided  that  from  the  sum  found 
due  Moore  $1,800  should  be  retained  and  deposited  in  the  said  Ex- 
change National  Bank,  to  be  held  by  said  bank  until  the  question 
of  the  liability  of  the  Masonic  Association  to  pay  the  claim  of  the 
elevator  company,  or  the  right  of  the  said  elevator  company  to 
reclaim  the  said  elevator,  should  be  finally  determined  by  a  court  of 
competent  jurisdiction,  or  until  such  questions  were  determined  by 
an  agreement  of  the  parties  interested,  to  wit,  the  parties  to  the  ac- 
tion and  the  said  Taylor;  and  that  when  such  final  determination 
should  have  been  made,  or  such  agreement  concluded,  if  it  was  to 
the  effect  that  the  elevator  was  the  property  of  the  Masonic  Temple 
Association,  and  not  the  property  of  the  Graves  Elevator  Company, 
then  the  $1,800  should  be  paid  over  to  Taylor,  to  be  by  him  applied 
upon  his  lien.  If,  however,  it  should  be  determined  or  agreed  that 
the  elevator  was  the  property  of  the  plaintiff,  then  the  $1,800  was 
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to  be  paid  to  the  Masonic  Temple  Association,  in  the  event  that  the 
elevator  company  reclaimed  said  property;  and  if  the  elevator  com- 
pany did  not  reclaim  the  properly,  and  it  should  be  determined  or 
agreed  that  the  elevator  belonged  to  it,  then  the  f 1,800  was  to  be 
paid  to  the  elevator  company,  and  the  elevator  in  that  event  was  to 
belong  to  the  Masonic  Temple  Association,  even  if  it  should  be  de- 
termined or  agreed  that  the  elevator  did  at  the  time  of  making  said 
referee's  report  belong  to  the  said  elevator  company.  The  Graves 
Elevator  Company  thereafter  commenced  this  action  against  the 
Masonic  Temple  Association  to  recover  the  possession  of  the  ele- 
vator, the  value  of  which  was  stated  in  plaintiff's  affidavit  to  be 
the  sum  of  $1,800.  After  the  commencement  of  said  action,  and 
before  the  service  of  the  complaint  therein,  the  appellant,  Taylor, 
made  application  to  the  court  to  be  joined  as  a  party  defendant  in 
said  action,  his  claim  being  that  he  had  an  interest  in  the  subject 
thereof.  It  appeared  in  his  affidavit,  in  addition  to  the  facts 
above  stated,  that  while  he  was  furnishing  the  materials  and  doing 
the  work  upon  the  building  the  elevator  was  placed  therein  and 
made  a  part  of  it  by  the  workmen  of  the  elevator  company,  and  that 
he  thereafter  continued  to  do  work  upon  the  building,  having  in 
mind  the  fact  that  the  building  was  sufficiently  in  progress  of  com- 
pletion, and  that  sufficient  money  would  be  due  from  the  owner 
to  the  contractor,  to  make  him  secure  in  doing  the  work  and  fur- 
nishing the  materials,  and  that  he  relied  upon  the  elevator,  as 
belonging  to  the  owner  of  the  building,  as  part  of  his  security. 
His  affidavit  further  stated  that  he  took  part  in  the  accounting 
before  the  referee,  but  was  only  interested  in  seeing  that  the  amount 
due  the  contractor  was  sufficient  to  cover  his  liens  upon  the  build- 
ing, in  addition  to  those  prior  thereto,  and  that  had  he  known 
that  the  elevator  was  not  a  part  of  the  building,  or  was  claimed  by 
the  elevator  company,  some  of  the  sums  which  were  allowed  in  the 
settlement,  and  which  would  have  increased  the  amount  due  to 
Moore,  and  also  other  sums  which  would  have  reduced  the  amount 
due  on  liens  prior  to  his,  would  not  have  been  allowed  by  him. 
From  this,  he  claims,  arises  by  way  of  estoppel  a  defense  which  is 
personal  to  himself.  The  appellant's  motion  was  denied,  and  from 
the  order  denying  the  motion  this  appeal  was  taken. 

It  is  apparent  from  the  facts  stated  that  Taylor  has  an  interest 
in  having  it  adjudicated  that  the  elevator  is  a  part  of  the  building, 
and  belongs  to  the  owner  thereof,  whereas  the  defendant  has  very 
little,  if  any,  interest  in  the  event  of  the  action.  If  the  plaintiff 
succeeds  in  establishing  its  title  to  the  elevator,  it  will  receive  the 
$1,800  on  deposit.  It  cannot  with  any  propriety  be  contended,  in 
view  of  the  arrangement  stated,  that  the  elevator  will  be  removed 
from  the  building.  If  the  plaintiff  fails  in  establishing  its  claim 
to  be  the  owner  of  the  elevator,  the  $1,800  will  belong  to  and  will 
be  paid  to  the  appellant,  Taylor.  The  appellant  and  the  plaintiff 
are  therefore  the  only  parties  interested  in  the  question  to  be  liti- 
gated. It  is  the  contention  of  the  counsel  for  the  respondent  that, 
it  being  an  action  at  law,  the  plaintiff  cannot  be  compelled  to  bring 
in  other  parties  than  those  it  has  chosen  to  make  defendants;  and 
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he  relies  upon  the  case  of  Chapman  v.  Forbes,  123  N.  Y.  532,  26  N. 
E.  3,  as  sustaining  his  contention.  He  claims  that  case  holds  that 
section  452  of  the  Code  of  Civil  Procedure  has  reference  only  to 
suits  in  equity,  and  not  to  actions  at  law.  Since  the  granting  of 
the  order  from  which  this  appeal  was  taken,  the  case  of  Rosen- 
berg v.  Salomon,  144  N.  T.  92,  38  N.  E.  982,  has  been  decided  by 
the  court  of  appeals.  If  the  case  of  Chapman  v.  Forbes,  supra,  can 
be  construed  as  sustaining  the  contention  of  the  respondent's  coun- 
sel, the  doctrine  of  that  case  must,  we  think,  be  held  to  have  been 
modified  and  limited  by  the  Rosenberg  Case.  The  latter  case  was 
an  action  of  replevin  brought  against  the  sheriff  of  Kings  county 
to  recover  the  possession  of  certain  chattels  levied  on  by  him  under 
execution  against  Salomon  and  Wolf.  Salomon  and  Wolf  were  not 
made  parties,  and  they  applied  for  leave  to  intervene  as  parties  de- 
fendant Their  motion  was  granted,  the  order  was  affirmed  at 
general  term,  and  again  in  the  court  of  appeals.  The  court  held 
that  section  452  of  the  Code,  with  its  new  and  added  provision, 
applies  to  legal  as  well  as  equity  actions.  The  appellant  made  a 
case  entitling  him  to  be  made  a  party  defendant. 

The  order  appealed  from  should  be  reversed,  with  f  10  costs  and 
disbursements,  and  the  motion  granted.    All  concur. 


(86  Hon,  15.) 

FLOUR  CITY  NAT.  BANK  OF  ROCHESTER  v.  McKAY. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Negotiable  Instruments— Payment— Evidence. 

In  an  action  on  a  note,  one  G.  testified  that  the  note  was  made  for  his 
accommodation  by  defendant,  and  that  he  delivered  it  to  plaintiff  bank, 
by  which  it  was  credited  to  his  (G.'s)  account;  that  he  afterwards  became 
insolvent,  and  agreed  with  plaintiff's  president  and  attorney  to  transfer 
to  plaintiff  certain  property  owned  by  himself,  and  other  property  which 
he  owned  jointly  with  defendant,  on  condition  that  plaintiff  would  sur- 
render certain  notes  which  it  held  as  collateral  security  for  his  indebted- 
ness, particularly  mentioning  the  note  sued  on;  and  that  the  property  was 
transferred  accordingly,  but  the  note  was  not  surrendered.  Defendant 
testified  that  G.  informed  him  of  the  arrangement  before  he  executed  the 
transfer  of  the  joint  property  to  the  bank.  The  testimony  of  defendant 
and  G.  was  In  some  degree  corroborated  by  other  facts  In  evidence.  The 
president  and  attorney  of  the  bank  with  whom  the  arrangement  was 
claimed  to  have  been  made  testified  that  they  had  no  recollection  of  it 
Held,  that  the  evidence  was  sufficient  to  sustain  a  verdict  for  defendant 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  the  Flour  City  National  Bank  of  Bochester  against 
George  McKay  to  recover  a  balance  alleged  to  be  due  on  a  promis- 
sory note.  From  a  judgment  entered  on  a  verdict  in  favor  of  de- 
fendant, and  from  an  order  denying  a  motion  for  a  new  trial,  made 
on  the  minutes,  plaintiff  appeals.  Affirmed. 


Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BBADLEY,  JJ. 

George  F.  Youman,  for  appellant. 
Walter  S.  Hubbell,  for  respondent 
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LEWIS,  J.  This  action  was  brought  to  recover  a  balance 
claimed  to  be  due  on  a  promissory  note  for  $1,500,  made  by  the 
defendant  on  the  5th  day  of  December,  1888,  payable  to  the  order 
of  James  J.  Guthrie,  and  by  him  delivered  to  the  plaintiff.  The 
making  and  delivery  of  the  note  were  admitted  by  the  answer. 
The  defense  relied  upon  appears  in  the  testimony  of  defendant  and 
Mr.  Guthrie. 

The  sole  question  presented  by  this  appeal  is  whether  the  verdict 
was  so  far  against  the  weight  of  evidence  that  it  should  for  that 
reason  be  set  aside.  Guthrie's  testimony,  if  true,  made  out  a  de- 
fense. He  testified  that  the  note  in  suit  was  made  by  the  defend- 
ant for  his  (Guthrie's)  accommodation  solely;  that  he  delivered  it  to 
the  plaintiff  bank;  it  was  credited  to  his  account  at  the  bank  upon 
a  past  indebtedness;  that  after  his  failure,  by  request,  he  met  Mr. 
McNaughton,  the  attorney  of  the  bank,  and  Mr.  Hathaway,  its 
president;  that  they  requested  him  to  confess  a  judgment  for  the 
amount  of  his  indebtedness  to  the  bank,  and  to  assign  certain  se- 
curities belonging  to  him,  including  a  mortgage  for  $5,000,  and  also 
to  transfer  to  the  bank  about  2,000  bushels  of  malt  belonging  to  him 
and  the  defendant  as  copartners;  that  he  told  them  that  he  would 
give  them  an  assignment  of  the  malt  and  of  the  $5,000  mortgage, 
upon  condition  that  the  bank  would  surrender  certain  notes  which 
it  held  as  collateral  security  for  his  indebtedness  to  the  bank; 
that  he  called  attention  particularly  to  the  note  in  question,  and 
insisted,  as  a  condition  of  making  the  transfer,  that  it  should  be 
surrendered;  the  subject  of  McKay's  financial  standing  was  dis- 
cussed; that  it  was  stated  that  about  all  he  had  was  the  interest 
in  this  malt,  and  it  was  agreed  that  the  mortgage  and  the  malt 
should  be  transferred  to  the  plaintiff,  and  in  consideration  thereof 
they  would  surrender  the  note  of  defendant;  that  he  did  thereupon 
assign  the  mortgage,  and  thereafter  the  defendant,  in  whose  name 
the  title  to  the  malt  stood,  transferred  the  malt  to  the  plaintiff. 
McKay  testified  that  he  had  learned  from  Guthrie,  before  execut- 
ing the  transfer  of  the  malt,  of  the  arrangement  he  had  made  with 
the  bank  in  regard  to  surrendering  the  notes.  The  testimony 
tended  to  show  that  Guthrie  had  advanced  most  of  the  money  for 
the  purchase  of  the  barley  from  which  the  malt  was  made.  Mc- 
Kay, however,  had  put  into  it  the  sum  of  $474.68.  The  malting 
business  had  been  done  in  his  name.  The  plaintiff,  after  obtaining 
the  mortgage  and  malt,  refused  to  surrender  the  notes.  The  presi- 
dent of  the  bank  and  the  attorney  testified  that  they  had  no  recol- 
lection of  having  agreed  to  surrender  the  McKay  note;  that  no  such 
agreement  was  made.  Other  facts  appeared  in  evidence  which  tended 
in  some  degree  to  corroborate  the  testimony  of  Guthrie  and  McKay. 

The  trial  justice,  who  saw  the  witnesses  and  heard  their  testi- 
mony, was  of  the  opinion  that  the  verdict  was  not  against  the 
weight  of  evidence.  After  an  examination  of  the  case,  we  incline 
to  the  same  opinion.  It  follows  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed.    All  concur. 
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LAMKIN  et  aL  ▼.  OPPENHBIM. 


(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Assist  ik  Civil  Casks— Sufficiency  of  Evidence. 

An  affidavit  sufficiently  shows,  to  sustain  an  order  of  arrest  under  Code 
Civ.  Proc  |  649,  subd.  4,  that  defendant  was  guilty  of  fraud  in  Incurring 
the  liability  sued  on,  where  it  states  that  defendant  represented  to  plain- 
tiff that  he  was  worth  a  certain  sum  over  and  above  all  debts:  that  his 
total  debts  did  not  exceed  a  certain  amount;  that  such  representations 
were  made  for  the  purpose  of  inducing  plaintiff  to  sell  goods  to  him,  and 
plaintiff  was  thereby  induced  to  sell  the  goods;  that-afterwards  defendant 
confessed  a  judgment  in  favor  of  his  wife  for  a  much  larger  sum  than 
defendant  had  stated  his  debts  to  be;  and  that  all  his  property  was  taken 
under  execution  on  such  judgment 

Appeal  from  special  term. 

Action  by  Guy  Lamkin  and  others  against  Samuel  M.  Oppen- 
heim.  From  an  order  made  at  chambers  on  the  original  papers 
denying  a  motion  to  vacate  an  order  of  arrest,  defendant  appeals. 
Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

B.  P.  Dake,  for  appellant. 

George  T.  Wardwell,  for  respondents. 

LEWIS,  J.  The  order  of  arrest  was  granted  upon  the  com- 
plaint and  affidavits  of  Alfred  S.  Foster,  one  of  the  plaintiffs,  and 
of  George  T.  Wardwell,  plaintiffs'  attorney.  It  is  the  contention 
of  the  defendant's  counsel  that  the  papers  failed  to  make  a  case 
for  an  order  of  arrest  It  was  stated  in  Mr.  Foster's  affidavit 
that  the  plaintiffs  were  copartners  carrying  on  business  in  the 
city  of  Boston,  Mass.; that  an  action  was  about  to  be  brought  by 
the  plaintiffs,  as  such  copartners,  against  the  defendant  to  recover 
damages  to  the  amount  of  $ 139.20.  The  facts  out  of  which  the 
cause  of  action  arose  were  stated  in  the  affidavit  as  follows: 

"That  heretofore,  and  on  or  about  the  9th  day  of  May  and  16th  day  of  May, 
1894,  the  defendant  ordered  of  these  plaintiffs,  as  such  copartners,  goodsi 
wares,  and  merchandise,  consisting  of  shoes,  to  the  value,  and  for  which 
the  defendant  promised  and  agreed  to  pay  the  sum,  of  $139.20,  on  a  term  of 
credit  of  sixty  days.  That  no  part  of  said  amount  has  been  paid.  That  for 
the  purpose  of  Inducing  these  plaintiffs  to  sell  such  goods  to  him,  said 
defendant  who  was  conducting  a  boot  and  shoe  store  In  the  city  of  Buffalo, 
N.  Y.,  stated  and  represented  to  these  plaintiffs,  among  other  things,  that 
he  had  a  stock  of  goods  worth  at  least  $7,000;  $100  In  good  accounts;  owned 
no  real  estate  or  other  property  except  said  stock  of  goods  and  accounts; 
was  worth  at  least  the  sum  of  $5,000,  over  and  above  all  debts  and  liabilities 
which  he  owed  or  had  Incurred,  based  on  the  assets  of  his  business  as  afore- 
said, less  his  business  liabilities  as  aforesaid;  that  his  total  indebtedness 
did  not  exceed  $1,800,  which  amount  was  for  merchandise,  and  that  he  was 
owing  no  borrowed  capital  or  money." 

The  affidavit  then  refers  to  an  affidavit  jf  George  T.  Wardwell, 
as  annexed  to  the  deponent's  affidavit,  and  in  which  it  is  alleged 
certain  facts  appear.  It  was  further  alleged  that  the  said  state- 
ments of  the  defendant  were  made  for  the  purpose  of  inducing  the 
plaintiffs  to  sell  to  him  the  said  goods,  and  that  the  plaintiffs 
relied  on  said  statements,  and  believed  them  to  be  true,  and  were 
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induced  thereby  to  sell  and  deliver  the  goods  to  the  defendant 
It  is  stated  in  the  affidavit  of  Mr.  Wardwell  that  he  was  one  of  the 
attorneys  for  the  plaintiffs  herein,  and  that  on  the  20th  of  June, 
1894,  the  defendant  confessed  a  judgment  in  the  supreme  court 
in  favor  of  Rachel  Oppenheim,  his  wife,  for  the  sum  of  $4,468.20 
damages  and  916131  costs;  that  the  confession  of  judgment  states 
that  the  whole  amount  of  said  damages  was  for  money  loaned  by 
said  Rachel  Oppenheim  to  said  defendant  at  various  times  be- 
tween March  1,  1892,  and  December  19,  1893,  each  of  which  loans 
was  made  payable  "one  year  from  the  date  thereof;  and  that,  ac- 
cording to  said  confession,  there  was  due  and  unpaid  from  said 
defendant  to  his  wife  for  moneys  loaned  prior  to  March  1,  1894, 
the  sum  of  f3,800  and  interest,  and  |200,  not  yet  due,  with  inter- 
est from  December  19,  1893,  as,  by  reference  to  said  confession 
filed  in  Erie  county  clerk's  office,  will  more  fully  appear.  It  is 
further  stated  in  Mr.  WardwelPs  affidavit  that  an  execution  had 
been  issued  upon  said  judgment,  and  the  entire  stock  of  goods, 
consisting  of  boots,  shoes,  and  rubbers,  belonging  to  said  defend- 
ant, was  sold,  by  virtue  of  said  execution,  by  the  sheriff,  to  the 
plaintiff,  Rachel  Oppenheim,  for  exactly  the  amount  of  her  judg- 
ment, with  interest  and  expenses  of  sale  added;  that  Mrs.  Oppen- 
heim thereafter  carried  on  the  business  in  her  own  name;  and 
that  the  defendant  had  stated  to  deponent  since  said  sale  that 
he  had  no  means  whatever,  and  that  he  had  paid  none  of  his 
merchandise  accounts,  and  that  his  wife  had  taken  everything  he 
had  under  said  execution  sale.  These  facts  would  seem  to  bring 
the  case  fairly  within  subdivision  4  of  section  549  of  the  Code  of 
Civil  Procedure,  which  provides  for  an  order  of  arrest  where  it 
is  made  to  appear  that  the  defendant  was  guilty  of  fraud  in  con- 
tracting or  incurring  the  liability. 

The  affidavit  of  the  attorney,  Mr.  Wardwell,  is  criticised  by 
the  appellant's  counsel,  first,  for  the  reason  that  there  is  noth- 
ing in  it  showing  to  what  action  or  person  it  refers,  except  Rachel 
Oppenheim.  The  affidavit  was  not  entitled  in  any  action,  but 
the  omission  of  the  title  does  not  Impair  Its  effect  if  it  intelligently 
refers  to  the  action  in  which  it  is  made.  Section  728,  Code  Civ. 
Proc.  It  was  annexed  to  the  affidavit  of  Mr.  Foster,  one  of  the 
plaintiffs,  at  the  time  it  was  used  to  obtain  the  order.  Foster's 
affidavit  refers  to  Mr.  Wardwell's  affidavit  as  annexed  to  his,  and 
the  order  of  arrest  recites  that  it  was  so  annexed.  Foster's  affi- 
davit was  entitled  in  the  action.  Wardwell's  affidavit  fails  to 
mention  the  defendant's  name,  simply  referring  to  him  as  "the 
defendant  in  the  action,"  without  specifically  stating  what  action 
it  referred  to.  But  it  fairly  appears  from  a  perusal  of  the  entire 
affidavit  that  it  was  made  in  the  action,  the  title  of  which  was 
stated  in  Foster's  affidavit;  and,  though  it  was  unskillfully  drawn, 
we  think  it  was  properly  used  as  a  basis  for  the  order,  and  that 
the  papers  made  a  case  for  the  order.  The  order  appealed  from 
should  be  affirmed,  with  |10  costs  and  disbursements  of  the  ap- 
peal.   AH  concur. 
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In  re  8WBBLHY. 


(Supreme  Court,  Special  Term,  Albany  County.  April  30,  1805.) 

L  CONSTITUTIONAL  LAW — ABROGATING  INCONSISTENT  STATUTE. 

Where  a  constitutional  provision  is  repugnant  to  a  statute  in  force  when 
the  constitution  was  adopted,  it  abrogates  the  statute,  though  it  is  not 
self-executing,  and  is  left  without  any  legislation  in  aid  of  it 

i  Office  and  Officer— Appointment  of  Soldibks— Examination. 

Laws  1894,  c.  717,  exempting  honorably  discharged  soldiers  and  sailors 
from  the  operation  of  the  civil  service  laws,  is  repugnant  to  and  abrogated 
by  Const  1805.  art  5,  §  0,  which  requires  applicants  for  positions  in  the 
civil  service  of  the  state  and  of  the  cities  therein  to  be  examined  as  to 
their  fitness,  but  provides  that  honorably  discharged  soldiers  and  sailors 
shall  be  entitled  to  preference  without  regard  to  their  standing  on  any 
list  from  which  such  appointment  may  be  made. 

t  Revival  of  Statute— Abrogation  of  Repealing  Act. 

Laws  1884,  c  410,  §  4,  as  amended  by  Laws  1886,  c.  20,  requiring  hon- 
orably discharged  soldiers  and  sailors  to  submit  to  examination  for  ap- 
pointments in  the  civil  service  of  the  state' and  of  the  cities  therein,  being 
in  harmony  with  Const  1805,  art.  5,  §  0,  which  abrogates  Laws  1804.  c. 
717,  further  amending  and  impliedly  repealing  the  act  of  1884,  Is  thereby 
revived. 

Application  by  George  Sweeley  for  a  writ  of  mandamus  to  com- 
pel the  police  commissioners  of  the  city  of  Albany  to  administer 
to  him  the  oath  of  office  as  a  policeman,  and  to  assign  him  to  duty. 
Denied. 

James  W.  Eaton,  for  the  application. 
William  P.  Budd,  Corp.  Counsel,  opposed. 

HERRICK,  J.  In  1883  the  legislature  of  the  state  of  New  York, 
by  an  act  entitled  "An  act  to  regulate  and  improve  the  civil  service 
of  the  state  of  New  York"  (chapter  354),  provided  for  the  appointment 
by  the  governor  of  a  commission,  designated  "Civil  Service  Com- 
mission," consisting  of  three  persons,  whose  duty  it  should  be, 
among  other  things,  to  aid  the  governor  in  preparing  suitable  rules 
to  carry  into  effect  the  purposes  of  the  act,  which  rules,  among 
other  things,  should  provide  "for  open,  competitive  examinations 
for  testing  the  fitness  of  applicants  for  the  public  service,  now 
classified  or  to  be  classified  hereunder."  By  section  8  of  said  act 
the  mayor  of  each  city  of  the  state  having  a  population  of  over 
50,000  inhabitants  was  authorized  "to  prescribe  such  regulations 
for  the  admission  of  persons  into  the  civil  service  of  such  city  as 
may  promote  the  efficiency  thereof,  and  ascertain  the  fitness  of 
candidates,  in  respect  to  character,  knowledge,  and  ability,  for  the 
branch  of  the  service  into  which  they  seek  to  enter."  Pursuant  to 
such  act  of  the  legislature,  the  mayor  of  the  city  of  Albany,  a  city 
of  over  50,000  inhabitants,  prepared  rules  and  regulations  for  the 
admission  of  persons  into  the  civil  service  of  said  city;  and  in  and 
by  such  rules  it  was  provided  that  patrolmen  in  the  police  force  of 
said  city  should  be  appointed  "by  selection  from  those  persons 
graded  highest  as  the  result  of  open,  competitive  examinations."  The 
regulations  so  made  by  the  mayor  of  the  city  of  Albany  were  ap- 
v.33N.Y.6.no.4 — 24 
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proved  by  the  civil  3ervice  commission  of  the  state.  The  collection 
or  roll  of  names  of  the  persons  passing  the  required  examinations  un- 
der the  rules  adopted  by  the  governor  and  civil  service  commission  of 
the  state,  and  the  mayors  of  the  several  cities,  and  from  which  col- 
lection or  roll  appointments  to  the  civil  service  of  the  state  or  of 
such  cities  were  to  be  made,  came  to  be  known  as  the  "eligible  list," 
and  upon  it  were  entered  the  names  of  persons  so  qualified  by  such 
examinations,  in  the  order  of  excellence  by  which  they  had  passed 
the  examinations  to  which  they  had  been  subjected. 

By  chapter  410  of  the  Laws  of  1884,  chapter  354  of  the  Laws  of 
1883  was  amended  and  added  to,  and  section  4  of  said  amendatory 
act,  being  a  new  and  additional  section,  provided  that: 

"Persons  who  served  in  the  army  or  navy  of  the  United  States  In  the 
late  war,  and  have  been  honorably  discharged  therefrom,  •  *  •  shall  be 
preferred  for  appointment  to  positions  in  the  civil  service  of  the  state,  and 
of  the  cities  affected  by  this  act,  over  other  persons  (of  equal  standing),  as 
ascertained  under  this  act  and  the  acts  hereby  amended." 

In  1886  this  law  was  further  amended  by  chapter  29,  which  pro- 
vided that  persons  who  have  served  in  the  army  or  navy  of  the 
United  States  in  the  late  war,  and  have  been  honorably  discharged 
therefrom,  shall  be  preferred  for  appointment  to  positions  in  the 
-civil  service  of  the  state,  and  of  the  cities  affected  by  said  act,  "over 
all  other  persons,  though  graded  lower  than  others  so  examined  and 
reported,  provided  their  qualifications  and  fitness  shall  have  been 
ascertained  as  provided  under  this  act  and  the  several  acts  hereby 
amended." 

In  1894,  by  chapter  717,  the  law  was  further  amended,  so  as  to 
read  that: 

"The  civil  service  rules  and  laws  of  this  state  shall  not  apply  to  such  per- 
sons residents  of  this  state,  who  have  served  in  the  army  or  the  navy  of 
the  United  States,  and  who  have  been  honorably  discharged  therefrom,  for 
any  position  or  employment,  compensation  for  which  does  not  exceed  four 
dollars  per  day,  in  the  public  departments,  and  upon  all  public  works  of 
the  state  of  New  York,  and  of  the  several  cities,  counties,  towns  and  vil- 
lages thereof." 

This  was  the  condition  of  the  civil  service  laws  of  the  state  and 
of  the  city  of  Albany,  so  far  as  they  affect  the  present  application, 
when  the  new  constitution  was  adopted,  in  the  fall  of  1894,  and  the 
policy  of  the  state  of  ascertaining  the  merit  and  fitness  of  persons 
applying  for  appointments  in  the  civil  service  of  the  state  and  the 
cities  and  villages  thereof,  by  examination,  was  made  part  of  the 
organic  law  by  section  9,  art.  5,  of  the  constitution,  reading  as  fol- 
lows: 

"Appointments  and  promotions  in  the  civil  service  of  the  state,  and  of  all 
the  civil  divisions  thereof,  including  cities  and  villages,  shall  be  made  accord- 
ing to  merit  and  fitness  to  be  ascertained,  so  far  as  practicable,  by  examina- 
tions, which,  so  far  as  practicable,  shall  be  competitive;  provided,  however, 
that  honorably  discharged  soldiers  and  sailors  from  the  army  or  navy  of 
the  United  States  in  the  late  civil  war,  who  are  citizens  and  residents  of 
this  state,  shall  be  entitled  to  preference  in  appointment  and  promotion, 
without  regard  to  their  standing  on  any  list  from  which  such  appointment 
or  promotion  may  be  made.  Laws  shall  be  made  to  provide  for  the  enforce- 
ment of  this  section." 
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After  this  section  of  the  constitution  had  become  part  of  the  fun- 
damental law  of  the  state,  and  on  the  26th  day  of  February,  1895, 
the  applicant,  George  Sweeley,  applied  to  the  board  of  police  com- 
missioners of  the  city  of  Albany  for  appointment  as  a  patrolman. 
It  appears  that  Sweeley  is  a  person  who  served  in  the  army  of  the 
United  States  in  the  late  Civil  War,  and  was  honorably  discharged 
therefrom.  It  also  appears  that  he  has  passed  a  satisfactory 
physical  examination,  and  is  competent  to  act  as  a  patrolman  of 
the  city  police  force,  but  he  has  passed  no  civil  service  examination, 
as  prescribed  by  the  rules  and  regulations  made  by  the  mayor,  and 
approved  by  the  state  civil  service  commission,  as  hereinbefore  set 
forth;  and  it  is  conceded  that  his  name  does  not  appear  upon  any 
list  of  persons  eligible  to  appointment,  upon  the  police  force  of  the 
city  of  Albany.  The  compensation  of  a  patrolman  on  the  police 
force  of  the  city  of  Albany  is  less  than  four  dollars  per  day.  The 
police  board,  upon  the  certificate  of  its  examining  surgeon  as  to 
his  physical  fitness  and  competency  to  discharge  the  duties  of  a 
patrolman,  appointed  said  Sweeley  to  such  position.  The  civil  serv- 
ice examiners  of  the  city  of  Albany,  appointed  under  the  civil  service 
regulations  of  said  city,  thereafter  called  the  attention  of  the  police 
board  to  the  provision  of  the  constitution  I  have  quoted.  Objec- 
tions were  made  by  certain  citizens  of  the  city  to  the  appointment 
of  Sweeley,  and  upon  his  presenting  himself  before  such  board  of 
police  commissioners,  and  asking  to  be  sworn  in  as  such  patrolman, 
and  his  warrant  of  office  issued  to  him,  and  to  be  assigned  to  duty, 
the  board  of  police  commissioners  refused  his  request,  and  adopted 
the  following  resolutions: 

"The  appointment  of  George  Sweeley  having  been  declared  illegal  by  the 
corporation  counsel,  for  the  reason  tha.t  he  was  not  certified  by  the  civil 
service  commission,  it  is  hereby  resolved  that  his  services  be  declined,  and 
the  chief,  the  captains,  and  sergeants  of  this  department  are  hereby  in- 
structed  to  refuse  his  services,  and  each  member  of  the  board  hereby  refuses 
to  administer  the  oath  of  office,  for  the  above-mentioned  reason." 

Whereupon  the  said  Sweeley  makes  this  application  for  a  per- 
emptory writ  of  mandamus,  to  be  directed  to  the  police  commis- 
sioners, and  each  of  them,  commanding  and  directing  them  to  ad-, 
minister  to  him  the  legal  oath  of  office  as  a  patrolman  on  the 
police  force  of  the  city  of  Albany,  and  to  issue  to  him  his  warrant 
of  appointment  as  such  patrolman,  and  assign  him  to  duty.  It 
is  conceded  by  counsel  that  the  remedy  by  mandamus  is  proper 
if  the  applicant  is  entitled  to  the  office  in  question. 

The  only  question  raised  and  argued  before  me,  and  the  only  one 
I  understand  that  it  is  desired  to  have  considered,  is  as  to  the 
effect  of  the  amendment  to  the  constitution  I  have  quoted,  upon  the 
civil  service  laws  of  the  state  and  city,  in  so  far  as  they  relate  to 
honorably  discharged  veterans  of  the  late  Civil  War,  and  in  par- 
ticular its  effect  upon  chapter  717  of  the  Laws  of  1894.  It  is  con- 
tended that  the  amendment  to  the  constitution  referred  to  does  not 
affect  the  question,  because,  it  is  argued,  such  amendment  is  not 
self-executing.  A  constitutional  provision  is  self-executing  if  it 
supplies  a  sufficient  rule  by  means  of  which  the  right  given  may  be  * 
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enjoyed  and  protected,  or  the  duty  imposed  may  be  enforced;  and 
it  is  not  self-execnting  when  it  merely  indicates  principles,  without 
laying  down  rules  by  means  of  which  those  principles  may  be 
given  the  force  of  law.  Cooley,  Const  Lim.  (6th  Ed.)  pp.  99,  100. 
And  it  is  asserted  that  the  amendment  in  question  simply  lays 
down  principles  for  future  legislation;  that  it  does  not  prescribe 
the  rules  by  which  it  may  be  enforced;  and  it  is  said  that  the 
amendment  itself  recognizes  that  fact  in  the  last  clause,  which 
reads:  "Laws  shall  be  made  to  provide  for  the  enforcement  of  this 
section."  I  apprehend  that  this  argument  is  correct  as  far  as  it 
goes.  So  far  as  any  affirmative  effect  is  to  be  given  to  the  amend- 
ment in  question,  it  will  be  assumed  that  it  needs  legislation  to 
give  it  life.  But  I  cannot  assent  to  the  argument  that,  until  the 
legislature  passes  laws  to  enforce  it,  it  is  absolutely  a  dead  letter, 
and  is  as  if  it  had  never  been  adopted.  It  is  possible  that  if  there 
were  no  laws  upon  the  subject  in  existence  at  the  time  of  its  adop- 
tion, upon  which  it  could  have  a  negative  or  nullifying  effect, 
and  none  being  passed  after  its  adoption  to  enforce  it,  practically 
it  would  be  as  if  it  had  never  been  adopted,  except  that  no  there- 
tofore existing  right  could  be  affirmatively  enforced  in  opposition 
to  it.  But  I  cannot  agree  to  the  proposition  that,  where  there  are 
laws  upon  the  statute  book  upon  a  given  subject,  a  constitutional 
enactment  upon  that  same  subject,  subsequently  adopted,  in  direct 
conflict  with  it,  does  not  affect  it,  unless  such  constitutional  en- 
actment contains  within  its  provisions  the  necessary  machinery  to 
affirmatively  enforce  it,  and.  that,  if  it  does  not,  the  pre-existing 
law,  although  in  terms  and  principle  in  direct  hostility  to  the  con- 
stitutional enactment,  continues  in  force  until  the  legislature  pro- 
vides the  necessary  machinery  for  enforcing,  in  an  affirmative  way, 
such  provision  of  the  constitution.  Because  the  legislature, 
through  neglect,  or  because  of  the  lack  of  time,  after  the  adoption 
of  the  constitution,  has  not  provided  the  necessary  means  to  en- 
force it,  I  cannot  concede  that  a  citizen  has  any  rights  which  he 
can  enforce  contrary  to  its  provisions. 

I  can  conceive  of  a  statute  constituting  an  act  which  was  thereto- 
fore lawful,  and  which  people  had  a  right  to  do,  a  crime,  and  yet 
when,  through  omission  or  neglect,  no  punishment  had  been  pre- 
scribed, and  none  prescribed  by  any  general  statute,  that  a  person 
doing  the  act  so  defined  to  be  a  crime  could  not  be  punished  because 
no  penalty  had  been  decreed,  and  therefore  no  means  provided 
to  enforce  the  law.  Nevertheless,  the  person  committing  such  act 
would  be  violating  the  law;  and  I  do  not  think  that  any  one  would 
for  a  moment  contend  that  the  courts  would  by  their  process 
enforce  his  claim  to  do  that  which  was  formerly  his  right  to  do, 
but  which  the  statute  defined  to  be  a  crime.  So  that  such  a  stat- 
ute, although  no  means  had  been  provided  to  enforce  it,  would 
not  be  a  dead  letter,  but  have  a  negative  and  prohibitive  force  and 
effect  So,  while  a  provision  of  the  constitution  may  need  legis- 
lation to  enforce  its  principles,  and  give  them  affirmative  effect, 
jret,  without  any  legislation,  such  provision  may  have  a  negative 
force,  in  prohibiting  acts  in  violation  of  its  terms,  and  nullifying 
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statutes  repugnant  to  its  principles;  and  thus  while,  from  lack 
of  legislation,  its  principles  cannot  be  affirmatively  enforced,  nei- 
ther, on  the  other  hand,  can  those  principles  be  lawfully  violated, 
or  any  statute  violating  them  be  enforced. 

I  will  not  discuss  what  negative  effect  the  amendment  in  ques- 
tion, standing  alone,  may  have  in  nullifying  or  repealing  laws  in 
existence  at  the  time  of  its  adoption  which  are  repugnant  to  it. 
All  parts  of  the  constitution  are  to  be  construed  together,  and  in 
connection  with  each  other.  Section  16  of  article  1  of  the  consti- 
tution provides,  among  other  things,  as  follows: 

"Such  acta  of  the  legislature  of  this  state  as  are  now  In  force,  shall  be 
continued  the  law  of  this  state,  subject  to  such  alterations  as  the  legislature 
shall  make  concerning  the  same.  But  all  parts  of  the  common  law,  and 
such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant  to  this  constitution, 
are  hereby  abrogated." 

And,  in  judging  of  the  effect  of  the  amendment  under  considera- 
tion upon  theretofore  existing  laws,  such  amendment  must  be  read 
in  connection  with  section  16  of  article  L  The  civil  service  law 
of  the  state,  as  it  was  prior  to  the  adoption  of  the  new  constitution, 
is,  with  the  exception  of  the  acts  that  have  been  passed  relative 
to  soldiers,  in  harmony  with  the  constitution.  The  acts  relative 
to  soldiers  are  additions  to  the  civil  service  law,  and  their  repeal, 
or  the  repeal  of  such  of  them  as  are  repugnant  to  the  constitution, 
will  not  destroy  the  whole  law,  but  will  leave  it  a  harmonious  and 
complete  law.  The  law  under  which  the  applicant  claims  his  ap- 
pointment to  the  police  force  is  a  law  which  entirely  relieves  hon- 
orably discharged  soldiers  of  the  late  Civil  War  from  subjection 
to  the  civil  service  laws  of  the  state  in  cases  where  the  pay  of  the 
position  sought  does  not  exceed  four  dollars  a  day.  And  the 
question  that  arises,  therefore,  is  whether  such  a  law  is  repugnant 
to  the  amendment  of  the  constitution  in  question.  That  leads  us 
to  an  examination  of  the  meaning  and  intent  of  such  amendment. 

'It  is  a  cardinal  rule  in  the  interpretation  of  constitutions  that 
the  instrument  must  be  so  construed  as  to  give  effect  to  the  inten- 
tion of  the  people  who  adopted  it.  This  intention  is  to  be  sought 
in  the  constitution  itself,  and  the  apparent  meaning  of  the  words 
employed  is  to  be  taken  as  expressing  it,  except  in  cases  where 
that  assumption  would  lead  to  absurdity,  ambiguity,  or  contradic- 
tion." Black,  Const  Law,  65.  It  was  the  evident  intention  by 
this  amendment  to  ingraft  into  the  organic  law  of  the  state  the 
principle  of  ascertaining  the  merit  and  fitness  of  applicants  for 
appointment  in  the  civil  service  of  the  state  by  examination,  and 
also  to  provide  for  the  extension  of  such  principle  beyond  what 
was  provided  for  in  then  existing  laws  or  permitted  by  the  old  con- 
stitution. And  it  is  apparent  that,  while  it  was  intended  to  give 
veterans  the  preference,  it  was  not  intended  that  they  should  be 
relieved  from  demonstrating  their  fitness  for  official  positions  by 
submitting  to  an  examination,  but  simply  to  give  them  a  preference 
over  those  not  soldiers,  who  had  also  had  their  fitness  tested  by 
examination.  It  is  to  be  presumed  that  the  framers  of  the  sec- 
tion were  acquainted  with  the  existing  civil  service  laws  of  the 
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state,  and  knew  that  under  them  appointments  were  made  from  a 
so-called  "list";  that  applicants  for  appointments  were  placed  upon 
such  list  after  an  examination;  and  that  the  relative  position  or 
standing  that  they  occupied  on  such  list  depended  upon  the  manner 
m  which  they  passed  such  examination.  And  it  is  to  be  presumed 
that,  in  making  use  of  the  language  that  they  did,  they  had  in  view 
such  existing  laws.  People  v.  Rathbone,  145  N.  Y.  435,  438,  40 
N.  E.  395.  And,  therefore,  it  is  plainly  to  be  inferred  from  the 
language  used,  "shall  be  entitled  to  preference  in  appointment  and 
promotion,  without  regard  to  their  standing  on  any  list  from  which 
such  appointments  or  promotions  may  be  made,"  that  they  had  in 
contemplation  a  list,  made  up  after  an  examination  of  the  appli- 
cants, from  which  appointments  should  be  made,  upon  which  list 
the  soldier  applicant  should  secure  a  standing  by  examination. 

In  aiding  us  to  determine  what  the  framers  of  this  section  meant 
by  the  language  used,  the  proceedings  of  the  convention  are  of 
great  assistance.  As  originally  proposed,  the  section  in  question 
read  as  follows: 

"Appointments  and  promotions  in  the  civil  service  of  the  state,  and  of  the 
cities,  shall  be  made  so  far  as  practicable  according  to  merit  and  fitness 
to  be  ascertained  by  examinations,  which  so  far  as  practicable  shall  be 
competitive.  Laws  shall  be  made  to  provide  for  the  enforcement  of  this 
section."  Records  N.  Y.  Cons.  Con.  p.  2438. 

I  will  not  refer  to  the  various  proceedings  by  which  this  section 
was  afterwards  altered,  excepting  as  such  alterations  refer  to  the 
soldiers  or  sailors  of  the  late  Civil  War.  Under  this  proposed  sec- 
tion, it  will  be  observed  that  the  veteran  soldier  was  not  men- 
tioned ;  that  it  applied  to  all  citizens  of  the  state  alike. 

Subsequently  the  following  amendment  was  proposed,  to  be 
added  to  the  end  of  the  section : 

"Honorably  discharged  Union  soldiers  and  sailors,  who  are  not  otherwise 
disqualified  from  appointment  or  promotion,  shall  be  exempt  from  the  pro- 
visions of  this  section." 

This  amendment  was  voted  down  (page  2444),  and  then  the  fol- 
lowing substitute  was  offered: 

"That  honorably  discharged  soldiers  and  sailors  of  the  late  war  shall  be 
exempt  from  civil  service  examinations,  and  that  all  that  shall  be  required 
of  them,  shall  be  capacity  to  perform  the  service  for  which  they  are  appli- 
cable." 

This  was  also  negatived.  Page  2444.  Thereafter  the  follow- 
ing amendment  was  proposed: 

"Honorably  discharged  Union  soldiers  and  sailors  shall  be  exempt  from 
such  examinations,  and  shall  have  preference  to  such  appointments  and 

promotions."  Page  2546. 

Another  amendment  was  offered  in  the  following  words: 

"Honorably  discharged  soldiers  and  sailors  who  served  In  the  late  war, 
who  are  not  otherwise  disqualified  for  promotion,  shall  be  exempt  from  the 
provisions  of  said  competitive  examinations."  Page  2547. 

Still  another  amendment  reading  as  follows  was  offered: 

"Honorably  discharged  Union  soldiers  and  sailors  of  the  late  civil  war, 
snail  be  exempt  from  the  examinations  required  by  this  section."  Page  2548. 
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This  section,  with  the  various  amendments,  was  the  cause  of 
much  debate,  which,  of  course,  it  is  impracticable  to  reproduce 
here,  showing  the  desire  and  intention  of  those  offering  the  several 
amendments  to  exempt  soldiers  and  sailors  of  the  late  war  from  the 
operation  of  the  civil  service  laws  of  the  state,  and  of  the  proposed 
section  of  the  constitution.  In  the  course  of  the  debate,  chapter 
717  of  the  Laws  of  1894  was  referred  to,  and  the  lines  were  sharply 
drawn  between  those  who  desired  to  entirely  exempt  soldiers  of 
the  late  war  from  the  operations  of  the  civil  service  law,  and  the 
principle  of  ascertaining  the  fitness  of  candidates  seeking  appoint- 
ment to  public  office  by  examination,  and  those  who  were  willing 
to  give  them  a  preference,  after  they  had  demonstrated  their  fitness 
by  being  subjected  to  such  examination,  over  others,  not  soldiers 
and  sailors,  whose  fitness  had  also  been  tested  by  examination. 
This  contest  eventuated  in  the  offering  and  adoption  of  the  follow- 
ing provision: 

"Provided,  however,  that  honorably  discharged  soldiers  and  sailors  of  the 
United  States  in  the  late  Civil  War,  shall  be  entitled  to  preference  in  ap- 
pointment and  promotion,  without  regard  to  their  standing  on  any  list 
from  which  appointments  or  promotions  shall  be  made."  Records  N.  Y. 
Cons.  Con.  p.  2554. 

This  amendment  being  adopted,  the  president  of  the  convention 
stated  that  that  disposed  of  the  necessity  of  taking  a  vote  upon 
any  of  the  other  proposed  amendments;  and  after  amending  it  by 
inserting  the  words  "army  and  navy  of  the,"  and  the  words  "citi- 
zens and  residents  of  this  state,"  making  it  read  as  it  now  is  in  the 
constitution,  it  was  formally  adopted  by  the  convention.  Page 
2645. 

It  will  be  seen  by  this  review  of  the  various  steps  taken  in  per- 
fecting the  section  under  consideration,  and  from  the  defeat  of 
every  amendment  that  proposed  to  exempt  them  from  the  opera- 
tion of  the  civil  service  law,  or  from  examinations  to  test  their 
fitness  for  office,  that  it  was  the  evident  intention  of  the  framers 
of  the  constitution  to  subject  the  soldiers  and  sailors  of  the  late  war 
to  the  operations  of  the  civil  service  law,  simply  giving  them  a 
preference  over  others  whose  qualifications  had  been  tested  by 
examination;  and  the  language  by  which  they  evidenced  that  in- 
tent, while  perhaps  not  so  clear  as  it  might  be,  still  sufficiently  ex- 
presses it;  and  we  must  presume  that  the  people  who  voted  for 
and  adopted  it  had  the  same  intention  in  so  doing,  as  the  conven- 
tion which  framed  it.  Such  being  the  intention  of  the  people  and 
the  meaning  of  the  constitution,  if  after  the  1st  of  January,  1895, 
the  legislature  had  passed  a  law  relieving  all  applicants  for  posi- 
tions in  the  civil  service  of  the  state,  or  of  any  of  the  cities 
thereof,  who  are  honorably  discharged  soldiers  and  sailors  of  the 
late  Civil  War,  from  the  operations  of  the  civil  service  laws  of  the 
state,  I  think  no  one  would  contend  but  that  such  law  was  in  con- 
flict with  the  constitution,  and  therefore  null  and  void.  If  a  law 
passed  after  the  constitution  went  into  effect  is  unconstitutional 
and  void  because  in  conflict  with  the  constitution,  the  same  law 
passed  prior  to  the  adoption  of  the  constitution  is  "repugnant" 
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to  it,  and  under  section  16  of  article  1,  aa  hereinbefore  set  forth, 

is  abrogated. 

It  follows  from  this  that  chapter  717  of  the  Laws  of  1894,  being 
a  law  which  exempts  honorably  discharged  soldiers  and  sailors 
from  the  operations  of  the  civil  service  law  of  the  state,  and  from 
being  examined  to  test  their  fitness,  in  cases  where  they  are  appli- 
cants for  positions  the  pay  of  which  does  not  exceed  four  dollars 
per  day,  is  in  conflict  with  the  provisions  of  the  section  of  the  con- 
stitution in  question,  and  repugnant  to  its  principles,  and  is  there- 
fore abrogated. 

Section  4  of  chapter  410  of  the  Laws  of  1884,  aa  amended  by 
chapter  29  of  the  Laws  of  1886,  being  in  harmony  with  the  con- 
stitution, is  not  abrogated  by  it;  and  the  law  by  which  it  is 
amended,  and  by  implication  repealed  (chapter  717,  Laws  1894),  be- 
ing abrogated  and  repealed,  it  is  revivified  and  again  becomes  a 
part  of  the  law  of  the  state.  We  thus  have  without  any  legislation 
to  carry  this  section  of  the  constitution  into  affirmative  effect,  but 
by  the  force  and  effect  of  the  provision  of  the  constitution  abrogat- 
ing and  repealing  theretofore  existing  laws  repugnant  to  it,  and 
continuing  in  effect  those  laws  not  repugnant  to  it,  a  civil  service 
law  to  which  the  applicant,  although  an  honorably  discharged  sol- 
dier of  the  late  Civil  War,  is  subject,  under  the  provisions  of  which 
he  must  be  examined  to  test  his  fitness  for  the  position  he  aspires 
to,  and  be  placed  upon  the  eligible  list,  where  he  can  be  given  a 
preference  over  all  others,  not  soldiers  or  sailors,  who  have  also 
been  placed  upon  such  list  as  the  result  of  the  examinations  to 
which  they  have  been  subjected. 

This  conclusion  leads  to  a  denial  of  the  application  for  a  man- 
damus, but  as  the  question  is  a  new  one,  about  which  there  has 
arisen  differences  of  opinion  among  persons  learned  in  the  law, 
it  is  denied  without  costs;  denied,  not  as  a  matter  of  discretion, 
but  as  a  matter  of  law. 


(80  Hun,  135.) 

LAVBLLB  v.  CORRIGNIO  et  al 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

1.  Descent  and  Distribution— Proof  of  Descent. 

On  an  Issue  as  to  whether  one  M.  was  the  mother  of  defendants,  they 
produced  the  testimony  of  their  father  (one  C),  themselves,  and  five 
other  witnesses,  not  related  to  them,  that  tbey  were  the  children  of  M. 
and  C,  born  out  of  wedlock;  that  they  lived  with  their  mother  until 
her  death,  and  were  recognized  by  her  and  G.  as  their  children,  and 
by  their  mother's  two  sisters;  and  that  M.,  on  her  deathbed,  was  mar- 
ried to  C.  for  the  purpose  of  legitimating  their  children.  The  marriage 
was  also  proved  by  the  records  of  the  church,  and  by  the  clergyman 
who  performed  the  ceremony.  One  of  M.'s  sisters,  who  frequently  vis- 
ited her,  testified  that  M.  did  not  leave  any  children.  The  other  sister 
said  that  M.  did  not  leave  any  children  that  she  knew  of.  Held,  that  the 
finding  that  defendants  were  not  M.'s  children  was  not  sustained  by  the 
evidence. 

8.  Appeal— Weight  of  Evidence— When  Rule  dobs  not  Apply. 

The  rule  that  the  appellate  court  will  not  interfere  with  the  findings 
of  the  jury  on  conflicting  evidence  does  not  apply  where  the  testimony 
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wu  before  the  Jury  In  the  form  of  written  depositions,  as  in  such  case 
the  court  Is  as  competent  to  pass  on  the  credibility  of  the  witnesses  as 
the  Jury  itself. 
Van  Brunt,  P.  J.,  dissenting:. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Mary  Lavelle  against  Ellen  Corrignio  and  others. 
From  an  order  denying  a  motion  at  circuit  for  a  new  trial  on  the 
minutes,  and  from  an  order  of  the  special  term  denying  a  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  defend- 
ants Ellen  Corrignio  and  Mary  Isabella  Corrignio  appeal.  Order 
denying  trial  for  newly-discovered  evidence  affirmed.  Order  deny- 
ing new  trial  on  the  minutes  reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

J.  Brownson  Ker,  for  appellants. 
Henry  Cooper,  for  respondent  Mary  Lavelle. 
William  T.  Schley,  for  respondents  Home  for  the  Aged  of  the 
Little  Sisters  of  Poor  and  others. 

O'BRIEN,  J.  This  action  was  brought  for  the  partition  of  cer- 
tain real  estate  in  the  city  of  New  York,  the  property  in  her  life- 
time of  one  Ann  Owens.  Upon  her  death,  Ann  Owens  left,  her 
surviving,  two  sisters,  Mary  Hardy,  who  died  without  issue  shortly 
after  the  death  of  Ann  Owens,  and  Rosanna  Coy,  born  Hardy,  who 
died  in  1867,  leaving,  her  surviving,  three  children,  Ellen,  Catherine, 
and  Mary  Ann  Coy.  Ellen  Corrignio  and  Mary  Isabella  Corrignio, 
though  not  originally  parties  to  the  action,  were  brought  into  it 
upon  their  own  motion,  claiming  that  they  were  the  children  and 
sole  heirs  at  law  of  Mary  Ann  Coy,  who,  as  we  have  seen,  was 
a  niece  of  Ann  Owens.  The  question  whether  the  Corrignios  were 
the  children  of  Mary  Ann  Coy  was,  with  a  number  of  other  dis- 
tinct issues  framed  in  the  action,  left  to  the  jury,  and  their  ver- 
dict was  against  the  claim  advanced  by  the  Corrignios;  and  it 
is  upon  the  ground  that  such  verdict  was  against  the  weight  of 
evidence,  and  upon  the  further  ground  of  newly-discovered  evidence, 
that  the  two  motions  were  made  for  a  new  trial,  from  the 
denial  of  which  appeals  are  taken.  In  disposing  of  the  first,  viz. 
the  motion  for  a  new  trial  upon  the  minutes,  a  reference  to  the 
facts  is  necessary.  It  was  conceded  that  Mary  Ann  Coy  was  a 
niece  of  Ann  Owens;  and,  in  order  to  establish  their  claim  of 
heirship  to  Ann  Owens,  it  was  therefore  only  necessary  for  the 
Corrignios  to  show  that  they  were  the  children  or  issue  of  Mary 
Ann  Coy.  To  prove  this  they  produced  the  testimony  of  their 
father,  their  own  testimony,  and  that  of  five  other  witnesses  not 
related  to  them,  all  of  which  was  taken  by  commission  in  New 
Orleans,  where  the  Corrignios  live.  Their  testimony,  in  substance, 
was  that  Ellen  and  Mary  Isabella  Corrignio  were  the  children,  born 
©nt  of  wedlock,  of  Mary  Ann  Coy  and  Dimitry  Corrignio;  that  up 
to  the  time  of  the  death  of  their  mother,  in  1877,  they  had  always 
lived  with  and  been  recognized  by  her  and  Dimitry  Corrignio  as 
their  children,  and  by  their  aunts,  Ellen  Ponds  (formerly  Coy)  and 
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Catherine  Coy,  as  their  nieces;  that  since  the  death  of  their 
mother  they  have  resided  with  their  father,  and  been  treated  by 
him  and  by  their  neighbors  as  the  children  of  Dimitry  Corrignio 
and  Mary  Ann  Coy;  that  in  1877,  while  their  mother  was  on  her 
deathbed,  a  clergyman  of  the  Greek  Church  was  sent  for,  and  a 
marriage  was  solemnized  between  Mary  Ann  Coy  and  Dimitry 
Corrignio,  for  the  express  purpose  of  legitimating  the  three  chil- 
dren who  had  been  born  to  them  out  of  wedlock,  one  of  whom, 
Dimitry,  Jr.,  died  soon  after  the  death  of  Mary  Ann  Coy  (or  Cor- 
rignio). Two  of  the  witnesses  stated  that  they  were  present  when 
the  ceremonial  marriage  took  place  at  her  deathbed  between  Mary 
Ann  Coy  and  Dimitry  Corrignio,  in  1877;  that  they  were  there  as 
witnesses,  and  it  was  then  stated  that  one  of  the  reasons  for  the 
marriage  was  the  desire  both  had  of  legitimating  their  three  chil- 
dren, Ellen,  Mary  Isabella,  and  Dimitry,  Jr.  These  witnesses  also 
testified  to  the  fact  that  they  had  known  the  children  since  they 
were  born,  and  knew  that  they  hacj  lived  with  the  man  and  woman 
whose  marriage  they  witnessed,  and  that  the  latter  had  always 
spoken  to  and  of  them  as  their  children.  In  addition  there  was 
produced  the  certificate  of  the  marriage,  taken  from  the  records 
of  the  church,  which  states  that  the  marriage  was  had  for  the 
purpose  of  legitimating  the  three  children  who  had  been  born  out 
of  marriage,  naming  them,  and  giving  their  ages;  and  also  the 
baptismal  certificate  of  Ellen,  also  from  the  records  of  the 
church,  showing  that  she  was  baptized  as  a  child  of  Dimitry  Cor- 
rignio and  Mary  Ann  Coy,  and  that  their  father  and  mother  were 
both  present  at  the  baptism.  These  certificates  are  fortified  by 
the  testimony  of  the  clergyman  who  furnished  them,  and  who 
states  that  they  are  correct  extracts  from  the  records  of  his 
church.  We  have  also  the  testimony  of  the  clergyman  who  per- 
formed the  marriage  ceremony,  which  corroborates  that  of  the 
witnesses  in  reference  to  the  solemnization  of  the  marriage,  and 
the  purposes  for  which  it  was  done. 

As  against  these  eight  witnesses  and  this  documentary  evidence 
we  have  the  testimony  of  Ellen  Ponds  and  Catherine  Coy,  who, 
as  we  have  stated,  were  the  two  sisters  of  Mary  Ann  Coy.  Their 
testimony  was  taken  before  the  Corrignios  had  been  made  parties 
to  this  action,  and  is  to  the  effect  that  their  sister  Mary  Ann  Coy 
died  without  issue.  Of  these  two,  the  one  in  the  best  position  to 
know  was  Catherine  Coy,  who,  it  appears,  was  accustomed  fre- 
quently to  visit  her  sister  Mary  Ann  during  her  lifetime;  whereas 
between  the  Corrignios  and  Ellen  the  same  custom  of  visiting  did 
not  prevail,  and  although  she  visited  her  sister  at  intervals,  and 
thus  must  have  had  some  knowledge  of  the  situation  and  surround- 
ings of  Mary  Ann  Coy,  yet  she  was  not  in  as  good  position  to 
know  the  household  of  the  Corrignios  and  how  it  was  made  up 
as  was  her  sister  Catherine.  Ellen  Ponds'  testimony  was  that 
Mary  Ann  Coy  "left  no  issue  that  she  knew  of;  and  that  of 
Catherine  was  to  the  effect  that  Mary  Ann  died  without  issue. 
This  witness,  however,  was  not  one  that  should  impress  a  jury  as 
against  more  credible  witnesses,  it  appearing  that  for  many  years 
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she  had  been  an  inmate  of  a  house  of  ill  repute.  It  may  be  said 
with  respect  to  all  the  witnesses  introduced  that  they  were  not 
present  at  the  birth  of  these  children,  and  their  testimony  was 
hearsay,  and  that  it  does  not  appear  bnt  that  they  were,  by  reason 
of  their  friendship  to  the  Corrignios,  to  some  extent  interested 
in  their  favor.  But,  conceding  all  this, .  we  must  nevertheless 
keep  in  mind  the  fact  that  relationship  such  as  Is  here  sought  to 
be  established,  in  most  cases,  in  the  absence  of  better  evidence,  is 
required  to  be  established  by  hearsay;  and  in  this  respect  the 
Corrignios  are  in  no  different  position  than  some  of  the  other  par- 
ties to  this  case.  But  if  we  eliminate  the  testimony  of  the  father 
and  of  the  girls  themselves,  and  all  the  other  witnesses  except 
that  of  the  two  clergymen  and  the  church  records,  we  fail  to  see 
why  that  was  not  sufficient  to  have  inclined  the  jury  in  favor  of 
the  Corrignios,  considering  that  the  only  evidence  against  them 
was  the  testimony  of  their  two  aunts,  and  that,  taken  as  a  whole, 
very  uncertain  in  quality.  The  records  were  made,  one  in  1877, 
when  Mary  Ann*  Coy  was  married  to  Dimitry  Corrignio,  which 
fact  was  abundantly  proved,  and  about  which  there  is  no  dispute, 
and  the  other  upon  the  baptism  of  the  child  Ellen  Corrignio; 
both  of  them  being  made  at  a  time  when  it  could  not  have  been 
foreseen  that  they  were  ever  likely  to  be  available  or  of  use  in 
establishing  the  right  of  the  persons  affected  thereby  to  any  inter- 
est in  the  property  of  Ann  Owens.  These  records,  fortified  as 
they  are  by  the  statement  of  the  person  who  now  has  possession- 
of  them,  that  they  are  true  records  of  his  church,  corroborated 
by  the  clergyman  who  performed  the  marriage  ceremony,  who 
testifies  that  he  remembers  the  circumstance  and  that  the  state- 
ment in  the  records  is  correct,  are  rather  strong  evidence  in  favor 
of  the  claim  advanced  by  the  Corrignios,  and  entitled  to  great 
weight  by  a  jury,  as  against  that  of  two  sisters,  one  of  whom  is 
now  to  be  discredited,  and  the  other  of  whom  upon  insufficient 
knowledge  merely  stated  that  her  sister  Mary  Ann  Coy  left  no  issue 
that  she  knew  of.  It  may  be,  as  suggested  by  the  respondent,  that 
a  good  deal  of  the  testimony  in  support  of  the  claim  of  the  Cor- 
rignios has  been  manufactured;  but  certainly  there  is  nothing, 
so  far  as  the  testimony  of  the  clergymen  and  the  records  of  the 
church  are  concerned,  that  in  the  slightest  way  would  indicate 
that  either  spoke  falsely. 

It  is  the  undoubted  rule  that  this  court  is  always  reluctant  to 
interfere  with  the  findings  of  a  jury  upon  conflicting  testimony, 
where  the  jury  has  had  the  advantage  of  seeing  the  witnesses  tes- 
tify and  observing  their  demeanor.  But  that  rule  in  its  full  force 
does  not  apply  here,  because  the  testimony  bearing  upon  the  ques- 
tion of  heirship  was  before  the  jury  in  the  form  of  written  deposi- 
tions, and  this  court  is  as  competent  to  pass  upon  the  credibility 
of  witnesses  so  examined  as  the  jury  itself.  Such  depositions 
clearly  show,  as  we  have  already  pointed  out,  that  Mary  Ann 
Coy  was  married  to  Dimitry  Corrignio,  and  that  Ellen  and  Mary 
Isabella  were  raised  by  them  as  their  children;  that  the  church 
records,  which  were  made  at  a  time  when  it  cannot  be  assumed 
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that  any  one  could  have  regarded  them  as  valuable  for  the  purpose* 
of  this  suit,  speak  in  favor  of  their  claim  to  be  the  children  of 
Mary  Ann  Coy.  We  know,  on  the  other  hand,  that  in  addition  to 
the  testimony  against  this  claim  to  which  we  have  adverted,  there 
are  many  suspicions  circumstances,  such  as  the  statement  by  the 
father  of  his  age  when  the  youngest  of  the  children  was  born,  and 
the  neglect  to  assert  the  claim  with  promptitude,  and  the  failure 
when  they  became  parties  to  the  suit  to  attempt  the  destruction 
of  the  evidence  against  them  which  had  grown  up  from  the  testi- 
mony of  Ellen  Ponds  and  Catherine  Coy,  which  had  been  taken  and 
was  on  file  as  a  matter  of  record.  In  view  of  the  evidence  adduced 
for  and  against  the  claim  of  the  Corrignios,  there  was  a  question 
of  fact  for  the  jury;  and  we  think  the  jury  failed  to  appreciate  the 
force  of  the  evidence  furnished  by  the  church  records,  which,  if 
credible,  strongly  corroborated  the  other  five  witnesses,  who,  as 
against  the  two  on  the  other  side,  gave  testimony  tending  to  sup- 
port the  Corrignios'  claim.  If  there  is  anything  wrong  about  such 
records,  a  new  trial  will  afford  the  respondents  an  opportunity  to 
show  it,  and,  by  the  cross-examination  of  the  witnesses  produced 
against  them  by  the  Corrignios,  the  opportunity  will  be  given  of 
testing  the  weight  to  be  attached  to  such  evidence.  The  entire 
record  enforces  the  conviction  that  the  case  on  both  sides  was 
poorly  tried.  The  parties  all  agreed  that  Ann  Owens  had  died, 
but  when  is  not  made  clearly  to  appear.  So,  too,  in  regard  to  the 
law  of  Louisiana,  which  it  is  claimed  provides  that  the  subsequent 
marriage  of  parents  of  children  born  out  of  wedlock  legitimizes  the 
children.  If  that  is  the  statute  law  of  Louisiana,  which  we  have 
no  reason  to  doubt,  its  existence  should  have  been  established  upon 
the  trial.  Miller  v.  Miller,  91  N.  Y.  315.  We  think,  therefore,  that 
justice  demands  that  a  new  trial  should  be  had.  As  well  said  by 
Charles  P.  Daly,  C.  J.,  in  Clark  v.  Bank,  8  Daly,  504: 

"Juries  are  not  infallible.  They  are  Individually  and  collectively  subject 
to  the  ordinary  infirmities  of  human  nature,  and  cases  do  occur  where,  if 
the  court  did  not  interpose  and  set  aside  the  verdict,  it  would  amount  to  a 
denial  of  justice.  By  doing  so,  no  right  is  taken  away.  The  effect  of  set- 
ting aside  the  verdict  is  simply  to  subject  the  case  to  further  consideration 
of  another  jury,  and  even  this  has  its  limitations.  This  supervisory  juris- 
diction over  the  verdict  of  a  jury,  even  upon  a  question  of  fact,  is  a  most 
salutary  one,  and,  in  the  language  of  Graham,  no  lover  of  justice  would 
wish  to  see  it  crippled  or  narrowed,  as  it  might  otherwise  be  in  the  power 
of  juries  to  trample  upon  justice." 

A  new  trial  need  only  be  granted  with  respect  to  the  issue  raised 
as  to  the  heirship  of  the  Corrignios,  no  necessity  existing  for  setting 
aside  the  verdict  upon  the  other  issues  between  the  plaintiff  and 
the  other  parties  to  the  action,  because  that  as  to  the  Corrignios 
being  heirs  of  Ann  Owens  was  one  entirely  distinct  from  any  other 
issue  in  the  case.  The  Corrignios  do  not  question  the  correctness 
of  the  verdict  of  the  jury  upon  the  issues  raised  by  the  other  par- 
ties to  the  action;  and,  since  the  verdict  was  entirely  favorable  to 
these  other  parties,  upon  the  new  trial  the  controversy  as  to  the 
Corrignios  can  be  disposed  of  without  disturbing  the  verdict  upon 
those  points  as  to  which  all  parties  agree  it  was  correct  We 
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think  the  appellants  are  right  in  their  contention  that  the  error  into 
which  the  respondent  has  fallen,  in  assuming  that,  if  a  new  trial 
is  to  be  granted  to  the  Corrignios,  this  will  result  in  great  hardship 
by  requiring  a  new  trial  upon  all  the  other  issues  in  the  case,  arises 
in  failing  to  distinguish  between  the  issue  in  the  action  and  the 
questions  of  fact  which  go  to  make  up  such  issue.  It  is  undoubt- 
edly true  that,  with  respect  to  questions  of  fact  that  go  to  make 
op  an  issue,  where  one  of  these,  if  set  aside,  would  necessarily 
result  in  the  setting  aside  of  other  questions  of  fact  connected  with 
it  and  tending  to  sustain  the  verdict,  all  questions  connected  with 
the  same  issue  would  necessarily  fall  with  it  if  a  new  trial  were 
granted.  The  position,  however,  is  entirely  different  where  there 
are  separate  and  distinct  issues.  In  such  a  case,  granting  a  new 
trial  as  to  the  one  does  not  necessarily  involve  the  others;  and 
where,  as  here,  all  the  parties  agree  that  the  verdict  upon  all  other 
points. was  right,  it  would  be  useless  to  have  the  parties  again  go 
through  the  form  of  establishing  what  nobody  is  contending  against. 
We  think,  as  urged  by  appellants,  that  the  issues  in  a  partition 
action,  being  triable  of  right  by  a  jury,  section  970  of  the  Code  of 
Civil  Procedure  makes  the  finding  of  the  jury  upon  each  question 
of  fact  arising  upon  the  issues  submitted  to  them  conclusive  upon 
the  court,  unless  the  verdict  is  set  aside  or  a  new  trial  is  granted ; 
but  since  in  such  an  action  there  may  be  any  number  of  distinct  is- 
sues, each  made  up  of  independent  questions  of  fact,  there  is  nothing 
to  prevent  the  court  from  setting  aside  the  verdict  of  the  jury  upon 
any  one  of  these  issues,  and  for  this  purpose  there  may  be  deemed 
to  be  as  many  verdicts  as  there  are  issues  in  the  action.  Vermilyea 
v.  Palmer,  52  N.  Y.  471;  Birdsall  v.  Patterson,  51  N.  Y.  43.  Our 
conclusion,  therefore,  is  that  there  should  be  a  new  trial  upon  the 
condition  that  appellants  pay  all  the  costs  of  the  action  and  the 
disbursements  included  in  the  judgment  Although  we  have  dis- 
cussed, it  may  not  be  necessary  to  decide,  the  question  as  to  whether, 
upon  setting  aside  the  verdict,  a  new  trial  should  be  granted  with 
respect  to  all  the  issues,  or  only  the  one  raised  as  to  the  heirship 
of  the  Corrignios,  for  the  reason  that,  as  the  -correctness  of  the 
verdict  except  as  to  that  issue  is  not  now  disputed  by  any  of  the 
parties  to  the  action,  the  Corrignios  upon  such  new  trial  can  stip- 
ulate as  to  the  existence  of  such  undisputed  facts,  and  thus  leave 
the  simple  question  as  to  their  relationship  to  Ann  Owens  to  be 
disposed  of.  Since  the  trial  Catherine  Coy  has  made  an  affi- 
davit that  the  testimony  given  by  her  was  under  a  misapprehension 
as  to  the  questions  asked  her,  and  that  she  did  not  intend  to  swear, 
and  if  she  did  it  was  untrue,  that  the  Corrignios  were  not  the  chil- 
dren of -her  sister.  It  is  upon  the  change  which  she  would  thus 
seek  to  introduce  between  her  evidence  given  upon  the  trial  and 
this  statement  that  the  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence  is  based;  and  it  is  insisted  that  this  evi- 
dence is  newly  discovered,  because  in  no  way  could  the  defendants 
have  procured  it  upon  the  trial.  A  question  is  presented  as  to 
whether,  since  giving  her  testimony  upon  the  trial,  she  has  not 
parted  with  her  interest,  leaving  her  therefore,  if  of  easy  con- 
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science,  to  swear  as  she  may  for  the  time  incline.  Bat,  in  view  of 
the  conclusion  reached  upon  the  other  ground,  it  is  unnecessary  to 
decide  this  motion.  The  order  denying  motion  on  the  ground  of 
newly-discovered  evidence  is  accordingly  affirmed,  and  the  order 
denying  motion  for  new  trial  upon  the  minutes  reversed  and  motion 
granted,  without  costs  to  either  party  in  this  court,  upon  payment 
by  appellants  of  the  costs  and  disbursements  included  in  the  judg- 
ment. 

FOLLETT,  J.,  concurs.    VAN  BRUNT,  P.  J.,  dissents. 


(86  Hun,  194.) 

WESTON  v.  GOODRICH  et  aL 

(Supreme  Court,  General  Term,  First  Department.  April  11,  1895.) 

Transfer  Tax— Incidental  Jurisdiction  of  Supreme  Court. 

Laws  1892,  c.  399  (Transfer  Tax  Act)  $  10,  gives  the  surrogate's  court 
"jurisdiction  to  bear  and  determine  all  questions  arising  under  the  pro- 
visions of  this  act."  Section  11  empowers  the  surrogate  to  fix  the  valua- 
tion of  property  of  persons  whose  estate  shall  be  subject  to  the  tax. 
Section  13  provides  that  the  surrogate  shall  determine  the  cash  value  of 
all  estates,  and  the  amount  of  tax  to  which  the  same  are  liable,  and  that 
any  person  dissatisfied  with  the  appraisal  or  assessment  may  appeal 
therefrom  to  the  surrogate.  Held,  that  the  power  of  the  surrogate  to  de- 
termine In  the  first  instance  whether  a  fund  is  subject  to  the  transfer 
tax  is  conclusive,  and  cannot  be  exercised  by  the  supreme  court  as  Inci- 
dental to  its  jurisdiction  to  construe  a  will. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Willoughby  Weston,  as  trustee,  against  Cornelia  P. 
Goodrich  and  others,  to  obtain  a  judicial  construction  of  the  will 
of  William  G.  Breese,  deceased.  From  an  interlocutory  judgment 
overruling  a  demurrer  to  the  complaint  interposed  on  the  ground 
that  the  court  did  not  have  jurisdiction  of  the  matter,  defendant 
Ashbel  P.  Fitch,  comptroller,  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Emmett  R.  Olcott,  for  appellant. 
Frederick  Seymour,  for  respondent. 

PARKER,  J.  The  plaintiff,  who  was  appointed  by  the  court 
to  execute  a  trust  created  by  the  last  will  and  testament  of  Wil- 
liam G.  Breese  after  the  trustees  named  in  the  will  had  either 
died  or  been  removed,  commenced  this  suit,  in  which  he  asks 
for  a  construction  of  a  certain  provision  of  the  will,  and  the  direc- 
tion of  the  court  concerning  it;  that  it  be  ascertained  what  per- 
sons are  entitled  to  share  in  the  trust  estate,  and  their  propor- 
tions; requests  a  settlement  of  his  accounts,  and  that  he  be 
discharged  as  trustee,  with  an  allowance  for  commissions,  costs, 
and  disbursements;  and  that  the  court  ascertain  whether  the  trust 
fund  is  subject  to  a  collateral  inheritance  tax  under  the  statute 
of  the  state  of  New  York.  To  so  much  of  the  complaint  as  seeks 
the  judgment  and  direction  of  the  court  relating  to  the  question 
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whether  the  trust  estate  should  pay  a  collateral  inheritance  tax, 
a  demurrer  was  interposed  by  the  defendant  Ashbel  P.  Fitch, 
as  comptroller  of  the  city  of  New  York,  "upon  the  ground  that  this 
court  has  no  original  jurisdiction  to  hear  and  determine  whether 
the  estates  of  deceased  persons  are  subject  to  a  collateral  inher- 
itance tax,  or  what  was  known  on  the  1st  day  of  April,  1894, — 
the  date  of  the  death  of  Cornelia  F.  Coster, — as  the  'Transfer  Tax,' 
or  to  fix  the  amount  of  such  tax,  and  that  the  jurisdiction  of  this 
court  in  that  regard  is  limited  to  review  on  appeal  at  general  term  all 
such  proceedings  as  may  be  had  to  hear  and  determine  all  questions 
arising  under  the  provisions  of  chapter  399  of  the  Laws  of  New 
York,  entitled  'An  act  in  relation  to  taxable  transfers  of  property,' 
which  took  effect  May  1,  1892,  and  under  the  acts  prior  thereto 
relating  to  such  taxes,  before  a  surrogate's  court  of  any  county  of 
the  state  having  jurisdiction  to  grant  letters  testamentary  or  of 
administration  upon  the  estate  of  a  decedent  whose  property  is 
chargeable  with  any  such  tax,  or  to  appoint  a  trustee  of  such 
estate,  or  any  part  thereof,  or  to  give  ancillary  letters  thereupon, 
and  that  such  jurisdiction  to  hear  and  determine  as  to  the  liability 
of  estates  of  deceased  persons  is  vested  in  the  first  instance  in  such 
surrogate's  court  only." 

It  will  be  observed  that  the  demurrer  does  not  present  the  ques- 
tion whether  this  case  is  of  such  a  character  as  that  a  court  of 
equity  will  take  jurisdiction  of  it  for  the  purpose  of  construing  the 
will.  And  therefore  the  learned  judge  at  special  term  proceeded, 
in  the  disposition  of  the  question  submitted,  upon  the  view  that, 
the  court  having  obtained  jurisdiction  for  the  special  purpose  of 
construing  certain  provisions  of  the  will,  it  is  within  its  province 
to  retain  the  case  for  all  purposes  necessary  to  a  complete  ad- 
justment of  the  entire  controversy.  It  is  the  general  rule  that, 
where  this  court  has  concurrent  jurisdiction  with  the  surrogate's 
court,  it  will  decline  to  take  it,  unless  for  the  purpose  of  affording 
special  relief  beyond  the  power  of  the  surrogate's  court  But,  if 
a  case  be  presented  which  calls  upon  it  to  exercise  its  jurisdiction, 
it  not  unfrequently  assumes  jurisdiction  of  all  matters  either  in 
controversy,  or  necessarily  connected  with  it,  and  decrees  a  set- 
tlement and  distribution  of  an  entire  estate.  Wager  v.  Wager,  89 
N.  Y.  161;  Anderson  v.  Anderson,  112  N.  Y.  115,  19  N.  E.  427; 
Sanders  v.  Soutter,  126  N.  Y.  193,  27  N.  E.  263.  In  connection  with 
this  rule,  attention  was  given  to  the  proposition,  equally  well 
established,  that  in  the  absence  of  words  of  exclusion  the  con- 
ferring of  jurisdiction  upon  one  court  does  not  operate  to  oust 
other  courts  before  possessing  it,  for  the  reason  that  concurrent 
jurisdiction  is  not  inconsistent.  Cooke  v.  Bank,  52  N.  Y.  106.  The 
courts  have  been  frequently  called  upon  to  reassert  this  proposi- 
tion in  cases  where  jurisdiction  has  been  conferred  upon  sur- 
rogates' courts,  by  statute,  to  perform  certain  duties  which  the 
supreme  court  had  jurisdiction  to  perform.  Widmayer  v.  Wid- 
mayer,  76  Hun,  251,  27  N.  Y.  Supp.  773;  Royce  v.  Adams,  123 
N.  Y.  402,  25  N.  E.  386.  Section  2817  of  the  Code  of  Civil  Pro- 
cedure confers  upon  the  surrogate's  court  jurisdiction  to  remove 
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testamentary  trustees  for  misconduct;  bat  in  Widmayer's  Case 
it  was  beld  that  the  facts  presented  a  proper  case  for  this  court 
to  take  jurisdiction,  for  the  removal  of  a  trustee.   Section  2818 
authorizes  the  surrogate's  court  to  appoint  new  trustees  when  a 
sole  testamentary  trustee  dies,  becomes  a  lunatic,  or  is  removed 
by  a  decree  of  the  surrogate's  court;  and  in  Royce's  Case  such 
an  appointment  was  made  by  the  surrogate's  court,  where  more 
than  one  trustee  was  named  in  the  will,  and  the  court  said  that  it 
was  not  the  purpose  of  the  statute  to  confine  the  power  of  ap- 
pointment to  the  case  of  a  sole  testamentary  trustee.   In  that 
case  the  supreme  court,  as  well  as  the  surrogate's  court,  appointed 
the  same  persons  as  trustees;  and  the  court  held  that  if  there 
was  any  doubt  about  the  authority  conferred  by  the  surrogate's 
appointment,  in  view  of  the  peculiar  phraseology  of  the  statute, 
there  could  be  no  doubt  but  valid  authority  was  conferred  under 
their  appointment  by  the  supreme  court   It  should  be  observed, 
in  passing,  that  in  these  cases,  and  all  others  bearing  upon  this 
question  to  which  the  respondent  calls  our  attention,  the  supreme 
court  had  jurisdiction  to  do  the  very  things  which  the  surrogates' 
courts  were  subsequently  authorized  to  do  by  statute.   Quite  a 
different  question  is  presented  where  the  legislature,  by  means 
of  statutory  enactment,  confers  upon  a  court  an  authority,  although 
judicial  in  its  character,  but  not  regarded  as  a  part  of  the  juris- 
diction of  equity.   Hogan  v.  Kavanaugh,  138  N.  Y.  417,  34  N.  E. 
292,  and  Dunning  v.  Dunning,  82  Hun,  462,  31  N.  Y.  Supp.  719, 
will  serve  as  illustrations.   In  Hogan's  Case  a  question  was  pre- 
sented which  justified  a  court  of  equity  in  taking  jurisdiction,  and 
the  trial  resulted  in  an  adjudication  that  a  legacy  bequeathed  by 
the  will  of  the  testator,  Hogan,  should  be  made  a  specific  lien  on 
certain  real  estate;  the  lien  enforced  by  a  sale,  and  the  legacy 
paid  out  of  the  proceeds.    The  trial  court  proceeded  upon  the 
theory  that,  when  a  court  of  equity  has  obtained  jurisdiction  of 
the  case  for  one  purpose,  it  may  retain  it  for  all  purposes,  and, 
appreciating  the  legal  right  of  the  creditors  of  the  testator  to 
be  paid  out  of  the  proceeds  of  a  sale  of  his  real  estate  before 
legacies  charged  thereon  could  be  paid,  provided  in  the  judgment 
decreeing  a  sale  of  the  property  that,  next  after  the  payment  of 
the  expenses  of  sale,  the  proceeds  should  be  applied  to  the  pay- 
ment of  the  debts  of  the  decedent   This  determination  encountered 
no  difficulty  until  it  reached  the  court  of  appeals,  when  the  judg- 
ment was  so  modified  as  to  make  the  sale  of  the  real  estate  for 
the  payment  of  the  legacies  subject  to  the  rights  of  creditors,  who 
were  to  be  paid  out  of  the  fund  before  the  legatees,  but  only  after 
the  debts  have  been  duly  established  in  the  surrogate's  court,  and 
such  proceedings  had  as  would  authorize  proceedings  for  the  sale  of 
real  estate  for  the  payment  of  the  debts  of  the  testator.  In  presenting 
the  reasons  which  induced  such  a  modification  of  the  judgment 
as  practically  transmitted  to  the  surrogate's  court  all  questions 
affecting  the  rights  of  creditors  who  were  entitled  to  priority  of 
payment  over  the  legatees,  the  court  said  that  the  collection  of 
debts  from  the  real  estate  of  a  deceased  debtor  was  never  re- 
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garded  as  a  part  of  the  jurisdiction  of  courts  of  equity;  that  such 
"right  was  conferred  by  statute,  and  it  must  be  asserted  and 
proved  in  the  manner  that  the  statute  prescribes.  Here  the  real 
estate  of  the  deceased  is  directed  to  be  sold  for  the  payment  of 
debts  by  the  decree  of  a  court  of  equity,  without  regard  to  any 
statutory  steps  that  must  precede  such  sale  in  the  ordinary  course 
of  administration.1'  If  th^  authority  conferred  by  the  statute 
under  consideration  were  strictly  judicial,  and  intended  as  an 
extension  merely  of  the  jurisdiction  of  the  surrogate's  court,  the 
doctrine  of  Hogan's  Case  would  seem  to  be  applicable,  and  suf- 
ficient to  support  a  judgment  sustaining  the  demurrer;  for  cer- 
tainly it  must  be  said  that  prior  to  the  enactment  of  the  statute 
in  question  the  collection  and  enforcement  of  taxes,  and  certainly 
of  this  tax,  which  came  into  existence  at  the  same  time  as  the 
method  for  its  enforcement,  never  constituted  a  part  of  the  juris- 
diction of  courts  of  equity. 

Both  of  the  cases  cited  supra  are  authority  for  the  proposition 
that  the  supreme  court  will  not  attempt  to  draw  to  its  jurisdiction 
questions  remitted  to  a  competent  and  sufficient  authority  by  ex- 
press command  of  a  statute,  which,  in  addition,  establishes  the  pro- 
cedure by  which  the  rights  of  persons  interested  are  to  be  affected. 

For  the  purposes  of  the  discussion  next  to  be  had,  however,  we 
shall  only  remember  the  rule  established  by  the  cases  of  Widmayer 
v.  Widmayer  and  Boyce  v.  Adams,  supra.  Starting  with  the  prop- 
osition, which  was  not  challenged  by  the  demurrer,  that  the  com- 
plaint presented  a  case  which  called  upon  the  court  to  take  juris- 
diction of  the  principal  question,  and  having  in  mind  the  rule  that 
in  such  a  case  the  court  may  go  on  to  a  complete  adjudication, 
although  the  surrogate's  court  may  have  concurrent  jurisdiction' 
of  incidental  questions  involved,  the  conclusion  was  reached  that 
the  demurrer  was  not  well  taken.  But  the  argument  advanced  in 
support  of  this  conclusion  entirely  omits  consideration  of  the  re- 
lation of  the  surrogate  to  the  tax.  It  assumes  that  authority  was 
conferred  upon  the  surrogate's  court,  in  the  first  instance,  to  as- 
certain and  determine  judicially  the  amount  of  the  tax,  if  any,  to 
be  paid ;  and  upon  that  premise,  considered  with  the  fact  that  the 
statute  does  not  in  terms  exclude  any  other  court,  it  is  argued  that 
the  supreme  court,  being  a  court  of  general  jurisdiction,  may  also 
assess  and  determine  the  tax,  if  incidental  to  a  complete  determina- 
tion of  an  estate  of  which  it  has  taken  jurisdiction  for  some  special 
reason.  The  premise,  however,  is  faulty,  in  that  the  statute  does 
not  confer  jurisdiction  upon  the  surrogate's  court,  as  such,  in  the 
first  instance,  to  assess  and  determine  the  tax.  The  surrogate,  as 
a  taxing  officer,  after  the  appraiser  has  appraised  the  property, 
enters  his  order  fixing  the  tax  "as  of  course,"  and  thereafter  any 
person  aggrieved  may  appeal  therefrom  to  the  surrogate.  By 
both  the  initial  act  of  1885  and  the  subsequent  one  of  1892,  a  spe- 
cial state  tax,  not  belonging  to  the  system  of  general  taxation,  was 
created.  In  character,  it  was  so  entirely  different  from  the  gen- 
eral plan  of  taxation  that  special  agencies  were  necessary  for  its 
enforcement  What  those  agencies  should  be,  and  under  what 
v.33N.Y.s.no.4— 26 
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rules  and  regulations  they  should  proceed  to  enforce  collection  of 
the  tax,  the  legislature  alone  had  power  to  determine.  The  courts 
ean  only  interfere  when  a  tax  law  transcends  the  legislative  power. 
People  v.  Commissioners  of  Taxes,  104  N.  Y.  240-250,  10  N.  E.  437. 
That  the  statute  in  question  does  not  do.  In  re  McPherson,  104 
N.  Y.  306,  10  N.  E.  685.  Instead  of  providing  for  the  appointment 
of  assessors  or  collectors  or  taxing  officers,  under  some  other  name, 
to  execute  the  provisions  of  the  law,  the  legislature  not  unwisely 
determined  that  the  surrogates  of  the  several  counties  of  the  state 
were  in  a  position  to  more  economically  and  effectively  enforce 
collection  of  the  tax  than  any  other  agency  that  could  be  devised; 
and  so  the  surrogates  were  made  special  taxing  officers,  and  charged 
with  the  duty  of  enforcing  the  collection  of  this  special  state  tax, 
upon  such  notice  to  those  interested,  and  in  the  manner,  provided 
by  the  statute.  That  the  statute  constituted  the  surrogate,  and  he 
alone,  the  assessing  and  taxing  officer,  and  as  such  the  only  rep- 
sentative  of  the  state,  in  the  first  instance,  for  all  purposes  relating 
to  the  appraisement  and  taxation  of  property,  will  clearly  appear 
from  a  brief  reference  to  certain  of  its  provisions.  By  section  10 
of  the  act  of  1892,  the  surrogate's  court  is  given  "jurisdiction  to 
hear  and  determine  all  questions  arising  under  the  provisions  of 
this  act"  Section  11  empowers  'the  surrogate,"  upon  the  appli- 
cation of  any  interested  party,  or  upon  his  own  motion,  and  as 
often  as  occasion  requires,  "to  fix  the  fair  market  value,  at  the  time 
of  the  transfer  thereof,  of  property  of  persons  whose  estates  shall 
be  subject  to  the  payment  of  any  tax  imposed  by  this  act."  Sec- 
tion 13  provides  that  the  "surrogate,"  upon  the  report  of  an  ap- 
praiser, and  other  proof  before  him,  or  without  appointing  an  ap- 
praiser, "shall  forthwith  as  of  course  determine  the  cash  value  of  all 
estates  and  the  amount  of  tax  to  which  the  same  are  liable  •  *  *. 
Any  person  dissatisfied  with  the  appraisement  or  assessment  and 
determination  of  tax  may  appeal  therefrom  to  the  surrogate  within 
sixty  days."  It  is  clear  that  the  initial  steps  which  the  statute 
requires  the  surrogates  to  take  are  those  of  taxing  officers,  and  not 
of  judges.  He  appoints  an  appraiser  to  appraise  the  cash  value 
of  the  property.  Upon  the  coming  in  of  the  report,  he  may  enter 
an  order  determining  the  cash  value  of  the  estate.  The  order  may 
be  based  upon  the  report,  or  upon  any  other  proof  before  him,  and 
this  he  does  "as  of  course."  But  the  party  aggrieved  may  take  an 
appeal  from  the  order  thus  made  to  tie  "surrogate,"  and  then  for 
the  first  time  the  procedure  takes  on  a  judicial  character.  But  it 
is  no  more  so  than  that  of  a  board  of  assessors,  who  are  required 
to  give  public  notice  of  the  completion  of  the  assessment  roll,  and 
the  time  when  they  will  hear  all  parties  aggrieved,  at  which  time 
those  who  are  dissatisfied  may  appeal  to  the  board  of  assessors, 
upon  affidavits  and  other  proofs,  to  make  correction  of  the  assess- 
ment roll,  in  so  far  as  it  affects  them.  By  section  15  it  is  made  the 
duty  of  the  treasurer  or  comptroller  in  any  county  having  reason 
to  believe  that  any  tax  is  due  and  unpaid  under  the  act,  to  notify 
the  district  attorney,  who  shall  apply  to  the  "surrogate's  court"  for 
a  citation  citing  persons  liable  to  pay  such  tax  to  appear  before  the 
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court  on  a  day  specified.  Section  18  makes  it  the  duty  of  the 
comptroller  to  furnish  each  surrogate  with  a  tax  book,  which  shall 
be  a  public  record,  where  entries  relating  to  estates  subject  to  the 
tax  Bhall  be  made.  The  court  of  appeals,  in  discussing  the  question 
of  the  jurisdiction  of  the  surrogate  under  the  act  of  1885,  in  Re 
Wolfe,  137  N.  Y.  205,  33  N.  E.  156,  used 'the  following  language: 

"As  I  read  the  provisions  of  this  act,  I  think  we  must  differ  with  the  con- 
clusions below,  and  that  the  proper  construction  of  this  act  makes  of  the  sur- 
rogate the  assessing  and  taxing  officer,  and  as  such  the  representative  of  the 
state  for  the  purposes  relating  to  the  appraisement  and  taxation  of  property. 
•  •  *  When  we  read  all  of  the  provisions  of  this  act,  it  is  perfectly  appar- 
ent that  a  special  system  of  taxation  was  created  for  the  benefit  of  the  state, 
with  all  the  necessary  machinery  for  its  working,  the  control  with  respect  to 
which  was  vested  in  the  surrogate's  court,  with  a  jurisdiction  exclusive  in 
its  nature.  In  the  assessment  of  a  tax  upon  property  passing  by  will  or  by 
the  intestate  law,  the  responsibility  is  imposed  by  the  law  upon  the  surro- 
gate. He  acts  for  the  state,  and  he  is  commanded  to  assess  and  fix  the  tax 
to  which  the  property  is  liable.  •  •  •  I  can  see  no  difference  between  the 
principle  upon  which  the  surrogate  acts  in  proceeding  to  assess  property  for 
taxation  under  the  act,  and  that  upon  which,  in  the  general  system  of  taxa- 
tion in  the  state,  tax  assessors  act  in  the  assessment  of  persons  or  property 
for  purposes  of  taxation.  It  is  well  settled,  as  to  them,  that  in  their  pro- 
ceedings they  must  determine  the  question  of  liability  to  taxation  as  a  fact 
which  gives  them  jurisdiction  to  assess.  It  is  not  only  an  important,  but  it 
Is  a  conditional,  step  in  the  proceedings  for  the  assessment." 

In  Re  Ullmann,  137  N.  Y.  406,  33  N.  E.  480,  the  court,  after  quot- 
ing the  fifteenth  section  of  the  act  of  1885,  which  read,  "The  sur- 
rogate's court  shall  have  jurisdiction  to  hear  and  determine  all 
questions  in  relation  to  the  tax  arising  under  the  provisions  of  this 
act,"  said : 

"Aside  from  the  ordinary  jurisdiction  of  the  surrogate,  this  is  a  special 
grant  of  power,  in  broad  and  comprehensive  language;  and  there  can  be  no 
good  reason  for  hampering  the  power  thus  conferred  by  any  construction  that 
would  take  from  him  the  authority  to  decide  every  question  that  may  arise 
in  the  proceeding  before  him  which  may  be  necessary  In  order  to  fully  dis- 
charge the  duties  imposed  upon  him  by  the  act  Every  officer  charged  with 
the  duty  of  executing  the  taxing  power,  whether  It  be  a  surrogate  or  a  town 
assessor,  must  necessarily  decide,  In  a  judicial  capacity,  Important  questions 
of  law,  In  order  to  perform  the  duties  of  his  office." 

The  language  employed  in  the  decisions  from  which  we  have 
quoted  leaves  no  room  for  doubt  that  it  is  the  judgment  of  the 
court  of  last  resort  that  the  power  conferred  on  the  surrogate  by 
the  statute  is  a  taxing  power,  and  that  his  authority  to  initiate 
the  proceedings  is,  like  that  of  the  town  assessor,  exclusive.  The 
supreme  court  has  no  jurisdiction  to  make  an  assessment  which  the 
town  assessor  is  required  to  make,  in  the  first  instance,  nor  has  it, 
in  the  absence  of  statutory  authority,  the  right  to  usurp  the  func- 
tions of  the  surrogate  as  a  taxing  officer  under  the  taxable  trans- 
fer act.  The  question  of  liability  to  taxation  is  a  fact  to  be  deter- 
mined by  the  assessors,  and  which  gives  them  jurisdiction  to  assess 
It  is  a  conditional  step  in  the  proceeding  for  assessment.  And 
the  court  cannot,  in  advance  of  action  by  the  assessors,  take  that 
question  away  from  them.  Their  action  may  be  reviewed  by  the 
courts,  and,  if  it  be  found  that  they  assumed  jurisdiction  when 
they  had  it  not,  the  wrong  will  be  righted.    Authority  to  pass 
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upon  the  merits  of  assessments  has  been  conferred  upon  the  court 
by  statute  (chapter  269,  Laws  1380);  but  authority  to  assess  or 
command  the  assessment  of  taxes  is  neither  a  part  of  the  original 
jurisdiction  of  the  supreme  court,  nor  has  it  ever  been  conferred 
upon  it  by  the  legislature,  which  alone  has  power  to  determine  all 
questions  of  state  necessity  involved  in  ordering  a  tax,  and  in  select- 
ing the  agencies  for  its  collection. 

The  respondent  calls  attention  to  the  fact  that  the  supreme 
court  has  exercised  jurisdiction  in  McVean  v.  Sheldon,  48  Hun,  163; 
Catlin  v.  Trinity  College,  49  Hun,  278,  1  N.  Y.  Supp.  808;  Id.,  113 
N.  Y.  133,  20  N.  E.  864;  and  Tallmadge  v.  Seaman  (Sup.)  30  N.  Y. 
Supp.  304.  The  first  two  cases  were  submitted  on  an  agreed  state 
of  facts,  and  the  last  was  a  special  term  decision,  and  in  neither  of 
them  was  the  question  of  jurisdiction  raised. 

The  suggestion  of  respondent  that  because  of  the  number  of  par- 
ties, and  the  great  inconvenience  which  will  result  if  it  should  be 
held  that  the  surrogate  must,  in  the  first  instance,  exercise  his 
prerogative  as  a  taxing  officer,  should  no  more  persuade  a  strained 
construction  in  this  case  than  in  Hogan's  Case,  supra.  Indeed,  the 
argument  of  convenience  has  less  merit  in  the  case  under  considera- 
tion, for  the  complaint  does  not  present  a  single  question  that 
could  not  have  been  passed  upon  in  the  surrogate's  court.  The 
interlocutory  judgment  should  be  reversed,  with  costs  of  this  ap- 
peal, and  the  demurrer  sustained,  with  costs.   All  concur. 


(80  Hun,  131.) 

PEOPLE  ex  rel.  UNITED  STATES  TRUST  CO.  v.  BARKER  et  al.,  Tax 

Commissioners. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Taxation— Corporations— Dividends  Declared  but  not  Paid. 

The  amount  of  a  dividend  declared  by  a  corporation  before  the  date 
fixed  for  the  assessment  of  property  for  taxation,  but  payable  at  a  future 
date,  does  not  constitute  a  part  of  the  surplus  funds  of  the  corporation, 
which  are  taxable  under  Laws  1857,  c.  456,  §  3,  but  is  a  debt,  which  the 
corporation  is  entitled  to  have  deducted  from  its  taxable  assets. 

Appeal  from  special  term,  "New  York  county. 

Certiorari  by  the  United  States  Trust  Company  against  Edward 
P.  Barker  and  others,  commissioners  of  taxes,  to  review  an  assess- 
ment of  relator's  personal  property  for  the  year  1894.  Prom  an 
order  reducing  the  assessment,  defendants  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

David  J.  Dean,  for  appellants. 
Edward  W.  Sheldon,  for  respondent 

O'BRIEN,  J.  The  facts  upon  which  the  propositions  of  law  were 
to  be  argued  npon  this  appeal,  stipulated  in  the  court  below,  are 
as  follows:  (1)  That  the  relator  is  a  trust  company,  duly  created 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
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York,  and  transacts  its  business  ,  at  No.  45  Wail  street,  in  said  city. 
(2)  That  at  a  regular  meeting  of  the  board  of  trustees  of  the  relator 
held  on  the  7th  day  of  December,  1893,  the  following  action  was 
taken:  "The  question  being  on  the  adoption  and  recommendation 
of  the  examining  committee,  it  was  resolved  and  carried  that  the 
report  be  adopted  as  read,  and  a  dividend  of  sixteen  per  cent,  was 
declared,  payable  January  10,  1894."  (3)  That  on  the  said  7th  day 
of  December,  1893,  there  was  set  apart  on  the  books  of  the  relator 
to  the  credit  of  the  "eightieth  dividend"  account,  and  charged  to 
"profit  and  loss"  out  of  the  net  profits  of  the  preceding  six  months, 
the  sum  of  $320,000;  that  said  sum  was  paid  out  as  such  dividend 
on  the  10th  day  of  January,  1894.  (4)  That  during  the  period 
from  December  7, 1893,  to  January  10, 1894,  there  was  continuously 
on  deposit  in  the  Bank  of  the  Manhattan  Company,  to  the  credit 
of  the  relator,  a  sum  in  cash  exceeding  $320,000,  but  that  sum  was 
not  separated  on  the  books  of  said  bank  from  the  general  cash  held 
to  the  credit  of  the  relator,  nor  in  any  way  indicated  as  a  special 
deposit  until  said  10th  day  of  January,  1894.  (5)  That,  in  each 
statement  rendered  by  the  relator  to  the  commissioners  prior  to 
that  for  the  year  1894,  the  amount  of  the  semiannual  dividend  de- 
clared by  the  relator  in  the  preceding  December,  and  payable  the 
January  10th  thereafter,  has  been  deducted  from  the  taxable  value 
of  the  relator's  capital  stock,  and  such  deduction  has  been  allowed 
by  the  commissioners. 

It  will  be  noticed  that  the  dividend  was  declared  on  the  7th  day 
of  December,  1893,  payable  January  10,  1894,  and  the  date  fixed  for 
ascertaining  whit  should  be  assessable  as  the  capital  stock  of  the 
corporation  liable  to  taxation  was  the  second  Monday  of  January, 
which  was  intermediate  between  the  date  of  the  declaration  and 
the  payment  of  the  dividend.  The  relator  claimed  that  this  divi- 
dend was  not  one  of  the  assets,  nor  subject  to  taxation  on  the 
second  Monday  of  January,  1894;  and  it  is  from  the  conclusion  of 
the  judge  at  special  term  sustaining  this  view  that  the  appeal  is 
taken. 

Section  3,  c  456,  Laws  1857,  under  which  the  relator  was  taxed, 
is  as  follows: 

"The  capital  stock  of  every  company  liable  to  taxation,  except  such  part  of 
it  as  shall  have  been  excepted  in  the  assessment  roll,  or  as  shall  have  been 
exempted  by  law,  together  with  its  surplus  profits  or  reserved  funds,  exceed- 
ing ten  per  cent,  of  Its  capital,  after  deducting  the  assessed  value  of  its  real 
estate,  and  all  shares  of  stock  in  other  corporations  actually  owned  by  such 
company,  which  are  taxable  upon  their  capital  stock,  under  the  laws  of  this 
state,  shall  be  assessed  at  its  actual  value,  and  taxed  In  the  same  manner  as 
the  other  personal  and  real  estate  in  the  county." 

The  question  presented,  therefore,  is,  was  the  amount  of  such  divi- 
dend one  of  the  assets  of  the  relator,  constituting  a  part  of  its 
"surplus  profits  or  reserved  funds,"  or  was  it  a  debt,  which  the 
relator  was  entitled  to  have  deducted  from  the  taxable  assets  of 
the  company?  In  Re  Kernochan,  104  N.  Y.  618,  at  page  624,  11  N. 
E.  149,  it  is  said: 

"As  soon  as  the  profits  on  shares  of  stock  are  ascertained  and  declared, 
they  cease  to  be  the  property  of  the  company,  and  the  owner  of  the  shares 
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becomes  entitled  to  the  dividend.  It  at  once  forms  part  of  his  estate.  The 
fact  that  they  are  made  payable  at  a  future  time  is  immaterial." 

In  Hopper  v.  Sage,  112  N.  Y.  530,  20  N.  E.  350,  it  is  said: 

"This  is  so  In  regard  to  dividends  declared,  but  which  are  payable  at  a 
future  time,  and  such  dividends  belong  to  the  owner  of  the  stock  when  de- 
clared. The  declaration  of  the  dividend  is  in  legal  contemplation  a  separa- 
tion of  the  amount  thereof  from  the  assets  of  the  corporation,  which  holds 
such  amount  thereafter  as  the  trustee  of  the  stockholder  at  the  time  of  the 
declaration  of  the  dividend." 

And  in  Jermain  v.  Railroad  Co.,  91  N.  Y.  483,  492,  it  is  said: 

"When  a  dividend  has  once  been  declared  out  of  net  earnings,  the 
amount  of  such  dividend  is  no  longer  a  part  of  the  assets  of  the  company, 
but  is  appropriated  or  set  apart  for  the  shareholders.  They  receive  credit  for 
the  dividends,  and  the  corporation  simply  holds  them  as  their  trustee." 

These  authorities  would  seemingly  be  conclusive,  but  their  force 
is  sought  to  be  avoided — First,  by  the  language  of  the  statute 
under  which  the  relator  was  taxed;  second,  by  the  claim  that  the 
question  disposed  of  in  the  cases  cited  was  one  between  individuals; 
and,  third,  that  the  effect  of  permitting  the  deduction  would  be  to 
enable  the  amount  of  the  dividend  altogether  to  escape  taxation. 
Even  though  it  be  assumed  that  the  relator  would  have  had  the 
right  to  rescind  the  resolution  under  which  the  dividend  was  de- 
clared, and  thus  leave  its  surplus  profits  or  reserved  funds  unim- 
paired, this  cannot  be  regarded  as  conclusive  upon  the  question  as 
to  whether  the  amount  of  such  dividend  constituted  a  part  of  the 
relator's  assets  or  a  part  of  either  of  the  funds  mentioned  in  the 
statute.  Nor  do  we  think  it  is  to  be  determined  by  a  consideration 
of  whether,  strictly  speaking,  the  amount  is  to  be  regarded  as  a 
debt,  and  thus  deductible  from  taxable  assets,  the  question  really 
being  whether  it  is  a  portion  of  the  surplus  profits  or  reserved 
funds;  and  the  authorities  cited  favor  the  view  urged  by  the  re- 
spondent, that  a  sum  dedicated  to  a  specific  use,  and  no  longer 
available  for  corporate  purposes,  as  long  as  the  dividend  resolu- 
tion stands  (which  it  did  upon  the  second  Monday  of  January), 
can  no  more  be  regarded  as  surplus  or  reserve  than  could  the 
balances  due  depositors;  and  it  having  been  held  that  the  effect 
of  a  declaration  of  a  dividend  is  to  place  the  corporation  in  the 
position  of  trustee  for  those  in  whose  favor  the  dividend  was  de- 
clared, and  for  the  recovery  of  which  they  might  sue,  it  cannot  be 
regarded  as  part  of  the  surplus  profits  or  reserved  funds  of  the 
corporation. 

The  second  distinction  sought  to  be  made  between  the  cases 
cited  and  the  one  at  bar,  that  the  questions  there  involved  were 
between  private  individuals,  while  here  it  is  between  the  munici- 
pality and  a  corporation,  seems  to  us  without  force,  because  the 
legal  principles  controlling  the  disposition  of  the  question  would 
be  the  same.  The  third  reason  urged  by  appellants,  that  this 
would  permit  the  amount  of  the  dividend  to  escape  taxation  alto- 
gether, is  equally  without  force,  because,  if  it  is  property  which 
belongs  to  the  persons  in  whose  favor  the  dividend  was  declared, 
it  should  not  be  taxed  as  part  of  the  assets  of  the  corporation.  Nor 
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to  the  end  that  the  tax  might  be  collected  should  one  not  liable 
be  obliged  to  pay  it  We  think  the  order  appealed  from  was  right, 
and  should  be  affirmed,  with  costs.  All  concur. 


(80  Hun,  114.) 

RBILLT  v.  MANHATTAN  BY.  GO.  et  al. 

(Supreme  Court,  General  Term,  First  Department  April  tl,  1895.) 

Elevated  Railroads— Damages  to  Abutters— Value  of  Easements. 

In  an  action  against  an  elevated  railroad  for  Injuries  to  abutting  prop- 
erty caused  by  the  construction  and  operation  of  the  road,  a  statement  In 
the  decision  that  the  value  of  the  easements  taken,  over  and  above  any 
benefits  conferred  on  the  premises,  was  $1,200,  Is  not  ground  for  reversal 
on  the  ground  that  the  court  overlooked  the  rule  that  the  easements  had 
in  themselves  only  a  nominal  value,  and  that  plaintiff  was  entitled  only 
to  the  resulting  damages  to  the  premises,  where  it  was  apparent  that 
the  court  tried  to  follow  the  rule. 

Apj>eal  from  special  term,  New  York  county. 

Action  by  Ann  Beilly  against  the  Manhattan  Railway  Company 
and  another  for  an  injunction  and  damages.  There  was  a  judg- 
ment in  favor  of  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

A.  T.  Stoutenbergh,  for  appellants. 
E.  M.  Pelt,  for  respondent. 

PER  CURIAM.  It  is  urged  by  the  appellants  that  the  learned 
court  erred  because  it  states,  among  its  grounds  for  the  decision, 
that  the  value  of  so  much  of  the  plaintiff's  easements  belonging  to 
the  premises  No.  922  Third  avenue,  over  and  above  the  value  of 
any  and  all  general  and  special  benefit  to  said  premises  arising 
from  the  construction,  maintenance,  and  operation  of  said  elevated 
railroad  in  front  of  them,  as  was  taken  by  defendants,  was  and  is 
the  Bum  of  f 1,200.  It  is  claimed  that  this  statement  is  clear  and. 
positive  that  the  value  of  the  easements  taken,  over  and  above  any 
benefits  conferred  on  the  premises,  is  f 1,200,  and  that  the  court 
overlooked  the  point  that  the  easements  themselves  had  been  ad- 
judged by  the  court  of  appeals  to  have  had  no  value  in  themselves, 
but  that  it  is  the  damage  to  the  premises  to  which  they  were  at- 
tached, resulting  from  their  destruction,  for  which  compensation 
is  awarded.  We  think  it  is  plain  that  the  learned  court  attempted 
to  follow  the  rule  of  the  court  of  appeals  in  this  respect,  and  that 
there  is  no  question  but  that  resultant  damage  was  that  for  which 
compensation  was  intended  to  be  made.  Upon  an  examination 
of  the  evidence,  we.  see  no  reason  for  interfering  with  the  court 
below,  and  think  the  judgment  should  be  affirmed,  with  costs. 

ZIMMBRMANN  et  al.  v.  HEIL. 

(Supreme  Court,  General  Term,  First  Department  April  11, 1805.) 

Brokers— Dealing  is  Margins— Liability  for  Delat  in  Selling. 

Where  a  broker  who  had  purchased  securities  for  a  customer  on  mar- 
gins Is  directed,  after  the  margin  is  exhausted,  to  sell,  It  Is  his  duty  to 
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sell  within  a  reasonable  time  thereafter,  and  If  be  falls  to  do  so  be  la 

liable  for  the  resulting  loss. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Leopold  Zimmermann  and  another  against  Elias  Heil 
to  recover  a  balance  alleged  to  be  due  to  plaintiffs  from  defend- 
ant. From  a  judgment  entered  on  a  verdict  in  favor  of  defendant, 
and  from  an  order  denying  a  motion  for  a  new  trial,  plaintiffs  ap- 
peal. Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

William  F.  Goldbeck,  for  appellants. 
Henry  L.  Scheuerman,  for  respondent 

O'BRIEN,  J.  This  action  is  brought  to  recover  the  balance 
claimed  to  be  due  upon  transactions  in  silver  certificates,  in  which 
plaintiffs  acted  as  defendant's  brokers.  They  purchased  on  de- 
fendant's order,  and  for  his  account,  certificates  representing  10,000 
ounces  of  silver  bullion,  on  September  3,  1890,  against  which  the 
defendant  deposited  a  certain  amount  as  margin.  By  reason  of  a 
decline  in  the  market,  the  margin  became  exhausted  between  Oc- 
tober 9  and  11,  1890;  but  the  plaintiffs  held  the  certificates  until 
November  21,  1891,  when  they  were  sold  at  a  further  loss,  which, 
with  interest  and  storage  charges,  they  seek  to  recover  in  this 
action.  The  defense  presented  upon  the  trial  was  that  the  trans- 
actions were  concluded  on  October  7,  1890,  by  the  defendant's  re- 
fusal to  advance  more  margin,  and  by  a  conversation  between  the 
parties,  in  which,  as  asserted  on  one  side,  but  denied,  on  the  other, 
the  defendant  informed  plaintiffs  that  if  they  thereafter  held  the 
silver  they  did  so  at  their  own  risk,  and  that  if  they  incurred  loss 
thereafter  they  would  have  to  bear  it  themselves,  and  could  not 
charge  it  upon  the  defendant.  The  plaintiffs  contend  that,  as  they 
had  received  no  order  from  defendant  to  sell  prior  to  the  time  his 
margin  was  exhausted,  they  had  no  right  or  authority  to  sell  be- 
fore that  time;  while,  on  the  other  hand,  after  his  margin  was 
exhausted,  defendant  had  no  right  or  authority  to  say  what  should 
or  should  not  be  done  with  the  silver,  unless  he  either  put  up 
additional  margin,  or  paid  plaintiffs  the  amount  of  his  then  exist- 
ing indebtedness;  in  other  words,  that,  even  if  the  legitimate  in- 
ference from  the  conversation  between  the  parties  when  the  margin 
was  exhausted  was  that  defendant  desired  plaintiffs  to  sell  out, 
plaintiffs  were  under  no  obligation  to  do  so,  since  it  was  their  priv- 
ilege, provided  they  exercised  good  faith,  to  sell  or  not,  as  they 
thought  best  for  their  own  protection,  after  defendant's  margin 
had  been  exhausted,  and  he  had  not  responded  to  their  call  for 
additional  margin. 

The  legal  question  is  thus  presented  as  to  whether  or  not  a  cus- 
tomer, after  his  margin  is  exhausted,  can  refuse  a  call  for  more 
margin,  and  then  rid  himself  of  future  loss  by  notice  to  the  broker 
that  he  will  not  be  responsible  therefor,  and  that  any  additional 
loss  that  may  result  from  his  holding  and  not  selling  he  must  bear 
himself.    Or,  differently  expressed,  was  the  trial  judge  right  in 
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his  statement  that,  if  the  defendant  so  informed  the  plaintiffs,  they 
were  bound  to  sell  within  a  reasonable  time  after  the  exhaustion 
of  margin,  and  that  if  they  held  the  certificates  for  a  longer  period, 
and  further  loss  resulted,  such  loss  must  fall  on  the  plaintiffs? 
The  question  seems  never  to  have  been  directly  passed  upon.  It 
has  been  held  that  the  legal  relation  of  broker  and  client  is  that 
of  pledgor  and  pledgee  (Markham  v.  Jaudon,  41  N.  Y.  235);  and  as 
stated  in  18  Am.  &  Eng.  Enc.  Law,  p.  668,  the  rule  applicable  to 
the  contract  of  pledge  is  that  when  the  debt  matures,  and  is  not 
paid,  the  collateral  may  be  sold  by  the  pledgee  after  reasonable 
notice  to  the  pledgor.  And  while,  in  the  absence  of  directions  or 
notice  to  sell,  the  broker  or  pledgee  is  not  bound  to  sell,  the  ques- 
tion here  is,  what  is  his  duty  when  directions  to  sell,  or  their 
equivalent,  are  given  him  ?  As  stated,  there  is  a  lack  of  authority 
upon  this  point;  the  nearest  upon  the  facts  being  Field  v.  Leavitt, 
37  N.  Y.  Super.  Ct.  215,  which  was  a  case  where  personal  prop- 
erty had  been  pledged  to  secure  the  payment  of  a  note.  It  ap 
peared  that  the  pledgor  and  the  parties  to  the  note  united  in 
demanding  a  sale  of  the  greater  portion  of  the  property  pledged, 
upon  an  offer  procured  by  them,  and  the  pledgees  and  owner  of 
the  note  refused  to  make  the  sale.  It  also  appeared  that  if  such 
sale  had  been  made,  and  the  money  paid  thereon,  the  proceeds  of 
the  sale  would  have  paid  the  note,  except  $ 200,  and  the  remainder 
of  the  property  pledged  would  have  sold  for  a  greater  sum  than 
the  balance  of  the  note,  whereas  afterwards  t^e  property  sold 
for  a  much  less  sum  than  the  note,  and  left  a  deficiency  to  be  paid 
by  the  parties.  It  was  held  that,  even  assuming  that  the  pro- 
posed purchaser  was  solvent  and  ready  to  make  the  purchase, 
there  being  no  proof  in  the  case  that  the  refusal  to  sell  by  the 
pledgees  was  not  the  exercise  of  an  honest  judgment  on  their  part, 
having  regard  to  their  own  rights  and  interests  as  well  as  those  of 
the  parties  to  the  note  and  the  owners  of  the  property,  the  most 
that  was  shown  and  could  be  claimed  from  those  facts  was  that 
the  pledgees  made  a  mistake,  and  that  no  liability  could  ensue 
therefrom,  under  the  circumstances.  This,  to  some  extent,  sus- 
tains the  appellants'  contention  that  after  the  conversation,  as 
detailed  by  the  defendant,  and  which  was  credited  by  the  jury,  of 
his  unwillingness  to  be  responsible  for  further  loss,  and  if  they 
held  the  securities  longer  they  did  so  at  their  own  risk,  this  placed 
no  obligation  on  them  to  sell,  and  that,  while  they  had  the  priv- 
ilege, it  was  not  their  duty,  nor  were  they  bound,  to  sell.  We 
think  that  the  facts  here,  being  different,  distinguish  it  from  the 
case  referred  to.  The  defendant's  statement  that  he  could  not 
afford  to  deposit  more  margin,  and  that  he  would  not  lose  more 
than  he  had  lost,  amounted,  in  effect,  to  an  order  to  sell,  or  the 
expression  of  a  desire  to  sell,  which  was  the  inference  and  con- 
clusion drawn  from  the  evidence  by  the  jury;  and  the  learned 
trial  judge  was  therefore  right  in  charging  that  if  they  believed 
such  to  be  the  fact  the  defendant  would  be  absolved  from  further 
liability.  While  the  legal  relation  between  broker  and  client  is 
that  of  pledgor  and  pledgee,  there  exists  likewise  that  other  legal 
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relation  of  principal  and  agent  And  we  fail  to  see  why  an  agent 
in  the  case  of  a  purchase  and  sale  of  stocks  is  not  in  the  same 
position  with  respect  to  his  principal  as  any  other  agent  wonld 
be.  True,  he  has  an  agency  coupled  with  an  interest;  but  this 
relation  of  agency,  when  once  created,  is  not  affected  by  the  ques- 
tion whether  the  principal  has  or  has  not  kept  good  his  margin. 
Until  the  transaction  is  finally  closed  out,  and  a  profit  or  loss 
results,  the  relationship  between  the  parties  is  undisturbed.  If 
we  are  correct  in  this  view,  it  would  be  an  anomalous  conclusion 
to  hold  that  an  agent,  for  his  bwn  supposed  benefit  or  profit,  could 
violate  the  instructions  of  his  principal,  and,  if  a  gain  resulted, 
have  the  benefit  of  it,  and,  if  a  loss,  charge  it  upon  his  principal. 
Even  though  a  broker  engaged  in  the  sale  of  stocks  has  an  inter- 
est as  agent  in  the  transaction,  or  in  the  property  which  he  holds 
for  his  principal,  there  is  no  hardship  in  his  being  obliged  at  all 
times  to  comply  with  the  client's  instructions.  It  is  entirely  within 
the  broker's  right  and  power  at  all  times  to  protect  himself  by  re- 
quiring sufficient  margin,  which,  if  not  forthcoming,  entitles  him 
to  sell,  and  thus  avoid  a  loss.  If,  on  the  other  hand,  he  is  care- 
less and  unbusinesslike,  and  permits  the  margin  to  become  ex- 
hausted, and  a  loss  results,  he  cannot  take  the  risk  of  making  this 
good  by  holding  the  property  of  his  principal  after  he  is  instructed 
to  sell  the  same,  and,  for  any  additional  future  Iobs  occurring 
after  such  instructions  are  given,  hold  his  customer.  Any  other 
rule  would  permit  an  agent  to  speculate  upon  the  account,  and  at 
the  risk,  of  his  principal.  We  think,  therefore,  that  the  customer 
has  the  right  to  direct  the  broker  to  sell  his  stock  at  any  time, 
and,  unless  he  does  so  within  a  reasonable  time  thereafter,  he  is 
responsible  for  any  loss  that  may  result  from  his  failure  to  obey 
his  customer's  instructions;  that  this  rule  is  not  to  be  varied, 
whether  the  customer  has  or  has  not  exhausted  his  margin;  and 
that,  althongh  it  is  the  broker's  privilege  to  sell  upon  failure  of 
the  customer  to  keep  good  his  margin  after  notice  to  do  so,  upon 
taking  the  proper  steps,  if  he  retains  the  stock  after  instructions 
to  sell,  it  is  at  his  own  risk,  and  without  the  right  to  have  recourse 
to  the  customer  for  any  loss  that  may  result  from  his  failure  with- 
in a  reasonable  time  thereafter  to  sell.  This  was  the  view  enter- 
tained by  the  learned  trial  judge,  and,  though  there  are  isolated 
sentences  in  his  charge  to  which  exceptions  were  taken,  it  will 
be  found,  upon  leading  it  in  its  entirety,  that  it  clearly  presented, 
upon  the  evidence,  the  correct  rule  of  law;  and  the  exceptions 
taken  and  urged  on  this  appeal  being  all,  substantially,  directed 
to  the  question  we  have  discussed,  they  must,  for  the  reasons  stated, 
be  held  untenable. 

The  question  of  fact  as  to  whether  the  conversation  occurred 
in  which  the  defendant  told  the  plaintiffs  that  he  would  not  ad- 
vance more  margin,  and  that  if  they  thereafter  held  the  silver  they 
did  so  at  their  own  risk,  and  if  any  loss  occurred  they  must  bear 
it  themselves,  and  the  inference  which  the  jury  were  thus  allowed 
to  draw  that  this  was  an  intimation  that  the  defendant  desired 
the  plaintiffs  to  sell,  were  resolved,  upon  conflicting  evidence,  in 


Sup.  Ct.] 


m'queen  v.  new. 


395 


defendant's  favor,  and  the  verdict  bo  reached  should  not  be  dis- 
turbed. Judgment  and  order  accordingly  affirmed,  with  costs. 
All  concur. 

(86  Hun,  271.) 

McQueen  v.  new. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1805.) 

Equitable  Counterclaim— Actios  sx  Delicto. 

In  an  action  by  the  receiver  of  an  insolvent  corporation  for  conversion 
of  goods  belonging  to  the  corporation,  defendant  cannot  set  off  a  claim 
against  the  corporation  for  goods  which  he  was  induced  to  sell  to  it  on 
the  representation  of  its  officers,  shortly  before  the  receiver  was  appointed, 
that  It  was  solvent 

Appeal  from  special  term,  New  York  county. 

Action  by  John  McQueen,  receiver  of  the  Powerville  Pelt-Roofing 
Company,  Limited,  against  Tobias  New  and  others,  for  conversion. 
Prom  an  interlocutory  judgment  sustaining  a  demurrer  to  certain 
defenses  set  up  in  the  answer,  defendant  New  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

P.  J.  Mather,  for  appellant 
H.  H.  Whitman,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff, 
as  receiver  of  the  Powerville  Felt-Roofing  Company,  against  the  de- 
fendants, to  recover  damages  for  the  conversion  of  certain  property 
alleged  to  have  been  wrongfully  taken,  carried  away,  and  converted 
by  the  defendants.  The  complaint  alleges  that  on  the  21st  of  De- 
cember, 1892,  by  a  final  judgment,  the  property  of  the  Powerville 
Felt-Roofing  Company,  was  sequestrated,  and  one  Josiah  Jewitt  was 
appointed  permanent  receiver  of  said  company,  and  of  its  property 
and  effects,  of  every  kind  and  nature  whatsoever  and  wheresoever  . 
situated,  and  that  on  the  24th  of  December,  1892,  said  Jewitt  duly 
qualified  as  such  receiver,  and  continued  to  act  as  such  receiver 
down  to  the  2d  of  March,  1893,  upon  which  day  he  departed  this 
life;  that  on  the  13th  of  March,  1893,  the  plaintiff  was  duly  ap- 
pointed permanent  receiver  in  his  place,  and  that  he  had  duly  qual- 
ified and  entered  upon  the  discharge  of  his  duties  as  such  receiver, 
and  has  ever  since  continued  to  act,  and  is  now  acting,  as  permanent 
receiver  of  said  company.  The  complaint  then  alleges  authority 
to  prosecute  the  action,  the  incorporation  of  the  defendant  na- 
tional bank,  and  that  on  the  1st  of  February,  1893,  the  defendants 
wrongfully  took,  carried  away,  and  converted  to  their  own  use  cer- 
tain merchandise  belonging  to  said  company,  which  was  reason- 
ably worth  the  sum  of  $19,000;  and  judgment  is  demanded  for  the 
sum  of  f 19,000,  with  interest  from  the  date  of  said  conversion. 
The  defendant  Tobias  New,  by  his  answer,  denies  all  knowledge  or 
♦belief  as  to  the  appointment  of  said  permanent  receiver  and  as  to 
authority  to  bring  the  suit,  admits  the  incorporation  of  the  de- 
fendant national  bank,  and  denies  the  acts  of  conversion.    The  de- 


Digitized  by 


896 


NEW  YORK  SUPPLEMENT,  vol.  33. 


[Sup.  CL 


fendant  farther  alleges  that  he  purchased  said  goods  and  merchan- 
dise from  the  lawful  owners  of  the  same.  The  defendant  then  sets 
up,  by  way  of  a  further  and  separate  defense,  and  as  an  equitable 
set-off  to  any  damages,  if  any,  recoverable  by  the  plaintiff  in  respect 
to  the  alleged  matters  complained  of,  that  the  Powerville  Pelt- 
Roofing  Company  and  the  T.  New  Manufacturing  Company  had 
had  large  dealings  with  each  other,  and  that  during  the  year  1892 
the  said  T.  New  Manufacturing  Company  sold  and  delivered  large 
amounts  of  merchandise  of  great  value  to  the  Powerville  Felt-Roof- 
ing Company,  at  fair  market  rates  agreed  upon  therefor,  and  that 
at  this  time  the  answering  defendant  was  the  personal  owner,  and 
holder  of  the  stock  of  said  T.  New  Manufacturing  Company,  own- 
ing and  holding  more  than  90  per  cent  of  the  same;  that,  in  order 
to  obtain  credit  of  said  T.  New  Manufacturing  Company  and  of  this 
defendant,  the  treasurer  and  secretary  of  said  Powerville  Felt- 
Roofing  Company,  during  the  year  1892,  stated  and  represented  to 
the  defendant,  as  an  officer  of  the  T.  New  Manufacturing  Company, 
that  the  Powerville  Felt-Roofing  Company  was  solvent,  responsible, 
and  able  to  pay  its  debts;  that  such  statements  and  representations 
were  believed  by  said  T.  New  Manufacturing  Company  and  its 
officers,  and  that,  believing  and  relying  upon  such  statements  and 
representations,  large  amounts  of  merchandise  were  sold  and  deliv- 
ered from  time  to  time  in  1892,  for  which  merchandise  so  purchased 
the  said  Powerville  Felt-Roofing  Company  gave  its  notes  to  the 
T.  New  Manufacturing  Company,  aggregating  in  value  about  $35,- 
000.  The  defendant  then  alleges  that  said  Powerville  Felt-Roofing 
Company  was  judicially  declared  insolvent  on  the  21st  of  December, 
1892,  and  went  into  the  hands  of  a  receiver,  in  whose  custody  and 
administration  said  company,  its  property  and  effects,  ever  since 
have  been  and  now  are.  The  defendant  then  alleged  that  he  be- 
came the  lawful  owner  and  holder,  for  a  full,  valuable  considera- 
tion, of  certain  of  said  notes  of  the  Powerville  Felt-Roofing  Com- 
pany so  made  and  delivered  to  the  T.  New  Manufacturing  Company 
for  merchandise  sold  and  delivered  before  the  maturity  of  each 
thereof,  and  that  he  now  owns  the  judgments  severally  in  said  an- 
swer described,  obtained  on  said  notes.  Then  follows  a  descrip- 
tion of  the  notes  and  judgments.  None  of  said  notes  became  due 
until  after  the  appointment  of  the  receiver  of  the  Powerville  Felt- 
Roofing  Company.  The  defendant  further  alleges,  in  his  capacity 
as  owner  in  chief  and  holder  of  more  than  90  per  cent  of  the  stock 
of  the  T.  New  Manufacturing  Company,  that  in  an  action  brought 
against  the  defendant  this  receiver  swore  that  the  claims  of  cred- 
itors of  said  Powerville  Felt-Roofing  Company  filed  with  him  ag- 
gregated upwards  of  $130,000,  and  that  the  total  amount  of  assets 
in  the  receiver's  hands  did  not  exceed  the  sum  of  $1,000;  and  the 
defendant  thereupon  alleges,  upon  information  and  belief,  that  the 
Powerville  Felt-Roofing  Company  is  hopelessly  insolvent,  and  judg- 
ment is  demanded  that  said  notes  and  judgments  obtained  thereon 
may  be  applied  in  reduction  and  cancellation  of  the  claims,  if  any; 
which  may  be  found  to  be  due  from  the  defendant  to  the  plaintiff, 
etc   The  defendant  set  up  for  a  further  and  separate  answer,  and  as 
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an  equitable  set-off,  eta,  that  before  the  appointment  of  the  receiver, 
and  before  the  21st  day  of  December,  1892,  the  said  Powerville  Felt- 
Roofing  Company  obtained  by  fraud  and  false  and  fraudulent  rep- 
resentations, from  the  T.  New  Manufacturing  Company,  large 
amounts  of  merchandise  of  the  value  of  $35,000,  and  that  said  man- 
ufacturing company  took  and  received  said  notes  from  the  Power- 
ville  Felt-Roofing  Company  in  payment  therefor;  that,  except  for 
such  false  and  fraudulent  statements  and  representations  so  made 
by  said  Powerville  Felt-Roofing  Company,  the  T.  New  Manufactur- 
ing Company  would  not  have  received  such  notes,  and  this  defend- 
ant would  not  have  indorsed  the  same  or  procured  the  same  to  be 
indorsed,  and  that  in  so  doing  he  believed  and  relied  on  the  truth 
of  the  statements  and  representations  so  made  by  the  Powerville 
Felt-Roofing  Company  when  said  notes  were  so  delivered  and  re- 
ceived. The  defendant  further  alleged  that  such  representations 
were  made  to  influence  the  sales  of  the  merchandise  aforesaid,  and 
to  induce  the  defendant  to  indorse  said  notes,  and  that  such  state- 
ments and  representations  were  made  with  intent  to  deceive  and 
defraud  the  defendant;  that,  at  the  maturity  of  each  of  said  notes, 
demand  was  made  and  payment  refused,  and  the  defendant  elects 
to  rescind  the  contract  of  sale  of  said  merchandise  by  the  T.  New 
Manufacturing  Company  to  the  Powerville  Felt-Roofing  Company, 
and  to  rescind  the  delivery  of  said  goods,  and  also  to  rescind  the 
contract  of  indorsement  upon  which  the  discount  of  said  notes  was 
procured.  The  defendant  further  alleges  that  he  brings  into  court, 
and  tenders  to  the  plaintiff,  said  notes,  and  tenders  and  offers  to 
assign  said  judgments  so  obtained  to  the  plaintiff.  The  defend- 
ant for  a  further  and  separate  answer,  and  as  an  equitable  set-off, 
alleges  that  on  the  25th  day  of  November,  1892,  one  William  H. 
Eberts  and  John  Eberts,  being  lawful  and  genuine  creditors  of  the 
Powerville  Felt-Roofing  Company,  had  duly  obtained  a  judgment 
against  said  company  in  the  sum  of  f 81,000  in  the  circuit  court  of 
Illinois  in  and  for  Cook  county,  and  that  thereafter,  and  on  or 
about  the  5th  day  of  November,  1892,  for  a  valuable  consideration, 
said  judgment  so  obtained  was  duly  assigned  to  the  defendant, 
who  is  now  the  lawful  owner  and  holder  of  the  same;  and  he  prays 
that  he  may  be  allowed  to  equitably  offset  so  much  of  said  judg- 
ment as  would  satisfy  any  claim  which  might  be  established  against 
him.  The  defendant  further  alleges  that  he  is  powerless  to  recover 
his  just  rights  in  any  action  at  law  or  proceeding  in  equity  against 
the  Powerville  Felt-Roofing  Company,  or  the  plaintiff  as  receiver 
thereof,  and  that  unless  he  is  aided  by  the  equitable  powers  of  the 
court  in  ascertaining  and  maintaining  his  just  rights  he  will  suffer 
great  and  remediless  wrong  and  injury.  The  plaintiff  demurred  to 
so  much  of  the  answer  as  consisted  of  new  matter  as  insufficient  in 
law,  upon  the  face  thereof,  to  constitute  any  defense  or  offset  to 
the  complaint  herein.  The  plaintiff  also  demurred  to  the  counter- 
claims contained  in  said  answer  upon  the  ground  that  neither  of 
said  counterclaims  is  of  the  character  specified  in  section  500  of 
the  Code  of  Civil  Procedure,  and  upon  the  further  ground  that  nei- 
ther of  said  counterclaims  states  facts  sufficient  to  constitute  a 
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cause  of  action.  The  court  below  sustained  the  demurrer,  and 
from  the  interlocutory  judgment  thereupon  entered  this  appeal  is 
taken. 

The  ground  upon  which  the  appellant  claims  the  right  to  offset 
the  claims  set  up  in  his  answer  is  that  he  is  in  equity  entitled  to 
a  set-off  because  of  the  fact  of  the  insolvency  of  the  company  and 
the  circumstances  under  which  the  debts  had  their  origin.  We 
have  examined  the  various  authorities  to  which  our  attention  has 
been  called  by  the  learned  counsel  for  the  appellant,  but  we  are 
unable  to  see  that  any  of  them  have  any  application  to  the  facts 
which  exist  in  the  case  at  bar.  Most  of  them  are  actions  in  equity, 
where  the  set-off  is  allowed  upon  the  theory  that  a  person  asking 
relief  in  equity  must  do  equity;  and  the  others  are  where  cross 
demands  ex  contractu  exist  against  and  in  favor  of  two  parties, 
and  where,  from  the  nature  of  the  claims  and  the  situation  of  the 
parties,  justice  cannot  otherwise  be  done.  The  most  familiar  in- 
stances of  the  rule  are  cases  where  a  depositor  in  a  bank  is  allowed 
to  offset  the  amount  of  his  deposit  balance  against  indebtedness  to 
the  bank  upon  its  failure,  although  perhaps  such  indebtedness  to 
the  bank  may  not  have  been  actually  due  at  the  time  of  the  failure 
of  the  bank.  But  we  have  found  no  case  where,  when  the  action 
is  ex  delicto  for  the  wrong  of  the  defendant,  an  equitable  offset  of 
the  defendant  will  be  allowed.  If  such  a  procedure  could  obtain, 
we  might  easily  imagine  a  new  way  to  get  payment  for  old  debts. 
All  that  a  creditor  of  an  insolvent  corporation,  of  which  a  receiver 
had  been  appointed,  would  have  to  do  in  order  to  procure  a  pref- 
erence over  the  other  creditors  of  the  corporation,  would  be  to  take 
possession  of  the  property  of  the  corporation  and  convert  it  to  his 
own  use,  and,  when  an  action  was  brought  for  its  conversion,  ask 
to  offset  his  claim.  The  mere  statement  of  this  proposition  seems 
to  show  that  the  position  of  the  appellant  cannot  be  sustained. 
The  interlocutory  judgment  should  be  affirmed,  with  costs.  All 
concur. 

<80  Hun,  153.) 

RINGLB  et  al.  v.  WALLIS  IRON  \»ORKS  et  aL 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Mechanics'  Liens — Foreclosure— Personal  Judgment. 

Under  Laws  1885,  c.  342,  f  15,  providing  that,  if  any  claimant  in  an  ac- 
tion to  foreclose  shall  fail  to  establish  a  lien,  he  may  nevertheless  recover 
judgment  for  such  sum  as  may  be  due  him,  and  which  he  might  recover 
In  an  action  on  a  contract,  a  claimant  is  entitled  to  a  personal  judgment 
In  addition  to  a  judgment  of  foreclosure. 

Appeal  from  special  term,  New  York  county. 

Action  by  Jacob  Ringle  and  others  against  the  Wallis  Iron 
Works  and  the  J.  L.  Mott  Iron  Works  to  foreclose  a  mechanic's 
lien.  From  a  judgment  in  favor  of  plaintiff,  defendant  Wallis  Iron 
Works  appeals.  Affirmed. 


Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
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Wm.  Q.  Wilson,  for  appellant 

E.  L.  Collier  and  Thomas  C.  Ennever,  for  respondent 

O'BRIEN,  J.  In  this  action,  brought  for  the  foreclosure  of  a 
mechanic's  lien,  and  resulting  in  a  judgment  for  the  plaintiffs,  the 
grounds,  among  others,  urged  for  reversal,  are  that  there  is  no 
evidence  to  support  the  finding  that  the  plaintiffs  performed  their 
contract,  or  that  the  defendant  ever  accepted  what  the  plaintiffs 
did  as  a  full  and  complete  performance  thereof,  either  of  which 
it  was  essential  to  prove,  to  entitle  the  plaintiffs  to  the  judgment. 
The  plaintiffs  were  subcontractors  of  the  Wallis  Iron  Works,  under 
a  contract  made  by  the  latter  with  the  J.  L.  Mott  Iron  Works  to  do 
certain  work  on  a  boiler  house.  As  to  whether  the  subcontractors 
completed  their  work,  there  was  some  evidence  tending  to  show 
that  they  completed  it  in  the  latter  part  of  November,  1891,  one  of 
the  plaintiffs  testifying:  "I  saw  this  work  after  it  was  completed; 
saw  that  it  was  completed."  Upon  the  question  of  whether  it  was 
accepted  or  not  by  the  Wallis  Iron  Works,  we  have  the  letters  of 
the  latter  written  to  the  J.  L.  Mott  Iron  Works,  in  one  of  which 
they  state  that  their  superintendent  visited  the  works,  and  "the 
work  was  all  finished  and  in  first-class  condition."  And,  in  answer 
to  the  complaint  of  the  J.  L.  Mott  Iron  Works  that  it  was  not  prop- 
erly or  completely  finished,  the  second  letter  was  written  by  the 
Wallis  Iron  Works,  in  which  they  say,  "Upon  investigation,  we  find 
that  the  trouble  is  not  due  to  any  neglect  on  our  part,  but  is  caused 
by  putting  the  steam  pipes  through  the  roof  by  other  parties,  after 
the  completion  of  our  work."  These  questions  of  fact,  therefore, 
having  been  resolved  in  plaintiffs  favor,  such  findings  should  not 
be  disturbed  where,  as  here,  they  cannot  be  said  to  be  against  the 
weight  of  evidence,  or  that  the  evidence  was  so  clearly  preponder- 
ating in  defendant's  favor  as  to  justify  with  reasonable  certainty 
the  conclusion  that  the  court  below  erred. 

The  only  additional  question  pressed  upon  our  attention  is 
the  claim  that  the  judgment  is  erroneous,  in  that  it  assumes  to 
award  both  judgment  for  the  enforcement  of  a  lien  and  a  personal 
judgment  against  the  Wallis  Iron  Works.  It  is  doubtful  if  the 
question  is  before  us  for  review,  because  no  exception  was  taken 
to  the  form  of  the  judgment,  either  at  the  time  of  entry  or  subse- 
quently. But,  upon  the  merits,  we  do  not  think  the  contention  is 
good.    The  statute  reads: 

"Whenever,  in  any  action  brought  under  the  provisions  of  this  act,  any 
claimant  shall  fail  for  any  reason  to  establish  a  valid  lien,  he  may  neverthe- 
less recover  therein  judgment  against  the  party  or  parties  to  the  action  for 
such  sum  or  sums  as  may  appear  to  be  due  to  him  and  which  he  might  re- 
cover in  an  action  upon  a  contract  against  said  party  or  parties."  Laws 
1885,  c.  342,  |  15. 

The  construction  sought  to  be  given  to  this  section  by  the  appel- 
lant is  that  the  only  case  in  which  a  claimant  can  recover  such  a 
judgment  as  he  might  recover  in  an  action  upon  a  contract  is  where 
he  fails  to  establish  a  valid  lien,  and  that  where  there  is  a  judg- 
ment upholding  the  lien,  as  valid,  in  that  case  no  personal  judgment 
can  be  granted.    Such  a  construction,  we  think,  is  too  narrow. 
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When  a  claimant  establishes  a  valid  lien,  he  is  entitled  to  a  judg- 
ment in  form  commensurate  with  the  relief  to  which  he  thus  shows 
himself  entitled,  which  not  only  raises  a  personal  claim  against  the 
one  primarily  liable,  but  also  against  the  property  upon  which  the 
work  has  been  done.  To  some  extent  the  judgment  is  thus  assim- 
ilated in  form  to  a  judgment  upon  the  foreclosure  of  a  mortgage, 
wherein  the  right  to  proceed  against  the  land  is  accompanied  by 
a  judgment  against  the  principal  debtor  for  any  deficiency.  There 
is  nothing  in  the  section  quoted  which  prevents  one  establishing 
a  lien  from  obtaining  his  full  relief,  which  includes  his  right  to 
enforce  it,  not  only  out  of  the  property  against  which  the  lien  is 
filed,  but  for  any  deficiency  against  the  person  who  for  the  amount 
thereof  is  indebted  to  the  claimant.  Without  discussing  this  ques- 
tion further,  however,  we  think  it  has  been  disposed  of  in  the  ac- 
tion between  these  same  parties,  decided  at  the  March  term  of  this 
court  32  N.  Y.  Supp.  1011.  We  think  the  judgment  was  right, 
and  that  it  should  be  affirmed,  with  costs.    All  concur. 


(85  Hun,  540.) 

HOVBY  v.  BROMLEY. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

Tbotbr  and  Conversion— Demand— When  Necessary. 

In  an  action  for  conversion,  it  appeared  that  defendant  hired  plaintiffs 
mule  from  plaintiff's  servant,  supposing  that  it  belonged  to  the  servant. 
While  in  defendant's  possession,  the  mule  became  sick.  Plaintiff  was 
notified,  and  took  charge  of  the  mule,  which  soon  afterwards  died.  Held, 
that  plaintiff  could  not  recover,  as  a  demand  and  refusal  is  necessary  in 
order  to  maintain  trover  against  one  who  receives  property  in  good  faith 
without  knowing  that  the  one  from  whom  he  receives  it  is  not  the  owner. 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Theron  Hovey  against  Charles  Bromley  for  conver- 
sion. From  a  judgment  entered  on  a  verdict  in  favor  of  plain  tiff, 
and  from  an  order  denying  a  motion  for  a  new  trial  made  on  the 
minutes,  defendant  appeals.  Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

George  E.  Towne,  for  appellant. 
J.  M.  Congdon,  for  respondent. 

LEWIS,  J.  This  action  was  commenced  in  justice's  court  to 
recover  damages  for  the  alleged  wrongful  conversion  by  the  de- 
fendant of  a  mule,  the  property  of  the  plaintiff.  The  answer  was 
a  general  denial.  Plaintiff  recovered  a  verdict  of  |60  in  the  jus- 
tice's court  An  appeal  was  taken  from  the  judgment  to  the 
county  court  of  Erie  county,  where  the  case  was  retried.  The 
court  charged  the  jury  that  the  only  question  for  them  to  deter- 
mine was  the  value  of  the  mule.  To  this  ruling  the  defendant 
duly  excepted.  The  jury  rendered  a  verdict  for  the  plaintiff  for 
$55  damages. 

There  was  evidence  tending  to  show  the  following  facts:  The 
plaintiff  was  the  owner  of  two  mule  teams,  and  on  the  18th  of 
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July,  1892,  he  put  them  to  work  upon  the  railroad,  at  a  distance 
of  about  10  miles  from  his  home.  He  hired  one  Hopson  to  drive 
and  care  for  one  team,  known  as  the  "large  mules,"  and  one  Pren- 
tice to  drive  and  care  for  the  other,  known  as  the  "small  mules." 
The  plaintiff  arranged  a  place  for  the  drivers  and  teams  to  board, 
and  returned  to  his  home.  The  driver  Hopson,  on  the  1st  day 
of  August,  went  to  the  home  of  the  plaintiff  with  one  of  the  large 
mnles,  leaving  the  other  one  in  the  barn,  in  charge  of  Prentice. 
The  defendant  was  also  working  upon  the  railroad  with  two  of 
his  own  teams.  He  boarded  at  the  same  house  with  plaintiff's 
teamsters.  One  of  his  horses  having  a  sore  neck,  he  hired  of 
Prentice  the  large  mule  left  in  the  barn,  to  work  with  his  horse. 
He  worked  him  daring  the  forenoon  of  the  2d  of  August,  and  in 
the  afternoon  of  that  day  the  mule  became  lame  and  sick,  and 
lay  down,  and  refused  to  work.  The  defendant  sent  word  to 
Prentice  that  the  mule  was  sick,  and  during  the  afternoon  he 
cared  for  and  doctored  the  animal.  Prentice  sent  word  to  the 
plaintiff.  The  plaintiff  arrived  in  the  evening  of  that  day,  and 
found  the  mule  lying  upon  the  grass,  unable  to  get  up.  He  took 
charge  of  the  mule,  administered  to  him  remedies,  and,  with  the 
help  of  the  defendant,  on  the  morning  of  the  3d  of  August,  drew 
him  to  the  barn,  where  he  died  during  the  day.  The  evidence 
tended  to  show  that  the  mule  was  carefully  used  by  the  defend- 
ant, and  that  nothing  that  he  did  with  him  in  any  manner  con- 
tributed to  his  sickness  or  death.  The  defendant  did  not  know 
that  the  plaintiff  owned,  or  had  any  interest  in,  the  mule.  He 
supposed  it  belonged  to  Prentice.  The  latter  had  no  right  to 
allow  defendant  to  use  the  animal.  The  trial  court  held,  upon 
these  facts,  that  as  a  matter  of  law  the  defendant  had  converted 
the  mule,  and  was  liable  for  its  value.  We  fail  to  find  in  these 
facts  evidence  of  conversion.  Having  received  him  from  Prentice 
in  good  faith,  in  ignorance  of  his  want  of  title,  before  the  defend- 
ant could  be  made  liable  for  conversion  a  demand  and  refusal 
were  necessary.  Defendant  was  not  shown  to  have  made  any 
claim  or  to  have  exercised  any  dominion  over  the  animal  to  the 
exclusion  of  the  plaintiff's  rights.  No  intentional  wrong  on  the 
part  of  the  defendant  was  proven.  When  the  plaintiff  arrived, 
he  took  possession  of  his  property,  and  remained  in  possession  un- 
til it  died.  It  will  appear  from  an  examination  of  the  authori- 
ties to  which  we  are  referred  by  the  respondent's  counsel  that  such 
purchasers  were  either  shown  to  have  exercised  dominion  over 
the  property  to  the  exclusion  of  the  true  owner,  or  to  have  dis 
posed  of  it  so  that  it  could  not  be  returned  to  the  owner,  or  to 
have  been  guilty  of  some  tortious  act  in  reference  to  it.  It  was 
held  in  the  case  of  Piano  Manuf'g  Co.  v.  Northern  Pac.  Elevator 
Co.,  51  Minn.  167,  53  N.  W.  202,  that  to  maintain  trover  against 
one  who  received  property  in  good  faith,  ignorant  of  the  want  of 
title  of  the  one  from  whom  he  received  it,  a  demand  and  refusal 
must  be  shown.  The  mere  purchase  of  goods  from  one  who  did 
not  own  them,  and  has  no  right  to  sell  them,  does  not  consti- 
tute conversion,  unless  the  buyer  afterwards  refuse  to  return 
v.33N.Y.s.no.4—  26 
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them  to  the  owner  on  demand,  or  has  converted  them  to  his  own 
use,  so  that  he  cannot  return  them  if  requested.  Valentine  v. 
Duff  (Ind.  App.)  34  N.  E.  453.  If  one  purchase  stolen  goods  in 
good  faith,  a  demand  and  refusal  .are  necessary  to  establish  con- 
version. If,  however,  the  goods  be  sold  by  such  purchaser,  no 
demand  would  be  necessary.  The  act  of  selling  would,  in  such  a 
case,  constitute  the  conversion.  The  purpose  of  the  demand  is 
to  turn  an  otherwise  lawful  possession  into  an  unlawful  one. 
Pease  v.  Smith,  61  N.  Y.  477.  If  one  in  possession  of  property 
as  the  apparent  owner  sell  it  to  another,  trover  does  not  lie  in 
favor  of  the  true  owner  against  the  purchaser,  unless  the  latter 
assume  dominion  over  the  property  after  notice  of  the  plaintiffs 
title.  An  intention  must  be  shown  on  the  part  of  the  defendant 
to  take  to  himself  the  property  in  the  goods,  or  to  deprive  the 
owner  thereof.  Parker  v.  Middlebrook,  24  Conn.  207;  2  Hil. 
Torts,  97. 

If  the  plaintiff 'had  made  a  case  showing  a  conversion  of  the 
property,  still  this  judgment  should  not  be  allowed  to  stand,  for 
the  reason  that  the  damages  are  excessive.  There  is  nothing  in 
the  case  tending  to  show  that  the  use  of  the  mule  by  the  defend- 
ant in  any  way  tended  to  its  sickness  or  death.  The  evidence 
was  that  he  was  kindly  and  properly  used  by  the  defendant,  and 
without  any  apparent  cause  he  became  sick  and  died;  and  yet, 
with  this  evidence  undisputed,  the  jury  found  a  verdict  for  $55 
damages.  The  plaintiff's  witnesses,  it  is  true,  testified  that  the 
mule  was  worth  even  more  than  the  amount  of  the  verdict,  but 
they  obviously  based  their  opinion  as  to  value  upon  the  assump- 
tion that  the  mule,  when  it  came  in  the  defendant's  possession, 
was  well.  They  must  have  assumed  that  its  use  by  the  defend- 
ant in  some  way  caused  its  death.  Such  an  assumption  was  not 
justified  by  the  facts.  Had  the  plaintiff  established  a  technical 
conversion,  he  was  not  entitled  to  recover  anything  more  than  his 
actual  damages,  which,  under  the  circumstances,  were  nominal. 
The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event    All  concur. 


<86  Hun,  17.) 

SPAULDING  v.  FIERLE  et  al. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12, 1806.) 

Vendor  and  Purchaser—  Speculative  Purchase— Time  of  Essence. 

Where  an  agreement  to  purchase  land  Is  made  at  a  time  of  activity  in 
the  real-estate  market,  for  the  purpose  of  reselling  at  a  profit,  time  is  of 
the  essence  of  the  contract;  and  it  will  not  be  enforced  against  the  pur- 
chaser after  the  time  specified  for  performance,  and  after  such  activity 
in  the  market  has  subsided. 

Appeal  from  special  term,  Erie  county. 

Action  by  Nellie  M.  Spaulding  against  Leonard  Fierle  and  an- 
other to  recover  money  paid  under  a  contract  to  purchase  land. 
There  was  a  judgment  in  favor  of  plaintiff,  and  defendants  appeal. 
Affirmed. 
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Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

George  G.  Miller,  for  appellants.  . 
Lewis  M.  Spaulding,  for  respondent 

LEWIS,  J.  On  the  24th  day  of  December,  1892,  an  agreement 
in  writing  was  made  by  the  terms  of  which  the  defendants  agreed 
to  sell  and  convey  to  the  plaintiff  by  warranty  deed  a  piece  of  land 
of  about  10  acres,  situate  in  the  town  of  Hamburg,  Erie  county, 
for  the  consideration  of  $3,500.  The  plaintiff  paid  at  the  time  of 
the  execution  of  the  contract  |490,  and  agreed  to  pay,  six  months 
from  the  date  thereof,  the  further  sum  of  f 1,000,  and  secure  the 
balance  of  the  purchase  price  by  her  bond  and  a  mortgage  on  the 
premises  as  security  for  the  payment  thereof.  The  defendants  were, 
upon  the  performance  of  the  agreement  by  the  plaintiff,  to  convey 
to  her  the  said  premises,  and  to  furnish  to  plaintiff,  within  10  days 
from  the  date  of  the  agreement,  full  tax  and  title  searches,  showing 
a  marketable  title  in  the  defendants,  each  party  to  pay  one-half 
of  the  cost  thereof.  Plaintiffs  husband  was  a  lawyer,  and  resided 
in  the  city  of  Buffalo,  and  by  an  arrangement  with  the  defendants 
he  was  to  look  after  the  ordering  of  searches.  The  defendants 
had  theretofore  purchased  a  piece  of  land  in  the  town  of  Hamburg, 
and,  as  they  supposed,  entered  into  possession  of  the  land  thus 
bought,  which  they  supposed  was  the  land  they  agreed  to  convey 
to  the  plaintiff.  But  when  the  title  search  came  to  be  made 
it  was  disclosed  that  the  land  they  contracted  to  sell  to  plain- 
tiff was  not  described  in  their  title  deed,  but  another  piece  of  land 
in  the  same  town  by  mistake  had  been  conveyed  to  them.  The 
defendants  at  once  set  about  to  correct  the  error  and  obtain  a 
deed  of  the  land  which  they  had  purchased.  Their  grantor  was  at 
the  time  in  Europe,  and  was  seriously  ill,  and  died  without  exe- 
cuting a  deed  to  correct  the  error  mentioned.  The  defendants 
finally  obtained  title  to  the  land  they  had  contracted  to  sell  plain- 
tiff from  their  grantor's  executor,  but  not  until  the  4th  or  5th  of 
August,  1893,  more  than  a  month  after  the  time  they  had  agreed 
to  convey  to  plaintiff.  Defendants  never  furnished  the  tax  or  tax- 
title  search.  After  the  time  fixed  in  the  contract  for  the  con- 
veyance of  the  property  to  the  plaintiff,  and  before  the  defendants 
were  in  a  situation  to  convey  the  property,  the  plaintiff  gave  notice 
that  she  elected  to  cancel  the  contract,  and  demanded  the  return 
of  the  f490  which  she  paid  at  the  time  of  making  the  contract. 
The  defendants  refused  to  pay,  and  this  action  was  brought. 

At  the  time  the  contract  was  made,  there  was  an  active  boom  in 
real  estate  in  the  vicinity  of  and  including  the  land  contracted  to 
be  sold  to  the  plaintiff.  Speculators  had  purchased  large  quanti- 
ties of  land  in  the  immediate  vicinity  of  the  land  in  question,  and  it 
was  rumored  that  there  was  about  to  be  established  near  this  land 
a  factory  for  the  manufacture  of  Gatling  guns,  and  the  market 
value  of  lands  in  that  neighborhood  had  very  largely  increased. 
The  marketable  value  of  land  remained  high  until  the  early  part 
of  the  summer  of  1893,  when  prices  suddenly  collapsed  and  re- 
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ceded  to  their  normal  state  as  farming  lands.  The  plaintiff  pur- 
chased the  land  for  speculative  purposes.  She  was  anxious  while 
the  boom  continued  to  obtain  title,  but  when  the  collapse  came 
she  did  not  wish  the  land,  but  wanted  the  f 490  she  had  paid  to  the  de- 
fendants. The  defendants  had  contracted  to  sell  to  the  plaintiff 
land  which  they  at  the  time  had  no  title  to,  and  were  not,  therefore, 
in  a  situation  to  perform  their  agreement  This  was  not  through 
any  fault  of  theirs,  but  was  their  misfortune.  The  plaintiff  having 
purchased  the  land  to  sell  again,  and  having,  as  her  husband  testi- 
fied, lost  an  opportunity  to  sell  it  because  of  the  defect  in  defendants' 
title,  it  must,  we  think,  be  held  that  time  was  of  the  essence  of  the 
contract,  and  that  the  plaintiff  was  not  bound  to  take  title  in  the 
month  of  August,  more  than  a  month  after  the  time  fixed  by  the 
contract  for  the  delivery  of  the  deed.  Bank  v.  Thomson,  55  N.  Y. 
7;  Schmidt  v.  Reed,  132  N.  Y.  116,  30  N.  E.  373.  Had  the  title 
search  when  furnished  shown  good  title  in  the  defendants,  the  plain- 
tiff might  have  been  in  a  situation  to  dispose  of  the  property,  even 
before  the  time  fixed  for  the  delivery  of  the  deed  had  arrived.  Not- 
withstanding the  contract  provided  that  the  plaintiff  should  pay 
the  further  sum  of  $1,000  six  months  from  the  date  of  the  contract, 
and  secure  the  balance  by  her  bond  and  mortgage  as  a  condition 
of  the  conveyance  of  the  property  to  her,  the  defendants  concededly 
were  not  in  a  condition  to  give  her  title,  and  she  was  not  required 
to  go  through  the  useless  ceremony  of  making  a  tender.  The  evi- 
dence was  sufficient  to  justify  the  conclusions  of  the  trial  court  that 
time  was  of  the  essence  of  the  contract,  and  that  the  defendants 
were  in  default  in  not  furnishing  and  delivering  searches  and  deeds 
of  the  property,  and  therefore  the  plaintiff  was  entitled  to  recover 
the  money  she  paid  at  the  time  of  the  making  of  the  contract  The 
judgment  appealed  from  should  be  affirmed.   All  concur. 

(86  Uuu,  35.) 

MARTIN  v.  ROCHESTER  GERMAN  INS.  CO. 

(Supreme  Court,  General  Term,  Fifth  Department  April  12, 1896.) 

Fere  Ins chance— Conditions  of  Policy— Occupancy  op  Premises. 

A  fire  insurance  policy  provided  that,  in  case  a  certain  house  and 
farming  implements  owned  by  plaintiff  should  be  destroyed  by  fire,  de- 
fendant insurance  company  would  pay  plaintiff's  loss,  to  a  certain  amount, 
and  that  the  policy  should  become  void  if  the  "building  herein  described 
•  •  •  be  or  become  vacant  or  unoccupied,  and  so  remain  for  10  days." 
Held,  that  the  condition  of  the  policy  as  to  occupancy  was  not  complied 
with  by  placing  the  farming  implements  in  the  house  after  the  removal 
of  the  tenant  therefrom. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Killean  Martin  against  the  Rochester  German  Insur- 
ance Company.  From  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff  for  part  of  the  relief  asked,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

John  E.  Robson,  for  appellant 
George  F.  Youman,  for  respondent 
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LEWIS,  J.  The  cause  of  action,  as  stated  in  the  complaint,  is 
that  the  defendant,  in  and  by  the  terms  of  an  insurance  policy,  in 
consideration  of  premium  paid  by  the  plaintiff,  contracted  and 
agreed  with  the  plaintiff,  among  other  things,  that  in  case  a  cer- 
tain house  owned  by  plaintiff  should  be  occupied  by  plaintiff  or 
by  a  tenant  during  the  three  years  next  following  the  9th  day  of 
April,  1892,  and  at  any  time  during  said  period  should  be  de- 
stroyed by  fire,  without  fault  or  negligence  of  the  plaintiff,  and 
in  case  certain  farming  implements  should  be  so  destroyed,  then 
defendant  would  pay  to  plaintiff  the  amount  of  his  less  occasioned 
by  said  fire,  not  exceeding  the  sum  of  $400,  upon  the  said  dwell- 
ing house;  and  that  the  house  so  insured  and  occupied  was  de- 
stroyed by  fire,  to  the  damage  of  the  plaintiff,  etc 

The  allegations  of  the  complaint  as  to  the  insurance  and  the 
conditions  thereof  were  not  denied  by  the  answer,  and  hence,  for 
the  purposes  of  the  trial,  must  be  considered  to  be  the  established 
facts.    Code  Civ.  Proc  §  522;  Potter  v.  Smith,  70  N.  Y.  299. 

At  the  time  the  policy  was  issued,  the  dwelling  house  was  occu- 
pied by  a  tenant  of  the  plaintiff.  He  remained  therein  until  the 
5th  day  of  April,  1893,  when  he  moved  his  family  out,  with  the 
principal  part  of  his  furniture;  leaving,  however,  a  few  articles 
of  furniture  in  the  house.  The  plaintiff  thereupon  put  into  the 
house  some  farming  implements,  which  remained  therein  down 
to  the  time  of  the  fire,  which  occurred  on  the  1st  day  of  March, 
1894.  This  was  the  only  manner  in  which  the  house  was  occu- 
pied from  the  time  the  tenant  left,  as  stated,  down  to  the  time 
of  the  fire.  The  plaintiff  had  a  verdict  for  $60,  for  his  loss  on 
farming  implements.  The  trial  court  held  that  the  house  was 
"unoccupied,"  within  the  meaning  of  the  policy,  after  the  same 
was  vacated  by  the  tenant.  The  policy  was  read  in  evidence, 
and,  from  it,  it  appeared  that  a  portion  of  the  property  insured 
was  a  frame  dwelling  house,  described  as  a  "building  situated  in 
the  town  of  Bush,  county  of  Monroe,  state  of  New  York,  and  occu- 
pied by  tenant,  and  insured."  The  policy  further  provided  as 
follows: 

"This  entfre  policy,  unless  otherwise  provided  by  agreement  Indorsed  hereon 
or  added  hereto,  shall  be  void  *  •  •  If  a  building  herein  described,  whether 
intended  for  occupancy  by  owner  or  tenant,  be  or  become  vacant  or  unoccu- 
pied, and  so  remain  for  ten  days." 

It  is  the  contention  of  the  appellant's  counsel  that  the  condi- 
tions of  the  policy  as  to  occupancy  were  complied  with  by  the 
placing  of  the  farming  implements  in  the  dwelling  house  after  the 
removal  of  the  tenant.  We  do  not  so  construe  the  policy.  The 
house  was  "unoccupied,"  within  the  meaning  of  the  policy,  after 
the  tenant  removed  therefrom.  Barry  v.  Insurance  Co.,  35  Hun, 
601;  Herrman  v.  Insurance  Co.,  85  N.  Y.  162;  Halpin  v.  Insurance 
Co.,  118  N.  Y.  105,  23  N.  E.  482;  Halpin  v.  Insurance  Co.,  120  N. 
Y.  670,  23  N.  E.  988. 

The  plaintiff  sought  to  introduce  parol  evidence  to  show  that 
the  agent  effecting  the  insurance  gave  the  construction  contended 
for  by  the  plaintiff  to  the  language  of  the  policy;  but,  as  hereto- 
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fore  stated,  the  plaintiff,  in  his  complaint,  put  a  different  construc- 
tion upon  the  policy,  the  same  as  that  given  to  it  by  the  trial 
court  The  language  of  the  policy  does  not  seem  to  us  to  be  at 
all  ambiguous.  It  was  an  occupancy  by  a  family  that  was  pro- 
vided for,  and,  in  case  the  plaintiff's  tenant  vacated  the  prem- 
ises, it  was  incumbent  upon  the  plaintiff  to  see  that  it  was  oc- 
cupied by  another  family.  It  is  a  matter  of  common  knowledge 
that  underwriters  esteem  a  dwelling  house  not  occupied  as  a 
residence  to  be  more  liable  to  destruction  by  fire  than  one  thus 
occupied.  Incendiarism  is  an  important  factor  in  insurance  risks. 
The  presence  of  a  family  in  a  house  tends  to  protect  it  against  the 
work  of  incendiaries.  The  presence  of  the  plaintiffs  farming  im- 
plements in  the  dwelling  cannot  be  said  to  have  in  any  manner 
protected  it  against  fires. 

The  trial  court  properly  held  that  the  plaintiff  was  not  entitled 
to  recover  the  loss  upon  the  dwelling  house.  That  being  the 
only  question  presented  by  this  appeal,  the  judgment  and  order 
appealed  from  should  be  affirmed,  with  costs  of  this  appeal  to  the 
respondent    All  concur. 


(85  Hun.  492.) 

GROVES  v.  ACKER  et  al 

(Supreme  Court,  General  Term,  Fifth  Department  April  12,  1895.) 

1.  Triai^-Directing  Verdict— Request  by  Both  Parties. 

Where  both  parties  ask  for  the  direction  of  a  verdict,  a  motion  by  one 
of  them  to  withdraw  bis  request  and  to  go  to  the  jury  on  all  the  questions 
In  the  case  will  not  be  granted  where  he  does  not  ask  to  have  any  specific 
questions  of  fact  submitted  to  the  jury. 

&  Corporations— Contracts— Individual  Liability  of  Officers. 

Plaintiff,  having  been  solicited  by  one  of  the  officers  of  defendant  loan 
association  to  loan  it  money,  attended  a  meeting  of  the  directors  at  which 
a  resolution  was  adopted  agreeing  to  accept  a  loan  from  plaintiff  on  cer- 
tain terms.  He  thereupon  paid  the  money  to  the  association,  and  was 
given  a  shareholder's  pass  book.  Plaintiff  having  stated  that  he  might 
within  a  short  time  desire  to  go  into  business  and  use  the  money,  an  agree- 
ment was  written  on  the  last  page  of  his  pass  book  stating  that  "we, 
the  undersigned  officers  of"  the  association,  agreed  to  pay  plaintiff,  on 
withdrawal  from  the  association,  cash  or  a  well-indorsed  note  for  not 
over  three  months.  The  agreement  was  signed  by  defendants,  each  affix- 
ing his  official  designation  to  his  name.  Held,  that  the  contract  was  on 
behalf  of  the  association,  and  was  not  the  individual  obligation  of  de- 
fendants. 

Appeal  from  circuit  court,  Monroe  county. 

Action  by  Thomas  H.  Groves  against  John  L.  Acker  and  others. 
From  a  judgment  entered  on  a  verdict  directed  by  the  court  in  favor 
of  defendants,  plaintiff  appeals.  Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

David  Hayes,  for  appellant 
John  Desmond,  for  respondents. 

LEWIS,  J.  This  action  was  brought  to  recover  of  the  defendants 
moneys  deposited  by  the  plaintiff  with  the  Brown  Street  &  Jef- 
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ferson  Avenue  Dime  Permanent  Savings  &  Loan  Association,  a 
domestic  corporation,  located  in  the  city  of  Rochester.  The  amount 
claimed  in  the  complaint  was  upward  of  $14,000,  but  the  amount 
which  the  plaintiff  upon  the  trial  claimed  to  recover  was  the  sum 
of  $5,000.  At  the  close  of  the  evidence,  plaintiff's  counsel  asked 
for  a  direction  of  a  verdict  in  his  client's  favor  for  the  sum  of  $5,000. 
His  motion  was  denied,  and  he  duly  excepted.  Defendants'  counsel 
then  moved  for  the  direction  of  a  verdict  for  the  defendants.  This 
motion  was  granted,  and  the  plaintiff  duly  excepted.  Plaintiffs 
counsel  thereupon  asked  leave  to  withdraw  his  motion  for  a  direc- 
tion of  a  verdict,  and  to  be  permitted  to  pro  to  the  jury  upon  all 
the  questions  in  the  case.  His  motion  was  denied.  He  did  not 
ask  to  have  any  specific  questions  of  fact  submitted  to  the  jury. 
It  was  not,  therefore,  error  to  refuse  his  request.  Mayer  v.  Dean, 
115  N.  Y.  556,  22  N.  E.  261.  The  parties  having  requested  the 
direction  of  a  verdict  in  their  favor  respectively,  the  questions  of 
fact  were  for  the  consideration  and  decision  of  the  court. 

It  was  established  by  the  evidence  that  the  plaintiff  had  on  de- 
posit in  a  bank  in  the  city  of  Rochester  a  considerable  sum  of 
money,  which  was  drawing  only  4  per  cent  interest  The  defend- 
ants, with  others,  were  directors  of  the  loan  association  mentioned. 
The  defendant  Spiess,  being  informed  that  the  plaintiff  had  money 
in  a  bank,  and  that  it  was  drawing  but  4  per  cent,  interest,  suggested 
to  him  that,  if  he  would  loan  some  money  to  the  association,  he 
would  obtain  a  much  larger  rate  of  interest.  He  informed  him  that 
the  association  was  paying  to  its  subscribers  some  16  per  cent 
annually  upon  its  shares,  and  that  it  would  be  to  his  interest  to 
withdraw  his  money  from  the  bank,  and  loan  it  to  the  association. 
By  arrangement,  the  plaintiff  met  the  directors  of  the  association 
at  a  meeting  held  on  the  3d  day  of  January,  1888;  and  the  plan  of 
the  business  of  the  association  was  explained  to  the  plaintiff  by  the 
directors.  The  plaintiff  concluded  to  loan  $5,000  to  the  association, 
and  thereupon,  in  the  presence  of  the  plaintiff,  the  following  resolu- 
tion was  adopted  by  the  board  of  directors: 

"On  motion  of  John  A.  Spiess,  It  was  agreed  to  accept  the  loan  of  $5,000 
from  Thomas  H.  Groves  at  fonr  per  cent  per  annum  until  our  next  quarter. 
He  shall,  however,  withdraw  loan  at  any  time  In  cash  or  association  notes 
not  to  exceed  three  months,  with  interest  At  end  of  present  quarter,  If 
loan  is  not  withdrawn,  dividends  shall  be  allowed  as  on  ordinary  stock." 

Plaintiff  had  informed  the  directors  that  he  might  desire  to  with- 
draw the  money  for  use  if  he  should  engage  in  business.  He  paid 
into  the  association  $5,025,  and  was  given  a  pass  book,  such  as  is 
furnished  subscribers  to  the  shares  of  the  association.  It  appears 
from  an  entry  in  his  pass  book,  dated  on  the  day  the  money  was 
advanced,  that  the  plaintiff  had  subscribed  for  500  shares  of  the 
stock  of  the  association.  He  was  credited  with  having  paid  the 
$5,000,  and  the  further  sum  of  $25,  that  being  the  entrance  fee  on 
500  shares,  according  to  the  regulations  of  the  association.  The 
plaintiff  having  suggested,  as  stated,  that  he  might  desire  to  with- 
draw the  money,  there  was  written  upon  the  last  page  of  his  pass 
book  an  agreement  upon  which  he  relies  to  sustain  his  cause  of  ac- 
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tion.  The  agreement  was  signed  by  the  defendants,  and  delivered 
to  the  plaintiff,  and  is  as  follows: 

"We,  the  undersigned,  officers  of  The  Brown  Street  and  Jefferson  Avenue 
Dime  Permanent  Savings  &  Loan  Association,  of  Rochester,  N.  Y.,  hereby 
agree  with  Thomas  H.  Groves  that  we  will  pay  him  Interest  at  the  rate  of 
four  per  cent  per  annum  on  $6,000,  paid  by  him  Into  the  treasury  of  said 
association,  until  the  first  day  of  March  next,  and  also  agree  to  pay  him  the 
cash  on  withdrawal  or  a  well-indorsed  note  for  not  over  three  months, 
with  use. 

"Rochester,  January  3, 1888.  John  L.  Acker,  President 


It  is  the  contention  of  the  plaintiff  that  this  contract  was  the 
individual  obligation  of  the  defendants;  that  they  had  no  author- 
ity to,  and  did  not  intend  to,  and  did  not  in  fact,  execute  it  as 
a  corporate  obligation;  and  that  having  called  upon  the  society 
for  his  money,  and  it  not  being  paid,  he  was  entitled  to  recover 
of  the  defendants  personally  under  this  agreement. 

The  $5,000  was  allowed  by  the  plaintiff  to  remain  with  the  asso- 
ciation, without  notice  of  withdrawal,  until  the  year  1893.  He 
made  other  deposits  with  the  association  from  time  to  time,  aggre- 
gating $5,520.  He  was  duly  credited  in  his  pass  book  with  divi- 
dends on  his  shares,  amounting  in  all  to  $3,740.48.  No  distinc- 
tion was  made  in  the  entries  in  his  pass  book  between  these  vari- 
ous deposits.  At  the  close  of  the  first  quarter  (March  1, 1889),  the 
association  paid  to  plaintiff  $33.33.  This  was  interest  upon  the 
$5,000,  at  the  rate  of  4  per  cent  per  annum.  Letters  from  the 
plaintiff  to  the  association  were  read  in  evidence  which  tended  to 
show  that  he  understood  that  his  dealings  were  with  the  asso- 
ciation, and  not  with  the  defendants  personally.  The  articles  of 
association  of  the  company  provided  that  persons  loaning  money 
to  the  company  might  withdraw  the  same  upon  giving  written 
notice  of  such  intention.  The  plaintiff  directed  a  notice  to  the 
secretary  of  the  association  on  the  3d  day  of  February,  1893,  of 
his  desire  to  withdraw  the  sum  of  $10,000,  giving  as  a  reason  that 
he  was  about  to  open  a  store.    He  stated  in  the  notice  as  follows: 

"My  agreement  with  the  association  was  that  at  any  time  I  needed  money, 
if  the  association  did  not  have  it  they  would  give  me  the  association's  notes 
for  two  or  three  months,  with  interest  so  I  could  use  them  at  once.  It  la 
written  In  the  back  of  my  pass  book,  as  you  will  remember,"-  etc 

At  the  time  this  notice  was  received,  there  were  other  applica- 
tions for  withdrawals  on  file.  The  articles  of  association  pro- 
vided that  applications  for  withdrawals  of  money  should  be  num- 
bered and  paid  in  the  order  in  which  they  were  received.  The 
association  neglected  to  respond  at  once  to  plaintiff's  call,  and 
he  commenced  this  action  against  the  defendants. 

The  evidence  fairly  established  that  the  plaintiff  was  aware  when 
he  loaned  the  money  that  the  defendants  were  acting  as  the  rep- 
resentatives of  the  association.  There  was  no  reason,  so  far  as 
appears,  why  the  defendants  should  assume  any  personal  respon- 
sibility in  the  matter.    They  were  directors  and  officers  of  the 


"Frank  Horn,  Vice  President 
"John  P.  Smith,  Secretary. 
"John  A.  Spiess,  Treasurer." 
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company,  but  they  had  no  other  interest  in  its  affairs  that  was  not 
common  to  all  of  the  shareholders.  In  signing  the  instrument, 
the  defendants  affixed  the  title  of  their  office  to  their  signatures. 
There  was  no  occasion  for  their  so  doing  if  they  were  to  become 
personally  liable.  The  resolution  consenting  to  take  the  money 
is  quite  significant.  Reading  the  resolution  and  the  agreement 
together,  it  is  quite  apparent  that  the  parties  intended  to  provide 
that  the  plaintiff  should  be  at  liberty  to  withdraw  his  money  at 
any  time  prior  to  the  1st  of  MarcL  following,  without  the  for- 
mality of  giving  a  written  notice;  but,  if  he  permitted  it  to  re- 
main with  the  association  thereafter,  it  was  to  be  subject  to  the 
roles  and  regulations  of  the  association  as  to  the  manner  of  its 
withdrawal.  The  only  reasonable  inference  to  be  drawn  from  the 
evidence  is  that  the  plaintiff,  in  loaning  his  money  and  in  receiv- 
ing the  contract,  understood  that  he  was  dealing  with  the  associ- 
ation, and  that  the  defendants,  in  executing  the  contract,  did 
so  in  their  official  capacity,  without  intending  to  be  liable  person- 
ally. The  power  to  borrow  money  was  given  to  the  associa- 
tion by  the  statute  under  which  it  was  organized.  It  could  also 
obtain  money  by  issuing  shares  of  stock  to  its  members,  and  re- 
ceiving dues  thereon.  The  following  authorities  sustain  the  con- 
struction given  to  this  instrument  by  the  trial  court  Mott  v. 
Hicks,  1  Cow.  513;  Babcock  v.  Beman,  11  N.  Y.  200;  Bank  of 
Genesee  v.  Patchin  Bank,  13  N.  Y.  309,  19  N.  Y.  312;  Bank  v. 
Clark,  139  N.  Y.  307,  34  N.  E.  908.  The  fact  that  the  plaintiff  was 
fully  aware  of  the  character  in  which  the  defendants  assumed  to 
act  distinguishes,  we  think,  this  case  from  the  authorities  to 
which  we  are  referred  by  the  plaintiff's  counsel. 
The  judgment  appealed  from  should  be  affirmed.    All  concur. 


(84  Hun.  341.) 

SHRUMP  PARFITT. 

(Supreme  Court,  General  Term,  Second  Department  February  11,  1893.) 

Arbitration  and  Award— Findings  not  within  Submission. 

A  finding  not  within  the  submission  will  not  vitiate  the  award,  where 
it  Is  severable,  and  may  be  rejected  without  affecting  the  rest 

Appeal  from  special  term. 

Action  by  Frederick  W.  Shrump  against  Walter  E.  Parfltt  From 
a  judgment  entered  on  the  award  of  arbitrators  in  favor  of  plaintiff, 
and  from  an  order  confirming  the  award  and  denying  a  motion  to 
vacate  it,  defendant  appeals.  Affirmed. 
The  opinion  of  Mr.  Justice  GAYNOR  at  special  term  is  as  follows: 
The  defendant  objects  to  the  award  upon  the  ground  that  the  arbitrators 
exceeded  their  powers.  If  they  did  not  exceed  their  powers,— In  other  words, 
if  they  kept  within  their  Jurisdiction,— their  award  is  unassailable,  unless 
for  corruption,  fraud,  or  like  misconduct  and  will  not  be  set  aside  for  er- 
rors of  law  or  of  fact  on  their  part  Fudickar  v.  Insurance  Co.,  62  N.  Y. 
392;  Masury  v.  Whiton,  111  N.  Y.  679,  18  N.  E.  638;  Herbst  v.  Hagenaers, 
137  N.  Y.  290,  33  N.  E.  315;  Code  Civ.  Proc.  8  2374.  After  rejecting  the 
stones,  the  defendant  mutilated  them  by  knocking  off  the  corner  or  a  piece 
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of  the  molding  of  each  with  a  hammer.  In  his  capacity  of  architect  he  had 
the  power,  and  it  was  his  duty,  to  reject  stones  unfit  and  not  in  accordance 
with  the  contract  It  was  submitted  to  the  arbitrators  by  the  arbitration 
agreement  to  determine  (1)  the  number  of  stones  rejected  and  injured  with 
the  hammer  as  above  stated;  (2)  the  value  of  each  stone  after  rejection  and 
before  the  Injury;  (3)  the  damage  done  by  reason  of  the  said  acts.  The  arbi- 
trators have  precisely  determined  these  three  things  by  their  findings  num- 
bered 12,  13,  16,  which  correspond  in  so  many  words  to  the  propositions 
submitted.  If  they  had  made  no  other  finding,  ingenuity  could  suggest  no 
objection  to  their  award,  within  the  narrow  limits  allowable.  They  have 
specifically  found  in  addition,  and  unnecessarily,  that  the  defendant  had  no 
right  to  arbitrarily  reject  stones;  that  he  did  not  reject  any  by  marking 
them  with  a  pencil;  that  he  did  not  notify  the  plaintiff  of  the  rejection  of 
the  stones  before  breaking  or  mutilating  them;  that  he  arbitrarily  mutilated 
them;  and  substantially,  that  those  he  so  mutilated  were  fit,  and  therefore 
(by  implication)  arbitrarily  rejected.  I  do  not  see,  and  cannot  say,  that  these 
findings  necessarily  affected  the  result  They  were  Irrelevant  and,  so  long 
as  the  award  was  within  the  Jurisdiction  of  the  arbitrators,  are  not  to  be 
regarded.  The  contention  for  the  defendant  Is  that  the  mere  rejection  of 
the  stones,  whether  they  were  fit  or  unfit,  made  them  useless,  except  to  be 
broken  up  for  rubble,  for  which  use  their  value  would  be  only  $34.50,  as  is 
found;  and  that,  as  the  chipping  off  of  the  corners  or  moldings  could  not 
affect  their  value  for  this  use,  the  defendant  did  them  no  damage.  The 
reason,  it  is  said,  why  rejection  would  make  them  nearly  valueless,  is  that, 
as  they  were  fashioned  for  this  particular  church  tower,  they  could  be  used 
for  nothing  else  except  rubble,  as  it  Is  altogether  improbable  that  any  tower 
exactly  like  it  will  ever  be  built  The  arbitrators,  as  we  have  seen,  were 
made  the  judges  of  what  the  stones  were  worth  after  rejection  and  before 
being  mutilated;  and  as  It  Is  plain  that  In  determining  such  value,  as  they  did 
In  so  many  words,  it  mattered  not  whether  they  were  rejected  arbitrarily 
or  in  good  faith,  the  finding  that  they  were  rejected  arbitrarily,  and  the 
similar  findings,  are  of  no  consequence.  The  rejection  is  what  affected  their 
value  by  destroying  their  use,  and  not  the  good  or  bad  faith  with  which  they 
were  rejected.  Hence  It  cannot  be  assumed  that  the  arbitrators  found  that 
they  were  worth  more  after  being  rejected  arbitrarily  than  if  they  had 
been  rejected  in  good  faith.  Some  of  the  stones  broken  by  the  defendant 
were  already  laid,  and  by  finding  15  it  Is  determined  that  the  plaintiff  was 
damaged  $100,  the  cost  of  relaying  other  stones  in  their  place.  I  do  not 
see  how  this  comes  within  the  submission;  but,  as  It  is  severable,  it  may  be 
rejected,  letting  the  rest  stand.  137  N.  Y.  296,  33  N.  B.  315,  supra.  The 
basis  which  the  arbitrators  had  to  take  by  the  submission — for  so  It  is  therein 
set  down— was  that  the  stones  were  rejected  before  they  were  mutilated,  and 
the  only  measure  of  damage  allowed  to  them  was  the  injury  to  the  stone 
after  rejection.  The  basis  for  the  finding  of  $100  damage  was  that  the 
stones  were  fit,  and  should  not  have  been  rejected,  and  their  rejection  dam- 
aged the  plaintiff  to  the  extent  of  the  cost  of  relaying  other  stones  In  their 
place.  In  the  same  way  It  may  be  urged  that  the  finding  that  all  of  the 
stones  were  fit  affected  the  award  of  the  arbitrators.  But,  as  has  been 
seen,  it  cannot  be  certainly  said,  if  at  all,  that  It  affected  their  determina- 
tion of  the  value  of  the  stones  after  rejection  and  before  being  mutilated. 
That  determination  of  value  included  the  laid  stones  which  were  mutilated, 
and  all,  and  was  well  made,  and  it  was  as  far  as  they  could  go.  But  leav- 
ing aside  what  has  been  said  above,  it  would  be  sufficient  to  say  that,  if  the 
language  Of  the  award  enabled  the  court  to  say  that  the  arbitrators  consid- 
ered the  arbitrary  rejection  of  the  stones  as  increasing  their  value  after  re- 
jection over  what  it  would  be  if  they  had  been  properly  rejected  (a  thing 
too  absurd  to  be  attributed  to  them,  the  stones  being  Intrinsically  of  the 
same  value  In  either  case),  It  was.  after  all,  only  an  error  of  law  on  their 
part,  and,  as  has  been  seen,  the  court  may  not  regard  it  The  award  is  also 
objected  to  on  the  ground  that  it  is  not  definite  and  final,  but  no  reason  or 
particular  therefor  is  assigned.  The  award  is  confirmed  to  the  extent  of 
$1,317.93. 


Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 
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Herman  P.  Koepke,  for  appellant 
Horatio  C.  King,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs,  on  opinion  of  GAY- 
NOB,  J. 


(84  Hun,  570.) 

*     SAFETY  ELECTRIC  CONST.  CO.  v.  CREAMER. 

(Supreme  Court,  General  Term,  First  Department  February  15,  1895.) 

Accounting — When  Granted — Pleading. 

A  complaint  alleged  the  execution  of  a  contract  by  which  defendant 
gave  plaintiff  a  license  to  use  a  patent  owned  by  defendant,  and  plaintiff 
agreed  to  pay  therefor  certain  weekly  royalties,  and  a  percentage  of 
profits  on  the  articles  manufactured;  that  the  royalties  were  paid  up  to  a 
certain  date,  and  no  profits  were  made,  but  defendant  claimed  that  profits 
had  accrued;  that  an  Inspection  of  plaintiff's  books  had  been  offered; 
that  an  examination  of  a  long  and  complicated  account  would  be  neces- 
sary to  ascertain  whether  there  had  been  any  profits;  and  that  defendant 
threatened  to  enforce  a  forfeiture  of  the  contract  for  nonpayment  of 
profits.  An  accounting  was  asked,  and,  should  anything  be  found  to  be 
due  from  plaintiff  to  defendant  that  a  reasonable  time  be  allowed  within 
which  to  pay  It,  and  that  on  such  payment  defendant  be  barred  of  all 
right  to  forfeit  contract  Held,  that  an  accounting  would  not  be  granted, 
as  the  facts  alleged  In  the  complaint  showed  that  there  was  nothing  to  be 
accounted  for. 

Appeal  from  special  term,  New  York  county. 

Two  actions  by  the  Safety  Electric  Construction  Company  against 
Henry  Creamer.  Action  No.  1  was  for  an  accounting  under  a 
contract  between  the  parties,  and  action  No.  2  was  to  enjoin  defend- 
ant from  annulling  or  rescinding  the  contract  The  complaint  was 
dismissed  in  action  No.  1,  and  from  the  judgment  entered  on  such 
dismissal  plaintiff  appeals.  Affirmed. 

The  opinion  of  Mr.  Justice  PATTERSON,  dismissing  the  com- 
plaint, is  as  follows: 

This  action  was  brought  In  the  first  Instance  for  an  accounting  under  a 
contract  entered  Into  between  the  parties,  by  which,  among  other  things, 
the  plaintiff  was  to  pay  the  defendant,  in  addition  to  fixed  guarantied  royal- 
ties payable  weekly,  a  certain  percentage  of  profits  on  articles  to  be  manu- 
factured by  it  under  a  license  granted  by  the  defendant  a  patentee  of  an 
Important  Invention  used  In  connection  with  steam  machinery.  The  contract 
provided  that  in  default  of  payment  within  a  certain  time  after  notice,  the 
license  should  be  forfeited.  The  original  complaint  alleges  distinctly  that 
all  guarantied  royalties  were  paid  up  to  a  certain  date,  and  that  no  profits 
were  made,  but  that  the  defendant  claimed  profits  had  accrued;  that  an 
inspection  of  plaintiff's  books  had  been  offered;  that  an  examination  of  a  long 
and  complicated  account  would  be  necessary  to  ascertain  whether  any  prof- 
Its  had  arisen;  that  the  defendant  threatened  to  enforce  the  forfeiture,  and 
the  prayer  for  relief  was  for  accounting,  etc.  An  Injunction  was  not  asked 
for.  A  supplemental  complaint  (so-called)  was  served,  and  therein  it  was 
asked  that  it  be  Judicially  ascertained  whether  anything  Is  due  from  the 
plaintiff  to  defendant,  and,  If  it  be  found  there  Is,  that  the  plaintiff  be 
allowed  a  reasonable  time  within  which  to  pay  it,  and  that  upon  such 
payment  being  made  the  defendant  "be  barred  from  all  right  to  forfeit 
said  contract  and  from  claiming  or  attempting  to  claim  a  forfeiture  thereof 
for  any  matter  or  thing  done  previous  to  the  beginning  of  this  action," 
etc.  To  say  the  least,  this  is  a  very  peculiar  suit  Its  basis  Is  an  asserted 
right  to  an  accounting  under  a  state  of  facts  as  presented  by  the  plaintiff 
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itself,  conclusively  showing  that  no  accounting  is  necessary  for  any  legiti- 
mate purpose  in  enforcing  a  right  inhering  in  or  belonging  to  it  The  com- 
plaint sets  forth  distinctly  an  offer  of  payment  of  guarantied  royalties  (this 
offer  not  amounting  indeed  to  an  actual  tender),  and  that  it  (the  plaintiff) 
"has  made  no  profits  whatever  out  of  the  said  contract,  and  that  it  has 
lost  many  thousands  of  dollars  thereunder."  The  accounts  were  kept  by 
the  plaintiff;  the  defendant  had  nothing  to  do  with  them.  The  distinct  aver- 
ments of  the  complaint  are  that  nothing  was  owing  the  defendant  except 
guarantied  royalties  from  a  certain  date.  Why  should  the  plaintiff  have  an 
accounting  with  the  defendant  when  it  owes  him  nothing,  except  a  certain 
fixed  sum,  and  nothing  under  any  possible  circumstances,  according  to  its 
own  statement,  could  be  demanded  beyond  that  sum?  4.  suit  to  enjoin  the 
defendant  from  enforcing  the  forfeiture  or  from  molesting  the  plaintiff 
in  its  business  of  manufacturing  and  selling  goods  under  the  license,  and 
after  a  due  and  formal  tender  made  and  kept  good,  of  what  was  admitted  to 
be  due,  might  be  proper,  and,  if  the  allegations  of  a  complaint  so  framed  were 
found  to  be  true,  the  relief  should  be  granted.  As  originally  brought,  it 
must  be  conceded  that  this  action  is  not  of  that  character.  It  was  so  held 
by  the  general  term,  on  the  appeal  from  the  order  maintaining  the  temporary 
'  injunction.  19  N.  Y.  Supp.  747.  Under  prayer  for  relief  in  the  supple- 
mental complaint,  the  scope  of  the  action  is  perhaps  somewhat  enlarged; 
but,  whether  that  be  so  or  not,  as  this  action  is  framed,  if  there  is  no  right 
to  an  accounting,  there  is  no  right  to  any  part  of  the  specific  relief  sought. 
It  could  only  be  appropriate  after  an  accounting  as  the  complaint  stands,  and 
by  the  plaintiff's  own  showing  therein  there  is  nothing  to  be  accounted  for. 
The  complaint,  therefore,  must  be  dismissed,  with  costs. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Gustavus  W.  Bawson,  for  appellant. 
John  A.  Straley,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of 
special  term. 

(24  Civ.  Proc.  R.  259.) 

TWEEDY  v.  UNITED  LIFE  INS.  ASS'N. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.  February  27, 

1895.) 

Practice  in  Civil  Cases— Motion  to  Strike  Cause  from  Calendar. 

An  order  allowing  a  note  of  issue  to  be  filed  nunc  pro  tunc,  though  ir- 
regular because  obtained  by  plaintiff  without  notice  to  defendant,  is 
valid  until  set  aside;  but  where  plaintiff  has  waived  the  benefit  of  it 
by  making  a  new  motion  on  notice  for  leave  to  file  the  note  of  Issue  nunc 
pro  tunc,  a  motion  by  defendant  to  strike  the  cause  from  the  calendar  will 
be  granted. 

Action  by  Tweedy  against  the  United  Life  Insurance  Association. 
Defendant  moves  to  strike  the  cause  off  the  calendar.  Granted. 

DeLancey  Nicoll,  for  plaintiff. 
Harry  Wilber,  for  defendant 

DALY,  C.  J.  The  court  had  power  to  relieve  the  plaintiff  from 
the  consequences  of  his  mistake  in  filing  the  note  of  issue  for  No- 
vember, 1893,  in  the  wrong  office,  by  ordering  it  to  be  filed  nunc 
pro  tunc  in  the  office  of  the  clerk  of  this  court,  and  thus  supply  his 
omission  to  place  the  cause  upon  the  calendar  for  same  term  for 
which  it  had  been  noticed  for  trial   Code,  §  724.   But  the  order 
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which  the  plaintiff  obtained  for  that  purpose  was  irregular,  because 
applied  for  without  notice  to  the  defendant  It  is  valid,  however, 
until  set  aside;  and  as  its  effect  was  to  place  this  cause  upon  the 
general  calendar,  the  same  as  if  a  note  of  issue  had  been  filed  in 
due  time,  the  motion  now  made  by  defendant  to  strike  the  cause 
from  the  calendar  cannot  be  granted.  As  the  plaintiff,  however,  has 
waived  the  benefit  of  his  former  order  by  now  making  a  new  motion 
upon  notice  for  the  same  relief,  viz.  that  the  same  note  of  issue  be 
filed  nunc  pro  tunc  as  of  October  25,  1893,  for  the  November  term, 
1893,  the  matter  comes  up  for  disposition  upon  the  merits;  and  I 
wfll  grant  the  application  upon  condition  that  the  trial  be  stayed 
until  the  defendant  have  an  opportunity  to  move  for  the  commission 
which  he  desires,  and  for  a  stay  of  proceedings.  The  case  may  retain 
its  present  number,  and  will  be  marked  off  term. 


(24  Civ.  Proc.  R.  248.) 

KALISKE  v.  WEIL  et  al. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.  February, 

1896.1 

Practice  in  Civil  Casks— Dismissal— Nonsebvicb  of  Summons. 

A  complaint  will  not  be  dismissed  for  nonservice  of  summons  on  one  of 
the  defendants,  where  a  complete  determination  of  the  controversy  can 
be  had  without  the  presence  of  such  defendant. 

Action  for  specific  performance  of  an  agreement  for  a  release.  De- 
fendants move  to  dismiss  the  complaint  for  nonservice  of  summons 
on  one  of  the  defendants.  Denied. 

Edwin  T.  Taliaferro,  for  plaintiff. 
Hoi  comb  &  Martin,  for  defendants. 

PRYOR,  J.  Action  against  partners  for  specific  performance  of 
an  agreement  for  a  release,  and  motion  to  dismiss  the  complaint  for 
nonservice  of  summons  on  a  defendant  The  order  solicited  is  not 
authorized  by  section  821,  Code  Civ.  Proc.  Dismissal  of  the  com- 
plaint for  nonservice  of  summons  on  a  defendant  is  warranted  only 
"when  a  complete  determination  of  the  controversy  cannot  be  had" 
without  the  presence  of  such  defendant  But  counsel  for  the  mo- 
tion concedes  that  a  release  by  the  defendants  served  will  bind  the 
other.  What,  then,  is  wanting  to  a  complete  determination  of  the 
controversy?  Manifestly  nothing.  Counsel  objects  against  the  in- 
justice of  binding  a  party  in  his  absence,  to  which  the  twofold  an- 
swer is:  First,  that  the  defendant  not  served  might,  nevertheless, 
have  voluntarily  appeared  in  protection  of  his  rights  (Waffle  v.  Van- 
derheyden,  8  Paige,  45;  Lumber  Co.  v.  Bissell,  9  Paige,  225;  Skinner 
v.  Noyes,  7  Rob.  [N.  Y.]  228);  and,  secondly,  that  the  court  on  the- 
trial  wilt  if  necessary,,  direct  the  absent  defendant  to  be  brought  in 
(Code  Civ.  Proc  §  452;  Powell  v.  Finch,  5  Duer,  666). 

Motion  denied,  with  costs. 
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(24  Civ.  Proc.  R.  249.) 


FOLEY  v.  MERCANTILE  NAT.  BANK  et  al. 


(Common  Pleas  of  New  York  City  and  County,  Special  Term.  February  19. 

1895.) 

Pleading— Separately  Stating  and  Numbering  Defenses. 

Where  defendants,  "for  separate  answers  to  the  amended  complaint, 
and  by  way  of  counterclaim,"  set  up  the  details  of  the  transactions 
stated  in  the  complaint,  deny  certain  allegations  thereof,  and  demand  an 
accounting,  they  will  be  required  to  separately  state  and  number  each  de- 
fense and  counterclaim  as  required  by  Code  Civ.  Proc  8  607. 

Action  by  John  R.  Foley,  Jr.,  as  administrator,  against  the  Mer- 
cantile National  Bank  and  others.  Plaintiff  moves  to  compel  de- 
fendants to  separately  state  and  number,  their  defenses  and  coun- 
terclaims. Granted. 

Henry  Schmidt  for  the  motion. 

Charles  A.  Davison  and  Wm.  G.  Lathrop,  Jr.,  opposed. 

DALY,  0.  J.  The  plaintiff  moves  to  compel  the  defendants  the 
bank  and  St.  John  to  separately  state  and  number  the  defenses  and 
counterclaims  contained  in  their  respective  answers  to  the  com- 
plaint. The  complaint  sets  up  general  transactions  between  the 
plaintiff's  intestate,  John  R.  Foley,  and  the  defendant  Alexander 
Lutz,  on  the  one  part,  and  the  defendant  bank  and  its  president 
William  P.  St.  John,  on  the  other  part,  by  which  loans  of  money 
were  made  to  Foley  and  Lutz  by  the  bank  upon  certain  securities, 
consisting  of  real  estate  and  other  property,  and  asks  an  account- 
ing of  such  transactions,  alleging  incidentally  breaches  of  duty 
on  the  part  of  defendants  with  regard  to  the  management  and  dis- 
position of  the  securities,  usury  in  some  of  the  loans,  and  claiming 
that  upon  the  accounting  a  large  sum  will  be  found  due  to  the  plain- 
tiff. The  bank  and  its  president,  "for  separate  answers  to  the 
amended  complaint,  and  by  way  of  counterclaim,"  set  up,  each  in 
a  pleading  of  over  100  folios,  details  of  the  transactions  which  are 
the  subject  of  the  plaintiff's  complaint,  deny  all  the  charges  of 
breach  of  duty  and  of  usury,  and  also  demand  an  accounting.  There 
does  not  appear  to  be  any  counterclaim  of  specific  indebtedness 
due  from  the  plaintiff  to  the  defendants,  but  the  account  as  set 
up  in  the  answer  seems  to  show  a  balance  due  to  the  bank.  All  the 
transactions  of  the  president  individually  were  on  behalf  of  his 
bank.  The  Code  requires  that  "each  defense  or  counterclaim  must 
be  separately  stated  and  numbered"  (section  507);  and,  where  a 
defendant  describes  his  pleading  as  a  counterclaim,  he  is  bound  to 
state  it  separately  from  his  other  defenses.  Denials  are  no  part 
of  a  counterclaim.  Section  500.  A  counterclaim  is  a  cause  of 
action  in  favor  of  the  defendant  against  the  plaintiff,  whether  in- 
dependent of  the  plaintiff's  claim  or  connected  with  it.  Section 
501.  A  separate  statement  of  a  counterclaim  is  indispensable  in 
order  that  plaintiff  may  take  issue  with  it  by  a  reply. 

Motion  granted,  with  $10  costs  to  abide  the  event  of  the  action. 
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m  Misc.  Rep.  451.) 


WARRING  V.  KEELER. 


(Chemung  County  Court  February,  1895.) 


Summons  nr  Justices'  Courts— Service  of  Summons  by  Party. 

Under  Code  Civ.  Proa  §  8156,  providing  that  the  justice  may  authorize 
any  proper  person  of  full  age,  not  a  party  to  the  action,  to  serve  the  sum- 
mons, service  by  plaintiff  under  an  authorization  by  the  justice  is  void. 

Appeal  from  justice  court 

Action  by  Eleazar  Warring  against  John  B.  Keeler.  There  was 
a  judgment  in  favor  of  plaintiff,  and  defendant  appeals,  Reversed. 

L.  E.  Moeher,  for  appellant 
G.  L.  Smith,  for  respondent 

TAYLOR,  J.  The  plaintiff  and  respondent  on  the  15th  day  of 
August,  1894,  applied  to  L.  W.  Bailey,  a  justice  of  the  peace  of  the 
town  of  Veteran  in  this  county,  for  a  summons  against  the  defend- 
ant The  justice  issued  said  summons,  and  made  it  returnable  on 
the  23d  day  of  August,  at  10  o'clock  in  the  forenoon.  On  the  back 
of  the  summons  he  put  the  following  indorsement:  "Eleazar  War- 
ring is  hereby  authorized  to  serve  this  precept  L.  W.  Bailey,  Jus- 
tice." On  the  1st  day  of  August  the  plaintiff  served  the  summons 
and  made  the  usual  return.  The  plaintiff  was  not  a  constable. 
The  defendant  did  not  appear,  and  on  the  return  day  the  justice 
rendered  judgment  for  the  plaintiff  for  $39.45  damages,  and  f  1  costs. 
The  defendant  has  appealed  from  said  judgment,  and  insists  that 
the  same  is  void  upon  the  ground  that  the  justice  acquired  no 
jurisdiction  to  render  the  same,  for  the  reason  that  the  plaintiff 
was  prohibited  from  serving  the  summons  under  section  3156  of 
the  Code  of  Civil  Procedure.  The  section  relied  upon  by  the  de- 
fendant's counsel  authorizes  the  justice,  at  the  request  of  the  party, 
to  empower,  by  written  authority  indorsed  upon  the  mandate,  any 
proper  person  of  full  age,  not  a  party  to  the  action,  to  serve  or  other- 
wise execute  it  The  fact  that  the  plaintiff  served  this  summons 
is  not  disputed,  but  the  counsel  for  the  respondent  insists  that  he 
had  the  right  to  do  so,  having  been  authorized:  by  the  justice,  and 
has  referred  us  to  the  cases  of  Putnam  v.  Man,  3  Wend.  202,  and 
Turtle  v.  Hunt,  2  Cow.  436.  We  do  not  think  either  of  the  cases 
cited  is  authority.  They  were  decided  before  the  adoption  of  the 
present  Code,  prohibiting  a  party  in  a  justice's  court  from  serving 
a  summons  in  his  own  behalf,  and  we  are  of  the  opinion  that  the 
statute  was  enacted  for  the  purpose  of  abrogating  the  rule  estab- 
lished by  these  cases.  The  principle  decided  in  the  case  of  Put- 
nam v.  Man  was  that  the  service  of  the  summons  could  not  be  at- 
tacked collaterally,  and  the  case,  so  far  as  it  established  that  prin- 
ciple, has  been  followed,  although  criticized  by  Parker,  J.,  in  Fitch 
v.  Devlin,  15  Barb.  47;  but  we  have  not  been  cited  to  a  case  since 
the  adoption  of  the  present  Code,  nor  have  we  been  able  to  find  one, 
where  the  courts  have  held  that  the  party  to  an  action  in  a  jus- 
tice's court  could  serve  his  own  summons,  and  we  do  not  think  we 
would  be  justified  in  declaring  that  the  language  of  the  section  above 
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referred  to  was  not  intended  to  prohibit  what  it  expressly  declares 
shall  not  be  done.  We  are  therefore  of  the  opinion  that  the  jus- 
tice had  no  authority  to  deputize  the  plaintiff  to  serve  this  sum- 
mons, and  acquired  no  jurisdiction  to  render  this  judgment  The 
learned  counsel  for  the  respondent  insisted  upon  the  argument  of 
this  case  that  it  was  the  duty  of  the  defendant  to  appear  before  the 
justice,  and  there  present  his  objections  to  his  jurisdiction,  and,  he 
having  failed  to  do  so,  he  was  estopped  from  raising  the  question 
in  this  court,  and  to  support  this  contention  he  cites  cases  where  it 
has  been  held  that  if  the  defendant  had  appeared  and  objected  the 
objection  would  have  been  good.  We,  of  course,  are  not  called  upon 
to  pass  upon  that  question  in  this  case.  We  have  no  inclination 
to  dispute  the  proposition.  The  counsel  for  the  respondent  also 
insists  that  this  case  is  controlled  by  the  case  of  Lindsay  v.  Tans- 
ley  (Sup.)  18  N.  Y.  Supp.  317.  We  do  not  think  that  this  case  is 
analogous  or  controlling.  In  that  case  the  summons  was  properly 
served,  and  the  mistake  was  apparent  upon  its  face,  and  as  the  court 
say:  "The  defect  was  a  mere  verbal  defect,  and  might  have  been 
obviated  at  the  trial  or  shown  to  have  been  a  mistake  in  fact."  And 
the  court  holds  that  the  mistake  as  to  the  return  day  was  an  irregu- 
larity, and  it  was  the  duty  of  the  defendant  to  appear  before  the 
justice,  and  there  present  his  objection,  and,  having  failed  to  do 
so,  he  could  not  raise  it  on  appeal ;  but  it  will  not  be  contended  that 
if  the  defendant  had  appeared  in  this  case  there  could  have  been  any 
correction  or  proceeding  taken  which  would  have  made  the  serv- 
ice of  this  process  valid  or  legal,  or  which  could  have  given  the 
justice  jurisdiction  of  the  person  of  the  defendant,  unless  he  waived 
his  legal  rights.  Nothing  could  have  been  done  but  a  dismissal  of 
the  case,  and  it  was  the  duty  of  the  justice,  under  the  plain  and  ex- 
pressed provision  of  this  statute,  to  have  done  so.  He  had,  in  di- 
rect violation  of  the  law,  authorized  an  improper  person  to  serve 
this  process,  and  the  only  thing  left  for  him  to' do  to  correct  his 
error  was  to  dismiss  the  case,  and  issue  a  new  process,  and  have 
it  served  as  the  law  directs.  It  seems  to  us  that  if  we  should  hold 
that  the  service  of  this  process  was  valid  we  would  not  only  over- 
ride the  express  provisions  of  the  statute,  but  would  be  establishing 
a  precedent  which  might  open  the  door  for  these  inferior  courts  to 
disregard  all  of  the  rules  adopted  by  the  legislature  for  their  guid- 
ance and  the  protection  of  their  suitors.  If  the  clear  mandate  of 
the  law,  that  a  party  to  the  action  cannot  serve  his  own  summons, 
can  be  disregarded,  then  the  provisions  as  to  service  by  an  infant, 
and  personal  service,  and  the  sworn  return  of  a  constable  to  the 
service,  or  that  the  justice  did  not  wait  one  hour  before  proceeding 
with  the  trial,  may  all  be  urged  as  mere  irregularities,  of  which  the 
defendant  cannot  take  advantage  on  appeal,  unless  he  appears  and 
raises  the  question  before  the  justice.  There  is  abundant  author- 
ity that  the  service  and  the  return  of  the  constable  and  that  the 
justice  must  wait  one  hour,  or  that  the  defendant  was  not  a  resi- 
dent of  the  county  or  of  the  town  or  of  an  adjoining  town,  must  be 
made  and  shown  to  have  been  done  pursuant  to  the  provisions  of 
the  statute,  and,  if  they  are  not,  the  justice  acquires  no  jurisdiction. 
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Fitch  v.  Devlin,  15  Barb.  47;  Wheeler  v.  Lampman,  14  Johns.  481; 
Manning  v.  Johnson,  7  Barb.  457;  Sherwood  v.  Railroad  Co.,  15 
Barb.  650;  Sperry  v.  Reynolds,  65  N.  Y.  179;  Jackson  v.  Sherwood, 
50  Barb.  356;  Brown  v.  Cady,  19  Wend.  477.  In  the  case  of  La- 
rocqne  v.  Harvey,  57  Hnn,  366,  10  N.  Y.  Supp.  576,  the  court  says 
that  "the  fact  that  the  defendant  did  not  appear  in  response  to  a 
summons,  which  the  justice  had  no  jurisdiction  to  issue,  was  no 
waiver  of  his  right  to  his  subsequent  objection  to  the  entry  of  an 
unauthorized  judgment"  When  we  consider  the  fact  that  justices' 
courts  derive  all  of  their  powers  from  the  statutes  creating  them,  we 
cannot  bring  ourselves  to  the  conclusion  that  so  flagrant  a  violation 
of  the  law  regulating  their  procedure  as  this  case  presents  should 
be  permitted.  Under  the  circumstances  of  this  case,  we  have  ar- 
rived at  this  determination  with  considerable  regret,  but  we  must 
apply  the  law  according  to  our  best  judgment  and  understanding, 
irrespective  of  its  hardships  to  individuals.  The  judgment  must  be 
reversed.    Judgment  reversed. 


(24  Cir.  Proc.  R.  247.) 

EDWARD  THOMPSON  CO.  v.  LOBENTHAL. 

(City  Court  of  New  York,  Special  Term.  February  15,  1805.) 

8»CURTTT  FOR  CO8T8— NEW  YORK  ClTY  COTTBT— FOREIGN  CORPORATION. 

Under  Code  Civ.  Proc  I  8268,  providing  that  security  for  costs  may  be 
required  in  an  action  brought  in  the  New  York  city  court,  where  plaintiff 
is  a  person  residing  without  the  city,  or  Is  a  foreign  corporation,  security 
cannot  be  required  of  a  domestic  corporation. 

Action  by  the  Edward  Thompson  Company  against  Samuel 
Lobenthal.  Defendant  asks  for  an  order  directing  plaintiff  to 
give  security  for  costs.  Denied. 

William  O.  Campbell,  for  plaintiff. 
Samuel  Lobenthal,  in  pro.  per. 

EHBLICH,  C.  J.  Section  3268  of  the  Code,1  in  regard  to  security 
for  costs,  applies  to  persons  residing  without  the  county  or  to  for- 
eign corporations.  The  plaintiff  herein  is  a  domestic  corporation, 
created  by  the  laws  of  this  state,  and  does  not  come  within  the  cate- 
gory of  those  who  are  required  to  furnish  security. 

Motion  denied,  with  $10  costs  to  abide  the  event 

1  Code  Civ.  Proc.  |  8288,  provides  as  follows:  "Defendant,  in  an  action 
brought  in  the  city  court  of  New  York,  may  require  security  for  costs  to  be 
given,  where  plaintiff,  when  the  action  was  commenced,  was  either  (1)  a 
person  residing  without  the  city;  (2;  a  foreign  corporation;  (8)  a  person  Im- 
prisoned under  execution  for  crime;  or  (4)  the  official  assignee  of  a  person 
so  Imprisoned,"  etc. 

v.33N.Y.8.no.4 — 27 
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(11  Misc.  Rep.  433.) 


In  re  BALL'S  ESTATE. 


(Surrogate's  Court,  Orange  County.  February,  1895.) 


Wilm— Vested  Remainder. 

Testator  bequeathed  $2,000  to  his  executor  In  trust  to  pay  the  Interest 
to  his  daughter  E.  for  life,  and  at  her  death  to  pay  the  principal  to  her 
two  children.  To  each  of  his  other  daughters,  except  one,  he  gave  $2,000 
absolutely.  To  the  remaining  daughter  and  her  children  he  gave  sums 
aggregating  $2,000.  Held,  that  the  bequest  to  the  children  of  E.  vested  In 
them  at  testator's  death,  It  being  his  intention  to  give  to  each  of  his 
daughters  and  their  children  an  equal  amount. 

Judicial  settlement  of  the  accounts  of  the  executor  of  the  will 
of  James  Ball,  deceased. 

Abram  P.  Serviss,  for  the  executrix  of  Theodore  Ball,  deceased. 
John  J.  Beattie,  for  the  administrator  of  Carrie  Pelser,  deceased. 

COLEMAN,  S.  The  question  for  determination  in  this  case  is 
the  construction  to  be  given  the  following  clause  of  the  testator's 


"Sixth.  I  give  and  bequeath  to  my  executor  hereinafter  named  the  sum 
of  $2,000,  In  trust  to  pay  the  interest  thereof  to  my  daughter  Eliza  Pelser, 
during  her  natural  life,  semiannually,  and  upon  her  death  to  pay  the  said 
principal  sum  of  $2,000  to  her  two  children,  Maggie  and  Carrie,  share  and 
share  alike." 

Did  the  gift  to  Carrie  at  the  death  of  the  testator  become  vested, 
or  was  it  contingent  upon  her  surviving  her  mother?  The  tes- 
tator died  April  17,  1881,  and  his  daughter  Eliza  Pelser  died 
June  25,  1894,  her  daughter  Carrie  having  died  before  her,  in  June, 
1882.  There  is  no  gift  in  terms  to  the  testator's  granddaughters, 
Maggie  and  Carrie,  but,  by  a  rule  of  construction,  they  take  a 
bequest  by  implication.  By  another  rule  of  construction,  where 
the  only  gift  is  found  in  a  direction  to  divide  or  pay  over  at  a 
future  time,  the  gift  is  future  and  not  immediate;  contingent  and 
not  vested.  Leake  v.  Robinson,  2  Mer.  363;  Warner  v.  Durant, 
76  N.  Y.  133;  Smith  v.  Edwards,  88  N.  Y.  92.  This  rule  of  con 
struction  is  mentioned  frequently  in  the  decisions  of  the  highest 
court  of  this  state,  and  even  so  late  as  in  Miller  v.  Gilbert,  144 
N.  Y.  68,  38  N.  E.  979.  It  is,  however,  rarely  applied,  because  the 
rule  is  made  subordinate  to  the  further  rule  that  effect  must  be 
given  to  the  apparent  purpose  of  the  testator  as  gathered  from  his 
whole  will.  As  in  the  case  of  Warner  v.  Durant,  supra,  where  it 
was  held  that  "a  severance  of  the  gift  instanter  from  the  general 
estate  for  the  benefit  of  the  legatee,  and  in  the  meantime  the  inter- 
est thereof  is  to  be  paid  to  him,  that  is  indicative  of  the  intent 
of  the  testator  that  the  legatee  shall  at  all  events  have  the  prin- 
cipal, and  is  to  wait  only  for  the  payment  until  the  day  fixed.*' 
So,  also,  in  Goebel  v.  Wolf,  113  N.  Y.  405,  21  N.  E.  388;  In  re  See- 
beck,  140  N.  Y.  241,  35  N.  E.  429;  Dimmick  v.  Patterson,  142  N*. 
Y.  322,  37  N.  E.  109;  Miller  v.  Gilbert,  supra;  and  many  other 
cases.  In  all  of  these  cases,  for  one  reason  and  another,  the 
court  finds  in  the  will  of  the  testator  some  provision  which  indi- 
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cated  to  the  mind  of  the  court  that  the  testator  intended  the 
legacy  to  vest.  In  fact,  I  have  not  found  a  case  where  the  rule 
that  a  naked  direction  to  divide  or  pay  over  is  a  contingent  gift 
has  been  enforced  after  the  case  of  Smith  v.  Edwards,  88  N.  Y.  92. 
The  provision  above  quoted  from  the  will  of  James  Ball  is  the  only 
one  in  the  will  having  any  reference  whatever  to  this  $2,000,  un- 
less it  is  found  in  the  gift  of  all  the  rest,  residue,  and  remainder 
of  the  testator's  real  and  personal  estate  to  his  son  Theodore. 
This  particular  f 2,000  is  set  apart  from  the  rest  of  his  estate  for 
the  use  of  his  daughter  and  her  children,  and  no  other  provision 
is  made  for  any  of  them  To  another  daughter,  Sarah,  he  gives 
a  like  sum  of  $2,000;  also,  to  his  daughter  Mary  $2,000.  To  his 
daughter  Juliette  he  gave  $1,500  only,  but  he  gives  to  the  children 
of  that  daughter  $500  more.  So  that  we  find  in  the  will  a  pro- 
vision for  each  daughter  of  $2,000.  To  the  other  daughters  than 
Eliza  he  gives  it  unimpressed  with  any  trust,  but  the  intention  is 
quite  clear  that  he  intended  this  daughter  and  her  children  to  re- 
ceive eventually  the  same  $2,000  his  other  daughters  received,  not 
contingently  upon  a  survival,  but  payment  to  the  granddaughters 
being  only  deferred  until  the  death  of  their  mother.  The  decree 
will  therefore  provide  for  the  payment  of  Carrie's  share  to  her  legal 
representative.    Decreed  accordingly. 


(11  Misc.  Rep.  436.) 

In  re  MOORE'S  ESTATE). 
In  re  STAFFORD. 
(Surrogate's  Court,  Clinton  County.  February,  1895.) 

WltM-  COK8TBUOTXOH. 

Testator  gave  to  his  two  sons  equally  all  the  Income  of  his  estate, 
providing  that  In  case  either  son  should  die  the  survivor  Bhould  receive  the 
entire  Income,  and  that  after  the  death  of  both  sons  "and  their  heirs,  If 
they  have  any,"  all  testator's  property  should  go  to  his  brothers  and  sis- 
ters. Held,  that  it  was  testator's  intention  that  his  brothers  and  sisters 
should  have  his  property  only  in  case  both  of  his  sons  died  without  issue. 

Judicial  settlement  of  the  accounts  of  Andrew  Stafford,  executor 
of  the  will  of  William  Moore,  deceased. 

W.  C.  Watson,  for  the  executor. 
L.  L.  Shedden,  for  the  heirs. 

R.  E.  Haley,  T.  P.  Conway,  and  F.  A.  Smith,  for  the  collateral 
relatives. 

BOOTH,  S.  The  testator,  William  Moore,  on  the  10th  of  March, 
1883,  executed  his  last  will  and  testament,  in  which,  after  giving 
certain  legacies  to  his  brothers  and  sisters  and  other  persons,  he 
made  the  following  disposition  of  his  property: 

"Seventhly.  I  give  my  two  sons,  Richard  R.  Moore  and  Alonzo  S.  Moore, 
both  of  Beekmantown,  Clinton  county,  N.  Y.,  the  use  and  occupancy  of  all 
my  real  estate,  and  also  the  Interest  of  my  personal  property,  to  be  equally 
divided  between  them,  share  and  sbare  alike,  to  be  paid  them  by  my  exec- 
utors after  the  payments  and  bequests  before  stated  are  paid,  said  bequests 
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to  be  paid  them  three  years  after  my  death.  If  the  use  and  occupancy  and 
the  Interest  of  personal  property  shall  be  Insufficient  to  support  my  two  sons. 
In  that  case  I  authorize  my  executors  to  use  an  amount  of  the  personal  prop- 
erty sufficient  to  support  them  as  long  as  they  live,  or  either  of  them.  In 
case  one  of  my  sons  above  stated  should  die,  the  surviving  one  to  receive  the 
whole  use  and  occupancy  of  my  real  estate,  and  the  Interest  of  my  personal 
property.  After  the  death  of  my  two  sons  and  their  heirs,  If  they  have  my, 
I  give  my  real  and  personal  estate  to  my  sister  Susan  Bullls,  wife  of  Louis 
Bullis;  my  sister  Maria  Roberts,  wife  of  John  Roberts;  to  my  sister  Pb^ebe 
Oliver,  wife  of  Henry  Oliver,  and  to  my  brother,  Amos  Moore,  of  Plattsburgh, 
their  heirs,  intending  the  children  of  my  sisters  and  brother  to  have  the  said 
real  and  personal  property.  If  either  of  my  sisters  or  my  brother  should  die, 
I  give,  the  same  to  their  children,  share  and  share  alike." 

The  testator,  at  the  time  of  the  making  of  the  will,  was  about  76 
years  of  age.  He  died  on  the  4th  day  of  November,  1885,  leaving 
surviving  him  his  two  sons,  Richard  R.  Moore  and  Alonzo  S.  Moore, 
both  of  whom  were  unmarried.  The  will  was  duly  probated  on 
the  20th  day  of  November,  1885.  Richard  R.  Moore  died  on  the 
17th  day  of  August,  1889,  leaving  surviving  no  descendants,  and  un- 
married. Alonzo  S.  Moore,  the  other  son,  married  on  the  10th  day 
of  October,  1886,  and  died  on  the  13th  day  of  September,  1894, 
leaving  surviving  a  widow  and  two  children,  William  L.  Moore  and 
Phoebe  R.  Moore.  Both  of  the  sons  of  the  testator  being  dead,  a 
construction  of  this  seventh  clause  of  the  will  becomes  necessary  to 
determine  in  whom  the  personal  property  of  the  testator  vested 
upon  the  death  of  Alonzo,  and  in  such  a  case  jurisdiction  to  construe 
the  will  attaches  as  incident  to  proceedings  for  an  accounting  and 
distribution.  Purdy  v.  Hayt,  92  N.  Y.  450.  It  is  clear  that  the  tes- 
tator gave  to  his  two  sons,  during  their  lives,  the  use  of  both  the 
real  and  personal  property,  the  survivor  to  have  the  entire  use  and 
income  of  the  same;  and  the  only  question  remaining  is  whether, 
upon  the  death  of  the  surviving  son,  Alonzo,  his  two  children  take 
the  property,  or  whether  it  goes  to  the  collateral  relatives  of  the  tes- 
tator named  in  the  Beventh  clause,  and  to  their  heirs.  In  determin- 
ing this  question  several  well-settled  principles  are  to  be  followed. 

First.  It  is  the  duty  of  courts  of  justice  to  carry  into  effect  the 
intent  of  the  testator,  so  far  as  such  intent  can  be  collected  from  the 
whole  instrument,  and  is  consistent  with  the  rules  of  law.  As  said 
in  Scott  v.  Guernsey,  48  N.  Y.  120: 

"The  chief  and  only  object  of  Judicial  construction,  when  applied  to  a  will. 
Is  to  ascertain  and  determine  the  Intention  of  the  testator." 

It  is  evident  that  the  will  was  drawn  by  a  man  ignorant  of  the 
technical  rules  relating  to  the  creation  of  estates  and  the  words  nec- 
essary or  appropriate  to  their  creation,  and,  as  said  in  Lytle  v.  Bev- 
erlidge,  58  N.  Y.  598: 

"Of  such  a  will,  above  all  others,  It  is  the  duty  of  the  court  to  be  astute 
In  discovering  and  giving  effect  to  the  actual  intent  of  the  testator,  as  the 
same  may  be  spelled  out  from  the  body  of  the  Instrument,  read  in  the  light 
of  the  surroundings  and  relations  of  the  author,  and  the  circumstances  in 
which  he  was  placed,  and,  so  far  as  may  be,  unembarrassed  by  technical  rules 
of  construction.  *  *  *  The  doctrine  that  the  intent  of  a  testator  Is  the 
guiding  and  controlling  rule  of  interpretation  requires,  not  infrequently,  a 
disregard  of  the  usual  technical  meaning  of  words  and  phrases,  and,  when 
necessary,  such  technical  meaning  must  yield  to  the  evident  intent  of  the  tes- 
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tator.  Roles  of  construction  are  resorted  to  as  helps  or  aids  in  arriving  at 
the  Intent  of  a  testator,  and  ought  not  to  be  followed  when  they  lead  to  re- 
sults subversive  of  such  intent  There  is  no  rigid  rule  of  law  to  the  effect 
that  words  shall  only  be  used  in  one  certain  sense,  or  requiring  courts  to  give 
language  the  same  interpretation  and  effect  under  all  circumstances  and  in 
every  connection."  - 

Second.  Another  principle  to  be  followed  is  that  the  law  favors 
a  construction  which  will  not  tend  to  the  disinheritance  of  heirs. 
That  meaning  is  to  be  preferred,  if  the  case  were  balanced,  which 
inclines  to  the  side  of  the  inheritance  of  the  children  of  a  deceased 
child.  Scott  v.  Guernsey,  supra;  In  re  Brown,  93  N.  Y.  295;  Van- 
derzee  v.  Slingerland,  103  N.  Y.  54,  8  N.  E.  247.  Indeed,  in  Lynes 
v.  Townsend,  33  N.  Y.  561,  the  court  states  that  it  is  one  of  the  "es- 
tablished and  well-known  canons  applicable  to  the  construction  of 
all  wills  that  the  heir  is  not  to  be  disinherited  without  an  express 
devise  or  necessary  implication,  such  implication  imputing  not  nat- 
ural necessity,  but  so  strong  a  probability  that  an  intention  to  the 
contrary  cannot  be  supposed!"  Again,  in  Quinn  v.  Hardenbrook,  54 
N.  Y.  86,  it  is  said:  "The  rule  is  peremptory  that  the  heir  shall  not 
be  disinherited,  unless  by  plain  and  cogent  inference  arising  from 
the  will."  I  deem  it  further  settled  that  the  word  "heirs,"  as  used 
in  this  clause  of  the  will,  refers  to  the  heirs  of  the  body,  the  lineal 
descendants  of  the  two  sons.  Bundy  v.  Bundy,  38  N.  Y.  419;  Thur- 
ber  v.  Chambers,  66  N.  Y.  47 ;  Smith  v.  Scholtz,  68  N.  Y.  59.  Apply- 
ing these  principles,  what  was  the  intent  of  the  testator?  The 
words,  "after  the  death  of  my  two  sons  and  their  heirs,  if  they  have 
any,"  must  have  been  used  for  some  purpose.  The  construction 
asked  for  by  the  counsel  for  the  collateral  relatives  would  practi- 
cally blot  these  words  out  of  the  will.  At  the  time  of  the  making 
of  the  will  the  testator  was  an  old  man,  and  his  brother  and  sisters 
were  also  old,  and  owned  farms  and  property  of  their  own.  His 
two  sons  were  living  with  him,  and  in  good  health.  They  had  no 
property  other  than  what  their  father  gave  them  by  this  will.  He 
was  fond  of  them.  In  his  will  he  had  already  made  provision  for 
his  brother  and  sisters,  and  it  was  evident  from  the  ages  of  these 
brother  and  sisters  that  they  must  in  all  probability  be  dead  before 
the  death  of  the  two  sons.  In  the  event  of  their  death,  the  property, 
according  to  the  contention  of  the  counsel  for  the  collateral  rela- 
tives, would  descend  to  the  children  and  grandchildren  of  the  de- 
ceased brother  and  sisters  of  the  testator.  I  cannot  believe  that  the 
testator  intended  to  disinherit  the  heirs  of  his  own  body  for  the  pur- 
pose of  giving  the  property  to  his  brother's  and  sisters'  children  and 
grandchildren,  whom  he  had  never  seen  or  known,  and  some  of 
whom  were  not  in  existence.  The  language  of  the  will,  "After  the 
death  of  my  two  sons  and  their  heirs,  if  they  have  any,"  clearly 
shows  the  intent  to  be  that,  if  these  sons  had  children  their  children 
should  take  the  property,  and  only  in  the  event  of  the  extinction 
of  the  testator's  lineal  descendants  should  the  property  go  to  the 
collateral  heirs.  The  heirs  of  his  sons  take  what  would  go  to  the 
brother  and  sisters  if  there  were  no  heirs,  viz.  the  corpus  of  the 
property-  in  fee.    The  case  is  one  of  an  estate  created,  not  by  ex- 
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press  or  direct  gift,  but  inferred  from  language  which  shows  an  in- 
tention to  give  the  estate,  and  can  have  no  other  reasonable  explana- 
tion. The  authorities  cited  by  the  counsel  for  the  two  children  are 
conclusive  to  my  mind  that  the  two  children  of  Alonzo  take  the  en- 
tire property  absolutely  in  fee.  In  the  case  of  Prindle  v.  Beveridge, 
7  Lans.  225,  one  clause  of  the  will  was  as  follows:  "I  allow  my  son 
Joseph  to  possess  by  devise  of  will  the  farm  I  now  live  on  during 
his  natural  life;  but,  if  he  leaves  no  legitimate  heirs,  then  the  prop- 
erty is  to  revert"  to  another  son.  In  the  opinion,  at  page  228,  the 
court  says:  "The  authorities  seem  to  favor  the  position  that  by 
implication  the  farm  was  devised  to  the  legitimate  heirs  of  Joseph." 
And  in  the  opinion  affirming  this  case,  in  58  N.  Y.  605,  the  court  say: 
"The  law  would  imply  a  devise  in  fee  to  the  children  of  Joseph 
living  at  the  time  of  his  death,  and  thus  give  effect  to  the  intent  to 
provide  for  them  in  case  any  should  be  left  by — that  is,  who  should 
survive — Joseph,  the  first  taker,  and  to  limit  the  estate  of  Joseph  to 
a  life  estate,  and  carry  the  remainder  to  David  upon  the  happening 
of  the  contingency."  See,  also,  In  re  Vower's  Will,  113  N.  Y.  571, 
21  N.  E.  690;  Marsh  v.  Hague,  1  Edw.  Ch.  180.  We  believe  the 
construction  given  is  required  by  the  terms  and  general  scope  of 
the  will  and  the  manifested  express  intent  of  the  testator,  and  is 
warranted  by  all  well-established  principles  relating  to  the  construc- 
tion of  wills.  Having  reached  this  conclusion,  it  is  unnecessary  to 
pass  upon  the  other  questions  raised  by  the  counsel  for  the  col- 
lateral heirs.  No  question  is  raised  on  this  accounting  as  to  the 
correctness  of  the  account  of  the  executor,  or  as  to  any  other  part 
of  the  will,  except  the  legacy  of  $200  to  Maria  Roberts,  a  sister  of 
the  testator.  She  died  during  the  lifetime  of  the  testator,  and,  not 
being  a  descendant  of  the  testator,  the  legacy  therefore  lapsed,  and 
her  heirs  are  not  entitled  to  it.  I  therefore  order  that  a  final  decree 
be  entered  settling  the  accounts  of  the  executors  as  filed,  and  direct- 
ing that  the  income  of  the  entire  property  accrued  at  the  time  of  the 
death  of  Alonzo  be  paid  over  to  the  executor  of  the  will  of  Alonzo, 
and  that  said  decree  further  direct  that  William  L.  Moore  and 
Phoebe  R.  Moore,  the  infant  children  of  Alonzo  S.  Moore,  are  each 
entitled  to  one-half  of  the  balance  of  the  personal  property,  principal 
and  interest,  and  that  the  same  be  paid  over  to  the  general  guard- 
ian of  said  infants;  that  the  costs  and  expenses  of  the  executor  in 
these  proceedings  and  the  fees  of  the  special  guardians  of  the  infants 
be  paid  out  of  the  estate,  and  the  counsel  for  the  two  children  be 
allowed  costs,  payable  out  of  the  estate.    Ordered  accordingly. 


(24  Civ.  Proc  R.  256.) 

In  re  OWENS'  ESTATE.1 
(Surrogate's  Court,  New  York  County.  February  21,  1895.) 

1.  Wills — Construction — Jurisdiction  of  Surrogate. 

A  surrogate,  for  the  purpose  of  passing  on  applications  which  he  1b 
authorized  to  entertain  and  decide,  has  authority  to  construe  wills. 

2.  Same — Legatees— Unincorporated  Association. 

A  bequest  to  "the  Sisters  of  Charity  attached  to  the  St  Lawrence  Cath- 
olic Church,"  an  unincorporated  association,  means  that  the  legacy  Is 

1  Appeal  dismissed.  See  33  X.  Y.  S.  1131. 
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given  to  the  association  as  a  body,  and  not  to  the  Individuals  of  which 
It  is  composed. 

Application  by  Mary  Lavelle,  as  the  next  of  kin  of  Ann  Owens, 
deceased,  for  letters  testamentary  with  the  will  annexed,  the  ex- 
ecutors named  in  the  will  having  died.  Granted. 

Henry  Cooper,  for  petitioner. 

ARNOLD,  S.  This  is  an  application  by  one  Mary  Lavelle  for  let- 
ters testamentary  with  the  will  annexed,  both  the  executors  named 
in  the  will  having  died.  It  stated  that  there  is  some  personalty,  to 
a  small  amount,  yet  unadministered  upon.  Petitioner  is  a  niece  of 
the  testatrix,  and  the  only  one  of  her  next  of  kin  residing  in  this 
state.  Section  2643  of  the  Code  gives  the  preference  upon  similar 
applications  to  legatees  under  the  will,  then  to  the  next  of  kin.  No 
application  on  the  part  of  any  legatee  has  been  made,  but  the  cita- 
tion herein  has  issued  to  and  been  served  on  all  the  surviving  leg- 
atees, or  they  have  appeared  in  this  proceeding.  The  only  oppo- 
sition to  the  application  is  made  by  a  person  claiming  to  be  one  of 
"the  Sisters  of  Charity  attached  to  St  Lawrence  Catholic  Church," 
who  asserts  a  prior  right  to  such  letters.  By  the  terms  of  the  will 
the  testatrix  devises  her  whole  estate,  after  the  decease  of  her  only 
child,  who  died,  as  it  happened,  a  few  days  before  the  date  of  the 
testatrix's  own  demise,  in  equal  parts,  one. to  St  Lawrence  Catholic 
Church  aforesaid,  one  to  the  Sisters  of  Charity  attached  to  said 
church,  and  the  third  to  the  Little  Sisters  of  the  Poor.  It  is  con- 
ceded that  the  Sisters  of  Charity  attached  to  St  Lawrence  Catholio 
Church  are  not  incorporated,  and  it  is  contended  that  the  devise 
must  be  construed  as  applying  to  the  persons  answering  the  descrip- 
tion given  as  individuals;  but,  on  the  other  hand,  it  is  insisted  that 
the  devise  is  to  an  unincorporated  association,  which  has  not  power 
by  law  to  take  it  I  am  of  the  opinion  that  the  latter  is  the  correct 
position,  and  that  it  was  manifestly  not  intended  by  the  testatrix  to 
give  a  large  portion  of  her  estate  to  such  individuals  as  at  her  de- 
cease— an  indefinite  and  unfixed  period — should  happen  to  be  Sisters 
of  Charity,  and  attached  to  St  Lawrence  Church,  or  should  answer 
that  description  at  the  date  of  the  will,  but  that  the  devise  was  to 
the  Sisters  of  Charity  attached  to  the  church  as  a  body,. and  for 
charitable  and  not  personal  purposes.  It  has  been  very  frequently 
held  that,  for  the  purpose  of  passing  upon  applications  of  various 
kinds  which  he  is  empowered  by  statute  to  entertain  and  decide, 
the  surrogate  has  authority  to  construe  the  terms  and  provisions  of 
testamentary  instruments  (Susz  v.  Forst,  4  Dem.  Sur.  348;  In  re 
Wheeler,  46  Hun,  64;  In  re  Fernbacher,  4  Dem.  Sur.  227;  In  re 
Wood's  Estate,  15  N.  Y.  St  Rep.  722,  affirmed  7  N.  Y.  Supp.  836,  and 
119  N.  Y.  660,  24  N.  E.  852.  I  should  not  deem  the  fact  that  the 
individuals  answering  the  description  in  question  were  ordered  to 
be  made  parties  defendant  as  such,  in'  an  action  for  partition  of  the 
decedent's  real  estate,  should  govern  this  court  upon  the  present 
application,  as  they  might  have  been  brought  in  simply  for  greater 
caution,  and  to  obtain  a  judgment  on  the  very  point  in  controversy 
which  would  be  conclusive  on  them.   And  it  appears  that  in  another 
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action  for  partition  In  the  supreme  court  an  application  to  make 
the  individual  "Sisters"  in  question  parties  to  a  suit  involving  real 
estate,  in  which  their  only  possible  interest  was  derived  under  the 
same  will,  was  denied.  In  this  matter  it  is  necessary  that  the  ap- 
plication of  the  petitioner  should  be  granted  or  denied,  and  the  dis- 
position of  the  matter  calls  for  a  construction  of  the  will  as  to  who 
were  intended  by  the  testatrix,  by  the  terms  used  by  her,  as  her  leg- 
atees. I  do  not  think  that  any  one  or  more  of  the  persons  who  may 
answer  individually  to  the  description  of  a  Sister  or  Sisters  of  Char- 
ity attached  to  St  Lawrence  Catholic  Church  is  entitled  to  letters  of 
administration  herein,  and,  as  the  relationship  of  the  applicant  to 
the  decedent  as  claimed  by  the  former  is  conceded,  she  is  entitled 
to  the  letters  asked  for.  Decree  for  letters  to  the  petitioner  as 
prayed  for  is  ordered. 


(24  Civ.  Proc.  R.  204.) 

In  re  BASOH'S  ESTATE. 

(Surrogate's  Court,  New  York  County.  March  11,  1895.) 

Executors  and  Administrators— Discovert  of  Decedent's  Property. 

Code  Civ.  Proc.  §  2709,  provides  that  a  proceeding  for  the  examination 
of  a  person  concerning  personal  property  in  his  possession,  alleged  to 
belong  to  decedent,  shall  be  dismissed  as  to  the  property  so  claimed, 
where  a  verified  answer  is  interposed,  stating  that  such  person  is  the 
owner  of  the  property,  or  entitled  to  its  possession.  Held,  that  after  such 
answer  is  interposed  the  proceeding  cannot  be  continued  in  order  to  ex- 
amine the  party  for  the  purpose  of  procuring  the  disclosure  of  any  knowl- 
edge or  information  concerning  the  property  which  he  may  have. 

Proceeding  to  discover  personal  property  alleged  to  belong  to 
the  estate  of  Joseph  Basch,  deceased.  Dismissed. 

Jacob  Fromme,  for  respondent 

ARNOLD,  S.  This  is  an  application  by  the  public  administra- 
tor for  an  examination  of  the  respondent  touching  certain  personal 
property  in  her  possession,  which  he  alleges  upon  information  and 
belief  belonged  to  the  decedent  A  citation  and  order  having  been 
granted  and  served  upon  her,  the  respondent  appears  and  files  a 
verified  answer,  claiming  to  be  "the  owner  of  each  and  every  item 
and  article  of  property  in  said  petition  enumerated,"  and  thereupon 
asks,  by  virtue  of  the  provisions  of  section  2709  of  the  Code,  for  a 
dismissal  of  the  proceedings.  The  public  administrator,  conced- 
ing that  the  issues  made  by  the  petition  and  answer  cannot  be 
tried  in  this  court,  and  that  no  order  for  the  delivery  of  the  property 
in  question  can  be  made,  nevertheless  claims  the  right  to  proceed 
with  the  examination  of  the  party  for  the  purpose  of  procuring  the 
disclosure  of  any  knowledge  or  information  concerning  the  property 
which  she  may  have.  The  proceedings  for  discovery  by  the  public 
administrator  are  regulated,  where  he  is  acting  under  letters  of 
administration  granted  to  him  by  the  surrogate,  by  the  provisions 
of  the  Code.  In  re  Elias,  4  Dem.  Sur.  139.  The  purpose  of  these 
provisions  is  to  enable  the  legal  representative  of  an  estate  to  ob- 
tain possession  of  property  belonging  to  it  which  is  withheld  from 
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him.  Two  classes  of  persons  may  be  cited, — those  who  have  pos- 
session or  control  of  the  property  in  question,  and  who  can  there- 
fore deliver  it  if  required  so  to  do,  and  those  who  only  have  knowl- 
edge or  information  concerning  it  Section  2707,  Code.  If  on 
the  return  day  the  person  cited  interposes  a  written  answer,  dnly 
verified,  that  he  is  the  owner  of  the  property  or  entitled  to  its  pos- 
session by  virtue  of  a  lien  thereon  or  special  property  therein,  the 
surrogate  must  dismiss  the  proceedings  as  to  such  property  so 
claimed.  If  no  such  claim  is  made  as  so  provided,  the  examina- 
tion must  proceed.  The  result  is  that,  where  claim  of  title  is  in- 
terposed, the  surrogate  is  ousted  of  jurisdiction,  and  cannot  decide 
the  question  raised,  the  parties  being  remitted  to  another  tribunal, 
wherein  a  jury  trial  or  other  proper  and  constitutional  disposition 
of  the  issues  may  be  had.  If  no  claim  is  made  to  the  title  or  pos- 
session of  the  property,  a  full  inquiry  is  allowed  for  the  purpose 
of  ascertaining  what  knowledge  or  information  the  person  cited  has 
as  to  the  property.  In  this  case  the  party  comes  before  the  court, 
and  files  a  written  and  verified  answer,  claiming  absolute  ownership 
of  all  the  property  in  question.  Under  such  circumstances,  no  ex- 
amination is  permissible,  and  if  it  were  allowed  no  order  could  be 
made  for  the  delivery  or  disposition  of  the  property  based  upon  it 
The  provisions  of  the  statute  are  peremptory,  to  whichever  of  the 
two  classes  mentioned  the  party  cited  may,  upon  the  face  of  the 
petition,  belong.  It  is  true  that  section  2709  provides  that  the 
proceedings  shall  be  dismissed  as  to  the  property  claimed,  but  that 
is  meant  to  cover  a  continuance  as  to  such  property  mentioned  in 
the  petition  as  is  not  claimed  by  the  answer.  If  there  be  any  such, 
and  the  answer  admits  possession  or  control,  as  well  as  ownership, 
by  the  estate,  suitable  provision  may  be  made  for  its  delivery  to 
the  legal  representative.  If  full  concession  in  these  respects  is 
not  made,  then  the  party  must  submit  to  full  examination  as  to 
what  he  knows  or  has  been  informed  as  to  such  part  of  the  property 
described  in  the  petition  to  which  he  asserts  neither  title  or  lien 
nor  special  interest.  Here  the  ownership  of  all  the  property  is 
claimed  in  hostility  to  the  public  administrator,  as  legal  representa- 
tive of  the  intestate.    The  proceedings  are  dismissed. 


(24  Civ.  Proc.  R.  241.) 

In  re  GEE'S  ESTATE. 

(Surrogate's  Court,  New  York  County.  February,  1895.) 

Deposition — Poweh  of  Surrogate. 

The  surrogate  has  power,  In  a  proceeding  before  him,  to  direct  the  ex- 
amination of  a  witness  residing  In  another  county  within  the  state  to  be 
taken  before  a  referee  in  such  county. 

Proceeding  for  the  probate  of  the  will  of  William  Gee.  Pro- 
ponent applies  for  an  order  directing  the  examination  of  a  witness 
residing  in  Greene  county. 

Edward  S.  Clinch,  for  proponent. 
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ABNOLD,  S.  This  is  an  application  on  the  part  of  proponent 
for  an  order  directing  the  examination  pf  a  witness  residing  in 
Greene  county,  in  this  state,  to  be  taken  before  a  referee  in  such 
county.  I  entertain  no  doubt  of  the  power  of  the  surrogate  to  make 
such  order.  Section  2539  of  the  Code  prescribes  the  practice  where 
a  witness  who  is  aged,  sick,  or  infirm  cannot  attend  before  the  sur- 
rogate in  whose  county  the  proceeding  is  pending.  Section  2640 
provides  for  cases  where  the  disabled  witness  is  in  another  county, 
and  this,  not  being  an  application  for  "the  examination  of  a  sub- 
scribing witness  to  a  will,"  comes  within  the  category  of  "other 
cases"  in  which  a  referee  may  be  appointed.  The  decision  in  Be 
McOoskry,  10  Civ.  Proc.  B.  178,  is  not  only  not  in  conflict  with  this 
view  of  the  subject,  but  entirely  in  harmony  with  it.  The  affidavit 
presented  is  not  very  explicit  as  to  materiality  of  the  evidence  ex- 
pected to  be  elicited  from  the  witness,  but,  having  supplemented  it 
by  an  examination  of  the  testimony  of  the  subscribing  witnesses, 
who  fail  to  prove  the  execution  of  the  will,  there  is  enough  to  sat- 
isfy me  that  the  testimony  now  sought  may  be  material.  The  pro- 
vision with  respect  to  the  transmission  of  the  will  to  the  referee  for 
use  on  the  examination  should  not  ordinarily  be  granted,  but  as  the 
conflicting  interests  in  this  estate  seem  to  be  fairly  represented,  as- 
suming the  executor  to  be,  so  far  as  the  papers  and  proceedings 
indicate,  entirely  disinterested,  and  all  the  attorneys,  as  well  as 
the  special  guardian,  not  only  consent  to  but  urge  the  granting  of 
the  application,  that  provision  may  remain  with  a  slight  amend- 
ment   Order  as  amended  signed. 


(11  Misc.  Rep.  589.) 

In  re  WESTCOTT'S  ESTATE. 

(Surrogate's  Court,  Otsego  County.  March,  1895.) 

Transfer  Tax — Future  Estate. 

A  devise  of  a  remainder  after  a  life  estate,  If  the  person  named  as  re- 
mainder-man be  then  living,  with  limitation  over  in  case  he  then  be  dead, 
is  not  taxable  during  the  lifetime  of  the  life  tenant. 

Appraisal  of  the  estate  of  Monroe  Westcott,  deceased,  for  taxa- 
tion under  the  transfer  tax  law.  From  a  decree  overruling  the 
report  of  the  appraiser,  Elizabeth  Pope  Westcott  and  Cora  P.  Gan- 
nung,  executors  of  the  will  of  said  Westcott,  appeal.  Modified. 

Maynard  &  Gilbert  (F.  B.  Gilbert,  of  counsel),  for  appellants. 
Frank  L.  Smith,  Dist  Atty.,  for  county  treasurer. 

ABNOLD,  S.  This  appeal  brings  up  for  review  the  proceedings 
had  herein  under  the  taxable  transfer  act,  to  wit,  the  appraisal 
and  report  of  the  appraiser,  and  the  order  of  the  surrogate  confirm- 
ing the  report  of  the  appraiser,  and  assessing  the  tax  to  which  the 
several  legacies  passing  under  said  will  were  liable.  The  tax  on 
the  legacies  given  by  the  fourth  and  fifth  clauses  of  testator's  will, 
it  is  conceded,  was  properly  assessed,  and  in  disposing  of  this  ap- 
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peal  it  is  not  necessary  to  consider  more  than  the  sixth  clause  of 
the  will,  which  reads  as  follows: 

"Sixth.  I  devise  and  bequeath  the  use  of  all  the  residue  and  remainder  of 
my  real  estate  to  my  wife,  Elizabeth  Pope  Westcott,  so  long  as  she  shall  live, 
except  what  may  be  necessary  to  keep  in  repair.  At  her  death  I  direct  that 
all  the  property  left  shall  be  under  the  control  of  Dr.  Cora  P.  Gannung,  for 
the  purpose  of  establishing  and  founding  a  hospital  in  the  corporate  limits 
of  Oneonta,  to  be  known  as  the  'Munro  Hospital,'  to  be  managed  and  run 
under  the  direction  of  the  said  Dr.  Cora  P.  Gannung;  and  she  shall  receive 
out  of  the  rents  and  profits  of  said  property  so  left  the  sum  of  ($1,000)  one 
thousand  dollars  each  year  during  her  life  for  her  services  as  sole  director 
of  said  hospital.  This  property  Is  left  as  an  endowment  fund,  the  use  of 
which  only  may  be  used  each  year  for  the  best  good  of  said  institution. 
And,  in  case  any  contributions  shall  be  made  by  others  for  buildings  or  for 
furthering  the  interests  of  said  hospital,  It  may  be  accepted  upon  condition 
that  the  said  Cora  P.  Gannung  may  associate  with  her  any  person  or  persons 
to  be  directors  in  said  hospital.  But  should  the  time  ever  come  that  her 
wishes,  or  the  wishes  of  the  person  or  persons  she  may  name  as  directors, 
cannot  be  carried  out,  I  direct  that  all  this  endowment  fund  shall  be  with- 
drawn from  said  hospital,  and  the  use  thereof  shall  belong  to  Dr.  Cora  P. 
Gannung  her  lifetime,  after  keeping  said  property  in  repair,  and  at  her 
death  it  shall  go  to  Munro  Lee  Evans,  oldest  son  of  George  O.  Evans;  and 
should  he  not  be  alive  it  shall  go  to  the  children,  equally  divided,  of  George 
0.  Evans,  Morris  Evans,  and  Leon  Evans  then  living,  except  one  thousand 
dollars  to  each  of  the  children  of  Dr.  Cora  P.  Gannung  then  living.  Should 
George  O.  Evans,  Morris  Evans,  and  Leon  Evans,  any  or  all  of  them,  die 
and  leave  no  children,  In  that  case  their  shares  they  have  the  use  of  be  and 
become  a  part  of  the  endowment  fund  for  said  hospital,  upon  the  same  con- 
ditions as  the  other  funds." 

Stripping  this  clause  of  testator's  will  of  all  reference  to  the 
institution  to  be  known  as  the  "Munro  Hospital,"  the  testator  gives 
to  his  wife,  Elizabeth  Pope  Westcott,  a  life  estate  in  the  remainder 
of  his  real  estate.  On  her  death  he  gives  a  life  estate  in  the  same 
to  Cora  P.  Gannung.  On  her  death  he  gives  the  remainder  to 
Munro  Lee  Evans,  if  he  be  then  living.  If  he  is  not  living  at  that 
time,  then  such  remainder  is  given  to  certain  other  persons.  Pro- 
ceeding under  chapter  713  of  the  Laws  of  1887,  the  law  in  force  at 
the  time  of  testator's  death,  the  appraiser  has,  by  means  of  the 
methods  and  standards  of  mortality  and  of  value  which  are  em- 
ployed by  the  superintendent  of  the  insurance  department,  appraised 
the  fair  market  value  of  the  devise  to  Cora  P.  Gannung  at  $4,550.70, 
and  the  surrogate  has  fixed  the  tax  due  thereon  at  $227.54.  The 
appraiser  has  also  appraised  the  fair  market  value  of  the  devise  to 
Munro  Lee  Evans  at  $12,09L09,  and  the  surrogate  has  assessed  the 
tax  due  thereon  at  $604.55.  Under  the  decision  of  the  court  of  ap- 
peals in  Re  Hoffman's  Estate,  reported  in  143  N.  Y.  327,  38  N.  E. 
311,  it  is  very  clear  that  the  devise  to  Munro  Lee  Evans  is  not 
presently  taxable.  This  leaves  but  one  question  to  be  disposed 
of  here,  viz.:  Is  the  devise  to  Cora  P.  Gannung  presently  taxable? 
The  act  of  1887  provides  that  the  appraiser  shall  appraise  the  estate 
subject  to  the  tax  at  "its  fair  market  value,"  and  from  the  ap- 
praiser's report  "the  surrogate  shall  forthwith  assess  and  fix  the 
then  cash  value  of  all  estates,  annuities,  and  life  estates  or  terms 
of  years  growing  out  of  the  said  estate,  and  the  tax  to  which  the 
same  is  liable."    Can  the  "fair  market  value"  of  this  devise  to  Cora 
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P.  Gannung  be  found  by  the  appraiser,  and  its  "cash  value"  be  fixed 
by  the  surrogate  at  the  present  time?  Mathematically  it  can; 
otherwise  it  cannot  Cora  P.  Gannung  may  die  before  her  mother. 
This  contingency  is  not  named  in  the  will,  but  what  difference  can 
that  make  as  to  the  disposition  of  this  case?  It  exists  the  same 
as  though  named,  and  the  decision  of  the  court  of  appeals  in  the 
Hoffman  Case  decides  the  present  taxability  of  the  devise  to  Cora 
P.  Gannung.  By  the  Hoffman  will  the  mother  took  a  life  estate. 
On  her  death,  by  the  terms  of  the  will,  Ella  A.  Sanford  took  a  life 
estate,  if  she  survived  her  mother.  If  she  did  not  survive  her 
mother,  then  on  the  death  of  her  mother  the  remainder  went  to  the 
issue  of  her  daughter,  etc.  Here  Mrs.  Westcott  takes  a  life  estate. 
If  upon  her  death,  Cora  P.  Gannung  survives  her  (if  we  do  not  con- 
sider the  provision  of  the  will  relating  to  the  Munro  Hospital), 
she  takes  a  life  estate,  and  on  her  death  the  remainder  goes  to 
Munro  Lee  Evans,  etc.  The  estates  devised  to  Ella  A.  Sanford  and 
Cora  P.  Gannung,  by  these  respective  wills,  are  subject  to  exactly 
the  same  contingency.  In  the  event  of  the  death  of  Cora  P.  Gan- 
nung before  the  death  of  her  mother,  as  is  said  by  the  court  of 
appeals  in  the  Hoffman  Case,  "there  will  have  been  no  actual  trans- 
fer to  her  of  any  of  the  property  of  the  decedent.  She  ought  not 
to  be  taxed  until  events  make  it  certain  that  there  is  an  actual 
and  beneficial  transfer  of  the  property  to  her."  It  is  very  true 
that  the  estate  devised  to  her  comes  within  the  statutory  definition 
of  a  "vested  remainder,"  but  it  is  very  different  from  a  case  where 
the  will  gives  a  life  estate  to  A.  and  the  remainder  to  B.  and  his 
heirs.  At  the  present  time  she  has  no  estate  that  she  could  sell 
to  any  one  at  any  price,  unless  it  might  be  to  the  most  daring  specu- 
lator. There  must  be  an  adjournment  of  the  taxation  of  the  de- 
vise to  Cora  P.  Gannung  until  the  death  of  Mrs.  Westcott,  and 
there  must  be  an  adjournment  of  the  taxation  of  the  devise  to 
Munro  Lee  Evans  until  the  rights  of  the  parties  entitled  to  that 
devise  become  fixed  and  actual.  These  devises  are  not  presently 
taxable.  Let  a  decree  be  entered  modifying  the  decree  appealed 
from  accordingly.    Decreed  accordingly. 


(11  Misc.  Rep.  487.) 

SHEEHAN  v.  TREASURER  OF  LONG  ISLAND  CITY. 

(Supreme  Court,  Special  Term,  Queens  County.  February,  1895.) 

1.  Mandamus— To  Municipal  Officers— Who  may  Obtain. 

A  contractor  to  do  work  for  a  city  under  a  statute  providing  for  the 
Issue  of  bonds  by  the  city  officers  to  pay  therefor  may  compel  the  issu- 
ance of  such  bonds  by  mandamus. 

2.  Constitutional  Law— Obligation  of  Contracts  —  Amending  State  Con- 

stitution. 

The  constitutional  amendment  which  took  effect  January  1,  1895, 
prohibiting  any  city  from  incurring  an  indebtedness  exceeding  10  per 
cent,  of  the  value  of  the  real  estate  within  its  limits,  does  not  affect  con- 
tracts previously  entered  into  by  which  a  greater  indebtedness  will  be 
incurred,  as  state  constitutions  are  "laws,"  within  the  provision  of  the 
federal  constitution  that  no  state  shall  pass  laws  Impairing  the  obligations 
of  contracts. 
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8.  Samk— Construction. 

The  provision  of  the  amended  constitution,  which  took  effect  January 
1,  1895,  declaring  that  "all  indebtedness"  incurred  by  any  city  in  excess 
of  the  limitation  imposed  thereby,  except  such  as  may  now  exist,  shall  be 
absolutely  void,  does  not  apply  to  existing  contracts  by  which  a  greater 
indebtedness  will  be  incurred,  the  word  "indebtedness"  being  used  in  the 
sense  of  "obligation." 

Application  by  John  C.  Sheehan  for  a  writ  of  mandamus  to  the 
treasurer  of  Long  Island  City.  Granted. 

Browne  &  Sheehan  (Edw.  Browne,  of  counsel),  for  the  motion. 
Charles  E.  Seward,  Corp.  Counsel,  and  Mr.  Foster,  opposed. 

GAYNOR,  J.  By  act  of  chapter  644  of  the  Laws  of  1893,  a 
commission  of  five  persons  was  created  to  do  a  general  municipal 
improvement  in  Long  Island  City.  These  commissioners  entered 
into  a  contract  with  the  petitioner  whereby  he  agreed  to  construct 
certain  trunk  sewers,  the  contract  providing  that  he  should  be 
paid  in  installments  as  the  work  progressed.  The  act  provides 
that  to.  pay  for  the  doing  of  such  improvements  the  mayor  and  com- 
mon council  shall,  upon  the  requisition  of  the  said  general  improve- 
ment commission,  issue  bonds  of  the  city,  which  shall  be  signed 
by  the  mayor  and  city  clerk,  and  attested  by  the  city  treasurer,  and 
have  the  corporate  seal.  It  is  required  that  such  bonds  be  issued 
in  separate  series  of  not  more  than  $50,000,  or  such  part  of  that 
sum  as  may  be  required  for  any  particular  improvement;  that  the 
first  series  shall  grow  due  in  five  years,  and  each  subsequent  series 
at  least  one  year  later  than  its  predecessor,  and  that  each  bond 
show  on  its  face  the  improvement  it  is  used  for.  It  is  provided  that 
the  bonds  shall  be  sold  by  the  treasurer  under  the  direction  of  the 
mayor  at  not  less  than  par,  and  that  the  proceeds  shall  be  received 
by  the  treasurer,  and  paid  out  on  the  requisition  of  the  said  gen- 
eral improvement  commissioners  approved  by  the  mayor.  The  act 
does  not  require  that  the  bonds  be  sold  by  public  advertisement 
or  competition,  being  silent  on  that  head.  The  sum  of  $4,473.20 
became  due  to  the  petitioner  upon  his  contract  on  December  31, 
1894,  and  the  said  general  improvement  commissioners  made  and 
signed  a  requisition  on  the  city  treasurer  therefor,  which  the  mayor 
approved.  To  meet  the  payment  on  the  said  contracts,  as  they 
should  become  due,  the  city  treasurer  advertised  for  bids  for  eight 
series  of  bonds,  beginning  with  the  first  series,  and  aggregating 
$385,000.  The  notice  stated  that  the  purchaser  might  pay  for  the 
bonds  in  installments,  "as  the  money  may  be  required  to  pay  for 
the  improvements."  The  petitioner  and  another,  acting  together, 
offered  to  take  them  all  at  par  on  the  said  terms,  and  the  offer 
was  accepted  by  the  treasurer,  under  the  direction  and  approval 
of  the  mayor.  On  the  1st  of  January,  1895,  the  treasurer  who 
made  said  contract  of  sale  was  succeeded  by  the  present  treasurer; 
and  though  an  installment  of  the  bonds  so  sold  had  been  signed 
by  the  mayor  and  city  clerk  and  sealed,  as  required  by  the  statute, 
the  said  treasurer  refuses  to  attest  them,  as  required  by  the  statute, 
and  deliver  them  to  the  purchaser.    The  petitioner  has  no  way  to 
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get  paid  the  amount  of  the  said  requisition  for  the  amount  due 
him  except  out  of  the  proceeds  of  the  sale  of  the  said  bonds.  He, 
therefore,  has  standing  under  his  said  contract  to  do  public  im- 
provements to  make  this  application  for  a  mandamus  to  compel 
the  city  treasurer  to  attest  and  deliver  the  contract  of  sale.  He 
stands  before  the  court  in  the  other  capacity  of  joint  purchaser 
of  the  bonds,  which  might  entitle  him  to  make  this  application; 
but  his  capacity  of  creditor  is  enough.  The  counsel  to  the  city 
appeared  in  opposition,  and  does  not  dispute  the  facts,  and,  though 
he  is  by  law  the  official  adviser  of  the  treasurer,  that  official  was 
represented  upon  the  hearing  by  other  counsel,  who  submitted  an 
affidavit  by  him;  but,  every  material  statement  of  fact  in  it  being 
upon  information  and  belief,  it  has  to  be  disregarded  under  a  set- 
tled rule.  People  v.  Common  Council  of  Brooklyn,  77  N.  Y.  503. 
It  is  doubtful,  however,  under  a  recent  decision  of  the  court  of 
appeals,  if  the  treasurer  could  be  heard  to  question  the  character 
of  the  work  or  the  amount  due,  his  duties  being  purely  ministerial. 
People  v.  City  of  Syracuse,  144  N.  Y.  63,  38  N.  E.  1006.  There 
being,  therefore,  no  dispute  of  facts,  a  peremptory  writ  must  issue, 
unless  the  constitutional  objection  urged  is  good. 

The  constitutional  amendment  which  went  into  effect  on  January 
1,  1895,  contains  a  provision  prohibiting  any  city  or  county  from 
incurring  indebtedness  exceeding  10  per  cent  of  the  assessed  value 
of  taxable  real  estate  within  its  limits  except  for  the  supply  of 
water.  It  is  urged  that  the  issue  of  these  bonds  will  exceed  the 
limit,  but  the  constitutional  provision  which  the  new  one  super- 
sedes applies  only  to  cities  of  over  100,000  inhabitants,  and  the 
counties  in  which  they  are  situated.  The  petitioner's  contract  to 
do  public  work  was  made  under  this  former  provision,  and  under  the 
guaranty  of  a  statute  providing,  as  we  have  seen,  for  the  issue  and 
sale  of  city  bonds  to  pay  the  contract  price,  which  statute  must 
be  deemed  part  and  parcel  of  its  contract;  and  the  obligations 
secured  to  him  by  such  contract  cannot  be  impaired  by  the  subse- 
quent amendment  to  the  state  constitution,  for  that  would  be  in 
violation  of  the  prohibition  in  the  federal  constitution  against 
the  impairment  of  contracts  by  any  state  law.  Article  1,  §  10; 
Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535;  Hawthorne  v.  Calef, 
2  Wall.  10;  Louisiana  v.  New  Orleans,  102  U.  S.  203;  Wolff  v.  New 
Orleans,  103  U.  S.  358.  Furthermore,  the  new  amendment  to  the 
state  constitution  excepted  existing  contracts.  The  words  are: 
"And  all  indebtedness  in  excess  of  such  limitation,  except  such  as 
may  now  exist,  shall  be  absolutely  void."  The  word  "indebtedness" 
here  must  be  construed  to  be  as  broad  as  the  word  "obligation," 
in  view  of  the  aforesaid  provision  of  the  federal  constitution.  The 
motion  is  granted. 

(11  Misc.  Rep.  463.)  ' 

MULLINS  v.  MULLINS  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.  February,  1895.) 

L   WlELS— CONSTBUCTION— NATURE  OF  ESTATE. 

Testator  devised  real  estate  to  his  brother,  in  trust  "to  have  and  hold 
the  same  during  the  minority  of  six  children  of  my  brother  J.  for  the 
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benefit  of  said  children.  •  *  •  On  said  children  attaining  majority,  I 
give,  devise,  and  bequeath  the  house  and  lot  devised  by  this  paragraph 
to  the  said  six  children."  Held,  that  the  devise  to  the  children  was  valid, 
irrespective  of  the  validity  of  the  trust. 
&  Trusts— To  Receive  Rents— Vauditt. 

In  such  case  a  valid  trust  to  receive  the  rents  of  the  land  during  the 
minority  of  the  children  is  created. 

Action  by  Thomas  F.  Mullins,  as  trustee,  against  Joseph  M.  Mul- 
lins and  others,  to  obtain  a  judicial  construction  of  the  will  of 
Ellen  Hoey. 

Richard  S.  Emmet,  for  plaintiff. 

Bastus  8.  Ransom  and  W.  H.  Hamilton,  for  infant  defendants. 
R.  £.  Robinson,  for  other  defendants. 

RUSSELL,  J.  This  action  is  brought  for  the  construction  of 
the  will  of  Ellen  Hoey,  who  died  without  descendants.  By  the  first 
paragraph  she  devises  a  house  and  lot  in  East  Fifty-Seventh  street, 
New  York  City,  to  her  brother  Thomas  F.  Mullins.  By  the  second 
paragraph  she  devises  "the  house  and  lot  known  and  distinguished 
as  <No.  326  E.  57th  St/  in  the  city  of  New  York,  unto  my  brother 
Thomas  Francis  Mullirs,  in  trust,  nevertheless,  to  have  and  hold 
the  same  during  the  minority  of  six  children -of  my  brother  John 
Mullins,  for  the  benefit  of  said  children,  being  named  respectively 
•  •  *.  On  said  children  attaining  majority,  I  give,  devise,  and 
bequeath  the  house  and  lot  devised  in  this  paragraph  to  the  said 
six  children  and  the  issue  of  any  deceased  child,  and  the  survivors 
and  survivor  of  them,  share  and  share  alike,  issue  to  take  per  capita 
and  not  per  stirpes,  to  have  and  to  hold  the  same  to  their  own  use 
and  behoof  forever.".  By  the  third  devise  and  bequest  she  gives 
all  her  remaining  property  to  her  brother  Thomas  F.  Mullins. 
These  six  children  survived  the  testatrix,  and  brought  an  action  of 
ejectment  to  obtain  possession  of  the  house  and  lot  devised  to  them 
in  the  will.  The  court  at  special  term  held  the  devise  to  be  void, 
and  dismissed  the  complaint  On  appeal  the  general  term  sus- 
tained the  dismissal,  without  passing  on  the  validity  of  the  devise, 
holding  that,  if  the  devise  was  valid,  the  trust  enabled  Thomas  F. 
Mullins,  the  defendant,  to  retain  possession.  Mullins  v.  Mullins, 
29  N.  Y.  Supp.  961. 

The  questions  here  presented  are:  First  Is  the  devise  to  the 
children  valid?  Second.  If  so,  is  the  trust  valid?  Third.  If  the 
devise  is  not  valid,  does  the  title  go  to  the  residuary  devisee,  or  to 
the  heirs  as  in  case  of  intestacy? 

The  intent  of  the  testatrix  was  plain.  She  wanted  her  brother 
Thomas  F.  Mullins  to  have  all  of  her  property  except  the  house  and 
lot  devised  to  the  children.  She  wanted  those  children  of  her 
brother  John  Mullins  to  have  the  house  and  lot  No.  326  East  Fifty- 
Seventh  street  She  did  not  desire  those  children  to  manage  that 
property  during  their  minorities,  and,  for  that  reason,  empowered 
Thomas  F.  Mullins,  her  brother,  to  have  and  to  hold  it  for  their 
benefit  during  minority.  Has  she,  then,  by  the  use  of  language 
incapable  of  another  construction,  so  expressed  her  manifest  intent 
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as  to  contravene  the  statute  against  perpetuities,  and  thus  render 
that  intent  incapable  of  execution?  It  is  a  well-known  rule  that  a 
technical  and  strict  construction  of  language,  inartificially  express- 
ing the  meaning  of  the  testator,  will  not  be  given  the  paramount 
place  so  as  to  defeat  the  intent  of  the  testator,  where  a  reasonable 
interpretation  would  avoid  the  difficulty,  and  conform  the  intent  of 
the  testator  to  the  legislation  which  seeks  to  prevent  an  undue  sus- 
pension of  the  power  of  alienation.  Phillips  v.  Davies,  92  X.  Y. 
199.  The  will  of  the  testatrix  in  this  case  seems  to  be  capable  of 
such  interpretation.  She  did  not  couple  the  trust  to  Thomas  F. 
Mullins  with  any  power  or  direction  to  do  or  perform  any  act  which 
would  be  essential,  within  the  scheme  of  her  disposition,  to  convey 
to  those  children  the  title  when  they  should  attain  majority.  They 
were  to  take  the  title,  or  a  vested  estate,  at  a  future  time,  but  that 
time  was  at  the  time  of  her  death.  Moore  v.  Lyons,  25  Wend.  119 ; 
Leggett  v.  Hunter,  19  N.  Y.  462;  Du  Bois  v.  Bay,  35  N.  Y.  168.  The 
trustee  could  do  nothing  whatever  with  a  trust  entirely  valid,  but 
use  the  place  for  their  benefit  during  minority,  or  simply  take 
charge  for  them  during  such  period.  No  title  was  conveyed  to 
him  to  pass  over  to  them  at  any  future  period.  It  is  plain,  there- 
fore, that  the  estate  vested  in  the  recipients  of  the  bounty  of  the 
testatrix  when  her  death  came.  There  was  no  trust  of  the  title  by 
express  language,  and  none  will  be  presumed  by  implication.  Post 
v.  Hover,  33  N.  Y.  593.  When  she  died,  therefore,  to  whom,  under 
the  operation  of  the  will,  would  the  estate  go?  If  the  six  children 
were  alive,  to  them.  If  one  had  died  without  descendants,  the  five 
remaining  would  take.  That  would  be  following  the  lines  of  the 
law  of  descent.  If  one  had  died  leaving  issue,  that  issue  would 
take.  No  other  person  than  the  children  or,  their  possible  issue 
.  having  any  interest  in  the  title,  the  words  of  survivorship  were 
entirely  superfluous,  there  being  no  vacuum  in  the  title  between 
the  death  of  the  testatrix  and  the  majority  of  any  child. 

Again,  there  is  another  view  which  might  be  taken.  The  con- 
struction is  that,  where  estates  are  conveyed  or  devised  to  two  or 
more  persons,  they  take  as  tenants  in  common  in  severalty,  unless 
a  joint  tenancy  is  conclusively  given.  In  this  case  the  usual  rule 
follows.  Each  child  took  one-sixth,  and  if,  by  any  possible  con- 
struction, it  should  be  held  that  there  was  a  contingent  right  of 
survivorship  after  the  death  of  the  testatrix,  it  could  be  rationally- 
held  that  his  conditional  estate,  passing  to  the  survivors,  became 
theirs  absolutely,  so  that  each  share,  so  passing  once,  was  freed 
from  the  fetters  of  the  clause  of  survivorship,  and  became  the  prop- 
erty of  the  others  absolutely.  Thus,  no  one  of  the  six  shares  was 
fettered  by  any  survivorship  clause  beyond  the  death  of  the  first 
taker,  and  so  was  not  suspended  in  its  power  of  alienation  beyond 
two  lives  in  being.  4  Kent,  Comm.  363;  Cromwell  v.  Cromwell, 
2  Edw.  Ch.  495  ;  3  Ch.  Sent  7;  Everitt  v.  Everitt,  29  N.  Y.  39. 

I  hold,  therefore,  that  each  child  took  an  estate  as  a  tenant  in 
common,  and  that  the  devise  was  valid,  irrespective  of  the  ques- 
tion as  to  whether  the  trust  itself  was  valid.  I  think  that  the  in- 
tent to  give  to  the  children  a  fee  was  primary  in  its  character,  and 
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not  to  be  subverted  by  a  secondary  desire  to  have  the  shares  con- 
trolled during  a  short  part  of  the  lives  of  the  recipients  of  the  good 
will  of  the  testatrix. 

2.  Was  the  trust  clause  valid?  The  statute  authorizes  express 
trusts  for  the  benefit  of  others.  It  provides  for  an  express  trust 
"to  receive  the  rents  and  profits  of  lands  and  apply  them  to  the 
use  of  any  person  during  the  life  of  such  person,  or  for  any  shorter 
period."  1  Rev.  St  p.  728,  art  2,  §  55,  subd.  3.  The  general  term 
has  held  that,  if  the  devise  to  the  children  is  valid,  that  devise  is 
controlled  by  an  express  trust  The  authority,  therefore,  of  the 
appellate  court,  binds  the  special  term  to  a  similar  line  of  reasoning. 
And  that  line  of  reasoning  accords  entirely  with  my  own  views. 
It  is  not  necessary  to  use  the  statutory  language.  The  expression 
of  any  intent  to  create  such  a  trust — any  words  which  are  sufficient 
to  indicate  the  meaning — will  suffice.  The  authority  given  by  the 
testatrix  is  neither  more  nor  less,  being  uncoupled  with  any  dis- 
position as  to  the  title,  than  the  right  to  receive  the  use  and  profits 
during  the  minorities.  It  is  therefore  valid  as  such,  and  gives  the 
trustee  control  of  each  share  during  the  minority  of  the  child.  If 
this  were  not  so,  and  the  express  trust  were  not  authorized,  the 
authority  might  well  be  exercised  under  section  58  of  the  same 
article: 

"Where  an  express  trust  shall  be  created  for  any  purpose  not  enumerat- 
ed in  the  preceding  sections,  no  estate  shall  vest  In  the  trustees;  but  the 
trust,  If  directing  or  authorizing  the  performance  of  any  act  which  may  be 
lawfully  performed  under  a  power,  shall  be  valid  as  a  power  In  trust,  sub- 
ject to  the  provisions  In  relation  to  such  powers  contained  In  the 'third  article 
of  this  title." 

It  is  therefore  unnecessary  to  consider  the  third  question,  as  to 
where  the  title  passes;  for,  under  the  construction  given,  it  either 
goes  to  the  residuary  devisee  or  to  the  heirs  as  in  case  of  intestacy. 

Judgment  is  therefore  directed  for  a  construction  of  the  will  in 
accordance  with  this  opinion,  with  costs  of  the  parties  to  be  paid 
out  of  the  estate. 


(11  Misc.  Rep.  502.) 

TURNER  v.  BOYOEL 
(Supreme  Court,  Special  Term,  Clinton  County.  February,  1896.) 

1.  Taxation—  Assessment  of  Occupied  Lands— Validity. 

An  assessment,  as  nonresident,  of  land  actually  occupied,  Is  void. 

2.  Sams — Sale— Taxes  Assessed  on  Other  Land. 

A  sale  of  land  for  taxes,  part  of  which  were  assessed  on  another  parcel, 
is  void. 
8.  Same  -Curative  Statute. 

An  assessment,  as  nonresident,  of  land  actually  occupied,  and  n  sale  for 
taxes,  part  of  which  were  assessed  against  another  parcel,  are  jurisdic- 
tional defects,  and  are  not  cured  by  a  statute  which  provides  that  the  tax 
deed  shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
after  two  years  have  elapsed  since  the  time  it  was  recorded. 
1  Same— Occupied  Lands. 

Laws  1885,  c  448,  providing  that  a  tax  deed  shall  be  conclusive  evi- 
dence of  title  after  two  years  from  Its  record,  does  not  apply-  to  a  deed 
of  land  actually  occupied,  where  the  deed  was  recorded  in  violation  of 
Laws  1855,  c  427,  f  68. 
v.33N.Y.s.no.4— 28 
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5.  Same— Rkmbdy  against  State. 

Laws  1885,  c.  448,  limiting  the  time  within  which  land  sold  for  taxes 
may  be  redeemed,  does  not  apply  where  the  state  Is  purchaser,  as  no  au- 
thority is  given  for  proceeding  against  the  state. 

Action  by  Martin  V.  B.  Turner  against  Scott  G*  Boyce  to  recover 
damages  for  cutting  timber  on  plaintiff's  land.  Judgment  for  plain- 
tiff. 

John  P.  Kellas,  for  plaintiff. 
McCleary  &  Paddock,  for  defendant 

KELLOGG,  J.  No  contention  is  made  over  the  title  of  the  plaintiff 
to  the  land  on  which  the  timber  was  cut  (lot  86  in  the  town  of  Bel- 
mont), except  the  northwest  quarter;  that  is  to  say,  defendant  con- 
cedes that  plaintiff  should  recover  unless  defendant's  title  to  the 
land  is  paramount  to  plaintiff's  title.  The  only  question,  therefore, 
relates  to  defendant's  title,  or  the  title  of  his  partner,  William  W. 
Wheeler.  The  deed  to  Wheeler  is  the  ordinary  quitclaim  of  the 
state,  signed  by  the  governor,  under  resolution  of  the  land  office, 
and  dated  June  21, 1894.  The  only  title  then  possessed  by  the  state 
was  such  as  was  acquired  through  the  tax  sale  of  1877,  and  through 
what  was  done  by  the  comptroller  at  the  tax  sales  of  1881  and  1885. 

The  tax  sale  of  1877  clearly  conveyed  no  title  to  the  state,  for  two 
reasons: 

First.  The  land  was  assessed  as  nonresident  during  all  the  years 
in  which  taxes  were  levied  for  which  sale  was  made,  while  in  fact 
during  all  those  years  it  was  occupied  by  a  resident  occupant.  The 
assessment  was  therefore  void,  and  cannot  furnish  support  for  a 
sale.  This  proposition  requires  no  argument  Joslyn  v.  Rockwell, 
128  N.  Y.  334,  28  N.  E.  604;  Stewart  v.  Crysler,  100  N.  Y.  378,  3 
N.  E.  471;  People  v.  Wemple,  117  N.  Y.  77,  22  N.  E.  761. 

Second.  The  assessment  for  1862  and  tax  levied  that  year  were 
upon  the  east  half  of  the  lot  only.  The  tax  upon  the  southwest 
quarter  had  been  paid.  Notwithstanding  this  fact,  the  comptroller 
undertook  to  sell  the  southwest  quarter  in  1877  for  the  unpaid  taxes 
on  the  east  half.  It  hardly  needs  argument  to  show  that  such  a 
sale  is  unauthorized.  If  such  a  sale  could  be  held  valid,  it  would 
result  in  taking  from  the  owner  of  the  southwest  quarter  his  land 
for  a  tax  never  levied  thereon, — a  clear  violation  of  the  constitu- 
tional provision  against  taking  property  without  due  process  of  law. 
The  fact  that  taxes  of  other  years  on  the  southwest  quarter  were 
unpaid,  and  the  sale  of  1877  included  those  also,  does  not  cure  this 
fatal  defect.  The  fact  remains  that  the  sale  was  made  to  discharge 
a  burden  never  imposed.  There  is  no  way  open  to  the  owner  of 
this  southwest  quarter  by  which  he  could  obtain  relief  upon  dis- 
charging the  actual  tax  burden  upon  his  land  after  the  sale.  The 
redemption  of  a  "specific  part"  of  an  entire  tract,  provided  by  section 
53  of  chapter  427  of  Laws  of  1855,  can  be  made  by  the  person  claim- 
ing such  part  only  in  one  way,  and  that  is  "by  paying  *  •  • 
such  proportion  of  the  purchase  money  and  interest  as  his  quantity  of 
acres  shall  bear  to  the  whole  quantity  of  acres  sold."  The  whole 
scheme  of  taxation  and  collection  of  taxes  is  based  upon  plain, 
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sound  principles.  It  cannot  be  reasoned  from  any  language  of  the 
law,  or  by  any  implication  to  be  drawn  from  such  language,  that 
parcels  of  land  separately  assessed  and  separately  taxed  may  be 
bunched  with  other  parcels  and  sold  in  lump.  Much  less  does  the 
law  authorize  such  a  sale  where  it  is  apparent  that  such  a  sale 
makes  one  parcel  stand  for  the  taxes  levied  only  upon  other  parcels. 
Section  44  of  chapter  427  of  Laws  of  1855  provides  in  plain  terms 
the  duty  of  the  comptroller  at  a  tax  sale.  He  "shall  commence  the 
sale  of  such  lands  and  shall  continue  the  same  from  day  to  day  until 
so  much  of  each  parcel  so  assessed  shall  be  sold  as  will  be  sufficient 
to  pay  the  taxes,  interest  and  charges  thereon."  A  sale  of  several 
parcels  which  have  been  separately  assessed  in  one  lump  lot  permits 
the  purchaser  who  will  take  the  smallest  acreage  and  pay  the  tax# 
upon  all  to  take  that  part  of  the  whole  lump  owned  by  A.  to  pay 
taxes  on  the  parcels  owned  by  B.  This  is  not  in  accordance  with 
the  section  last  quoted,  nor  in  accordance  with  any  provision  of  the 
law  governing  sales  that  I  have  been  able  to  discover. 
In  People  v.  Hagadorn,  104  N.  Y.  521, 10  N.  E.  891,  it  is  said : 

"It  is  an  elementary  rule  that  public  officers  exercising  the  right  of  selling 
the  property  of  the  citizen  by  statutory  authority  are  required  to  pursue  the 
requirements  of  the  statute  strictly." 

And,  again,  at  page  524,  104  N.  Y.,  and  page  891,  10  N.  E.: 

"Under  onr  scheme  of  taxation,  the  tax  for  each  year  Is  separately  levied 
and  returned  to  the  comptroller,  and  he  is  under  no  legal  obligation  In  making 
a  sale  of  land  to  join  the  taxes  of  different  years,  or  to  sell  for  the  aggregate 
sum  of  all  the  taxes  due  for  separate  years,  upon  such  land.  The  necessary 
effect  of  such  a  joinder  of  taxes  is  therefore  to  make  the  payment  of  an 
illegal  tax  the  condition  of  the  owner's  right  to  retain  his  property  and  sub- 
ject him,  contrary  to  the  meaning  and  Bpirit  of  this  statute,  to  the  payment  of 
an  unjust  and  illegal  exaction  as  the  price  of  his  legal  right  to  redeem  his 
property.  *  *  *  There  can  be  no  division  of  the  sum  payable,  and  no  sep- 
aration which  can  validate  a  part  and  reject  the  rest  It  Is  either  wholly  bad 
or  altogether  good." 

The  court  held  it  wholly  bad. 

It  also  appears  that,  for  the  year  1870,  the  northeast  corner  of  this 
lot  and  the  south  half  were  separately  assessed.  The  tax  levied  on 
the  northeast  corner  (160  acres)  was  f  4.53,  and  on  the  south*  half  (320 
acres)  f  11.35,  and  at  the  sale  of  1877  the  land  was  sold  as  one  parcel 
for  the  aggregate  tax.  Thus,  each  parcel,  at  different  valuations 
per  acre,  was  made  to  stand  the  tax  levied  upon  the  other.  For 
the  reasons  I  have  before  given,  I  think  this  was  an  error  fatal 
to  the  sale.  It  is  a  violation  of  the  plain  principle  that  one  man's 
land  cannot  be  sold  to  pay  the  taxes  upon  another's,  or,  which  is  the 
same  thing,  one  parcel  of  land  cannot  be  sold  to  discharge  a  tax 
upon  another  parcel,  no  matter  how  small  that  tax  may  be. 

We  next  come  to  the  question  as  to  the  effect  of  chapter  448  of 
the  Laws  of  1885  upon  the  sale  of  1877  and  the  deed  given  pursuant 
thereto.  As  a  curative  statute,  obviously,  it  can  have  no  effect. 
The  defects  pointed  out  are  not  irregularities  simply;  they  are  in 
the  highest  sense  jurisdictional.  Joslyn  v.  Rockwell,  128  N.  Y.  334, 
28  N.  E.  604.  It  cannot  be  denied  that  the  legislature  has  full 
power  over  the  subject  of  taxation  and  the  collection  of  taxes,  and 
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may  adopt  any  method  of  assessment  and  collection  which  gives  to 
the  taxpayer  an  opportunity  to  be  heard,  and  which  does  not  neces- 
sarily come  in  confl ict  with  the  constitutional  provision  against  tak- 
ing property  without  due  process  of  law;  but,  when  the  legislature 
has  by  law  established  its  method,  the  taxpayer  has  a  right  to  rely 
upon  its  being  strictly  pursued  in  all  its  material  provisions.  And 
while  the  legislature  may  at  any  time  validate  a  tax  by  a  curative 
law  as  to  irregularities  which  might  have  been  dispensed  with  in  the 
first  instance,  had  the  law  so  provided,  yet  the  legislature  has  not 
the  power  to  validate  a  sale  by  a  retrospective  act  unless  the  assess- 
ment and  sale  were  made  in  conformity  with  the  material  require- 
ments of  the  existing  law.  This  is  a  sound  distinction,  and  is  sup- 
sported  by  ample  authority.  Cromwell  v.  MacLean,  123  N.  Y.  489, 
25  N.  E.  932. 

If  the  law  of  1885  can  be  of  any  avail  to  defendant,  it  must  be  be- 
cause of  the  limitation  therein  provided  upon  plaintiff's  right  to 
point  out  the  fatal  defects  named,  and  which  make  the  sale  of  1877 
and  the  deed  to  the  state  void;  in  other  words,  because  the  deed 
to  the  state  must  be  accepted  in  the  court  as  conclusive  evidence  of 
title.  This  is  the  claim  which  counsel  for  defendant  urges.  For 
several  reasons,  I  do  not  think  the  claim  well  founded. 

1.  The  act  of  1885  does  not  apply  to  deeds  of  lands  "any  part  of 
which  are  actually  occupied  at  the  time  of  the  expiration  of  the  two 
years  given  for  the  redemption  thereof,"  which  deeds  have  been  re- 
corded in  violation  of  the  provisions  of  section  68,  c.  427,  Laws  of 
1855,  and  the  deed  to  the  state  referred  to  was  so  recorded.  Cer- 
tainly, the  actual  occupant,  if  he  be  the  owner  or  the  agent  of  the 
owner,  has  a  right  to  rely  upon  this  express  provision  of  the  law : 
that  no  record  of  any  deed  will  be  made  until  he  has  received 
actual  notice.  The  recording  act  has  no  application  by  way  of  mak- 
ing the  record  constructive  notice  to  him ;  and,  so  long  as  the  law 
prohibits  the  recording,  he  is  not  required  to  keep  constant  watch 
of  the  county  records  to  ascertain  if  there  has  been  a  breach  of  the 
law.  I  do  not  think  the  legislature,  in  fixing  the  period  of  two  years, 
and  making  a  deed  recorded  that  length  of  time  conclusive  evidence 
of  title,  meant  in  this  law  to  embrace  deeds  of  occupied  lands 
recorded  in  violation  of  that  prohibitory  statute,  for  the  effect  would 
be  to  nullify  that  statute.  This  the  legislature  could  not  have  in- 
tended, for  the  prohibitory  section  is  re-enacted  in  section  14  of 
chapter  711  of  the  Laws  of  1893,  the  time  being  changed  to  one  year 
after  notice.  If  this  prohibition  upon  the  record  of  deeds  is  not  to 
have  a  beneficial  effect  in  favor  of  occupied  lands,  then  any  deed 
may  be  recorded  as  soon  as  received  from  the  comptroller,  and  the 
two-years  limitation  be  immediately  started.  At  the  end  of  two 
years,  while  the  occupant  has  been  waiting  for  the  notice  the  law 
says  he  shall  have,  the  deed  becomes  conclusive  evidence  of  title. 
I  do  not  think  this  is  the  intention  of  the  legislature.  It  is  impos- 
sible to  give  effect  to  both  statutes  without  interpreting  them  to 
mean  that  the  limiting  statute  of  1885  gives  to  the  owner  of  occu- 
pied lands  two  years  after  a  deed  is  recorded  in  conformity  vith 
the  provisions  of  the  law  touching  the  recording  of  deeds  obtained 
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at  tax  sales;  and  the  two-years  limitation  cannot  begin  to  run  at 
the  instance  of  the  purchaser  until  after  service  of  the  notice  upon 
the  occupant,  as  provided  by  section  68,  c  427,  Laws  1855,  or  as  re- 
enacted  in  section  14,  c  711,  Laws  1893,  and  thereafter  recording 
such  deed.  It  is  no  injustice  to  the  purchaser  to  require  that  he 
conform  strictly  to  the  law  if  he  is  to  be  permitted  to  take  through 
the  law  houses  and  lands  to  which  he  is  in  no  way  entitled,  on 
any  principle  of  right  or  justice,  and  which  he  gets  only  through 
a  law  which  permits  him  to  close  the  mouth  of  and  strangle  the 
rightful  owner.  ' 

2.  The  plaintiff  and  his  grantors  were  at  the  time  of  the  passage 
of  the  law  of  1885,  and  during  the  six  months  therein  limited,  in 
the  actual  possession  of  the  land,  and  in  the  unrestricted  enjoyment 
of  all  the  rights  touching  the  land  as  owner,  and,  being  so,  the 
statute  as  one  of  limitation  could  not  apply.  In  the  assertion  of 
what  right  was  he  limited?  How  could  the  legislature  take  his  land 
from  him  by  enacting  that,  if  he  remained  peaceably  in  possession 
and  enjoyment  of  his  land,  he  should  lose  it?  A  statute  of  lim- 
itations, as  commonly  understood,  is  a  time  limit  to  the  enforcement 
of  a  latent  or  dormant  right  If  not  enforced  within  the  time  fixed, 
it  is  counted  as  abandoned.  But  what  dormant  right  was  the  plain- 
tiff here  called  upon  to  actively  enforce?  His  possession  and  title 
were  perfect,  and  he  was  in  full  enjoyment  of  every  right  He 
claimed  nothing  which  he  did  not  possess.  Is  he,  at  the  instance  of 
the  legislature,  to  put  on  his  armor,  and  go  in  search  of  some  myth- 
ical enemy,  and  attack  all  windmills  within  six  months,  on  pain  of 
a  forfeiture  of  his  property  rights?  The  limitation  might  properly 
apply  to  those  claiming  rights,  and  kept  out  of  possession  or  enjoy- 
ment. The  claimants,  through  these  deeds  to  the  state,  might  be 
properly  made  objects  of  a  limitation  act,  for  they  obviously  have 
something  to  do  before  they  can  reach  the  enjoyment  of  the  rights 
they  claim,  but  to  apply  a  limitation  to  the  plaintiff  is  a  reversal 
of  the  accepted  office  of  such  an  act. 

In  Joslyn  v.  Rockwell,  128  N.  Y.  339,  28  N.  E.  604,  Justice  Peck- 
ham  says: 

"It  is  claimed  that  one  in  possession  of  all  his  rights  cannot  be  compelled 
to  resort  to  legal  proceedings,  or  else  run  the  risk  of  losing  them.  The  ques- 
tion does  not  arise  in  this  case.  •  •  •  There  is  very  weighty  authority 
for  holding  such  a  statute  in  the  case  of  one  in  possession  to  be  invalid." 

And  so,  indeed,  there  is.  Abell  v.  Harris,  11  Gill  &  J.  371;  Cooley, 
Const  Urn.  (3d  Ed.)  366;  Groesbeck  v.  Seelev,  13  Mich.  329;  Case  v. 
Dean,  16  Mich.  12;  Baker  v.  Kelley,  11  Minn.  495  (GiL  358);  Hill 
v.  Lund,  13  Minn.  451  (Gil.  419);  Feller  v.  Clark,  36  Minn.  338,  31 
N.  W.  175;  Dingey  v.  Paxton,  60  Miss.  1038;  Spurlock  v.  Dough- 
erty, 81  Mo.  171;  Daniels  v.  Case,  45  Fed.  843;  Land  Trust  v.  Hoff- 
man, 6  C.  C.  A.  358,  57  Fed.  333.  All  the  cases  here  referred  to  hold 
the  same  doctrine,  and  put  in  the  language  of  Mitchell,  J.,  in  Feller 
v.  Clark,  supra,  is  as  follows: 

"The  legislature  cannot  require  a  person  In  the  uninterrupted  enjoyment 
of  his  own  property  to  commence  an  action  for  the  purpose  of  vindicating 
his  right  against  some  void  claim  existing  merely  on  paper,  or  declare  that 
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by  bis  failure  to  do  so  the  title  to  bis  property  shall  vest  in  the  bolder  of 
that  void  claim." 

3.  The  sale  of  1877  and  the  deed  having  been  to  the  state,  the  pro- 
visions of  the  law  of  1885  cannot  be  invoked  in  its  aid  in  this  action, 
either  as  a  law  of  limitation  or  as  a  rule  of  evidence.  The  reason 
for  this  would  seem  apparent  upon  a  bare  statement  of  the  proposi- 
tion. This  deed  was  recorded  in  June,  1882,  and  had  been  three 
years  of  record  at  the  time  the  law  of  1885  went  into  effect  By  that 
law  six  months  was  given  in  such  cases  to  the  landowner  to  take 
legal  proceedings  to  have  the  deed  declared  invalid;  or  else  thereafter 
it  should  be  taken  as  conclusively  valid  and  as  a  conveyance  of  an 
unimpeachable  title.  No  provision  is  made  in  this  law  or  any 
other  by  which  any  action  or  proceeding  could  be  taken  against  the 
state,  and  without  the  consent  of  the  state  no  such  action  or  proceed- 
ing could  be  taken.  Locke  v.  State,  140  N.  Y.  480,  35  N.  E.  1076; 
Parmenter  v.  State,  135  N.  Y.  163,  31  N.  E.  1035. 

In  Parmenter  v.  State,  supra,  Peckham,  J.,  says: 

"Between  citizens  the  courts  are  at  all  times  open,  and  each  can  at  any 
time  resort  to  some  legal  forum  for  the  enforcement  or  protection  of  his 
claim  or  right  as  against  any  other  citizen.  It  is  different  in  regard  to  the 
state.  Unless  with  its  consent,  it  cannot  be  sued.  The  counsel  for  the  state 
concedes,  what  would  also  seem  quite  plain,  that,  If  there  never  had  been 
any  tribunal  created  by  the  state  before  which  the  claimant  could  have 
pressed  his  claim,  the  statute  of  limitations  would  not  have  commenced  to 
run,  because  it  would  have  been  absurd  to  hold  there  was  a  statute  of  lim- 
itations within  which  a  claim  must  be  sued  when  there  had  been  neither  a 
person  to  be  sued  nor  any  court  or  tribunal  before  which  the  state  could 
be  summoned  to  answer  the  suit." 

The  right  to  take  action  or  proceedings  against  the  state  must  be 
express,  and  does  not  arise  by  implication.  Locke  v.  State,  140 
N.  Y.  480,  35  N.  E.  1076.  It  cannot  be  claimed  that  any  such  con- 
sent was  given  by  the  act  of  1885.  Such  a  consent  is  not  even  hinted 
at  in  People  v.  Turner,  117  N.  Y.  227,  22  N.  E.  1022.  The  taxpayer, 
as  landowner,  could  not  apply  to  the  comptroller  to  set  aside  this 
sale,  or  to  in  any  manner  test  the  validity  of  the  sale  or  deed.  This 
has  been  repeatedly  held.  People  v.  Chapin,  104  N.  Y.  369,  5  N.  E. 
64,  and  11  N.  E.  383;  Ostrander  v.  Darling,  127  N.  Y.  70,  27  N.  E. 
353;  People  v.  Wemple,  138  N.  Y.  582,  34  N.  E.  386;  People  v.  Rob- 
erts, 144  K.  Y.  234,  39  N.  E.  85. 

The  only  intimation  that  the  taxpayer  had  such  right  which  can 
be  found  in  any  of  the  books  is  found  in  the  dictum  of  Ruger,  J., 
in  People  v.  Turner,  117  N.  Y.  239,  22  N.  E.  1022,  when  he  says : 

"But  more  than  this,  after  the  tax  had  been  returned  to  the  comptroller, 
the  taxpayer  has  still  the  right,  both  before  and  after  the  sale  of  his  prop- 
erty, to  appear  before  that  officer,  and  make  proof  of  any  illegality  In  the 
tax  levy,  and  demand  that  such  tax  and  any  sale  made  thereon  shall  be  can- 
celed by  him." 

It  cannot  be  that  the  court  here  meant  to  reverse  itself  or  set 
aside  its  decision  in  People  v.  Chapin,  supra,  where  the  question 
was  directly  at  issue;  and,  if  it  did  so  mean,  the  law  must  be  taken 
as  it  now  stands,  as  declared  in  Ostrander  v.  Darling  and  People 
v.  Wemple,  supra,  which  are  later  decisions,  and  distinctly  hold  that 
a  taxpayer  has  no  such  right,  and  never  did  have.    The  plaintiff 
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and  his  grantors  were,  then,  during  the  sir  months  after  the  passage 
of  the  law  of  1885,  wholly  without  a  tribunal  or  court  in  which  to 
test  the  validity  of  the  sale  or  deed  made  to  the  state.  By  what 
process  of  reasoning,  then,  can  the  conclusion  be  reached  that  they 
were  guilty  of  laches?  They  were  simply  required  by  the  law  of 
1885,  if  it  can  be  held  to  apply  here,  to  do  a  conceded  impossibility, 
and,  failing,  they  were  to  be  stripped  of  their  possessions.  Surely, 
the  taking  of  the  taxpayer's  property  in  such  a  case  would  not  be  a 
taking  "by  due  process  of  law." 

The  taxpayer  is  no  better  off  with  this  six  months'  limitation 
than  were  taxpayers  under  the  Westchester  county  law  (chapter 
627,  Laws  of  1887),  respecting  which  Peckham,  J.,  uses  this  forcible 
language  (Cromwell  v.  MacLean,  123  N.  Y.  489,  25  N.  E.  932): 

"Has  the  legislature  of  this  state  the  right  to  take  the  property  of  A.,  and 
transfer  It  to  B.,  under  the  guise  of  confirming  sales  made  of  such  land  in 
invitum,  but  by  which  no  title,  in  fact  or  in  law,  passed  from  the  owner  to 
the  purchaser?  The  statement  of  the  question  should  be  its  best  answer. 
Property  thus  taken  is  not  taken  by  due  process  of  law." 

We  next  come  to  the  deeds  to  the  state,  dated  one  in  1884  and 
one  in  1890.  These  were  made  to  the  state,  pursuant  to  section 
66,  c  402,  Laws  1881.  They  profess  to  convey  to  the  state  the  land 
in  question,  and  were  both  recorded  without  notice  to  the  occupant, 
and  are  both,  in  this  respect,  on  the  same  footing  as  the  deed  here- 
inbefore referred  to,  given  pursuant  to  the  sale  of  1877;  and  both 
deeds  are  subject  to  all  the  other  defects  named  touching  the  deed 
following  the  sale  of  1877.  But  these  two  deeds  are  also  valueless 
as  grants  of  any  right  or  title  to  the  land  in  them  described,  for 
the  reason  that  no  sale  in  fact  was  made  by  the  comptroller  to  the 
state  of  these  lands  at  the  time  a  pretended  sale  is  referred  to  in 
them.  The  comptroller,  at  the  tax  sales  of  1881  and  1885,  did  not 
in  fact  sell  these  lands,  but  followed  the  injunction  of  the  law  re- 
ferred to  (section  66,  c.  402,  Laws  1881)  respecting  lands  "belonging 
to  the  state,"  and  refused  to  receive  bids  therefor.  I  do  not  think 
that  the  legislature  ever  supposed  that  any  one  would  be  misled  into 
the  belief  that  a  deed  made  in  accordance  with  its  injunctions  in 
this  section  created  a  title  in  the  state  or  mended  any.  It  is  only 
as  to  lands  already  belonging  to  the  state  that  the  comptroller  is  au- 
thorized to  refuse  bids.  To  such  lands  the  state  needs  no  new  or 
additional  grant  If  the  state  did  not  already  own  them,  the  state, 
to  get  title,  must  compete  with  other  bidders.  So  the  intention  of 
the  legislature  is  apparent  It  was  merely  intended  to  withdraw 
such  lands  from  the  sale.  Deeding  to  the  state  under  such  circum- 
stances, while  an  authorized  form,  made  such  deeds  only  evidence 
that  the  state  paid  the  tax  because  of  previous  ownership.  Obvi- 
ously, to  give  such  deeds  the  character  and  force  of  independent 
grants  would  be  to  hold  that  the  state  is  not  prohibited  by  the  con- 
stitution from  taking  the  property  of  the  citizen  without  compensa- 
tion or  without  due  process  of  law.  The  owner  of  the  land  is  de- 
prived of  his  right  to  have  his  land  go  to  the  person  who  will  take 
the  smallest  quantity,  and  pay  the  tax,  saving  to  himself  the  portion 
not  required  to  pay  the  tax.    As  to  the  lands  already  owned  by  the 
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state,  the  provisions  of  this  section  harm  no  one;  bat  as  to  lands 
not  in  fact  owned  by  the  state,  the  state  has  no  power  to  obtain 
title  in  this  way,  nor  does  this  section  presume  to  confer  such  power. 
Judgment  for  plaintiff. 


(24  Civ.  Proc.  R.  304.) 

In  re  BLAIR'S  WILL. 

(Supreme  Court,  Special  Term,  New  York  County.  March  25,  1895.) 

Appeal— Stat  Bond— Application  to  Fix  Amount. 

On  appeal  from  the  general  term  of  the  supreme  court  to  the  court  of 
appeals,  where  there  Is  a  dispute  as  to  the  character  of  the  judgment  ap- 
pealed from,  an  application  for  an  order  fixing  the  amount  of  the  un- 
dertaking to  be  given  to  obtain  a  stay  should  be  made  to  the  general 
term,  as  it  depends  on  the  character  of  the  judgment  whether  such  ap- 
plication should  be  made  to  the  general  term  or  the  special  term. 

At  chambers.  In  a  proceeding  for  the  probate  of  the  will  of 
Lewis  R.  Blair,  deceased,  a  decree  admitting  the  will  to  probate  was 
reversed  on  appeal  (32  N.  Y.  Supp.  845),  and  the  executors,  having  ap- 
pealed to  the  court  of  appeals,  now  move  for  an  order  fixing  the 
amount  of  the  undertaking  to  be  given  by  them.  Denied. 

William  Blair,  for  the  motion. 
Porter  &  Kilvert,  opposed. 

PATTERSON,  J.  This  motion  was  made  at  the  special  term  for 
an  order  fixing  the  amount  of  the  undertaking,  to  be  given  by  the 
appellants  upon  appeal  from  a  judgment  of  the  general  term  to  the 
court  of  appeals  for  the  purpose  of  obtaining  a  stay  of  proceedings, 
and  dispensing  with  an  undertaking  on  the  part  of  one  of  the  appel- 
lants as  executor.  The  question  of  practice  presented  is  whether 
such  motion  should  be  made  at  the  special  term  or  general  term.  By 
section  1312  of  the  Code  of  Civil  Procedure  it  is  provided  that  the 
court  in  or  from  which  the  appeal  is  taken  may  limit  the  amount  of, 
or  dispense  with,  security  in  certain  cases.  By  section  1327,  which 
regulates  appeals  to  the  court  of  appeals,  the  kind  of  security  to  stay 
execution  on  a  judgment  for  money  is  specified,  and,  as  therein  pro- 
vided, the  court  may  at  any  time  afterwards,  on  satisfactory  proof 
that  the  sum  so  fixed  is  insufficient  in  amount,  make  an  order  requir- 
ing the  appellant  to  give  a  further  undertaking.  Where  the  judg- 
ment is  for  a  chattel,  or  the  delivery  of  personal  property,  the  appel- 
lant must  give  an  undertaking  in  a  sum  fixed  by  the  court  below  or  a 
judge  thereof.  By  section  1330,  what  must  be  done  upon  an  appeal 
from  a  judgment  or  order  directing  the  execution  of  a  conveyance  is 
stated.  And  by  the  next  section  (1331)  security  to  stay  execution 
on  a  judgment  for  the  possession  of  real  property,  when  required, 
shall  be  in  the  form  of  an  undertaking  which,  in  addition  to  the 
other  requirements,  shall  be  in  the  sum  "fixed  by  a  judge  of  the 
court  below."  It  will  thus  be  noticed  that  the  kind  of  undertaking 
or  security  to  be  given  to  obtain  a  stay  will  depend  upon  the  char- 
acter of  the  judgment  As  to  certain  judgments,  the  court  below, 
or  the  court  to  which  the  appeal  is  taken,  may  fix  the  terms  of  the 
security,  and  in  some  cases  dispense  with  it;  and  in  other  cases 
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again,  where  it  is  a  question  of  fixing  the  amount  of  security,  not 
only  the  court  below,  but  any  judge  thereof,  has  the  power  so  to 
fix  it  Without,  therefore,  passing  upon  the  question  of  the  right 
of  the  judge  at  special  term  in  certain  cases — such  as  appeals  from 
money  judgments — to  determine  the  amount  of  security,  I  think 
that  where,  as  here,  there  is  a  dispute  as  to  the  character  of  the 
judgment,  and  the  appeal  is  from  a  judgment  of  the  general  term, 
the  proper  practice  would  be  to  have  the  application  made  to  that 
branch  of  the  court  to  fix  the  amount  of  the  undertaking,  and  to 
determine  whether  one  of  the  appellants,  designated  as  an  executor, 
has  the  right  to  appeal  without  giving  any  security.  While  it  is 
true  that  the  general  term  is  the  supreme  court,  or  the  same  court 
as  the  one  in  which  the  special  term  judge  sits,  it  is  a  different  part 
thereof,  and  it  would  be  unnecessarily  burdening  the  special  term  to 
require  it,  or  a  judge  of  the  court  not  a  member  of  the  general 
term,  to  construe  the  character  and  effect  of  the  judgment  appealed 
from.  The  general  term,  having  rendered  the  judgment,  is  in  the 
best  position  to  determine  its  character  and  scope.  I  think,  there- 
fore, that  the  application  should  be  made  to  the  general  term,  and 
this  motion  is  accordingly  denied,  with  leave  so  to  apply. 


(24  Civ.  Proc  R.  292.) 

PEOPLE  ex  reL  GOTTOHIUS  v.  McGOLDRICK,  Olerk  of  City  Court 

(Supreme  Court,  Special  Term,  New  York  County.  March  18,  1895.) 

1.  Mandahtjb— When  Granted— Adequate  Remedy  at  Law. 

Mandamus  will  not  be  granted  to  compel  the  clerk  of  the  New  York 
city  court  to  deliver  papers  In  his  possession  to  relator,  as  there  Is  an 
adequate  remedy  at  law  by  applying  to  a  Judge  of  such  court  for  an  order 
directing  the  clerk  to  deliver  the  papers. 
8.  Stare  Decisis—  Rulk  of  Practice. 

A  decision  by  a  judge  of  the  New  York  city  court  that  the  papers  in 
certain  proceedings  in  such  court  shall  be  filed  with  the  clerk  thereof, 
which  has  been  acted  on  for  a  number  of  years,  will  not  be  disturbed. 

Application  for  mandamus  to  compel  the  clerk  of  the  city  court 
to  deliver  to  plaintiff's  attorney  the  examination  of  defendant  taken 
in  supplementary  proceedings,  in  order  that  the  same  may  be  filed 
with  the  county  clerk.  Denied. 

Stephen  B.  Brague,  for  relator. 
John  B.  McGoldrick,  in  pro.  per. 

ANDREWS,  J.  This  is  an  application  for  a  writ  of  mandamus 
to  compel  the  clerk  of  the  city  court  to  deliver  to  plaintiff's  attor- 
ney the  examination  of  a  defendant,  taken  in  proceedings  supple- 
mentary to  execution,  in  order  that  the  same  may  be  filed  with  the 
county  clerk.  There  can  be  no  doubt  that  proceedings  supplemen- 
tary to  execution  are  "special  proceedings,"  for  they  are  expressly 
declared  to  be  snch  by  section  2433  of  the  Code;  and  section  825  of 
the  Code  declares  that  a  return  or  other  paper  in  a  special  proceed- 
ing, where  no  other  disposition  thereof  is  prescribed  by  law,  must 
be  filed,  and  an  order  therein  must  be  entered  with  the  clerk  of 
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the  county  in  which  the  special  proceeding  is  taken  if  it  is  before  a 
county  officer  or  a  judge  of  a  court  established  in  a  city.  As  I  un- 
derstand the  matter,  there  is  no  other  statute  which  prescribes  what 
disposition  shall  be  made  of  papers  in  special  proceedings  instituted 
in  the  city  court,  and  it  therefore  seems  to  me  clear  that  such  papers 
should  be  filed  with  the  county  clerk.  If  any  provision  of  rule  2  of 
the  general  rules  of  practice  conflicted  with  the  above  cited  provi- 
sion of  said  section  825,  such  provision  would  be  a  nullity,  as  the 
judges  have  no  power  to  make  a  rule  which  conflicts  with  said  sec- 
tion. I  am  of  the  opinion,  however,  that  no  provision  of  said  rule 
does  conflict  with  said  provision  of  said  section  825,  for  the  rule, 
by  its  own  terms,  applies  to  those  cases  only  where  no  provision  is 
made  by  the  Code,  and  in  this  case  provision  is  made  by  said  sec- 
tion 825.  This  conclusion  seems  to  me  to  be  in  accord  with  that  of 
the  general  term  of  the  superior  court  in  Fiske  v.  Twigg,  50  N.  T. 
Super.  Ct  69.  Nevertheless,  I  think  that  the  present  application 
for  a  writ  of  mandamus  should  be  denied,  for  several  reasons:  First. 
A  writ  of  mandamus  does  not  issue  as  of  right,  but  whether  it  shall 
issue  rests  in  the  sound  discretion  of  the  court;  and  it  does  not 
usually  issue  where  the  relator  has  another  adequate  remedy.  In  the 
present  case  the  relator  has  an  adequate  remedy  by  an  application 
to  a  judge  of  the  city  court  to  require  the  clerk  to  file  the  papers  in 
the  office  of  the  county  clerk,  and,  if  such  application  is  denied,  by  an 
appeal  to  the  general  term  of  the  city  court;  and,  if  the  order  deny- 
ing the  application  is  affirmed,  by  a  further  appeal  to  the  general 
term  of  the  court  of  common  pleas.  Secondly.  The  question  in- 
volved relates  to  the  final  disposition  of  papers  in  special  proceed- 
ings instituted  in  said  court,  and  it  seems  to  me  that  the  determina- 
tion of  that  question  should,  in  the  first  instance,  be  made  by  the 
judges  of  that  court  Moreover,  it  appears  that  the  identical  ques- 
tion now  presented  was  brought  before  the  chief  justice  of  that 
court  several  years  ago,  and  he  came  to  a  conclusion  different  from 
that  reached  by  me,  and  decided  that  the  examinations  of  judg- 
ment debtors,  taken  in  supplementary  proceedings  instituted  in 
that  court,  should  be  filed  with  the  clerk  of  the  said  court  Ren- 
ner  v.  Meyer  (City  Ct  N.  Y.)  6  N.  Y.  Supp.  535.  No  appeal  was 
taken  from  the  order  entered  upon  this  decision,  and  it  appears 
by  the  affidavit  of  the  clerk  that,  in  compliance  therewith,  vast 
numbers  of  papers  have  been  retained  by  him,  and  are  now  on 
file  in  his  office,  and  that  this  is  the  only  instance  in  which  it  has 
been  claimed  that  it  was  not  his  right  and  duty  to  do  so.  Under 
these  circumstances,  for  this  court  to  now  issue  the  writ  asked  for 
would  be  to  disregard  the  salutary  rule  stare  decisis,  to  embarrass 
the  clerk  in  the  discharge  of  the  duties  of  his  office,  and  place  him  in 
the  awkward  position  of  being  compelled  to  disregard  the  decision 
of  the  former  chief  justice  of  his  own  court  in  order  to  comply  with 
the  writ  I  think  the  relator  should  be  left  to  his  remedy  by  motion 
in  the  city  court. 
Motion  denied,  without  costs. 
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ST.  LOUIS  STAMPING  CO.  v.  PIPER. 


(Supreme  Court.  Special  Term,  New  York  County.  April.  1805.) 

Trade-Marks— Designation  of  Marked  Goods — Expiration  of  Patbnt. 

On  the  expiration  of  a  patent  under  which  was  manufactured  kitchen 
ware,  described  as  "granite,"  the  public  has  the  right  to  use  that  word 
in  connection  with  the  article;  and  the  manufacturer  is  not  entitled  to  the 
exclusive  use  of  it,  as  a  common-law  trade-mark. 

Action  by  the  St.  Louis  Stamping  Company  against  El  wood  S. 
Piper  for  an  injunction.  A  preliminary  injunction  was  granted, 
and  plaintiff  moves  to  continue  the  same.  Denied. 

In  1874  the  plaintiff  commenced  the  manufacture  of  gray  mottled  enameled 
ironware.  In  1876  a  patent  was  issued  for  the  process  of  making  this  enamel. 
The  plaintiff  applied  to  its  goods  the  name  "Granite  Ironware,"  and  under 
that  name  they  became  known  to  the  public  throughout  the  country.  The 
plaintiff  has  now  established  a  city  known  as  Granite  City,  opposite  St  Louis, 
where  about  1,500  men  are  employed,  and  salaries  of  about  $75,000  per  month 
are  paid.  The  defendant,  having  purchased  goods  from  another  manu- 
facturer, advertised  them  for  sale  as  "graniteware,"  and  thereupon  this  mo- 
tion was  made  to  enjoin  the  use  of  that  name  In  connection  with  the  ware, 
the  plaintiff  claiming  a  common-law  trade-mark  In  the  name. 

Briesen  &  Knauth,  for  plaintiff. 
Samuel  Untermyer,  for  defendant 

BEACH,  J.  The  term  "granite"  was  doubtless  susceptible  of 
use  by  the  plaintiffs  as  an  appropriate  common-law  trade-mark  for 
goods  of  their  manufacture.  The  difficulty,  however,  in  the  way 
of  granting  the  injunction  prayed  for  pendente  lite,  arises  from  the 
fact  of  their  having  so  designated  the  ware,  for  many  years  of  manu- 
facture by  them,  under  the  protection  of  letters  patent  which  ex- 
pired in  1893.  Then  the  designation  of  "granite"  became  public 
property,  as  well  as  the  ware  covered  by  the  patent  That  they 
may  have  taken  out  other  letters,  still  unexpired,  in  my  opinion, 
does  not  prolong  the  monopoly  of  the  name,  but  only  gives  protec- 
tion as  to  the  specific  parts  of  the  manufactured  article  covered  by 
them.  The  legal  principle  above  stated  is  supported  by  a  long  line 
of  adjudicated  cases.  The  defendant's  advertisement  in  no  way 
tended  to  deceive  the  public,  by  inducing  buyers  to  believe  the 
merchandise  was  manufactured  by  the  plaintiffs.  The  words  of 
the  learned  court  in  Selchow  v.  Baker,  93  N.  Y.  59,  seem  most  apt: 

"And  when  the  patent  expires,  or  In  foreign  countries,  where  the  patent  has 
no  force,  there  Is  no  piracy  In  making  or  selling  the  article  under  the  name 
by  which  it  has  become  generally  known.  This  name  has  become  the  proper 
description  of  the  article,  as  indicating  that  it  is  made  according  to  the  pat- 
ented invention,  and  is  not  the  trade-mark  of  any  particular  manufacturer. 
The  patentee  relies  for  his  protection  upon  his  patent,  and  cannot,  by  calling 
the  name  of  his  patent  a  trade-mark,  protect  bis  monopoly  after  the  patent 
has  expired,  or  where  It  has  no  force." 

Motion  to  continue  injunction  denied,  with  f  10  costs,  and  exist- 
ing writ  vacated. 
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BARTLETT  r.  GOODRICH  et  aL 


(Supreme  Court,  Special  Term,  New  York  County.    April,  1895.) 

Pa  htnebs hip — Firm'  b  Assets— Lira  Insurance. 

A  member  of  a  firm  who  had  contributed  all  the  capital  took  out  poli- 
cies on  his  life,  and  paid  the  premiums  out  of  the  firm  funds.  He  as- 
signed the  policies,  on  certain  conditions,  to  his  copartners.  Afterwards 
they  were  reassigned  to  him,  without  condition.  Another  policy  taken 
out  by  him  later,  the  premiums  on  which  were  also  paid  out  of  the 
firm  funds,  was  not  assigned.  At  the  time  of  such  transactions,  the 
firm  was  solvent,  and  there  was  a  large  balance  to  the  credit  of  the  in- 
sured on  the  books  of  the  firm.  Held  that,  though  premiums  may  bare 
been  paid  out  of  the  apparent  assets  of  the  firm  after  It  had  become 
insolvent,  the  proceeds  of  the  policies  were  the  individual  assets  of 
the  insured,  as  between  his  individual  creditors  and  the  firm  creditors. 

Action  by  Maria  H.  N.  Bartlett,  as  executrix  of  the  will  of  Ed- 
ward B.  Bartlett,  deceased,  against  William  W.  Goodrich,  as  as- 
signee, and  others,  on  life  insurance  policies.  Judgment  for  plain- 
tiff. 

Frederic  A.  Ward,  George  W.  Wingate,  and  Nichols  &  Bacon, 
for  plaintiff. 

William  G.  Choate  and  John  A.  Deady,  for  defendant  Goodrich, 
assignee. 

RUSSELL,  J.  The  question  to  be  solved  in  this  case  is  whether 
the  individual  creditors  of  Edward  B.  Bartlett,  deceased,  or  the  co- 
partnership creditors  of  his  firm,  shall  receive  the  proceeds  of  insur- 
ances upon  Bartletfs  life  to  the  amount  of  about  $80,000,  or 
whether  those  insurances  shall  be  paid  to  the  partnership  creditors 
of  the  firm  composed  of  the  deceased,  Henry  E.  Nitchie,  and  Albert 
C.  Woodruff.  These  insurance  moneys  were  collected  by  the  plain- 
tiff, as  executrix  of  the  deceased,  but  are  now  held  by  the  defendant 
Goodrich,  as  assignee  of  the  firm  and  the  individual  partners,  paid 
over  by  the  widow  to  the  assignee  upon  his  advice,  he  standing  in 
the  relation  of  counsel  to  her,  having  been  also  counsel  for  her  de- 
ceased husband.  The  advice  of  Mr.  Goodrich  to  the  executrix 
was  beyond  doubt  honestly  given,  that  the  money  belonged  to  the 
trustee  of  the  firm,  instead  of  to  the  trustee  of  the  deceased  partner, 
and  all  technical  objections  as  to  the  right  of  recovery  upon  the 
merits  are  waived  if,  in  fact  and  in  law,  the  widow  should  have  re- 
tained the  money  to  pay  out  to  the  creditors  of  her  deceased  hus- 
band in  the  due  course  of  the  execution  of  her  trust  as  executrix. 
This  sum  of  $80,000  is  the  balance  remaining  from  insurance  moneys 
collected  by  the  executrix  to  the  amount  of  $100,000,  after  deducting 
the  premiums  paid  out  of  the  apparent  assets  of  the  firm  during  the 
life  of  the  deceased,  and  which  premiums  were  repaid  to  the  as- 
signee, Goodrich,  by  Mrs.  Bartlett  after  she  received  the  insurance 
moneys  of  $100,000;  the  assignee  at  that  time  advising  the  return 
of  the  premiums,  and  not  claiming  the  insurance  fund. 

The  firm  of  E.  B.  Bartlett  &  Co.,  composed  of  Bartlett,  Woodruff, 
and  Nitchie,  was  formed  on  the  1st  day  of  May,  1885,  by  a  written 
agreement,  to  carry  on  the  business  in  Brooklyn  of  warehousing 
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and  storage,  by  which  Bartlett  was  to  receive  58,  Woodruff  28,  and 
Nitchie  14  per  cent  of  the  profits.  All  of  the  capital  was  con- 
tribnted  by  Bartlett,  Woodruff  and  Nitchie  furnishing  no  capital 
whatever  during  the  course  of  the  partnership.  This  partnership 
was  continued  in  various  ways  until  the  death  of  Bartlett,  which 
took  place  on  the  24th  day  of  May,  1894,  and  shortly  afterwards,  on 
the  7th  of  June,  1894,  Woodruff  and  Nitchie  made  a  general  assign- 
ment for  the  benefit  of  creditors,  as  surviving  partners  and  also 
individually,  to  the  defendant  Goodrich.  March  1,  1887,  Bartlett 
took  out  three  life  policies  in  the  Equitable  Company  for  $25,000 
each,  one  in  the  State  Mutual  for  $1 0,000,  and  one  in  the  Berkshire 
Life  Company  for  f 15,000.  On  the  7th  of  March,  1887,  he  executed 
five  assignments,  covering  the  policies,  to  Woodruff  and  Nitchie,  in 
equal  shares  to  each,  if  the  partnership  should  be  in  existence  when 
the  policy  became  a  claim,  and  the  share  of  either  not  then  surviving 
to  revert  to  the  legal  representatives  of  the  insured,  and,  in  case  of 
the  dissolution  of  the  copartnership,  the  whole  became  payable  to 
the  legal  representatives  of  the  insured.  On  the  15th  day  of  July, 
1890,  Nitchie  and  Woodruff  reassigned  to  Bartlett  those  insurance 
policies,  except  one  of  the  $25,000  policies  in  the  Equitable  Com- 
pany, which  had  been  surrendered,  and  a  paid-up  policy  taken  for 
$3,750,  payable  to  Woodruff  and  Nitchie,  which  policy  was  collected 
by  them  after  Bartlett's  death.  On  the  1st  of  March,  1890,  Bartlett 
took  out  another  policy  in  the  Equitable  for  $25,000,  which  was 
never  assigned  by  him  to  any  one,  and  which  was  payable  to  his  ex- 
ecutors, administrators,  or  assigns.  On  the  death  of  Edward  B. 
Bartlett,  the  legal  title  to  the  funds  arising  from  the  $100,000  of 
life  insurance  policies  confessedly  appeared  to  be  in  the  executrix. 
Is  there  in  this  case  sufficient  evidence  that  the  real  title  or  the 
equitable  title  was  in  the  copartnership  so  that  the  copartnership 
creditors  may  claim  the  benefit,  to  the  exclusion  of  the  individual 
creditors  of  Bartlett,  both  estates  being  beyond  doubt  insolvent? 

The  defendant  Goodrich  relies  upon  the  fact  of  the  original  assign- 
ment of  four  of  the  policies  to  Woodruff  and  Nitchie,  upon  the  fact 
of  the  premiums  being  paid  out  of  the  assets  of  the  firm  and  credit- 
ed to  a  special  insurance  account,  and  upon  various  declarations 
of  Bartlett,  made  mainly  prior  to  the  reassignments  to  him,  as  evi- 
dence that  Bartlett  held  the  policies,  even  after  the  reassignment 
to  him,  and  the  new  policy  taken  from  the  Equitable,  as  trustee  for 
the  benefit  of  the  firm.  The  claim  is  an  equitable  one,  to  be  judged  of 
by  equitable  considerations.  In  July,  1890,  it  does  not  appear  that 
the  firm  was  insolvent,  and  it  may  be  presumed  that  the  disastrous 
panic  of  1893  brought  about  the  insolvency  which  existed  at  the 
time  of  the  death  of  Edward  B.  Bartlett.  Therefore,  when  the  re- 
assignment was  made,  there  was  no  equity  whatever  on  the  part  of 
the  copartnership  creditors  which  prevented  the  valid  transfer  of 
those  policies  back  to  the  insured  himself,  and  the  facts  disclose 
ample  reason  on  his  part  for  desiring  the  title  to  be  solely  in  himself. 
He  contributed  all  of  the  capital  which  the  firm  had,  and  from  a 
period  soon  after  the  date  of  taking  out  the  policies  his  credit  bal- 
ance on  the  books  of  the  firm  ranged  from  $174,695.86,  in  1888,  to 
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1127,955,  at  the  date  of  his  death  in  1894.  The  balance  struck 
after  the  realignments,  on  the  books  of  the  company,  showed  his 
credit  balance  to  be  $172,900,  and  at  that  d$te  Woodruff's  debit  bal- 
ance was  f49,000,  and  Nitchie's  $4,122.  Woodruffs  debit  balance 
ranged  during  the  period  mentioned — from  1887  to  1894 — from 
933,500  to  f 58,000,  and  Nitchie's  from  f 10,500  to  $4,825.  Had  Bart- 
lett  died  at  the  date  of  the  realignments,  and  his  estate  been 
charged  with  $100,000  collected  and  all  of  the  primiums  paid,  a  large 
balance  would  still  have  been  left  in  his  favor,  and  the  other  partners 
would  still  be  largely  indebted  to  the  firm.  The  same  result  would 
have  been  attained  had  such  charges  been  made  at  the  time  Bartlett 
died,  on  the  24th  day  of  May,  1894.  There  never  was,  then,  a  time 
during  the  existence  of  the  policies  that  the  deceased  was  not  en- 
titled to  demand  the  amount  they  called  for  over  and  above  the 
amount  of  premiums,  so  far  as  any  equities  existed  between  him 
and  the  surviving  partners.  Nor  does  the  continued  payment  of 
the  premiums  out  of  the  apparent  assets  of  the  firm  change  this 
result  as  between  these  three  individuals.  He  was  entitled  to 
draw  the  amount  of  those  premiums,  according  to  his  accounts  with 
the  firm,  and  the  fact  that  they  were  not  charged  to  him,  but  kept 
in  a  special  insurance  account,  does  not  overthrow  the  equities  aris- 
ing, for  a  matter  of  mere  bookkeeping  cannot  destroy  the  substance 
of  a  transaction.  Does  the  insolvency  of  the  firm  alter  the  equities 
so  that  a  claim,  which  could  not  be  successfully  maintained  by  the 
partners,  if  solvent,  to  the  proceeds  of  the  insurance  policies, 
would  be  changed  in  its  equitable  force  by  insolvency  of  the  firm? 
How  can  the  copartnership  creditors  derive  a  superior  equity  as 
against  other  innocent  losers,  who  stand  as  creditors  of  the  indi 
vidual  whose  death  created  a  loss  to  them  of  a  personal  capacity 
on  the  part  of  the  debtor  to  continue  his  power  to  accumulate 
property,  and  by  which  loss  the  fund  springs  into  being  now  con- 
tended for?  It  is  also  urged  by  the  counsel  for  the  assignee  that 
various  declarations  of  Bartlett  show  an  intent  on  his  part  that  the 
insurance  fund  should  be  for  the  benefit  of  the  partnership,  and 
that  the  drawing  of  the  premiums  from  the  nominal  assets  of  the 
firm  after  the  assignments  partially  shows  a  continued  evidence  of 
such  intent.  But  the  matter  of  intent  is  not  determinative,  except 
so  far  as  it  is  consummated  by  action,  where  contract  rights  are 
affected.  The  continued  payments  of  the  premiums  in  the  manner 
stated  does  not  of  itself  constitute  the  insured  a  trustee  for  the  firm 
where  the  payments  were  upon  policies  of  his  own  life,  and  where 
the  continued  status  of  the  accounts  between  him  and  the  other 
partners  showed  his  right  to  draw  the  amount  of  the  premiums 
from  the  assets  of  the  firm.  Especially  is  this  the  case  where  four 
of  the  policies,  originally  payable  under  certain  circumstances  to 
the  two  other  partners,  had  been  reassigned  absolutely  to  himself, 
and  in  the  other  policy  the  other  partners  never  had  any  legal  inter- 
est. I  am  of  the  opinion  that  the  various  circumstances  attending 
the  carrying  of  the  policies  of  life  insurance  referred  to  do  not 
change  the  ownership  apparently  existing  in  the  executrix  at  the 
time  of  the  death  of  Edward  B.  Bartlett.    It  is  unnecessary  for 
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me  to  consider  the  question  of  the  right  of  the  executrix  to  the 
premiums  paid  over  to  the  assignee,  for  no  claim  is  here  made  for 
those  premiums.  The  surviving  partners  could  not  have  claimed 
the  estate  should  pay,  had  the  copartnership  remained  solvent,  in 
adjusting  the  equities  between  the  three  members  of  the  firm;  but 
I  understand  the  counsel  for  the  executrix  do  not  ask  their  repay- 
ment. Judgment  therefore  is  directed  for  the  plaintiff  for  the  re- 
payment of  the  amount  of  the  insurance  moneys,  less  the  premiums, 
with  costs  to  the  plaintiffs  and  to  the  defendant  Goodrich,  payable 
out  of  the  fund. 


(11  Misc.  Rep.  483.) 
JAHN  v.  GLEASON  et  al.  ROEDIOER  v.  SAME.  MESSUIK  v.  SAME. 

(Supreme  Court,  Special  Term,  Queens  County.  February,  1895.) 

Trusts— Purchase  of  Trust  Property. 

Where  a  receiver  appointed  in  a  partition  suit  purchases  the  property 
through  a  third  person,  and  without  the  knowledge  of  the  owners,  such 
sale  will  be  set  aside. 

Actions  by  Marie  A.  Jahn,  by  August  Roediger,  and  by  Wilhel- 
mina  Messuik,  respectively,  against  Patrick  J.  Gleason  and  others,  to 
set  aside  certain  deeds  on  the  ground  of  fraud. 

The  premises  in  question  were  owned  by  Louis  Roediger,  who 
died  in  1889,  leaving  among  his  heirs  Marie  A.  Jahn,  August  Roe- 
diger, and  Wilhelmina  Messuik.  A  suit  was  instituted  for  partition 
of  the  property  among  the  several  heirs,  and  defendant  herein  was 
appointed  receiver  pendente  lite,  with  power  to  collect  the  rents,  but. 
no  further  proceedings  appear  to  have  been  had  in  .such  suit  Aft- 
erwards the  premises  were  conveyed  by  the  owners  to  one  Bras  sell, 
who  was  acting  secretly  as  agent  for  defendant,  and  who  conveyed 
the  property  to  defendant 

EL  Randolph  Anderson,  for  plaintiffs  Jahn  and  Roediger. 
Geo.  W.  Stephens,  for  defendants. 

BARTLETT,  J.  These  cases  would  have  been  disposed  of  long 
since  if  counsel  had  not  delayed  so  long  in  submitting  their  briefs, 
the  last  of  which  I  did  not  receive  until  late  in  December  last 
The  formal  decisions  filed  herewith,  under  section  1022  of  the  Code, 
as  amended  last  year,  contain  a  sufficient  statement  of  the  facts. 
The  evidence  leaves  no  doubt  whatever  in  my  mind  of  the  correct- 
ness of  the  conclusion  that  the  defendant  Gleason  was  really  the 
purchaser  of  the  city-hall  property  in  Long  Island  City,  which  he 
held  at  the  time  as  receiver  in  the  partition  suit  The  proof  seems 
to  me  equally  plain  that  the  consideration  paid  to  each  of  these  plain- 
tiffs was  utterly  inadequate.  If  there  was  no  other  evidence  as 
to  the  value  of  the  property,  the  fact  that  $1,000  was  paid  to  the 
widow  for  her  right  of  dower  is  enough  to  indicate  tnat  the  same 
purchaser  was  obtaining  the  fee  at  far  less  than  it  was  really  worth 
when  he  paid  the  heirs  at  the  rate  of  less  than  $700  for  their  com- 
bined interests.    It  is  manifest  that  the  receiver  occupied  a  position 
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which  prohibited  him  from  buying  the  property  for  himself  from 
those  who  did  not  know  he  was  the  purchaser.  The  rule  which  he 
violated  is  clearly  stated  by  Chancellor  Walworth  in  the  case  of  Van 
Epps  v.  Van  Epps,  9  Paige,  237,  where  he  says: 

"The  rule  of  equity  which  prohibits  purchases  by  parties  placed  in  a  situa- 
tion of  trust  or  confidence  with  reference  to  the  subject  of  purchase  is  not 
confined  to  trustees  or  others  who  hold  the  legal  title  to  the  property  to  be 
sold;  nor  is  it  confined  to  a  particular  class  of  persons,  such  as  guardians, 
trustees,  or  solicitors.  But  it  is  a  rule  which  applies  universally  to  all  who 
come  within  its  principle,  which  principle  is  that  no  party  can  be  permitted 
to  purchase  an  interest  in  property,  and  hold  it  for  his  own  benefit,  where 
he  has  a  duty  to  perform  in  relation  to  such  property  which  is  inconsistent 
with  the  character  of  a  purchaser  on  his  own  account,  and  for  his  Individual 
use." 

Now,  there  was  a  plain  conflict  here  between  the  interest  of  Mr. 
Gleason,  as  an  intending  purchaser  of  this  property  from  the  heirs, 
and  his  duties  as  a  receiver  of  the  property  in  the  partition  suit 
As  receiver,  he  was  bound  to  get  as  much  rent  as  possible.  As  an 
intending  purchaser,  it  was  his  interest  to  have  the  receipts  for  rent 
fall  off  so  that  the  apparent  value  of  the  property  might  diminish, 
and  the  owners  be  induced  to  sell  for  a  lower  price.  As  receiver, 
he  was  bound  to  manage  the  property,  as  a  whole,  in  such  a  way  as 
to  maintain,  and,  if  possible,  increase  its  value,  real  and  apparent 
As  an  intending  purchaser,  it  was  his  interest  to  manage  it  in  such 
a  way  as  to  decrease  its  apparent  value  until  it  passed  into  his  own 
hands.  The  equitable  principle  to  which  I  have  referred  clearly 
applies  to  a  person  situated  as  he  was,  and  under  such  circumstances 
the  vendors,  who  have  sold  their  interests  for  far  less  than  the  prop- 
erty was  actually  worth,  are  at  liberty  to  avoid  the  sale  upon  repay- 
ing to  the  purchaser  the  amounts  which  they  have  received  from  him. 

In  the  brief  for  the  defendants  it  is  argued  that  the  form  of  each 
complaint  is  such  that  no  relief  can  be  granted,  in  the  absence  of  a 
finding  of  actual  fraud,  on  the  ground  that  Mr.  Gleason  was  dis- 
qualified to  purchase  by  reason  of  his  position  as  receiver.  I  think, 
however,  that  the  allegations  of  the  complaint  in  each  case  are  quite 
sufficient  to  sustain  a  judgment  in  favor  of  the  plaintiff  upon  the 
ground  stated  in  the  formal  decision.  Each  complaint  expressly 
alleges  the  appointment  of  Mr.  Gleason  as  receiver.  There  should 
be  judgment  for  the  plaintiffs  setting  aside  the  deeds  conveying  their 
respective  interests  to  the  defendant  Brassell,  upon  the  payment 
by  them  to  the  defendant  Gleason  of  the  amounts  which  they,  re- 
spectively, received.    Plaintiffs  must  also  have  their  costs. 
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(86  Hun,  363.) 


DORWIN  et  al.  t.  WESTBROOK. 


(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1805.) 

1.  Fraud— Evidence. 

In  an  action  on  a  contract,  by  which  plaintiff  did  work  for  defendant 
in  the  construction  of  a  railroad,  payments  to  be  made  on  the  estimates 
of  the  engineer,  the  declarations  of  the  engineer,  tending  to  show  that  he 
knew  that  his  final  estimate  of  plaintiffs  work  was  wrong,  is  competent 
on  the  issue  as  to  his  fraudulent  intent. 

2.  Sake — Contemporaneous  Acts. 

In  such  case,  testimony  of  another  engineer,  who  was  engaged  on  the 
same  railroad,  but  not  at  the  place  where  plaintiff's  work  was  done,  that 
he  had  examined  the  work,  and  knew  the  classification  given  by  the 
engineer  on  plaintiffs  section  for  similar  work  on  the  line,  and  that  he 
had  given  such  other  similar  work  a  higher  classification,  is  not  admissible 
for  the  purpose  of  showing  that  the  engineer  acted  fraudulently  in 
classifying  plaintiffs  work.  Martin,  J.,  dissenting. 

8  Release— Procurement  by  Fraud— Evidence. 

In  an  action  to  recover  a  balance  alleged  to  be  due  under  a  contract 
for  work  done  by  plaintiff,  it  appeared  that  plaintiff  had  signed  a  release 
of  all  claims  under  the  contract,  which  he  acknowledged  before  a  notary 
public,  and  also  several  receipts.  He  testified  that  he  did  not  know  the 
contents  of  the  release;  that  he  was  told  to  sign  it  and  other  papers,  and 
that  he  signed  them  on  the  supposition  that  they  were  only  receipts  for 
money  then  paid  to  him;  that  defendant  handed  him  the  papers,  and  said. 
"Sign  those  receipts,"  showing  him  where  to  sign,  but  not  taking  his 
hands  from  the  papers;  and  that  he  did  not  read  the  papers,  nor  were 
they  read  to  him.  Held,  that  a  finding  that  the  plaintiff  was  induced  to 
sign  the  release  by  fraud  was  not  sustained  by  the  evidence.  Martin,  J., 
dissenting. 

4.  Contracts— Estimate  of  Engineer— Frattd. 

An  estimate  of  the  engineer,  on  which,  by  the  terms  of  the  contract, 
payment  for  the  work  done  is  to  be  made,  may  be  attacked  for  fraud. 

Appeal  from  circuit  court,  Tioga  county. 

Action  by  William  E.  Dorwin  and  another  against  John  B.  West- 
brook  on  a  contract  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new 
trial,  made  on  the  minutes,  defendant  appeals.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN.  JJ. 

Thomas  D.  Husted  and  S.  D.  Halliday,  for  appellant 
Martin  S.  Lynch,  for  respondents. 

MERWIN,  J.  After  the  decision  of  this  case  on  a  former  appeal 
(71  Hun,  405,  24  N.  Y.  Supp.  955),  the  complaint  was  amended  by 
adding  allegations  that  the  final  estimates  of  the  chief  engineer 
Roberts  were  inaccurate  and  false  to  "his  knowledge,  and  so  made 
for  the  purpose  of  cheating  and  defrauding  the  plaintiffs,  and  that 
the  defendant  refused  to  appear  with  plaintiffs  before  the  engineer 
for  the  purpose  of  obtaining  correction  of  the  same.  The  main  is- 
sues litigated  at  the  trial  now  under  review  were  whether  the  action 
of  the  engineer  was  in  bad  faith  and  fraudulent,  and  whether  the 
release  of  8th  April,  1892,  signed  by  the  plaintiffs  was  operative. 
Both  of  these  issues  were  found  in  favor  of  the  plaintiffs.  The  de- 
fendant claims  that,  as  to  the  release,  the  verdict  is  against  the  evi- 
dence, and  he  also  claims  that  the  court  erred  in  admitting  in  evi- 
v.33N.Y.s.no.5— 29 
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dence  declarations  of  the  eDgineer  as  to  the  character  of  the  excava- 
tion in  controversy,  and  also  his  acts  in  regard  to  classification 
of  other  excavations.  The  declarations  of  the  engineer  tending  to 
show  that  he  in  fact  knew  that  his  final  estimate  was  wrong  would 
seem  to  be  competent  on  the  issue  as  to  his  fraudulent  intent. 

His  acts  as  to  other  excavations  with  which  the  defendant  was  not 
connected  present  a  different  question.  The  plaintiff  called  as  a  wit- 
ness one  Harvey,  an  engineer,  who  testified  that  in  1891  he  was 
engaged  on  the  railroad,  though  not  at  the  particular  place  in  ques- 
tion, and  had  been  on  the  road,  and  examined  the  cuts  and  borrow 
pit  in  question;  that  he  knew  what  classification  the  engineer  Rob- 
erts placed  upon  similar  material  to  that  taken  out  of  this  piece  on 
other  parts  of  that  line;  and  the  witness  was  then  allowed  to  state, 
over  the  defendant's  objection  and  exception,  that  Roberts  classified 
similar  cuts  as  solid  rock.  This  is  claimed  to  be  competent  on  the 
subject  of  the  intent  of  the  engineer  in  the  classification  of  the  plain- 
tiffs' work  at  a  less  rate  for  solid  rock.  It,  however,  called  for  the 
investigation  of  a  subject  outside  of  defendant's  contract,  and  which 
defendant  would  not  be  supposed  to  be  prepared  to  meet.  It  did  not 
appear  that  the  contracts  under  which  such  classification  was  made 
were  similar  to  the  contract  here.  In  some  cases  other  contempo 
raneous  acts  of  fraud  are  admissible  on  the  question  of  intent  The 
rule  is  one  that  needs  to  be  carefully  applied,  especially  when  the 
rights  of  third  persons  are  involved.  We  think  it  should  not  be 
applied  here,  and  that  the  evidence  objected  to  was  improperly  ad- 
mitted.   Nor  can  we  properly  say  that  it  was  harmless. 

The  defendant  also  claims  that  the  court  erred  in  declining  to 
charge  that  "the  plaintiffs  cannot  recover  by  reason  of  any  fraud  or 
dishonesty  of  the  chief  engineer  in  the  final  estimate,  without  con 
necting  the  defendant  with  that  fraud."  In  Sweet  v.  Morrison,  116 
N.  Y.  19,  22  N.  E.  276,  which  was  a  case  quite  similar  to  this  as  to 
the  situation  of  the  engineer,  it  was  said,  at  page  34,  110  N.  Y„ 
and  page  276,  22  N.  E.,  that  "in  the  absence  of  proof  of  corruption, 
bad  faith,  or  misconduct  on  his  part,  or  palpable  mistake  appearing 
on  the  face  of  the  estimate,  neither  party  can  be  allowed  to  prove 
that  he  [the  engineer]  decided  wrong  as  to  the  law  or  facts."  The 
inference  would  be  that,  if  bad  faith  and  fraud  on  his  part  were 
shown,  the  estimate  would  not  be  conclusive.  An  award  may  be 
attacked  for  fraud  on  the  part  of  the  arbitrator.  Masury  v.  Whiton. 
Ill  N.  Y.  679,  18  N.  E.  638;  Hoffman  v.  De  Graaf,  109  N.  Y.  638, 
16  N.  E.  357;  Perkins  v.  Giles,  50  N.  Y.  232;  Morse,  Arb.  539.  If 
an  architect's  certificate  is  refused  in  bad  faith  or  unreasonably, 
a  recovery  may  be  had  on  proof  of  performance.  Bowery  Nat  Bank 
v.  Mayor,  etc.,  63  N.  Y.  336;  Doll  v.  Noble,  116  N.  Y.  233,  22  N.  E. 
406.  We  think  that  the  court  did  not  err  in  declining  to  charge  as 
requested.  If,  for  any  reason,  in  order  to  protect  the  rights  of  the 
defendant  with  the  railroad  company,  the  latter  should  be  made  a 
party  to  the  litigation  over  the  estimate  of  the  engineer,  the  defend- 
ant should  have  taken  the  proper  steps  to  have  brought  the  company 
in.    No  defense  on  that  line  is  set  up. 
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Upon  the  subject  of  the  release,  the  claim  of  the  plaintiffs,  in  sub- 
stance, is  that  its  execution  by  the  plaintiffs  was  fraudulently  pro- 
cured by  the  defendant  or  his  agents.  The  plaintiffs  were  partners, 
and  the  release  was  signed  by  the  plaintiff  W.  E.  Dorwin,  in  the 
name  of  the  firm,  and  no  question  is  made  about  his  authority  to  sign 
for  the  firm  such  an  instrument  It  was  under  seal,  and  that,  as  the 
court  charged,  and  as  we  must  assume,  was  conclusive  evidence 
of  consideration.  Gray  v.  Barton,  55  N.  Y.  7L  Dorwin  testified 
that  he  did  not  know  the  contents  of  the  paper;  that  he  was  told 
that  it  and  other  papers  he  there  signed  were  receipts,  and  signed 
them  on  that  supposition.  The  court  charged  that  "if  Mr.  Dorwin 
knew  it  was  a  release  he  was  signing,  or  if  Mr.  Dorwin  was  not 
deceived  by  the  statement  made  to  him  that  it  was  a  receipt,  did 
not  rely  upon  that  statement,  might  as  easily  have  read  it  as  not, 
but  was  deterred  from  reading  it  only  by  the  fact  that  he  relied  upon 
the  statement  that  it  was  a  receipt,  it  was  his  duty  to  know  what  he 
was  signing,  and  he  is  barred  by  this  paper";  that  "he  has  got  to 
satisfy  yon  that  he  did  not  understand  that  he  signed  that  paper 
knowing  it  to  be  a  release,  but  that  he  was  deceived  purposely  and 
intentionally  by  those  parties  who  called  it  a  receipt,  and  directed 
his  attention  from  the  true  condition  of  affairs,  and  thereby  got  a 
discharge  of  the  claim  without  his  knowing  it  The  burden  of 
proof  is  with  him  to  satisfy  you  upon  all  those  facts."  The  jury 
in  effect,  therefore,  found  that  Dorwin  did  not  know  that  he  was 
signing  a  release,  and  that  the  defendant  or  his  agent  purposely 
deceived  him,  and  by  artifice  obtained  his  signature.  The  transac- 
tions between  the  parties  on  the  8th  April,  1892,  related  to  two  con- 
tracts for  railroad  work.  As  to  one  there  appears  to  have  been  no 
complaint  at  any  time  about  the  final  estimate  of  the  engineer.  The 
other  was  the  contract  on  which  this  action  is  based.  Upon  that 
occasion  the  plaintiff  W.  E.  Dorwin  signed  eight  papers,  four  as 
to  each  contract;  there  being  as  to  each  a  receipt  in  full,  a  release 
under  seal,  a  surrender  in  writing  of  the  original  contract,  and  an 
affidavit  of  ho  outstanding  claims  against  the  property.  The  papers 
were  prepared  by  Mr.  Husted,  who  was  present,  acting  as  attorney 
for  the  defendant,  and  the  release,  affidavit,  and  receipt  of  each  set 
were  attached  to  the  original  contract  upon  which  the  surrender  was 
written.  The  receipt  and  surrender  were  signed,  "W.  E.  Dorwin 
&  Co.;"  the  release,  "W.  E.  Dorwin  &  Co.,  by  W.  E.  Dorwin;"  and 
the  affidavit,  "W.  E.  Dorwin."  The  releases  were  acknowledged  and 
the  affidavits  sworn  to  before  Mr.  Husted,  as  notary  public.  A 
week  or  two  before  this,  Mr.  Dorwin  called  on  the  defendant,  and, 
as  Mr.  Dorwin  testifies,  claimed  that  the  estimate  of  the  engineer 
was  not  correct,  and  wanted  the  defendant  to  go  to  the  engineer, 
and  have  it  corrected,  to  which  defendant  replied  that  "he  could  not 
go,  and  told  me  to  go  and  do  the  best  I  could,  and  he  would  be 
satisfied  with  whatever  I  did."  Dorwin  saw  Roberts  the  next  day, 
but  he  refused  to  change  the  estimate.  At  the  interview  on  the  8th 
April,  nothing,  so  far  as  appears  from  the  testimony  of  Dorwin,  was 
said  about  his  interview  with  Roberts.    They  figured  up  the  amount 
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due  on  the  basis  of  the  engineer's  estimate,  and  then  the  defendant, 
at  the  request  of  Dorwin,  drew  and  gave  him  11  "checks  for  different 
amounts,  being  amounts  that  plaintiffs  owed  to  different  parties.  A 
statement  of  the  account  was  prepared  and  given  to  Dorwin.  This 
was  headed,  "W.  E.  Dorwin  &  Co.,  in  Acc.  with  John  E.  Westbrookf 
and  the  first  item  was  a  credit:  "Mch.  29.  By  balance  rendered, 
|7,431.70."  The  11  checks  were  then  charged,  each  being  described, 
and  amounting  in  the  aggregate  to  f 6,286.81;  and  the  last  entry  was. 
"By  balance,  $1,144.89."  This  balance,  as  it  seems  to  be  conceded,  was 
held  by  defendant  to  await  the  discharge  of  two  liens  understood 
to  have  been  filed.  After  the  checks  were  drawn,  then,  as  Dorwin 
testifies,  "Mr.  Husted  handed  me  over  some  papers,  with  one  hand 
on  the  papers,  and  said,  'Sign  those  receipts,'  and  took  the  other 
hand,  and  turned  them  up,  and  showed  me  what  to  sign,  and  I  read 
nothing  and  saw  nothing  read.  There  was  not  one  single  word  read 
to  me  on  that  day.  *  *  •  I  signed  a  number  of  times,  because  I 
was  receiving  a  number  of  different  checks.  *  *  *  Mr.  Husted 
didn't  take  any  acknowledgment  from  me  at  that  time,  and  I  didn't 
swear  to  any  affidavit  *  *  *  When  I  signed  those  papers,  I 
had  no  knowledge  of  what  the  papers  contained.  I  never  had  read 
them  or  heard  them  read,  and  their  contents  was  not  stated  to  me 
in  any  way.  *  •  •  I  believed  1  was  signing  receipts  for  the 
money  that  I  got  for  the  several  checks."  On  the  part  of  the 
defendant,  it  was  shown  by  the  testimony  of  the  defendant  himself, 
his  clerk  who  drew  off  the  account,  and  Mr.  Husted,  that  all  the 
papers,  including  the  releases,  were  read  over  to  Mr.  Dorwin,  and 
that  there  was  then  a  complete  and  full  settlement  of  both  contracts. 
Taking  the  version  of  Mr.  Dorwin  to  be  correct,  nothing  was  done 
to  prevent  his  reading  the  papers.  They  were  called  receipts,  but 
nothing  was  said  that  they  were  only  receipts  for  the  checks  or  the 
money  represented  by  the  checks.  Dorwin  made  no  reservation 
of  his  claim  for  wrong  classification.  The  defendant  testifies  that 
Dorwin  said  he  had  concluded  to  settle  on  the  basis  of  the  esti- 
mate as  made,  and  his  acts,  as  testified  to  by  himself,  render  that 
probable;  and,  besides,  he  does  not  deny  that  he  made  the  statement 
as  the  defendant  testified.  The  defendant  had  other  railroad  con- 
tracts, and  Dorwin,  prior  to  this  occasion,  had,  as  he  admits,  knowl- 
edge of  the  custom  of  defendant,  on  the  settlement  of  his  contracts, 
to  require  the  execution  of  releases  such  as  were  executed  here.  He 
then  must  have  known  that,  as  to  the  undisputed  contract  involved 
in  this  transaction,  the  defendant  would  be  apt  to  require  such  a 
release.  Dorwin  says  he  supposed  that  all  the  papers  he  signed 
were  ordinary  receipts  for  the  moneys  represented  by  the  checks, 
but  the  truth  of  this  supposition  is  shaken  by  the  fact  that  he  signed 
in  different  ways.  He  was  a  business  man  of  long  experience.  This 
supposition  is  also  shaken  by  the  fact  that,  in  calling  by  letter  on  the 
4th  May  following  for  the  balance  of  the  money  reserved,  he  referred 
to  it  as  being  already  receipted  for. 

The  claim  of  the  plaintiffs  is,  in  substance,  that  the  release  and 
surrender  were  procured  by  fraud.    The  evidence  does  not,  we  think, 
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sustain  this  claim.  Written  instruments,  signed  by  parties  who 
have  full  opportunity  to  know  the  contents,  should  not  be  stricken 
down  unless  the  evidence  is  reasonably  clear  that,  in  obtaining  their 
execution,  a  fraud  has  in  fact  been  committed.  The  verdict  in  this 
case,  to  the  effect  that  the  defendant  or  his  agents  purposely  deceived 
Mr.  Dorwin,  and  by  artifice  obtained  his  signatures,  and  that  he 
did  not  understand  the  true  character  of  the  papers,  is,  we  think, 
against  the  weight  of  the  evidence. 

Judgment  and  order  reversed,  and  new  trial  ordered;  costs  to 
abide  the  event 

HARDIN,  P.  J.,  concurs. 

MARTIN,  J.  (dissenting).  The  recovery  in  this  action  is  obviously 
just  That  the  defendant  was  indebted  to  the  plaintiffs  to  an 
amount  at  least  equal  to  the  amount  of  the  verdict  clearly  appears 
from  the  evidence.  The  jury  was  warranted  in  finding  that  the 
work  performed  by  the  defendant  was  incorrectly  classified  by  the 
engineer  in  charge,  and  that  he  acted  fraudulently  and  in  bad  faith 
in  making  such  classification.  The  classification  having  been  found 
to  be  fraudulent  and  made  in  bad  faith,  it  was  not  binding  upon  the 
parties. 

I  think  the  evidence  of  the  witness  Harvey,  which  showed  that 
the  engineer  in  charge  had  classified  similar  material  taken  out  on 
the  same  line  as  solid  rock,  while  he  classified  that  taken  out  by 
the  plaintiffs  as  only  40  per  cent  solid  rock,  was  admissible  to  show 
that  the  engineer  was  acting  in  bad  faith  in  making  such  classifica- 
tion. 

Nor  was  the  finding  of  the  jury  that  the  signatures  to  the  releases 
signed  by  the  plaintiffs  were  obtained  fraudulently  so  far  against 
the  weight  of  evidence  as  to  justify  us  in  granting  a  new  trial.  The 
question  whether  the  plaintiffs'  signatures  to  such  releases  were 
obtained  by  artifice,  and  by  the  fraudulent  representations  of  the 
defendant  that  they  were  only  receipts  for  the  money  which  he  paid 
to  the  plaintiffs,  or  whether,  as  claimed  by  the  defendant,  they  were 
read  over  to  the  plaintiff  Dorwin,  and  understood  by  him,  was  a 
question  of  fact  for  the  jury.  While  upon  that  question  the  defend- 
ant had  the  greater  number  of  witnesses,  yet  the  plaintiffs'  testi- 
mony was  corroborated  by  circumstances  which  tended  to  render 
it  improbable  that  he  would  have  signed  the  releases  in  question 
unless  the  alleged  fraudulent  representations  had  been  made.  Upon 
that  question  the  testimony  was  conflicting,  and  it  was  properly  sub- 
mitted to  the  jury.  It  is  not  enough  that  this  court  might  have 
reached  a  conclusion  adverse  to  that  of  the  jury  as  to  the  force  and 
weight  of  the  evidence.  A  verdict  should  be  set  aside,  on  the  ground 
that  it  is  against  the  weight  of  evidence,  only  where  it  is  so  clearly 
and  manifestly  against  the  preponderance  of  evidence  as  to  furnish 
proof  in  itself  that  the  jury  was  influenced  by  passion,  prejudice, 
corruption,  gross  ignorance,  or  mistake.  Applying  that  rule  to  this 
case,  it  becomes  quite  obvious  that  the  verdict  should  not  be  dis- 
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turbed.  Moreover,  if  the  court  were  of  the  opinion  that  the  dis- 
cretionary power  granted  to  the  trial  judge  to  set  aside  the  verdict, 
as  against  the  weight  of  evidence,  was  not  properly  exercised,  and 
that  a  new  trial  should  be  granted  upon  that  ground,  it  should  be 
granted  only  upon  the  payment  of  costs  by  the  appellant. 

I  think  the  judgment  should  be  affirmed,  or  if  a  new  trial  is  to  be 
granted,  on  the  ground  that  the  verdict  is  against  the  weight  of 
evidence,  it  should  be  upon  the  payment  of  costs  by  the  defendant 


(86  Hun,  357.) 

ALDEN  v.  CLARK. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

Plead  ino— Amendment. 

In  an  action  to  set  aside  a  chattel  mortgage  executed  to  defendant 
November  30,  1889,  but  not  filed  until  January  30,  J.891,  as  in  fraud  of  the 
mortgagor's  creditors,  defendant  answered  that  on  January  20,  1891,  be 
took  possession  of  the  mortgaged  chattels,  and  has  since  continued  in 
possession.  Held,  that  an  amendment  of  the  answer  that  on  December 
81,  1890,  defendant  purchased  the  mortgagor's  interest  in  the  chattels,  by 
paying  the  amount  due  from  the  mortgagor  to  his  vendor,  who  still  held 
the  title  under  a  conditional  sale,  and  thereafter,  on  January  20,  1891, 
took  possession,  states  a  new  defense. 

Appeal  from  special  term,  Broome  county. 

Action,  in  the  nature  of  a  creditors'  bill,  by  George  Alden,  as 
receiver,  against  Edward  K.  Clark  and  John  La  Grange.  A  judg- 
ment was  rendered  in  favor  of  plaintiff,  and  defendant  Clark  ap- 
peals. Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Edward  K.  Clark,  in  pro.  per. 

Leroy  Bennett,  for  respondent. 

MERWIN,  J.  This  action  is  in  the  nature  of  a  creditors'  bill, 
brought  by  the  plaintiff,  as  receiver  appointed  in  proceedings  sup- 
plementary to  execution  upon  a  judgment  in  favor  of  Halsey  W. 
Noyes,  against  the  defendant  John  La  Grange,  recovered  January 
12,  1891.  The  object  of  the  action  is  to  set  aside,  as  fraudulent 
and  void  as  to  plaintiff  and  the  debt  and  judgment  he  represents, 
a  chattel  mortgage  given  by  La  Grange  to  Clark,  November  30, 1889, 
but  not  filed  until  January  30,  1891,  and  no  possession  taken  until 
January  20,  1891.  The  relief  asked  in  the  complaint  is  that  the 
mortgage  be  set  aside,  and  the  property  covered  by  it  be  subjected 
to  the  payment  of  the  claims  of  the  judgment  creditor,  and  the  costs 
and  expenses  incurred,  and  for  such  further  judgment  or  relief  as 
may  be  equitable.  The  defendant  Clark  answered,  but  on  demurrer 
it  was  held,  on  appeal  to  the  general  term,  that  his  first  and  second 
defenses  were  insufficient  in  law  upon  the  face  thereof.1  That  left 
of  the  answer  only  an  allegation,  under  the  head  of  a  third  defense, 
that  the  defendant  on  the  20th  January,  1891,  took  possession  of 

i  23  N.  Y.  Supp.  1149. 
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the  property  covered  by  the  mortgage,  and  has  since  continued  in 
possession.  Upon  this  allegation  or  so-called  defense  no  particular 
point  was  made  at  the  trial,  or  any  request  by  defendant  to  find  in 
regard  to  it. 

The  chattel  mortgage  was  given  to  Clark  to  secure  indorsements, 
and  one  item  of  the  property  covered  was  "interest  in  Diebold  safe." 
It  appeared  that  in  March,  1888,  La  Grange  purchased  this  safe  of 
one  Butler  for  the  price  of  |255,  payable  in  six  months,  under  an 
agreement  that  the  title  should  be  in  Butler  until  the  price  was  paid. 
It  was  alleged  in  the  complaint,  and  not  denied  in  the  answer,  that 
previous  to  December  31, 1890,  all  of  the  price  had  been  paid  except 
the  sum  of  $102,  and  that  on  or  about  the  31st  December,  1890, 
La  Grange  paid,  or  caused  to  be  paid,  the  sum  of  f  102  in  full  of  the 
price.  It  was  also  alleged  in  the  complaint,  and  not  denied  in  the 
answer,  that  the  plaintiff,  before  the  commencement  of  the  suit, 
called  on  Clark  with  reference  to  the  mortgage,  and  that  Clark  then 
insisted  that  the  mortgage  was  valid,  and  said  he  claimed  the  prop- 
erty, and  had  nothing  to  do  with  the  plaintiff.  On  the  trial  the 
plaintiff  proved  that  after  the  commencement  of  this  action  Clark 
sold  and  delivered  the  safe  to  one  Freeman  for  the  sum  of  f 197.50/ 
Mr.  Clark  then,  over  the  objection  of  plaintiff  that  it  was  not  ad- 
missible under  the  pleadings,  gave  evidence  tending  to  show  that 
on  the  31st  December,  1890,  he  purchased  of  Butler  the  contract  for 
the  safe,  paying  him  therefor  either  the  sum  of  f  102  or  $127,  and 
thereafter,  on  20th  January,  1891,  he  took  possession  of  it  At  the 
close  of  the  evidence,  the  defendant  Clark  asked  the  court  to  con- 
form the  pleadings  to  the  proof,  and  this  the  court  declined  to  do, 
on  the  ground  that  it  had  not  the  power  to  do  so.  It  is  claimed 
that  this  was  reversible  error. 

By  section  723  of  the  Code,  power  is  only  given  to  conform  the 
pleadings  to  the  proof  in  a  case  "where  the  amendment  does  not 
change  substantially  the  claim  or  defense."  Apparently,  under 
the  evidence  given,  Clark  claimed  that  he  had,  through  his  purchase 
from  Butler,  an  absolute  title  to  the  safe.  As  his  answer  stood, 
it  was  insufficient  as  a  defense.  The  amendment  sought,  if  it 
amounted  to  anything,  would  substantially  change  the  defense  set 
up  in  the  pleading,  and  so  would  not  be  admissible.  If  the  amend- 
ment was  not  material,  then  the  defendant  has  not  been  hurt  The 
defendant,  on  the  decision  of  the  demurrer,  had  been  given  leave  to 
amend,  but  had  not  availed  himself  of  the  privilege.  We  are  not 
persuaded  that  the  court  erred  in  its  ruling. 

Besides,  if  all  the  evidence  given  be  considered,  the  decision  is 
substantially  correct  The  most  that  Clark  would  be  entitled  to 
under  the  evidence  would  be  to  be  subrogated  to  the  right  of  Butler 
as  it  was  when  Clark  paid  him.  That  right  was  to  receive  the 
balance  of  the  price.  In  the  decision  Clark  is  allowed  the  amount 
he  paid  Butler  and  the  expenses  of  removing  the  safe.  For  the 
balance  of  what  he  received  upon  the  sale  by  him  a  personal  judg- 
ment is  awarded  against  him.  This  he  cannot  complain  of.  Mur- 
tha  v.  Curley  90  N.  Y.  37C;  Manufacturing  Co.  v.  Damon,  48  Hun, 
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509,  1  N.  Y.  Supp.  185.  He  refused  before  suit  to  recogntee  the 
rights  of  plaintiff,  and  after  suit  he  Bold  the  property,  and  he  only 
accounts  for  what  he  has  received.  He  claimed  an  item  for  office 
rent,  but  the  court  properly  refused  to  allow  it  The  court  cor- 
rectly held  that  the  safe  was  not  shown  to  be  exempt  There  is 
no  doubt  that  the  plaintiff  was  in  a  position  to  attack  the  mortgage 
(Mandeville  v.  Avery,  124  N.  Y.  385,  26  N.  E.  951;  Stephens  v. 
Perrine,  143  N.  Y.  476,  39  N.  E.  11);  and  that  as  to  him,  and  the 
debt  and  judgment  he  represented,  it  was  void  (Karst  v.  Game,  136 
N.  Y.  316,  32  N.  E.  1073;  Thompson  v.  Van  Vechten,  27  N.  Y.  568), 
so  far  as  the  safe  was  concerned.  No  other  item  in  the  mortgage 
was  in  dispute.  We  find  no  good  reason  for  reversing  the  judg- 
ment, and  it  therefore  should  be  affirmed.  All  concur.  Judgment 
affirmed,  with  costs. 

(8fi  Hun.  339.) 

GOODWIN  v.  SCHREIBBR. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

Judgment— Conforming  to  Verdict— Remedy  by  Motion. 

The  objection  that  a  judgment  does  not  conform  to  the  verdict  must  be 
taken  by  motion  to  correct  the  judgment,  and  cannot  be  raised  on  appeal 
from  the  judgment 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  William  Goodwin  against  John  C.  Schreiber  to  recover 
damages  for  the  conversion  of  goods  taken  by  defendant  under  ex- 
ecution, and  for  damages  to  plaintiff's  premises  and  business. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  made  on  the  min- 
utes, defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Jones  &  Townsend,  for  appellant 

Matteson  &  De  Angelis  and  William  Kernan,  for  respondent 

MERWIN,  J.  On  the  16th  day  of  September,  1892,  the  defendant, 
as  sheriff  of  the  county  of  Oneida,  under  an  attachment  against  the 
property  of  Enos  Boutilier  and  Alexander  M.  Hubley,  composing 
the  firm  of  Boutilier  &  Co.,  levied  upon  410  bales  of  rags  then  being 
in  the  possession  of  the  plaintiff.  On  the  20th  September,  1892,  a 
similar  levy  was  made  by  defendant  under  another  attachment; 
and  on  the  2d  February,  1893,  the  property  was  sold  by  the  defend- 
ant under  executions  issued  on  judgments  recovered  in  the  actions 
in  which  the  attachments  were  issued.  The  plaintiff  was  a  dealer 
in  rags,  and  the  property  levied  on  consisted  of  his  entire  stock  in 
his  storehouse.  The  sheriff  took  possession  of  the  storehouse,  and 
so  remained  about  a  month,  when  he  removed  the  goods.  This 
action  is  brought  to  recover  damages  for  the  conversion  of  the  goods 
taken  by  the  defendant,  and  for  damages  to  the  premises  and  busi- 
ness of  the  plaintiff.  The  verdict  is  for  the  value  of  the  goods. 
The  claim  of  the  defendant  is  that  all  the  goods  taken  were  sold  by 
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Boutilier  &  Co.  to  the  plaintiff  under  such  circumstances  as  indi- 
cated an  intention  on  the  part  of  Boutilier  &  Co.  to  hinder,  delay, 
and  defraud  their  creditors,  and  that  the  plaintiff  participated  in 
the  fraud.  The  plaintiff  claims  that  a  considerable  portion  of  the 
goods  were  purchased  by  him  of  other  parties,  and  that  what  he 
purchased  of  Boutilier  &  Co.  were  purchased  in  good  faith,  for  a 
valuable  consideration,  and  without  any  notice  of  any  fraudulent 
intent  on  the  part  of  Boutilier  &  Co. 

Boutilier  &  Co.  had  for  several  years  been  engaged  in  the  busi- 
ness of  buying,  selling,  sorting,  and  grading  rags,  to  the  extent  of 
about  $300,000  a  year,  though  they  apparently  did  not  have  capital  of 
any  very  large  amount  In  the  spring  of  1892  they  met  with  some 
large  losses,  but  they  continued  in  business,  making  large  purchases 
and  sales,  and  using  the  proceeds  in  their  business,  until  about  the 
6th  September,  1892,  when  the  crisis  came,  the  immediate  cause 
being  the  refusal  of  further  discounts  at  the  banks  at  which  they  did 
business.  The  event  showed  that  they  were  largely  insolvent,  and 
evidence  was  given  on  the  part  of  the  defendant  tending  to  show 
that  many  purchases  were  made  by  them  when  they  knew  that  they 
were  insolvent,  and  would  not  be  able  to  pay  the  price  when  it 
became  due.  These  purchases,  however,  so  far  as  the  property  in 
controversy  is  concerned,  are  not  repudiated  by  the  sellers,  as  the 
property  here  is  sought  to  be  reached  by  the  defendant  as  the  prop- 
erty of  Boutilier  &  Co.  The  issue  here  is  over  the  character  and 
purpose  of  the  sales  from  Boutilier  &  Co.  to  plaintiff.  The  plaintiff 
commenced  the  business  of  buying,  sorting,  and  selling  rags  the  lat- 
ter part  of  May,  1892.  He  had  then  in  money,  according  to  his  testi- 
mony, the  sum  of  f 700,  and  he  soon  afterwards  borrowed  of  his  father, 
and  used  in  the  business,  the  sum  of  $2,450.  From  the  time  he 
started,  up  to  the  6th  September  following,  at  various  times,  he 
purchased  goods  of  Boutilier  &  Co.,  to  the  amount  of  about  $23,700, 
paying  therefor,  in  cash  and  merchandise,  as  the  evidence  tends  to 
show,  about  the  sum  of  f 7,000,  and  the  balance  by  notes,  the  most 
of  which  were  on  four  months'  time,  though  there  were  some  at  two 
and  three  months.  He  purchased  goods  of  other  parties  to  the  ex- 
tent, as  he  testifies,  of  eleven  or  twelve  thousand  dollars.  The 
notes  given  to  Boutilier  &  Co.  were  used  in  their  business,  and 
those  that  became  due  prior  to  the  seizure  by  the  defendant  of  the 
property  seem  to  have  been  paid.  After  September  16th  and  prior 
to  January  1,  1893,  notes  to  the  amount  of  about  $2,900  seem  to 
have  been  paid;  and  the  balance  of  the  indebtedness  for  goods  is, 
in  amount,  about  equal  to  the  value  of  the  property  in  controversy. 
The  plaintiff,  after  obtaining  possession  of  his  storehouse,  contin- 
ued to  carry  on  the  business,  and  was  so  engaged  at  the  time  of 
the  trial,  in  October,  1893. 

At  the  trial  the  court  charged  the  jury  that  the  questions  for  them 
to  consider  were:  First,  did  the  firm  of  Boutilier  &  Co.  transfer 
their  property  to  the  plaintiff  with  the  intention  of  defrauding  their 
creditors?  and,  secondly,  did  the  plaintiff  accept  the  transfer,  either 
knowing  of  that  intent,  or  having  reasonable  cause  to  believe 
that  the  intent  existed, — and  that  if  either  of  these  questions  was 
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found  in  the  negative  the  plaintiff  was  entitled  to  their  verdict 
The  defendant  does  not  complain  of  •  this  presentment  of  the  ques- 
tions, but  does  claim  that  the  verdict  for  the  plaintiff  is  against  the 
evidence.  The  question  of  fraud  was  one  to  be  determined  from  a 
large  number  of  circumstances,  the  bearing  and  effect  of  which 
might  seem  to  be  different  to  different  minds.  The  fact,  standing 
alone,  that  a  large  number  of  the  sales  to  plaintiff  were  on  credit, 
although  plaintiff  may  have  known  that  Boutilier  &  Co.  were  in 
failing  circumstances,  did  not  establish  fraud.  Loeschigk  v.  Bridge, 
42  N.  Y.  421;  Ruhl  v.  Phillips,  48  N.  Y.  128.  The  jury  had  a  right 
to  believe  from  the  evidence  that  the  plaintiff,  had  he  been  let  alone, 
would  have  paid  for  all  that  he  bought,  and  that  the  price  he  agreed 
to  pay  for  the  goods  was  as  much  as,  at  the  time,  they  were  reason- 
ably worth,  and  that  all  the  proceeds  were  being  used  by  Boutilier 
&  Co.  for  the  payment  of  their  debts,  without  any  reservation  for 
their  own  individual  benefit.  The  absence  of  any  such  reservation 
or  expectancy  would  be  a  material  element  on  the  question  of  fraud, 
as  well  as  of  notice  to  plaintiff,  The  evidence,  to  say  the  least,  does 
not  make  it  clear  that  the  plaintiff  had  any  design  to  furnish  Bouti- 
lier &  Co.  any  secret  benefit,  or  assist  them  in  getting  rid  of  their 
debts.  The  plaintiff,  at  the  trial,  presented  an  explanation  to  many 
of  the  circumstances  upon  which  defendant  relied  as  being  suspi- 
cious, or  as  pointing  towards  fraud.  The  weight  or  force  to  be  given 
these  explanations  was  peculiarly  within  the  province  of  the  jury  to 
determine,  as  they  saw  the  plaintiff,  and  heard  him  testify,  as  well 
as  the  witness  Baxter,  who  was  said  to  have  been  the  chief  assist- 
ant of  the  plaintiff  in  the  transactions.  We  have  carefully  examined 
the  evidence,  and  we  are  of  the  opinion  that  there  is  no  such  pre- 
ponderance in  favor  of  the  defendant  as  would  justify  us  in  disturb- 
ing the  verdict  4  Rev.  St  (8th  Ed.)  p.  2593,  §  4;  Bulger  v.  Rosa, 
119  N.  Y.  459,  24  N.  E.  853. 

The  defendant  claims  that  the  court  erred  in  allowing  the  plain- 
tiff to  testify  as  to  the  reason  why  his  brother-in-law,  Baxter,  helped 
him  to  keep  his  books.  This,  however,  was  proper,  by  way  of  ex- 
planation in  regard  to  what  had  appeared  on  the  cross-examination 
of  the  plaintiff  by  the  counsel  for  the  defendant. 

A  witness  for  the  defendant,  after  having  testified  that  he  assisted 
in  the  weighing  and  appraisal  of  the  stock  in  plaintiff's  warehouse 
in  October,  1892;  that  the  stock  was  piled  in  the  rooms,  and  not 
classified  according  to  grades;  that  there  was  no  order  observed 
as  to  the  classifying  of  them  at  all ;  that  he  was  accustomed  to  the 
manner  of  keeping  goods  of  that  character  in  storehouses,  and  knew 
how  it  is  done  in  the  trade, — was  asked  the  question:  "What  is  the 
custom  in  the  trade  in  that  respect?"  This  was  objected  to  by 
the  plaintiff  as  incompetent,  and  excluded,  and  exception  taken. 
This  is  claimed  to  be  error.  It  hardly  needed  evidence  to  show 
that  the  orderly  conduct  of  the  business  required  proper  classifica- 
tion. The  facts  on  the  subject  fully  appeared,  and  it  is  not  clear 
how  any  custom  in  the  trade  would  make  the  matter  better  or  worse. 
Besides,  it  had  been  previously  shown  by  the  defendant,  without  ob- 
jection, that  it  was  customary  for  rag  dealers  to  have  the  different 
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grades  of  rags  placed  together  by  themselves  in  the  storehouse; 
and  it  was  subsequently  shown  by  defendant,  without  objection,  by 
another  witness,  who  was  a  rag  dealer,  that  "we  try  to  keep  the 
grade  together,  as  much  as  we  can,  when  we  pile  up  the  bales." 
There  was  no  dispute  on  the  subject.  We  fail  to  see  in  this  ruling 
any  good  ground  for  a  reversal.  Our  attention  is  not  called  to 
any  other  rulings.  There  was  no  exception  to  the  charge,  and  there 
was  no  motion  for  a  nonsuit 

It  is  suggested  that  the  verdict  was  for  the  sum  of  f 11,448.76,  and 
that  the  judgment  was  entered  on  the  basis  that  the  verdict  was 
for  the  sum  of  $11,948.76.  A  correction  of  the  judgment  is  asked 
for.  The  verdict,  as  it  appears  in  the  appeal  book  in  the  clerk's 
minutes  of  the  trial,  is  the  sum  of  $11,448.76.  In  the  order  denying 
the  motion,  on  the  minutes,  for  a  new  trial,  it  is  recited  that  the 
verdict  was  for  the  sum  of  111,948.76,  and  it  is  so  recited  in  the 
judgment  It  is  also  so  stated  in  the  statement  in  the  printed  case, 
under  rule  41.  At  the  sheriffs  sale  on  February  2,  1893,  the  prop- 
erty sold  for  |11,449,  and  under  the  charge  the  jury  were  allowed 
to  take  that  as  the  measure  of  damages,  with  interest  from  February 
2,  1893,  to  the  time  of  the  rendition  of  the  verdict  on  October  24, 
1893.  This  would  make  the  verdict  substantially  as  entered  in  the 
judgment  If  the  judgment,  as  entered,  does  not  in  fact  conform 
to  the  verdict,  the  proper  remedy  is  by  motion  to  correct,  and  not 
by  appeal.  Leonard  v.  Navigation  Co.,  84  N.  Y.  48,  56,  and  cases 
cited. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 


(Supreme  Court,  General  Term,  First  Department  January  18,  1895.) 

Pleading — Misjoikder.of  Causes  op  Action. 

A  complaint  alleged  the  execution  of  a  contract  between  plaintiff's 
assignor  and  defendants;  that  plaintiff's  assignor  was  prevented  by  cer- 
tain acts  of  defendants  from  performing  the  contract;  that  In  conse- 
quence thereof  the  contract  "became  rescinded."  Judgment  was  asked 
for  the  damages  sustained  in  consequence  of  the  breaches  by  defend- 
ants, but  no  relief  based  on  the  alleged  rescission  was  asked.  Held, 
that  the  complaint  stated  only  a  cause  of  action  for  breach  of  the  con- 
tract, and  therefore  was  not  subject  to  the  objection  that  it  improperly 
joined  a  cause  of  action  for  a  rescission  of  the  contract  with  another 
for  the  breach  thereof. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  D.  Elwell,  assignee  for  the  benefit  of  creditors  of 
the  Duplex  Street  Railway  Track  Company,  against  Ronald  T.  Mc- 
Donald and  Judah  Hart  to  recover  damages  for  an  alleged  breach 
of  contract  A  demurrer  to  the  complaint  was  overruled,  and  de- 
fendants appeal.  Affirmed. 

The  amended  complaint  is  as  follows: 

The  plaintiff  respectfully  shows  unto  the  court: 

(1)  That  the  Duplex  Street  Railway  Track  Company,  hereinafter  called 
"Duplex  Company,"  was  duly  organized  as  a  corporation,  under  the  laws  of 
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the  state  of  West  Virginia,  in  the  year  1891,  for  the  purpose  of  manufacturing 
and  selling  street  railway  track  material,  and  In  the  building  and  construction 
of  street  railways,  and  also  In  the  building  of  street-railway  track,  and  con- 
tinued to  be  such  a  corporation  from  the  date  aforesaid  to  the  time  of  Its  as- 
signment to  the  plaintiff  for  the  benefit  of  creditors  on  the  17th  day  of  July, 
1893,  as  hereinafter  set  forth. 

(2)  That  on  or  about  the  18th  day  of  August,  1892,  the  said  Duplex  Com- 
pany and  the  said  defendants  entered  Into  an  agreement  In  writing,  at  the 
city  of  Fort  Wayne,  In  the  state  of  Indiana,  whereby  the  said  Duplex  Com- 
pany agreed  to  furnish  certain  specified  material  to,  and  to  construct  for, 
said  defendants,  at  the  city  of  New  Orleans,  in  the  state  of  Louisiana,  a 
double  and  single  track  railroad  In  certain  streets  in  and  about  the  said  city, 
and  named  in  said  contract,  at  and  for  certain  prices,  also  named  therein,  aa 
will  more  fully  appear  by  said  contract,  of  which  a  copy  Is  hereto  annexed, 
marked  "Exhibit  A,"  and  which  the  plaintiff  prays  may  be  taken  as  a  part 
of  this  complaint  That  in  the  month  of  October  following  the  execution  of 
the  contract  aforesaid,  and  after  the  said  Duplex  Company  had  furnished  and 
delivered  to  the  said  defendants  at  the  said  city  of  New  Orleans,  In  accordance 
with  said  contract,  a  large  quantity  of  said  railroad  material  for  the  con- 
struction of  said  railroad,  to  wit,  sufficient  for  seven  miles  of  the  track 
thereof,  and  had  already  constructed  twenty-seven  thousand  and  seven  hun- 
dred (27,700)  feet  of  the  said  railroad  track,  In  accordance  with  the  provisions 
of  said  contract,  there  was  commenced  and  prosecuted  an  action  by  Newton 
Buckner  and  others,  owners  of  real  estate  fronting  upon  or  lying  contiguous 
to  Coliseum  street,  in  said  city  of  New  Orleans,  between  Louisiana  avenue 
and  Race  street,  against  the  said  defendant  Judah  Hart,  in  the  civil  district 
court  for  the  parish  of  Orleans,  in  the  state  of  Louisiana  aforesaid,  the  said 
court  having  full  jurisdiction  of  the  subject-matter  and  of  the  parties  thereto, 
in  which  the  said  defendant  Judah  Hart,  his  representatives,  agents,  and 
assigns,  were  asked  of  said  court  to  be  wholly  prohibited  and  enjoined  from 
building  any  street  railway  on  Coliseum  street,  between  Louisiana  avenue 
and  Race  street,  In  said  city,  upon  the  ground,  among  others,  that  the  grant 
by  the  said  city  of  New  Orleans  to  said  Judah  Hart  for  the  building  of  said 
street  railway  In  said  city  was  Invalid  and  void;  and  such  proceedings  were 
thereafter  had  In  such  action  that  on  or  about  the  eighteenth  day  of  Novem- 
ber, 1892,  the  said  defendants  and  the  said  Duplex  Company,  by  the  judg- 
ment of  said  court  In  said  action,  were  wholly  enjoined  In  the  further  prosecu- 
tion of  the  work  of  building  said  railway  tracks,  under  the  said  contract  so 
made  by  and  between  the  said  Duplex  Company  and  the  said  defendants  as 
aforesaid,  on  Coliseum  street  within  the  limits  aforesaid;  the  said  court  at 
the  same  time  adjudging  that  the  entire  grant  by  said  city  of  New  Orleans 
to  said  Judah  Hart  to  build  street  railroads  In  said  city,  and  upon  which 
grant  alone  the  said  contract  was  based,  was  Invalid  and  void.  That  the 
said  enjoinment  of  work  was  wholly  the  fault  of  the  said  defendants,  and 
was  not  by  reason  of  any  acts,  omission,  or  default  of  the  said  Duplex  Com- 
pany, save  in  the  latter  constructing  said  railroad,  according  to  the  terms 
of  said  contract,  upon  the  streets  therein  named,  and  in  all  which  said 
streets  the  said  defendants  claimed  to  the  said  Duplex  Company  that  they 
had  the  right  to  build  the  same,  and  in  which  they  authorized  the  said 
Duplex  Company  to  build  the  same  as  their  servant.  That  the  said  court, 
In  the  action  aforesaid,  adjudged  that  the  said  defendants  did  not  have 
said  right  or  authority;  and  that  the  said  Duplex  Company,  at  the  time  of 
making  the  said  contract,  and  until  the  decision  and  judgment  of  said  court 
In  said  action,  was  wholly  ignorant  of  their  not  possessing  the  same.  That 
the  said  Duplex  Company,  by  reason  of  the  said  judgment  of  the  said  court, 
and  by  the  demand  of  the  said  defendants,  was  wholly  stopped  from  the 
further  continuance  of  their  work  of  constructing  said  street  railway,  and 
that  said  stoppage  and  discontinuance  of  said  work  continued  for  the  space 
of  three  months,  to  the  damage  of  the  said  Duplex  Company  in  the  sum 
of  ten  thousand  dollars  ($10,000). 

(8)  And  the  said  plaintiff  further  shows  unto  the  court  that,  after  the 
decision  and  judgment  of  the  court  as  aforesaid,  the  said  defendants  were 
permitted  by  the  said  city  of  New  Orleans  to  build  the  said  street-railway 
tracks  in  part  upon  certain  other  streets  in  said  city,  but  only  In  fractional 
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portions  thereof,  and  at  different  named  times,  in.  place  of  building  the  same 
continuously,  as  provided  in  said  contract  That  the  said  Duplex  Company, 
at  the  request  of  said  defendants,  continued  the  work  of  construction  afore* 
said  in  the  said  newly-designated  streets  and  portions  thereof,  and  in  so 
doing:  were  frequently  stopped  by  said  defendants,  to  await  the  designation 
of  the  place  to  continue  their  work,  and  were  obliged  also  to  remove  the 
material  for  said  tracks,  which  had  been  distributed  by  it  along  the  lines 
of  the  streets  named  in  said  contract,  to  the  newly-designated  locations,  and 
also  their  tools  and  machinery  for  said  work,  to  the  cost  and  damage  of  the 
said  Duplex  Company  of  seven  thousand  dollars  ($7,000). 

(4)  That,  during  the  continuance  of  said  work  on  said  newly-designated 
streets,  the  said  defendants,  at  divers  times,  for  the  purpose  of  obtaining 
stoppages  of  the  same,  and  thereby  gaining  time  for  negotiating  with  the  said 
city  of  New  Orleans  for  changes  in  the  route  of  said  street  railway,  and 
to  obtain  license  from  the  said  city  to  construct  the  same  upon  other  streets 
than  those  named  in  said  contract,  made  frivolous  and  unfounded  complaints 
to  the  workmen  of  said  Duplex  Company  as  to  the  materials  furnished  by 
it  for  said  street  railway,  and  also  as  to  said  workmen's  construction  work 
thereon.  That  said  defendants  thus  wrongfully  demanded  of  said  workmen, 
and  Induced  them,  to  stop  their  said  work  at  divers  times,  to  the  damage 
of  said  Duplex  Company  of  six  thousand  dollars  ($6,000). 

(5)  That  the  said  defendants,  during  said  construction  work,  failed  to  fur- 
nish the  roadbed  therefor,  as  they  had  agreed  to  do,  whereby  the  work  of 
said  Duplex  Company  was  greatly  hindered  and  delayed;  and,  also,  they 
so  carelessly  and  incompletely  performed  said  roadbed  work  that  the  said 
Duplex  Company  was  obliged,  in  order  to  carry  forward  its  superstructure 
work  thereon,  to  finish  and  complete  the  same,  to  the  damage  of  the  said 
Duplex  Company  of  twelve  thousand  dollars  ($12,000). 

(6)  And  the  said  plaintiff  further  shows  unto  the  court  that  he  is  Informed 
and  believes  that,  down  to  the  date  of  complete  stoppage  of  said  construc- 
tion work  by  the  said  Duplex  Company,  to  wit,  the  date  of  its  general 
assignment  for  the  benefit  of  creditors  to  the  plaintiff,  on  the  17th  day  of 
Jnly,  1893,  the  said  defendants  had  not  obtained  permission  or  license  from 
the  said  city  of  New  Orleans,  or  legal  authority,  to  construct  said  street 
railway  upon  the  streets  named  in  said  contract,  or  upon  a  sufficient  length 
of  other  streets  in  said  city,  to  use  the  material  provided  and  delivered  by 
the  said  Duplex  Company  to  said  defendants  under  the  contract  aforesaid 
and  required  by  the  terms  thereof,  and  that  said  Duplex  Company  was, 
therefore,  nnable  to  finish  and  complete  said  contract  according  to  its  terms 
by  reason  of  the  same.  That,  In  addition  also  to  the  breaches  of  said  con- 
tract hereinbefore  set  forth,  the  said  defendants  wholly  failed  and  refused 
to  make  their  payments  to  the  said  Duplex  Company  according  to  the  terms 
thereof,  and  failed  to  accept  or  pay  the  drafts  drawn  upon  them  by  said 
Duplex  Company  for  the  price  of  said  material,  in  compliance  with  the 
terms  of  said  contract,  and  that  they  failed  to  pay,  although  the  same  was 
demanded,  nineteen  (19)  cents  per  foot  for  the  construction  work  of  said 
street  railway  performed  by  said  Duplex  Company,  as  provided  in  said 
contract.  That  by  reason  of  the  said  breaches  of  the  said  contract  by  the 
said  defendants,  the  said  contract,  at  the  time  of  the  occurrence  of  each 
breach  thereof,  became  rescinded,  and  the  said  defendants  became  imme- 
diately Indebted  and  liable  to  pay  to  the  said  Duplex  Company  the  value 
of  all  the  materials  thus  furnished  and  delivered  to  them,  and/  the  value  of 
all  the  construction  work  done  for  them  by  said  Duplex  Company,  what 
said  material  and  work  were  worth;  and  also  became  Indebted  and  liable 
to  pay  said  Duplex  Company  all  damages  and  expenses  which  said  delays, 
extra  work,  and  changes  of  route  caused  to  the  said  Duplex  Company.  That 
the  said  Duplex  Company,  in  accordance  with  the  terms  of  said  contract, 
had  prior  to  the  1st  day  of  February,  1893,  furnished  and  delivered  to  the 
said  defendants,  at  the  said  city  of  New  Orleans,  all  of  the  said  railroad 
materials,  and  the  special  work  connected  with  the  same,  stipulated  for 
in  said  contract,  and  sufficient  to  build  all  of  the  street-railway  track  pro- 
Tided  for  therein,  and  delivered  the  same  along  the  streets  of  said  city  where 
said  railroad  was  to  be  built,  so  far  as  the  said  Duplex  Company  could 
learn  and  ascertain  the  routes  thereof  from  said  defendants,  and  subsequently 
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thereto  also  furnished  and  delivered  to  said  defendants,  in  place  of  certain 
cast-iron  chairs  stipulated  for  in  said  contract,  and  at  request  of  said  defend- 
ants, steel  chairs  in  place  thereof,  and  that  said  Duplex  Company  has  also, 
in  accordance  with  the  terms  of  said  contract,  built  and  constructed  for 
said  defendants,  on  the  streets  designated  by  them  in  the  said  city  of  New 
Orleans,  seventy  thousand  (70,000)  feet  of  said  railway  track.  That  the 
value  and  worth  of  the  said  material  thus  furnished  and  delivered  to  the 
said  defendants  were  the  sum  of  $135,801.70,  and  that  the  value  and  worth 
of  the  said  work  thus  performed  by  the  said  Duplex  Company  in  building 
said  railway  track  for  the  said  defendants  were  the  sum  of  $13,300,  and  that 
the  sums  thus  named  as  the  value  of  the  materials  and  work  aforesaid  are 
the  same  also,  and  do  not  exceed  that,  so  agreed  to  be  paid  by  the  said 
defendants  therefor  to  the  said  Duplex  Company.  That  the  amount  due  to 
the  said  Duplex  Company  from  said  defendants,  at  the  time  of  its  assign- 
ment to  the  plaintiff,  for  the  said  materials  and  work,  as  above  mentioned, 
and  now  due  to  the  said  plaintiff,  over  and  above  all  credits  and  payments 
thereon,  is  the  sum  of  $05,259.25,  and  that  the  defendants  neglect  and  refuse 
to  pay  the  same.  And  the  plaintiff  further  shows  unto  the  court  that  on 
the  17th  day  of  July,  1893,  the  said  Duplex  Company,  by  its  deed,  duly  exe- 
cuted and  under  its  seal,  assigned  and  transferred  to  the  said  plaintiff  the 
several  claims  and  demands  against  the  said  defendants  heretofore  set  forth, 
for  the  benefit  of  its  creditors. 

Wherefore  the  said  plaintiff  demands  judgment  against  the  said  defend- 
ants for  the  damages  for  breaches  of  contract,  and  for  the  value  of  said 
work  and  materials,  as  above  set  forth,  in  the  sum  of  one  hundred  thousand 
two  hundred  and  fifty-nine  and  25/100  dollars  ($100,259.25),  with  Interest 
from  the  17th  day  of  July,  1893,  besides  the  costs  of  this  action. 

The  opinion  of  Mr.  Justice  INGRAHAM  at  special  term  is  as  fol- 
lows: 

The  objection  to  the  complaint  raised  by  this  demurrer  Is  that  there  are 
two  causes  of  action  alleged,— one  for  a  rescission  of  the  contract,  and  an- 
other for  a  breach  thereof  by  the  defendants.  It  is  plain,  however,  that 
there  is  no  cause  of  action  for  a  rescission  of  the  contract.  The  complaint 
alleges  the  execution  of  a  contract,  and  certain  acts  of  the  defendants  which 
It  is  claimed  prevented  the  plaintiff's  assignor  (a  construction  company)  from 
fulfilling  the  contract;  and  the  plaintiff  asks  for  a  judgment  for  the  dam- 
ages sustained  in  consequence  of  the  breach  on  the  part  of  the  defendants, 
so  that  the  said  company  could  not  complete  the  contract  It  is  alleged 
that  in  consequence  of  certain  specified  breaches  of  the  contract  by  the 
defendants  the  contract  became  rescinded;  but  just  what  the  pleadef  in- 
tended by  this  allegation  is  not  apparent  Certainly,  no  distinct  cause  of 
action  Is  based  upon  any  rescission  of  the  contract  by  the  company,  or  any 
acceptance  by  It  of  an  option  to  rescind  the  contract  given  to  It  by  the  acts 
of  the  defendants.  No  relief  based  upon  such  rescission  is  demanded.  The 
complaint  alleges  one  cause  of  action  for  a  breach  by  the  defendants  of  the 
contract  Several  acts,  each  of  which  in  itself  would  constitute  a  breach 
of  the  contract,  are  alleged,  and  the  complaint  also  alleges  the  various  items 
of  damage  that  the  company  sustained  in  consequence  of  the  breach  by  the 
defendants  of  their  obligation  under  the  contract;  and  a  sum  of  money  is 
demanded  as  damages  sustained  by  the  plaintiff  In  consequence  of  the  de- 
fendants' failure  to  comply  with  the  contract  on  their  part.  The  demurrer, 
therefore,  must  be  overruled,  and  judgment  ordered  for  plaintiff,  with  costs, 
with  leave  to  the  defendants  to  answer  upon  payment  of  costs. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARK- 
ER, JJ. 

G.  W.  Seligman,  for  appellants. 
E.  Conway,  for  respondent 

PER  CURIAM.   Judgment  affirmed  on  opinion  of  court  below. 
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In  re  O'DEA'S  WILL. 


(Supreme  Court,  General  Term,  First  Department.  February  15, 1895.) 

Wills—  Testamentary  Capacity— Delusions. 

Where  testator,  because  of  an  erroneous  belief  as  to  one  of  his  heirs, 
disinherited  him,  the  will  is  nevertheless  valid,  unless  such  erroneous  be- 
lief was  an  insane  delusion. 

■  Appeal  from  surrogate's  court,  New  York  county. 

Proceeding  for  the  probate  of  the  will  of  Julia  CDea,  deceased. 
The  will  was  admitted  to  probate,  and  contestants  appeal.  Af- 
firmed. 

The  opinion  of  Surrogate  FITZGERALD  is  as  follows: 
The  paper  offered  for  probate,  is  dated  May  23,  1893.  The  issues  raised 
will  be  decided  mainly  upon  the  testimony  of  the  witnesses,  who,  to  my 
mind,  are  unbiased,  and  who  have  no  motive,  either  pecuniary  or  by  reason 
of  ties  of  kinship,  to  warp  or  influence  their  evidence.  The  first  subject  for 
consideration  is  the  question  of  the  execution  of  the  paper.  Mr.  Neville  and 
his  son,  who  are  the  subscribing  witnesses  to  the  paper  of  May  23d,  testify 
to  its  subscription,  publication,  and  attestation.  They  also  express  the  opin- 
ion that  testatrix  was  of  sound  mind  at  the  time  the  will  was  executed. 
The  paper  bearing  date  September  3,  1891,  and  prepared  by  the  same 
draftsman,  if  I  recall  the  testimony  correctly,  is  in  some  degree  different 
from  the  one  offered  for  probate.  It  was  admitted  in  evidence  as  an  ex- 
pression of  testatrix's  then  state  of  mind  as  to  her  purpose  with  regard  to 
her  property,  and,  in  considering  the  case,  I  shall  refer  to  that  document 
as  well  as  the  one  under  consideration.  By  the  first  paper,  that  of  Septem- 
ber 3d,  she  bequeathed  a  legacy  to  Father  Flood  of  $300.  She  also  made 
provision  for  her  nieces,  one  of  whom  was  Bridget  Cronin,  now  deceased. 
Of  her,  as  appears  by  the  testimony,  she  was  very  fond.  After  the  death 
of  Bridget,  Mrs.  O'Dea  went  to  the  office  of  Mr.  Neville,  and  asked  that 
her  will  be  reformed,  withdrawing  the  bequest  made  to  the  nieces.  In  my 
judgment,  her  feeling  for  her  niece  Bridget  Cronin  was  the  motive  for  in- 
cluding the  others  in  that  will.  I  reach  this  conclusion  on  the  testimony 
of  witnesses  whom  I  regard  as  unbiased.  Bridget  having  died,  she  executed 
the  will  of  May  23,  1893,  and  in  it  increased  the  legacy  to  Father  Flood  from 
$300  to  $1,000. 

It  is  a  sound  rule  that  where  a  feeble  person  Is  far  advanced  in  years, 
as  was  Mrs.  O'Dea  (I  think  she  was  nearly  eighty-five),  the  court  should 
scrutinize  carefully  the  circumstances  attending  the  preparation  and  the 
execution  of  the  paper  which  Is  offered  for  probate.  As  I  have  suggested, 
the  subscribing  witnesses  are  emphatic  In  stating  their  belief  that  she  had 
ample  mental  capacity.  In  this  connection,  1  may  refer  to  the  testimony 
of  Mr.  McQueeney,  called  by  the  contestants,  who,  from  what  I  could  see 
of  his  demeanor  on  the  stand,  was  an  indifferent  party,  unprejudiced  and 
unbiased.  Either  under  the  direct  or  the  cross-examination,  it  was  drawn 
from  him  that  he  made  visits  to  Mrs.  O'Dea,  whom  he  had  known  since  1848. 
On  visits  made  to  her  three  months  previous  to  June,  1893,  which  would  be 
about  the  commencement  of  April,  he  had  a  conversation  with  her  relating 
to  matters  of  family  history.  He  stated  that  he  took  no  special  interest  In 
the  subject  of  the  conversation.  He  had  another  conversation  with  her  In 
June,  1893,  when,  I  think,  she  Invited  him  to  partake  of  her  hospitality.  He 
was  then  with  her  about  two  hours.  He  says  that  her  conversations  were 
sensible  and  rational.  She  was  dissatisfied  with  the  management  of  her 
house  and  with  her  servants,  and  said  she  was  going  to  break  up  and 
go  Into  one  of  the  institutions  which  she  has  named  as  a  beneficiary  in 
her  will.  That  is  important  In  showing  her  mental  capacity.  It  shows  also 
that  she  had  an  appreciation  of  those  institutions.  She  concluded  the  con- 
versation by  stating  that  Father  Flood  would  take  care  of  her,  and  that  he 
had  charge  of  all  her  matters. 

With  reference  to  her  alleged  delusion,  the  rule  of  law  I  announced  in  the 
late  case  of  In  re  Johnson's  Will,  27  N.  Y.  Supp.  649,  Is,  in  substance, 


464 


NEW  YORK  SUPPLEMENT,  vol.  33. 


[Sup.  Ct. 


that  an  erroneous  belief  suggested  as  a  reason  for  the  disinheritance  of  an 
heir,  to  affect  the  validity  of  the  will  of  a  testator,  must  be  shown  to  be 
an  Insane  delusion.  The  young  girl  Conlin,  respecting  whose  condition  it 
is  claimed  that  testatrix  was  laboring  under  a  delusion,  Impressed  me  as 
being  a  person  not  of  a  robust  constitution.  She  admitted  on  her  examina- 
tion by  proponent's  counsel  that  she  was  not  always  strong,  and  that  she 
had  pulmonary  trouble.  Her  voice  showed  it  This  satisfactorily  accounts 
for  the  not  unreasonable  supposition  of  the  testatrix  that  the  girl  would  not 
live  to  enjoy  a  legacy  if  one  was  provided  for  her.  Mrs.  Levy,  the  landr 
lady  of  the  testatrix,  testified  that  Mrs.  O'Dea  came  to  her,  and  paid  her 
rent  every  month;  that  she  knew  what  she  gave  her,  and,  if  she  ever  gave 
her  a  dollar  more  than  she  ought,  she  insisted  on  the  correct  change.  She 
did  not  tell  Mrs.  Levy  at  the  time  the  will  was  made  that  she  had  been 
to  a  lawyer's  office.  We  know  that,  when  a  person  makes  a  will,  he  does 
not  proclaim  it  from  the  housetop,  nor  does  he  inform  those  whom  he  has 
ignored  that  there  is  a  will  in  existence.  It  is  not  at  all  improbable  that 
he  would  fall  to  inform  those  for  whom  he  had  provided.  The  making  of 
a  will  is  frequently  an  act  known  to  those  only  who  participate  In  its 
execution  until  after  the  testator's  death.  The  fact  that  Mrs.  O'Dea  did 
not  inform  her  nieces  or  Mrs.  Levy  that  she  had  made  a  will  has,  to  my 
mind,  no  significance.  If  she  had  told  everybody  in  the  house  who  her  bene- 
ficiaries were,  and  whom  she  had  not  provided  for,  it  would  have  been 
strange.  Another  fact  which  goes  to  show  Mrs.  O'Dea's  mental  condition 
is  her  attendance  at  the  different  banks.  On  the  8th  day  of  February,  1883, 
she  personally  attended  at  the  Emigrant's  Savings  Bank  in  this  city,  and 
drew  therefrom  $22.50  on  a  draft  Which  she  had  signed.  She  also  on  August 
12,  1882,  and  on  March  23,  1893,  personally  called  at  the  Seaman's  Savings 
Bank  in  this  city,  and  drew  therefrom,  on  drafts  signed  by  her,  the  respective 
amounts  of  $81.20  and  $60. 

The  testimony  of  the  nieces  is  open  to  this  criticism:  it  Is  that  of  inter- 
ested parties.  I  think,  from  a  consideration  of  it  and  of  the  other  evidence 
in  the  case,  it  Is  my  duty  to  decide  the  case,  in  the  main,  upon  the  testi- 
mony of  witnesses  who  are  disinterested,  and  whose  evidence  I  am  con- 
vinced Is  unbiased  and  trustworthy.  On  the  evidence,  I  am  satisfied  that 
Mrs.  O'Dea  had  testamentary  capacity.  She  knew  of  what  her  property  con- 
sisted, knew  her  relatives,  and  it  is  proved  by  a  number  of  the  witnesses 
that  she  was  a  woman  of  considerable  intelligence.  On  a  review  of  the 
whole  case,  I  am  satisfied  that  the  will  was  properly  executed  In  accordance 
with  the  requirements  of  the  statute;  that  Mrs.  O'Dea  had  capacity  to 
execute  it;  and  that  she  was  not  unduly  Influenced.  A  decree  may  be 
presented  admitting  the  will  to  probate. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARK- 
ER, JJ. 

H.  B.  B.  Stapler,  for  appellants. 
Francis  L.  Wellman,  fop  respondents. 

PER  CURIAM.  Decree  affirmed,  with  costs,  on  opinion  of  the 
surrogate. 


(  !»S  Hun,  316.) 

McLAUGHRY  v.  PORTER  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department.  May  4,  1896.) 

L  Abubh  of  Process— Who  Liable— Question  for  Jukt. 

In  an  action  to  recover  damages  for  personal  injuries  Inflicted  by  exe- 
cuting a  warrant  of  dispossession  issued  on  the  petition  of  defendant 
M.,  and  executed  by  the  other  defendants,  there  was  evidence  that  M. 
was  near  the  house  when  the  warrant  was  executed;  that  he  was  in 
consultation  with  the  officer  and  with  two  physicians  who  were  there  at 
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M.'s  request,  and  took  an  active  part  In  the  removal;  that  the  attorney 
who  obtained  the  wan-ant  was  present,  and  took  an  active  part  in  the 
matter;  that  M.'s  orders  were  to  put  plaintiff  Into  the  road;  and  that 
he  afterwards  furnished  the  officer  the  money  with  which  he  paid  his 
assistants  and  the  physicians.  Held,  that  it  was  a  question  for  the  jury 
whether  M.  participated  In  the  removal  of  the  plaintiff. 

f.  Same— Calling  Posse— Good  Faitii. 

In  such  case  it  was  error  to  charge  that  the  officer  who  executed  the 
warrant  had  no  right  to  take  a  posse  with  him  unless  he  apprehended 
resistance,  and  that,  if  he  took  the  posse  there  for  another  purpose,  they 
were  all  trespassers,  there  being  evidence  that  the  posse  was  summoned 
In  good  faith,  and  were  all  necessary. 

Appeal  from  circuit  court,  Delaware  connty. 

Action  by  Violet  A.  McLaughry,  an  infant,  by  her  guardian, 
against  William  C.  Porter  and  others,  for  personal  injuries.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  made  on  a  case  and  ex- 
ceptions, defendants  appeal.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Edward  O'Connor  and  F.  R.  Gilbert,  for  appellants. 


MERWIN,  J.  The  exceptions  only  are  before  us  upon  this  ap- 
peal. The  action  is  brought  to  recover  damages  for  personal  in- 
juries sustained,  as  the  plaintiff  claims,  by  her  wrongful  removal 
from  the  house  occupied  by  her  parents,  upon  the  execution  by  the 
defendant  Porter,  a  deputy  sheriff,  and  his  assistants,  of  a  warrant 
of  dispossession,  issued  by  a  justice  of  the  peace,  upon  the  petition 
of  the  defendant  McDonald,  after  a  foreclosure  by  advertisement 
of  a  mortgage  made  by  the  father  of  plaintiff,  David  H.  Mc- 
Laughry, who  was  then  the  owner  of  the  premises.  The  plaintiff 
claims  that  she  was  at  the  time  of  her  removal  sick,  and,  in  sub- 
stance, that  the  officer  and  those  who  assisted  him  were  guilty  of 
an  abuse  of  the  process,  in  that  they  used  unnecessary  and  un- 
reasonable force  in  her  removal,  and  that  the  assistants  or  posse 
which  the  officer  had  there  were  not  summoned  in  good  faith  or 
for  any  legitimate  purpose,  but  for  the  purpose  of  intimidation 
and  violence.  It  is  not  alleged  in  the  complaint  that  defendant 
McDonald  was  personally  engaged  in  the  removal,  but  it  is  al- 
leged that  the  wrongful  acts  of  the  other  defendants  were  done 
by  and  through  his  aid,  advice,  procurement,  and  instigation.  It 
appears  that  after  the  removal,  and  before  the  commencement  of 
this  action,  the  final  order  of  the  justice  of  the  peace  under  which 
the  defendants  acted  was  on  appeal  to  the  county  court  reversed. 
The  court,  however,  charged  that  the  officer  and  those  who  acted 
under  him  were  protected,  unless  there  was  an  abuse  of  the  pro- 
cess. 

At  the  close  of  the  evidence,  the  counsel  for  the  defendant  Mc- 
Donald moved  that  as  to  him  the  complaint  be  dismissed,  on  the 
ground  that  sufficient  facts  had  not  been  proven  to  establish  a 
cause  of  action  against  him.  This  motion  was  denied,  and  excep- 
tion taken.  The  plaintiff  claimed  that  there  was  sufficient  evidence 
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to  make  it  a  question  for  the  jury  to  say  whether  or  not  McDonald 
aided  and  abetted  the  other  defendant  in  their  improper  conduct. 
There  is  evidence  tending  to  show  that  McDonald  was  there  on 
the  premises,  and  near  the  house,  and  in  consultation  with  the  offi- 
cer, and  with  the  two  physicians  that  were  there  at  his  (McDon- 
ald's) request,  and  took  an  active  part  in  the  removal;  that  the 
attorney  who  represented  him  before  the  justice  in  obtaining  the 
warrant  was  present,  and  took  an  active  part  in  the  matter;  that 
his  (McDonald's)  orders  were  to  put  the  plaintiff  into  the  road; 
that  he  afterwards  furnished  to  the  officer  the  money  with  which 
he  paid  his  assistants  and  the  physicians.  We  are  inclined  to  the 
opinion  that  the  question  as  to  McDonald's  participation  in  the 
matter  was  for  the  jury,  and  that  the  motion  to  dismiss  as  to  him 
was  properly  denied. 

The  counsel  for  the  defendant  McDonald  asked  the  court  to 
charge  that: 

"If  the  jury  find  that  the  only  connection  defendant  McDonald  had  with 
the  eviction  of  this  plaintiff  was  the  presenting  of  the  petition  and  com- 
mencing of  the  summary  proceedings  before  the  magistrate,  he  is  not  liable 
la  this  action." 

This  was  properly  refused,  for  the  reason  that,  on  the  undis- 
puted evidence,  McDonald  was  in  fact  connected  with  the  eviction 
beyond  what  was  stated  in  the  request. 

In  the  charge  of  the  court  there  occurs  the  following: 

"If  he  [the  officer]  went  there  with  a  posse  selected  by  himself,  not  for 
the  purpose  of  overcoming  any  resistance  which  he  apprehended,  or  which 
was  present,  or  which  was  determined  to  be  present,  then,  gentlemen,  he 
was  there  without  lawful  authority  with  his  assistants,  and  he  and  his 
assistants,  every  one  of  them,  became  trespassers  from  the  beginning,  and 
cannot  be  protected  in  the  proceedings  which  were  enacted  and  which  fol- 
lowed." 

Exception  was  duly  taken.  The  charge,  in  effect,  was  that  the 
officer  had  no  right  to  take  there  the  assistants  which  he  did,  un- 
less he  apprehended  resistance,  and  that,  if  he  took  them  there  for 
any  other  purpose,  they  were  all  trespassers.  It  was  error  to 
charge  this  as  matter  of  law,  inasmuch  as  the  defendants  claimed, 
and  gave  evidence  tending  to  show,  that  the  assistants  were  in 
good  faith  summoned  to  aid  in,  and  were  all  necessary  for,  the 
proper  removal  of  a  large  amount  of  personal  property,  such  as 
lumber  and  hay,  which  the  McLaughrys  had  on  the  premises.  This 
aspect  of  the  case  the  defendants  were  entitled  to  have  the  jury 
consider,  and  the  court  had  no  right  to  withdraw  it  from  their  con- 
sideration. It  may  be  claimed  that,  taking  the  charge  as  a  whole, 
the  error  was  cured.  In  this  view  we  have  examined  the  charge, 
and  are  of  the  opinion  that  the  error  was  not  cured,  although  the 
attention  of  the  court  was  expressly  called  to  it  by  the  exception 
taken  at  the  close.  The  jury  were  liable  to  have  been  misled,  and 
we  cannot  say  that  they  were  not.  The  evidence  was  very  con- 
flicting, and  the  case  was  a  peculiar  one.  We  think  that  the  ex- 
ception was  a  good  one,  and  that  it  inures  to  the  benefit  of  Mc- 
Donald, as  well  as  to  the  other  appellants.  Under  the  allegations 
of  the  complaint,  McDonald  is  only  liable  on  the  basis  that  the 
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officer  and  his  assistants  improperly  did  their  duty,  and  committed 
a  wrong  on  the  plaintiff.  It  follows  that,  by  reason  of  the  error 
suggested,  a  new  trial  must  be  granted. 

Judgment  and  order  reversed,  on  the  exceptions,  and  a  new  trial 
ordered;  costs  to  abide  the  event.   All  concur. 


m  Hun.  40T>.) 

In  re  THOMSON  et  aL 

In  re  DB  CAMP. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

L  Emixkst  Domain— Condemning  Rights  in  River. 

Laws  1851,  c.  207,  §  4,  as  amended  by  Laws  1894,  c.  712,  which  provides 
that  persons  desirous  of  floating  logs  down  the  Moose  river  may  con- 
struct a  chute  or  apron  in  connection  with  any  dam  therein,  and  may 
reconstruct  any  booms  in  such  manner  as  to  allow  logs  to  pass,  doing 
no  unnecessary  damage  to  the  owner  or  occupants  of  said  boom,  and 
paying  to  such  occupant  or  owner  all  damage  that  he  or  they  may  sus- 
tain by  reason  of  the  floating  of  logs  and  timber  or  the  alteration  of 
dams  or  booms,  does  not  authorize  the  condemnation  of  a  right  in  the 
stream  and  of  a  strip  of  land  along  the  banks  thereof. 

2.  Same— Scope  of  Condemnation  Law. 

The  condemnation  law  (Code  Civ.  Proc.  c.  23)  merely  regulates  pro- 
cedure In  condemnation  proceedings,  and  authorizes  such  procedure  only 
when  the  person  Instituting  it  has  authority,  under  such  independent 
statute,  to  acquire  the  title  to  the  property. 

3.  Same — Appealable  Ordhk. 

An  order  denying  a  motion  to  dismiss  the  petition  in  a  condemnation 
proceeding,  and  appointing  a  referee  to  hear  and  determine  the  issues,  is 
appealable. 

Appeal  from  special  term. 

Application  by  Lemon  Thomson  and  others  to  float  logs  and  tim- 
ber down  the  Moose  river  and  its  branches  and  over  lands  in  town- 
ships Nos.  7  and  1,  Brown's  Tract,  town  of  Wilmurt,  Herkimer 
county,  of  which  Julia  L.  De  Gamp  and  Ela  N.  Merriam,  as  sole 
surviving  >  executor  of  the  last  will  and  testament  of  Lyman  R. 
Lyon,  deceased,  are  the  owners  and  persons  interested.  From  an 
order  denying  defendant's  motion  to  dismiss  the  petition  and  ap- 
pointing a  referee  to  hear  and  determine  the  issues  raised  by  the 
petition  and  answer,  Julia  L.  De  Camp  appeals.  Reversed. 

Argned  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

C.  D.  &  fceth  C.  Adams,  for  appellant 
Charles  E.  Snyder,  for  respondents. 

PER  CURIAM.  This  proceeding  was  instituted  un  Vr  the  pro- 
visions of  the  condemnation  law  (Code  Civ.  Proc.  c.  23,  tit  1)  to 
condemn  and  acquire  a  right,  privilege,  and  easement  to  float  logs, 
pulp  wood,  and  timber  over  the  defendant's  lands,  down  and 
through  the  Moose  river  and  its  branches,  as  they  flow  across 
township  7  and  the  north  half  of  township  1,  John  Brown's  tract, 
town  of  Wilmurt,  N.  Y.,  together  with  the  right,  privilege,  and 
easement  to  make  all  necessary  improvements  by  way  of  removing 
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any  obstructions  that  may  exist  in  said  river  and  its  branches, 
snch  as  removing  snags,  blasting  stones,  boulders,  etc.,  and  also  to 
condemn  for  such  use  a  strip  of  land  along  and  upon  the  shores  of 
said  river,  its  branches  and  tributaries,  for  a  distance  of  10  feet 
back  from  high-water  mark  upon  each  side  thereof.  The  plain- 
tiffs have  purchased  and  are  the  owners  of  the  trees,  timber,  and 
logs  upon  a  large  tract  of  land  lying  above  the  premises  of  the 
defendant  De  Camp,  upon  and  near  the  Moose  river  and  its  tribu- 
taries, which  they  desire  to  float  down  these  streams  to  their  mills 
and  to  market,  and  by  this  proceeding  seek  to  condemn  an  ease- 
ment over  the  lands  of  the  defendant,  together  with  10  feet  of 
land  on  each  side  of  said  streams,  to  enable  them  to  accomplish 
that  purpose. 

Upon  the  presentation  to  the  court  at  special  term  of  the  petition 
herein,  the  defendant  De  Camp  specially  appeared,  and  interposed 
preliminary  objections  to  the  petition,  and  moved  to  dismiss  the 
same  upon  the  grounds: 

(1)  "The  court  has  no  Jurisdiction  of  the  subject-matter  to  condemn  the 
stream  and  real  estate  described  in  the  petition  for  a  highway,  public  or 
private.  The  Moose  river  acts  referred  to  In  said  petition  and  annexed 
thereto  are  Invalid.  (2)  That  the  petitioners  are  not  authorized  to  Institute 
this  proceeding  under  the  condemnation  law,  and  the  court  has  acquired 
no  jurisdiction  over  defendant  De  Camp.  (3)  That  the  petition  does  not 
show  on  Its  face  that  the  petitioners  are  entitled  to  the  judgment  sought 
or  prayed  for." 

The  motion  was  then  reserved,  without  prejudice,  until  after 
the  filing  of  an  answer  by  defendant  De  Camp,  which  was  then 
filed,  and  made  a  part  of  the  papers  on  said  motion.  The  court 
thereupon  denied  the  defendant's  motion,  overruled  her  prelimi- 
nary objections,  and,  in  pursuance  of  section  3367  of  the  condemna- 
tion law,  ordered  that  the  issues  raised  by  the  petition  and  an- 
swer be  referred  to  a  referee  to  hear  and  determine.  • 

The  questions  presented  by  this  ruling  are  whether  the  plain- 
tiffs had  any  authority  to  institute  this  proceeding,  and  whether, 
upon  the  facts  alleged  in  the  petition,  they  were  authorized  to  con- 
demn the  defendant's  lands.  That  the  plaintiffs  had  no  author- 
ity to  condemn  them  for  the  purposes  stated  in  the  petition  is 
manifest,  unless  such  authority  has  been  conferred  upon  them  by 
some  act  of  the  legislature.  A  statutory  authority  is  requisite  to 
justify  the  taking  of  private  property  for  public  use  under  the 
power  of  eminent  domain,  and  those  claiming  the  right  must  be 
able  to  point  to  a  statute  conferring  it;  and  in  construing  stat- 
utes which  are  claimed  to  authoiize  the  exercise  of  the  power  of 
eminent  domain,  a  strict,  rather  than  a  liberal,  construction  is  the 
rule.  In  re  Poughkeepsie  Bridge  Co.,  108  N.  T.  483,  15  N.  E.  601. 
In  discussing  the  question  in  that  case,  Andrews,  J.,  so  clearly  and 
fully  states  the  doctrine  applicable  to  this  question  that  a  quota- 
tion from  his  opinion  cannot  well  be  omitted.  He  says: 

The  power  of  eminent  domain,  which  resides  in  the  state  as  an  attribute 
of  sovereignty.  Is  nevertheless  dormant  until  called  into  exercise  by  an  act 
of  the  legislature.  Until  a  statute  authorizes  an  exercise  of  the  power,  it 
is  latent  and  potential  merely,  and  not  active  or  efficient;  and  the  state  can 
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neither  exercise  the  prerogative  nor  can  It  delegate  its  exercise,  except 
through  the  medium  of  legislation.  Therefore  It  is  that  wherever  an  attempt 
Is  made,  either  by  the  officers  of  the  state  or  by  a  corporation  organized 
for  a  public  purpose,  to  take  private  property  under  the  power  of  eminent 
domain,  the  officers  or  body  claiming  the  right  must  be  able  to  point  to 
a  statute  conferring  it.  In  the  absence  of  statutory  authority,  private  prop- 
erty cannot  be  invaded  by  this  power,  however  strong  may  be  the  reasons 
for  the  appropriation.  In  construing  statutes  which  are  claimed  to  authorize 
the  exercise  of  the  power  of  eminent  domain,  a  strict,  rather  than  a  liberal, 
construction  is  the  rule.  Such  statutes  assume  to  call  into  active  operation 
a  power  which,  however  essential  to  the  existence  of  the  government,  Is  in 
derogation  of  the  ordinary  rights  of  private  ownership  and  of  the  control 
which  an  owner  usually  has  of  his  property." 

Under  the  rule  stated,  the  question  presented  is  whether  the  leg- 
islature has,  by  any  statute,  authorized  the  plaintiffs  to  condemn 
the  defendant's  property  for  the  purposes  mentioned  in  the  peti- 
tion herein.  The  only  pretended  authority  for  these  proceedings 
is  contained  in  chapter  207  of  the  Laws  of  1851,  which  was  an  act 
entitled  "An  act  declaring  Moose  river,  together  with  the  north 
and  south  branches  thereof,  in  the  state  of  New  York,  a  public 
highway,  and  regulating  the  passage  of  logs  and  timber  down  the 
same,"  and  an  act  to  amend  the  same,  passed  May  16,  1894,  by 
which  section  4  of  that  act  was  amended.  Section  1  of  the  orig- 
inal act  declares  Moose  river  to  be  a  public  highway  for  the  pur- 
pose of  floating  logs  and  timber.  Section  2  describes  the  manner 
m  which  booms  shall  be  constructed.  Section  3  provides  the  pen- 
alty for  obstructing  the  channels  of  the  river,  except  as  provided 
in  the  preceding  section.  Section  4,  as  amended  in  1894,  which  is 
the  section  relied  upon  by  the  plaintiffs,  provides : 

"Persons  desirous  of  floating  logs  or  timber  down  the  said  stream  may 
construct  a  chute  or  apron  In  connection  with  any  dam  across  said  stream, 
and  may  reconstruct  any  booms  already  constructed,  or  hereafter  to  be 
constructed  in,  over  and  across  said  stream,  in  such  manner  as  to  allow  logs 
and  timber  to  pass  by  the  same,  doing  no  unnecessary  damage  to  the  owner 
or  occupants  of  said  boom,  and  paying  to  such  occupants  or  owner  all  dam- 
ages that  he  or  they  may  sustain  by  reason  of  the  floating  of  logs  and  tim- 
ber, or  the  alteration  of  dams  or  booms,  said  damages  to  be  ascertained  by 
three  commissioners  to  be  appointed  by  the  supreme  court,  as  provided 
for  in  the  condemnation  law,  on  the  application  of  either  party,  and  notice 
of  ten  days  to  the  other  party,  unless  the  parties  can  agree;  nor  shall 
this  act  be  construed  to  impair  or  abridge  any  private  or  Individual  rights 
in  the  construction  of  bridges,  dams  or  booms  across  said  river,  except  so 
far  as  is  necessary  for  the  improvement  of  said  river  and  floating  logs  and 
timber  down  the  same." 

While  this  section  purports  to  give  persons  desirous  of  floating 
logs  or  timber  down  the  stream  the  right  to  construct  a  chute  or 
apron  in  connection  with  any  dam  across  it,  and  to  reconstruct 
any  booms  already  constructed  or  to  be  constructed  over  said 
stream  in  such  manner  as  to  allow  logs  and  timber  to  pass  the 
same,  doing  no  unnecessary  damage  to  the  owner  or  occupants  of 
said  boom,  it  provides  for  compensation  only  to  the  owner  or  oc- 
cupants of  such  booms,  and  for  paying  to  such  occupants  or  own- 
er all  damages  he  or  they  may  sustain  by  reason  of  the  floating 
of  logs  and  timber  or  the  alteration  of  dams  or  booms  in  the  man- 
ner prescribed  in  that  section.   We  find  nothing  in  this  act  which 
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makes  provision  for  the  payment  of  damages  to  the  owners  of  land 
over  which  this  river  runs  for  any  improvement  of  the  river  for 
highway  purposes  by  removing  obstructions  by  blasting  stones, 
rocks,  and  boulders,  and  removing  snags,  or  for  acquiring  any  of 
the  owners'  land  therefor.  Indeed,  the  only  damages  that  seem  to 
be  provided  for  are  such  as  the  owners  or  occupants  of  booms 
along  the  river  may  have  sustained  by  reason  of  the  floating  of 
logs  and  timber,  or  the  alteration  of  dams  or  booms.  This  falls 
far  short  of  providing  for  damages  for  the  taking  of  the  defend- 
ant's property  for  the  purpose  of  improving  Moose  river  and  its 
tributaries,  or  authorizing  the  condemnation  of  such  property  for 
that  purpose.  We  find  nothing  in  the  statute,  when  construed  in 
accordance  with  the  doctrine  already  stated,  which  would  author- 
ize this  proceeding  for  the  condemnation  of  the  defendant's  prop- 
erty. 

There  is  nothing  in  the  condemnation  law  that  would  authorize 
it,  as  the  purpose  of  that  statute  is  simply  to  regulate  the  pro- 
cedure for  the  condemnation  of  property,  and  authorizes  such  pro- 
cedure only  when  the  person  instituting  it  has  authority  under 
some  independent  statute  to  acquire  the  title  to  real  property  for 
public  use.   Code  Civ.  Proc  §  3359. 

While  the  constitutionality  of  the  statute  of  1851,  as  amended 
in  1894,  may  be  doubted,  still  we  deem  it  unnecessary  to  determine 
that  question.  If  the  statute  is  constitutional,  the  rights  given 
by  it  can  be  exercised  and  enjoyed  independent  of  any  action  by 
the  court  to  condemn  the  defendant's  property,  or  any  part  there- 
of; and,  so  far  as  those  acts  are  justified  by  that  statute,  they  may 
be  performed  by  the  plaintiffs  without  liability  to  the  defendant, 
except  as  in  the  act  provided.  So,  too,  if  it  be  admitted  that  the 
Moose  river  and  its  tributaries  are  public  highways  by  common 
law,  the  plaintiffs  have  the  right  to  properly  use  them  as  such; 
and,  so  far  as  that  right  extends,  no  condemnation  is  necessary. 
But  here  the  plaintiffs  seek  to  condemn  the  defendant's  property, 
not  only  in  the  stream  or  alleged  highway,  but  for  10  feet  upon 
each  side.  We  are  utterly  unable  to  find  any  statute  or  authority 
justifying  this  proceeding,  and  are  of  the  opinion  that  the  court 
below  erred  in  denying  the  defendant's  motion  to  dismiss  it 

We  think  this  order  was  appealable.  If,  upon  the  case  presented 
by  the  petitioners,  the  court  was. not  authorized  to  appoint  a  ref- 
eree, and  acquired  no  jurisdiction,  the  defendant's  motion  should 
have  been  granted;  and  this  court,  upon  appeal,  has  the  power 
to  inquire  and  decide  whether  the  court  had  authority  to  act  upon 
the  application.  In  re  City  of  Buffalo,  64  N.  Y.  547.  It  follows 
that  the  order  appealed  from  should  be  reversed,  and  the  proceed- 
ing dismissed. 

Order  reversed,  with  f  10  costs  and  disbursements,  and  proceed- 
ing dismissed,  with  costs. 
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•  MATTESON  v.  GILLETT  et  al. 


(Supreme  Court,  General  Term,  Fourth  Department  May  4.  1805.) 

Principal  and  Agent— Appointment  ok  Agent. 

Defendants  wrote  to  one  H.,  offering  to  employ  him  on  certain  terms, 
and  aaid:  "If  you  can't  come,  what  can  you  get  a  man  for?  *  *  *  If 
you  find  a  man  for  us,  have  him  write  to  us  what  he  wants  per  month." 
In  reply  H.  wrote:  "I  will  come  *  *  *  for  you,  or  furnish  a  man 
•  *  *.  If  you  want  us  to  come,  write  when  you  want  us,  as  I  cannot 
be  there  only  part  of  the  time,  but  will  furnish  an  experienced  hand." 
Plaratlfrs  replied:  "We  will  give  you  $50  per  month  •  *  *.  Will  not 
want  only  one  of  you,  yourself  or  your  man,"— and  inquired  if  it  would 
make  any  difference  to  H.  whether  he  worked  the  entire  season.  Held, 
that  H.  was  not  authorized  to  employ  a  man  for  defendants. 

Appeal  from  circuit  court,  Otsego  county. 

Action  by  Delos  W.  Matteson  against  Benjamin  Gillett  and 
Bruce  Gillett  for  breach  of  contract.  A  judgment  in  favor  of 
plaintiff  was  rendered  on  the  decision  of  the  court,  a  trial  by  jury 
haying  been  duly  waived,  and  defendants  appeal.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

R.  R.  Jelliff,  for  appellants. 
Burr  Mattice,  for  respondent 

MARTIN,  J.  The  trial  court  found  that  on  or  about  April  3, 
1893,  the  plaintiff  and  defendants  entered  into  a  contract  whereby 
the  defendants  agreed  to  employ  the  plaintiff  from  May  1,  1893, 
to  November  1,  1893,  and  to  pay  him  for  his  services  the  price  of 
$50  per  month,  and  to  furnish  him  his  board  and  do  his  washing 
during  that  time;  and  for  a  breach  of  that  contract  by  the  defend- 
ants the  court  awarded  the  plaintiff  damages  to  the  amount  of 
$271.38.  The  defendants  contend  that  the  evidence  was  wholly 
insufficient  to  justify  such  finding  and  judgment.  It  is  not  pre- 
tended that  any  such  contract  was  ever  made  by  the  parties  them- 
selves. The  only  ground  upon  which  it  is  claimed  that  this  judg- 
ment can  be  sustained  is  that  the  defendants  authorized  one  Oscar 
Hopkins  to  employ  the  plaintiff  for  them,  and  that  he  was  employed 
for  them  by  him  as  their  agent.  If  Hopkins  had  any  such  au- 
thority, it  was  conferred  upon  him  by  the  correspondence  which 
passed  between  the  defendants  and  Hopkins,  as  the  case  discloses 
that  the  defendants  did  not  see  Hopkins  until  after  the  time  when 
the  contract  with  the  plaintiff  was  alleged  to  have  been  made. 
Therefore,  if  Hopkins  possessed  any  such  authority,  we  must  seek 
for  it  in  these  letters. 

On  March  31,  1893,  the  defendants  wrote  Hopkins: 

"If  you  can  come  and  run  the  factory  for  us  this  season,  write  us  what 
you  want  a  month,  commencing  April  25th,— six  months.  We  board  you, 
and  do  your  washing.  And  if  you  can't  come,  what-  can  you  get  a  man  for? 
•  *  *  If  you  find  a  man  for  us,  have  him  write  to  us  what  he  wants  per 
month  for  six  months." 

At  most,  this  letter  asked  Hopkins  to  write  the  defendants  what 
he  would  want  a  inon'-a  for  six  months,  if  he  could  come  and  run 
the  factory  for  them,  and,  if  he  could  not,  the  inquiry  was  made 
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as  to  what  he  could  get  a  man  for.  The  defendants,  however, 
added  that,  if  he  found  a  man  for  them,  he  should  have  him,  the 
man,  write  them  what  he  wanted  for  six  months.  In  this  letter 
we  find  nothing  to  authorize  Hopkins  to  employ  the  plaintiff. 
Olearly,  the  letter  was  one  of  simple  inquiry.  It  is  true  the  de- 
fendants inquired  what  he  could  get  them  a  man  for;  but  they  at 
the  same  time  negatived  the  idea  that  Hopkins  was  to  have  authority 
to  employ  a  man  for  them  by  stating  that,  if  he  found  one,  he  should 
have  the  man  write  them'  what  he  would  want  a  month,  clearly  in- 
tending thereby  to  provide  for  further  negotiations  between  the 
man  found  and  themselves.  In  reply  to  that  letter,  and  on  April 
10th,  Hopkins  wrote  to  the  defendants: 

"I  will  come  out  and  run  the  factory  for  you,  or  furnish  a  man,  with 
board  and  washing,  for  $50,  or  without  board  for  $65,  per  month.  1  am 
paying  my  hands  $65  per  month,  with  board,  for  the  season.  •  *  *  If 
you  want  us  to  come,  write  when  you  want  us,  as  I  can't  be  there  only  part 
of  the  time,  but  will  furnish  an  experienced  hand  that  will  give  good  satis- 
faction when  I  hain't  there.  You  meet  us  at  the  cars,  if  convenient." 

In  this  letter  there  is  no  suggestion  that  Hopkins  had  or  even 
thought  he  had  been  given  authority  to  employ  any  one  for  the 
defendants,  but  its  clear  purport  is  that  he,  Hopkins,  would  himself 
engage  to  do  the  work  for  the  defendants  for  the  price  named,  with 
the  understanding  that  when  he  could  not  be  there  himself  he  would 
furnish  a  satisfactory  substitute.  In  answer  to  this  letter,  and  on 
April  14th,  the  defendants  wrote: 

"We  will  give  you  $50  per  month  and  board  and  washing.  Will  not  want 
only  one  of  you,— yourself  or  your  man." 

This  portion  of  the  letter  clearly  indicates  that  the  defendants 
were  still  negotiating  with  Hopkins  to  run  their  factory,  personally 
or  by  some  person  in  his  employ.  But  the  defendants  then  add, 
as  qualifying  what  they  had  already  written: 

"You  stated  in  your  letter  that  you  couldn't  be  here  only  part  of  the  time. 
If  you  or  your  experienced  hand  comes,  and  the  man  we  have  spoken  of 
in  our  letter  gets  so  that  he  can  run  the  factory  alone,  will  it  matter  to 
you  whether  you  stay  here  and  work  for  us  all  the  season  or  not?  If  so, 
let  us  know,  and  we  will  make  different  arrangements." 

This  part  of  the  letter  was  clearly  intended  to  so  far  qualify  the 
preceding  statement  as  to  include  the  provision  that,  unless  the 
plaintiff  was  willing  to  modify  the  propositions  which  had  been 
previously  made  by  and  between  them,  to  the  extent  of  his  consent- 
ing not  to  insist  upon  staying  through  the  season  if  the  defendants' 
man  got  so  that  he  could  run  the  factory  alone,  the  negotiations 
were  to  end,  and  the  defendants  were  to  make  different  arrange- 
ments. It  is  obvious  that  Hopkins  must  have  so  understood  the 
letter.  It  could  have  no  other  meaning.  In  his  letter  of  April 
18th  he  writes: 

"I  received  your  letter,  and  will  send  an  experienced  hand  for  the  season, 
for  I  have  got  to  hire  him  for  the  season,  or  not  at  all,  to  go  out  there,  or 
work  for  me  at  home,  if  I  come  to  work  for  you,  so  I  will  come  with  him 
and  stay  a  week,  and  help  get  started,  free  of  charge,  if  you  will  board 
me  and  fetch  me  back  to  the  cars;  aud  we  will  be  there  April  29th  ready 
to  commence.  Please  let  us  hear  from  you  by  return,  mail,  for  the  time 
is  short." 
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This  letter,  like  those  preceding  it,  plainly  indicates  that  Hopkins 
intended  either  to  go  there  and  ran  the  factory  himself,  or  employ 
some  one  to  ran  it  for  him  when  he  was  not  there,  and  also  shows 
that  he  was  not  disposed  to  accept  the  qualification  contained  in 
the  defendants'  last  letter,  for  the  reason  that  he  had  to  hire  his 
man  for  the  season,  or  not  at  all.  No  other  correspondence  was 
had  between  Hopkins  and  the  defendants,  except  that  on  April  24th 
the  defendants  wrote  Hopkins  to  the  effect  that  they  would  not 
want  him  or  want  him  to  furnish  them  a  man,  as  they  had  one. 

Surely  there  is  nothing  in  this  correspondence  which  indicates 
any  intent  upon  the  part  of  the  defendants  to  authorize  Hopkins,  as 
their  agent,  to  employ  the  plaintiff,  or  any  one  else,  for  them,  or  to 
authorize  him  in  any  way  to  bind  them  by  any  contract  that  he 
made  with  the  plaintiff.  We  are  of  the  opinion  that  Hopkins  had 
no  authority  to  bind  the  defendants  by  the  contract  he  made  with 
the  plaintiff,  and  consequently  there  was  no  contract  between  the 
plaintiff  and  the  defendants,  and  the  court  erred  in  so  finding  and 
awarding  a  judgment  to  the  plaintiff.  Judgment  reversed  on  the 
law  and  facts,  and  a  new  trial  ordered,  with  costs  to  abide  the  event 
All  concur. 


(86  Hun,  384.)   „ 

BUSHEY  v.  SANTIFP. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4, 1806.) 

1.  Easements — Prescriptive  Right  op  Wat — Acquiescence  op  Owner. 

Where  a  way  has  been  used  during  the  prescriptive  period  under  claim 
of  right  adverse  to  the  owner  of  the  land,  and  the  user  has  been  open  and 
uninterrupted,  the  owner  is  charged  with  notice  thereof,  and  his  ac- 
quiescence Is  implied. 

S.  Same— Depinite  Line  op  Travel. 

A  prescriptive  right  of  way  over  another's  land  cannot  be  acquired  with- 
out  showing  the  definite  line  of  travel. 

Appeal  from  circuit  court,  Lewis  county. 

Action  by  George  Bushey  against  William  Santiff  for  trespass. 
Prom  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial  made  on  the  minutes, 
defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN, 
JJ. 

Merrell,  Ryel  &  Merrell,  for  appellant 
0.  8.  Mereness,  for  respondent. 

MARTIN,  J.  This  action  was  for  trespass  in  tearing  down  and 
breaking  fences  upon,  and  driving  over,  certain  premises  occupied 
by  the  plaintiff,  and  to  which  he  had  the  right  of  possession.  The 
defense  was  that  the  defendant  had  a  right  to  the  use  of  an  easement 
or  right  of  way  across  the  farm  or  premises  occupied  by  the  plain- 
tiff, and  that  the  alleged  trespass  consisted  in  using  it,  and  in  re- 
moving obstructions  placed  therein  by  the  plaintiff.  The  only  ques- 
tion litigated  upon  the  trial  .was  whether  the  defendant  and  those 
under  whom  he  claimed  had  a  right  of  way  across  the  plaintiffs 
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premises.  There  was  no  claim  or  pretense  that  any  such  right  of 
way  existed  unless  it  had  been  acquired  by  prescription  or  an  un- 
interrupted user  for  20  years. 

To  create  an  easement  or  right  of  way  over  the  land,  of  another  by 
prescription  or  user,  the  user  must  be  open,  notorious,  visible,  un- 
interrupted, undisputed,  under  claim  of  right  adverse  to  the  owner, 
acquiesced  in  by  him,  and  must  have  thus  existed  for  a  period  of  at 
least  20  years.  Where,  however,  the  user,  for  the  requisite  time,  has 
been  open,  notorious,  visible,  uninterrupted,  undisturbed,  and  under 
claim  of  right  adverse  to  such  owner,  he  is  charged  with  notice, 
and  his  acquiescence  is  implied.  Parker  v.  Foote,  19  Wend.  309; 
Nioholls  v.  Wentworth,  100  N.  Y.  455,  3  N.  E.  482;  Ward  v.  Warren, 
82  N.  Y.  2G5;  Hammond  v.  Zehner,  21  N.  Y.  118;  Colburn  v.  Marsh, 
68  Hun,  269,  22  N.  Y.  Supp.  990.  A  prescriptive  right  of  way  over 
another's  land  generally,  without  any  denned  line  of  travel,  cannot 
be  acquired  either  by  the  public  or  by  an  individual,  and,  where  a 
way  is  claimed  by  prescription,  that  there  has  been  a  certain  and 
well-defined  line  of  travel  should  be  shown.  Holmes  v.  Seely,  19 
Wend.  507,  511;  Elliott,  Roads  &  S.  137;  Railroad  Co.  v.  Parker, 
41  N.  J.  Eq.  489,  5  Atl.  641;  Bryan  v.  City  of  East  St.  Louis,  12  HI. 
App.  390;  Owens  v.  Grossett,  105  HI.  355.  The  court  submitted  to 
the  jury  the  question  whether  there  had  been  such  a  user  of  the 
claimed  right  of  way,  and  sthe  jury  found  that  there  had  not.  A 
careful  examination  of  the  evidence  renders  it  quite  obvious,  we 
think,  that  the  question  whether  the  defendant  and  those  under 
whom  he  claimed  had  acquired,  by  user  or  prescription,  a  right  of 
way  across  the  premises  in  question,  was  for  the  jury.  The  evi- 
dence tended  to  show  that,  within  8  years  of  the  time  of  the  trial, 
persons  occupying  the  premises  had  locked  up  the  gate  across  the 
claimed  right  of  way  next  to  the  highway,  and,  when  torn  down, 
that  it  was  nailed  up  again  on  one  or  two  occasions.  It  also  dis- 
closed that  at  the  point  where  the  claimed  right  of  way  reached 
the  highway  it  was  changed  a  distance  of  more  than  11  rods  during 
the  time  in  which  the  defendant  claims  a  right  of  way  was  acquired 
by  prescription,  and  that  such  change  was  less  than  20  years  before 
the  trial.  As  the  defendant  sought  to  defend  his  trespass  by  setting 
up  a  prescriptive  right,  he  was  bound  to  show  such  right  to  the 
extent  of  user  claimed,  or  his  defense  failed.  American  Bank-Note 
Co.  v.  New  York  El.  R.  Co.,  129  N.  Y.  253,  29  N.  E.  302. 

As  no  other  questions  are  raised  by  the  appellant,  it  follows,  we 
think,  that  the  judgment  should  be  affirmed.  Judgment  and  order 
affirmed,  with  costs.    All  concur. 


(80  Hun.  :17<U 

YOUMANS  v.  FORSYTH. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1896.) 

Evidence — Opinion  ok  Court  on  Kobmeb  Heabino. 

Where  a  cause  was  referred  by  consent  after  it  had  been  partially  tried 
by  the  court  and  some  of  the  issues  decided,  It  was  error,  on  the  henrinR 
before  the  referee,  to  admit  in  evidence  the  opinion  of  the  court,  in  wliicli 
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the  judge  expressed  bis  views  on  some  of  the  issues  which  had  been  sent 
to  the  referee. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  Youmans  against  Julia  D.  Forsyth  for  spe- 
cific performance.  Judgment  was  entered  in  favor  of  plaintiff,  and 
defendant  appeals.   Reversed.  ' 

The  appeal  book  discloses  tbat  the  Issues  in  this  action  were  brought  to 
trial  before  a  special  term  of  this  court,  December  16,  1800,  and  that,  after 
the  case  was  partially  tried,  the  following  order  was  made  and  entered: 
"The  above-mentioned  action  at  issue,  and  being  No.  18  upon  the  calendar 
of  this  court  at  the  above-mentioned  term,  and  the  same  having  been  reached 
and  brought  on  for  trial  at  said  term,  and  the  Issues  herein  relating  to  the 
demand  in  the  complaint  for  specific  performance  therein  alleged  having 
been  tried  at  this  term  before  the  justice  above  named,  and  a  decision  hav- 
ing been  reached  and  rendered  by  this  court  in  favor  of  the  defendant 
against  the  plaintiff  upon  the  question  of  specific  performance  mentioned 
In  said  complaint,  and  the  parties  hereto  in  open  court  consenting  that  all 
the  other  issues  herein  should  be  referred  as  hereinafter  stated,  It  is  hereby 
ordered  that  this  action,  and  the  issues  therein,  except  such  as  have  been 
heard  and  decided  by  the  court  as  above  set  forth,  be  and  the  same  hereby 
are  referred  to  Hon.  Joseph  Mason,  counselor  at  law,  to  hear,  try,  and  de- 
termine the  same."  Under  and  in  pursuance  of  this  order,  the  case  was 
tried  before  the  referee  named,  who  found  in  favor  of  the  plaintiff,  and 
directed  a  judgment  In  his  favor  for  $1,578,  with  interest  from  the  1st  day 
of  June,  1803,  besides  costs. 

Argued  before  HARDIN  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

W.  B.  Matterson  and  A.  F.  Gladding,  for  appellant 
W.  &  G.  W.  Youmans,  for  respondent 

MARTIN,  J.  While  there  was  a  sharp  and  direct  conflict  in  the 
evidence  in  this  case,  yet  we  are  inclined  to  the  opinion  that  it 
was  sufficient  to  justify  the  referee  in  finding  that  the  plaintiff 
purchased  the  farm  and  personal  property  in  question  for  the 
defendant,  and  in  pursuance  of  her  agreement  that  she  would 
purchase  the  same  from  him  at  the  price  paid  by  him  therefor, 
take  title  to  the  same,  give  him  a  bond  and  mortgage  to  secure 
the  payment  of  the  purchase  price,  and  assign  and  transfer  to  him 
her  interest  in  the  estate  of  Henry  Johnston,  deceased,  as  collateral 
security  therefor,  and  in  finding  that  the  defendant,  after  she  be- 
came 21  years  of  age,  with  a  full  knowledge  and  understanding 
of  all  the  matters  involved,  ratified  and  affirmed  such  contract,  and 
agreed  to  execute  the  same  upon  her  part  by  giving  the  security 
mentioned.  We  are  also  of  the  opinion  that  the  evidence  justified 
the  referee  in  finding  that  the  defendant  went  into  the  possession 
of  the  property,  real  and  personal,  under  such  agreement,  and  had 
the  use  and  benefit  of  it  until  she  left  the  premises  in  May,  1890. 
The  defendant  having  thus  affirmed  this  contract  after  she  became 
•f  age,  she  could  not  retain  the  benefits  of  it  and  yet  plead  in- 
fancy to  avoid  her  liability  therefor.  Henry  v.  Root,  33  N.  Y. 
526;  Aldrich  v.  Funk,  48  Hun,  380,  1  N.  Y.  Supp.  541;  Walsh  v. 
Powers,  43  N.  Y.  26;  Beardsley  v.  Hotchkiss,  96  N.  Y.  201;  Kin- 
caid  v.  Kincaid  (Sup.)  32  N.  Y.  Supp.  476. 

On  the  trial  of  this  action  before  the  referee,  the  plaintiff  offered 
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in  evidence  a  paper  which  was  called  the  "opinion  rendered  on 
the  trial  before  Mr.  Justice  Smith,"  which  was  as  follows: 

"The  Court:  There  is  only  a  single  question  here,  and  I  have  my  Ideas 
firmly  established  on  that  question.  I  think  I  shall  have  to  find  that  there 
was  this  agreement,  made  between  the  plaintiff  and  defendant,  that  she 
was  to  buy  the  farm  and  give  this  claim  as  security.  But,  as  to  what 
she  has  said  since  she  became  of  age,  the  difficulty  is  that  she  has  evaded 
a  ratification  of  this  contract,  so,  In  my  opinion,  there  Is  no  sufficient  ratifica- 
tion to  compel  a  specific  performance  of  the  contract,  and  I  think  this  action 
comes  right  down  to  action  of  accounting.  I  think  there  should  be  an 
accounting  taken  of  the  rental  value  of  this  property  and  an  accounting 
for  the  property.  I  think  this  defendant  was  liable  after  she  became  of 
age,  but,  as  to  the  time  before  that,  I  would  not  pass  upon  that  without 
looking  at  the  law  In  regard  to  it;  that  is,  as  to  whether  she,  having  had 
the  benefit  of  the  property,  is  not  liable  for  it  I  suggest  that  this  action 
be  referred  to  some  good  referee  to  hear,  try,  and  determine;  and  I  assume 
that  the  referee  would  adopt  the  ruling  of  the  court  that  there  could  be 
no  specific  performance  of  this  contract,  and  It  would  be  an  action  for  an 
accounting,  In  which  the  plaintiff  could  have  her  counterclaim  determined, 
and  that  can  be  brought  up  before  the  referee.  I  think  the  defendant  could 
have  the  costs  of  their  witnesses  here  on  the  equity  question.  The  parties 
in  open  court  consent  to  a  reference  to  hear,  try,  and  determine,  they  to 
agree  upon  a  referee,  and  if  they  cannot  agree  the  court  will  appoint  The 
court  has  determined,  however,  that  the  plaintiff  is  not  entitled  to  his 
specific  performance  of  the  contract  claimed  In  the  complaint  which  ques- 
tion is  withdrawn  from  the  consideration  of  the  referee,  and  all  the  other 
questions  are  referred  to  him.  The  plaintiff  must  pay  the  defendant  the 
disbursements  of  this  term;  that  is,  the  witness'  fees." 

This  paper  was  "objected  to  as  incompetent,  immaterial,  and  no 
foundation  laid  for  it,  and  as  not  bearing  upon  the  issues  here; 
that  the  issues  in  this  action  before  this  referee  are  denned  and 
determined  by  the  pleadings  and  the  order  of  reference;  also,  as 
hearsay,  and  not  within  the  issues,  and  not  controlling  upon  this 
court  and  referee."  These  objections  were  overruled,  and  the  de- 
fendant excepted.  We  do  not  see  how  this  ruling  can  be  sus- 
tained. There  was  no  proof  that  the  paper  was  even  what  it  pur- 
ported to  be,  and  consequently  there  was  no  foundation  laid  for 
its  admission,  even  if  under  any  circumstances  such  a  paper  would 
be  admissible.  The  most  that  can  be  claimed  for  this  paper  is 
that  it  contained  an  expression  of  the  opinion  of  the  trial  justice 
upon  the  questions  at  issue,  so  far  as  they  had  been  tried  before 
him.  It  is  manifest  from  the  disposition  made  of  the  case  that  it 
had  not  been  fully  tried,  so  that  it  was,  at  most,  his  opinion  upon 
a  partial  presentation  of  the  evidence  to  him.  How  such  an  opinion 
could  be  admissible  in  evidence  before  this  referee  we  are  unable 
to  perceive.  The  only  question  the  justice  had  decided  was  that 
a  specific  performance  of  the  contract  could  not  be  had.  All  the 
other  issues  made  by  the  pleadings  were  referred  to  the  referee  to 
hear  and  determine.  We  do  not  perceive  why  the  opinion  of  any 
other  judge  or  lawyer  who  was  acquainted  with  the  facts  would 
not  have  been  as  admissible  as  this.  It  cannot  be  said  that  this 
error  was  harmless.  This  paper  purports  to  contain  a  statement 
by  the  trial  justice  that  there  was  an  agreement  between  the 
plaintiff  and  defendant  that  she  was  to  buy  the  farm  and  give 
this  claim  as  security,  and  that  she  was  liable  for  the  property 
and  the  rental  value  of  it  after  she  became  of  age.  These  were 
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vital  and  seriously  contested  issues  which  were  being  tried  before 
the  referee,  and  upon  which  the  evidence  was  slight  and  contra- 
dictory. To  say  that  the  opinion  of  a  justice  of  this  court  upon 
such  a  question  would  have  no  influence  upon  the  mind  of  a  ref- 
eree is  according  to  such  opinion  less  importance  than  naturally 
would  be  given  to  it  It  may  well  be  that  the  referee  felt  bound 
to  yield  to  the  opinion  of  the  learned  trial  justice  upon  those  ques- 
tions, and  did  not  exercise  that  independent  judgment  that  he  oth- 
erwise would.  We  think  the  referee  erred  in  admitting  this  evi- 
dence, and  that  for  such  error  the  judgment  should  be  reversed. 

The  appellant  presents  several  other  questions  which  relate  to 
the  amount,  rather  than  to  the  plaintiff's  right  of  recovery,  but, 
as  the  judgment  must  be  reversed  for  the  error  already  pointed 
out,  we  deem  it  unnecessary  to  examine  those  questions,  as  it  is 
reasonable  to  suppose  that  none  of  them  that  have  merit  will  arise 
upon  a  retrial  of  this  action.  Judgment  reversed  upon  the  excep- 
tions, and  a  new  trial  ordered,  with  costs  to  abide  the  event  All 
concur. 


(80  Hon.  400.) 

DAVIS  et  aL  v.  DAVIS  et  aL 
(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1885.) 

L  Statute  of  Limitations— Running  in  Favor  of  Trustee. 

Where  a  person  holds  money  as  trustee,  the  statute  of  limitations  doe* 
not  begin  to  run  In  his  favor,  against  the  beneficiary,  until  he  has  openly, 
and  to  the  knowledge  of  the  beneficiary,  repudiated  the  trust. 

&  Witness— Transaction  with  Decedent. 

In  an  action  by  administrators  to  recover  money  claimed  by  defendant 
as  a  gift  from  plaintiff's  Intestate,  plaintiff,  on  cross-examination  of  a 
witness,  asked  him  If  Intestate  was  present  when  defendant  deposited 
the  money  In  bank.  Eeld  that,  by  asking  such  question,  plaintiff  did  not 
waive  the  benefit  of  Code  Civ.  Proc.  §  829,  relating  to  testimony  as  to 
transactions  with  decedents,  but  merely  showed  that  evidence  as  to  what 
occurred  on  such  occasion  waa  incompetent. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Robert  J.  Davis  and  John  C.  Owens,  as  administrators 
of  Ebenezer  Davis,  deceased,  against  Spencer  Davis  and  the  Savings 
Bank  of  Utica.  A  judgment  was  entered  in  favor  of  plaintiffs  in 
Oneida  county,  and  defendant  Davis  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN, 
JJ. 

Risley,  Robinson  &  Love,  for  appellant 
Goodier  &  Wolcott,  for  respondents. 

MARTIN,  J.  The  purpose  of  this  action  was  to  secure  a  deter- 
mination as  to  tbe  title  to  certain  moneys  deposited  with  the  defend- 
ant the  Savings  Dank  of  Utica  in  the  name  of  the  defendant  Davis. 
These  moneys  were  claimed  by  the  plaintiffs  as  the  personal  repre- 
sentatives of  Ebenezer  Davis,  deceased,  and  were  also  claimed  by 
the  defendant  Spencer  Davis.  The  undisputed  evidence  shows  that 
on  the  10th  day  of  January,  1876,  the  sum  of  f 250  was  deposited  in 
the  bank  in  the  name  of  Spencer  Davis,  that  the  money  thus  de- 
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posited  was  handed  to  an  officer  of  the  bank  by  the  defendant  Davis, 
and  that  on  April  1,  187G,  the  plaintiffs'  intestate,  in  the  absence  of 
the  defendant  Davis,  deposited  to  the  credit  of  the  same  account 
the  further  sum  of  $150.  Both  of  these  were  deposits  of  money  be- 
longing to  the  decedent,  unless  there  was  a  valid  gift  of  the  same 
by  him  to  the  defendant  Davis.  The  question  principally  litigated 
was  whether  the  money  thus  deposited  was  intended  by  the  de- 
cedent as  a  gift  to  the  defendant  Spencer  Davis,  or  whether,  as 
claimed  by  the  plain  tilts,  the  money  was  deposited  in  his  name 
for  the  decedent,  without  any  intent  on  his  part  to  give  him  the 
money  so  deposited.  Upon  that  question  the  referee  found  that 
the  money  belonged  to  the  decedent,  and  that  the  plaintiffs,  as  his 
legal  representatives,  were  entitled  to  it.  He  also  found  that  there 
was  no  gift  to  the  appellant  of  either  of  the  sums  mentioned.  This 
conclusion  was  based  upon  the  groundB  (1)  that  the  decedent  at 
the  time  was  of  unsound  mind,  and  incapable  of  making  a  gift; 
and  (2)  that  there  was  no  intention  on  the  part  of  the  decedent  to 
make  any  such  gift  A  thorough  examination  of  the  evidence  has 
led  us  to  the  conclusion  that  it  was  sufficient  to  justify  the  findings 
of  the  referee  upon  the  questions  of  fact,  and  that  as  to  those  ques- 
tions the  decision  of  the  referee  should  be  regarded  as  final. 

The  appellant,  however,  insists  that  the  plaintiffs'  cause  of  action 
was  barred  by  the  statute  of  limitations.  We  think  not  The  evi- 
dence tends  to  show  that  the  money  was  deposited  in  the  name  of 
the  defendant  Davis  under  an  express  agreement  made  with  the 
decedent  that  it  might  be  deposited  in  his  (Davis')  name  for  the 
benefit  of  the  decedent,  and  that  it  was  to  remain  his  money,  al- 
though deposited  in  the  name  of  Davis.  The  referee  has  so  found. 
Under  such  circumstances,  Davis,  so  far  as  he  had  control  of  this 
money,  became  a  trustee  of  an  express  trust,  holding  it  as  such  for 
the  benefit  of  the  decedent  In  such  cases  the  statute  does  not  be- 
gin to  run  against  the  beneficiary  until  the  trustee  has  openly,  to 
the  knowledge  of  the  beneficiary,  denied,  disclaimed,  or  repudiated 
the  trust.  Decouche  v.  Savetier,  3  Johns.  Ch.  190;  Perry,  Trusts, 
§§  863,  864;  Reitz  v.  Reitz,  80  N.  Y.  538;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90;  Hamer  v.  Sid  way,  124  N.  Y.  538,  549,  27  N.  E.  256; 
Zebley  v.  Trust  Co.,  139  N.  Y.  461,  34  N.  E.  1067.  We  find  no  evi- 
dence in  the  case  which  even  tends  to  show  that  anything  ever  oc- 
curred between  the  plaintiffs'  intestate  and  the  defendant  Davis  to 
indicate  that  the  latter  in  any  way  disclaimed  the  arrangement 
made  between  them  under  which  the  plaintiffs  claimed  these  mon- 
eys, or  that  the  defendant  Davis  ever  openly,  to  the  knowledge  of 
the  beneficiary,  disclaimed  or  repudiated  the  trust 

On  the  trial  the  defendant  Spencer  Davis  was  called  as  a  wit- 
ness, and  testified  that  he  saw  the  passbook  in  question;  that  he 
was  the  Spencer  Davis  mentioned  in  it,  and  had  that  book;  that 
he  got  it  at  the  savings  bank  at  Utica;  and  that  he  made  a  deposit 
of  |250  at  the  time  he  received  the  book.  Upon  his  cross-examina- 
tion he  testified  that  the  plaintiffs'  intestate  was  with  him  on  that 
day,  and  that  he  went  into  the  bank  with  him  when  he  made  the 
|250  deposit    On  the  redirect  examination  he  was  asked,  "What 


Sup.  Ct.] 


DAVIS  V.  DAVIS. 


479 


was  said  and  done  by  you  and  Ebenezer  at  the  time  the  deposit  of 
$250  was  made."  This  was  objected  to  as  incompetent,  under  sec- 
tion 829  of  the  Code, — incompetent  and  immaterial.  The  objection 
was  overruled,  and  an  exception  taken.    The  witness  answered: 

"Ebenezer  didn't  say  anything  to  ine  nt  the  bank,— only  pulled  out  the 
money,  and  handed  it  to  me.  The  amount  was  $250.  He  said  he  would 
give  ine  that  money,  and  I  was  to  leave  it  in  the  bank  as  long  as  he  lived, 
and  then  I  should  take  it  out,  and  do  what  I  had  a  mind  to  with-it.  I 
think  that  is  all  that  was  said.  He  said  it  at  the  time  he  hnuded  me  the 
money.  The  money  had  not  been  handed  to  me  until  I  made  the  deposit. 
I  handed  the  money  into  the  bank,  and  got  the  pass  book.  Exhibit  2." 

The  plaintiffs'  counsel  then  asked  the  referee  to  strike  out  the 
testimony  of  the  witness  on  the  redirect  examination  as  to  the  trans- 
action when  the  money  was  deposited,  on  the  ground  that  it  ap- 
peared that  it  was  a  personal  transaction  with  the  decedent  This 
motion  was  granted,  and  an  exception  taken.  The  referee  also 
struck  out  the  cross-examination  of  the  witness  as  to  Ebenezer's 
being  with  him  when  the  defendant  made  the  deposit  at  the  bank. 
The  defendant  now  insists  that  this  ruling  was  erroneous.  That 
the  evidence  of  this  witness  was  competent,  under  section  829,  is 
not  pretended.  The  appellant,  however,  claims  that  the  door  was 
opened  for  the  admission  of  this  evidence  by  the  cross-examination 
of  the  witness  by  the  plaintiffs;  that  the  plaintiffs'  having  asked 
witness  whether  their  intestate  was  present  at  the  time  the  de- 
posit of  the  $250  was  made  gave  them  the  right  to  prove  the  full 
particulars  of  that  transaction.  We  think  otherwise.  The  most 
that  can  be  said  is  that  the  plaintiffs  proved  on  the  cross-examina- 
tion sufficient  to  show  that  the  evidence  of  the  witness  was  in- 
competent We  think  the  ruling'  of  the  referee  was  correct,  and 
that  he  properly  struck  out  this  evidence.  Miller  v.  Montgomery, 
78  N.  Y.  282;  Brague  v.  Lord,  67  N.  Y.  495;  Holcomb  v.  Holcomb, 
95  N.  Y.  316,  325;  In  re  Evsaman's  Will,  113  N.  Y.  62,  20  N.  E. 
613;  In  re  Dunham,  121  X.  Y.  575,  24  N.  E.  932;  Adams  v.  Morrison, 
113  K.  Y.  152,  20  N.  E.  829;  Price  v.  Price,  33  Hun,  69;  Erwin  v. 
Erwin  (Sup.)  7  N.  Y.  Supp.  365. 

The  defendant  also  objected  to  evidence  which  tended  to  show 
that  at  the  time  these  deposits  were  made  the  plaintiffs'  intestate 
was  of  unsound  mind,  and  incompetent  to  do  business.  These  ob- 
jections were  overruled,  and  the  evidence  admitted.  The  question 
of  the  competency  of  the  plaintiffs'  intestate  was  raised  by  the  plain- 
tiffs' reply  to  the  defendant  Davis'  answer,  which  set  up  an  af- 
firmative cause  of  action  or  counterclaim.  The  evidence  was,  we 
think,  admissible. 

Robert  J.  Davis,  one  of  the  plaintiffs,  was  called  as  a  witness, 
and  examined  as  follows: 

"Did  yon  see  the  tin  box  at  your  place  between  May  and  September,  '78, 
when  Ebenezer  was  not  there V  (Objected  to  as  Incompetent  under  section 
829  of  Code,  and  immaterial  and  not  rebuttal.  Overruled.  Exception.)  A. 
Yes,  sir;  I  saw  it  in  the  barn,  in  the  straw.  That  was  before  I  went  down 
to  Stittville.  *  *  *  Q.  Have  you,  when  In  your  house,  seen  Ebenezer  out- 
side of  window?  (Objection;  incompetent  under  section  829.  Exception.) 
A.  Yes,  sir.  Q.  Were  you  present  in  Jefferson  county  when  any  evidence 
was  taken  as  to  the  mental  condition  of  Ebenezer  Davis,  and,  if  so,  when? 
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(Objected  to  as  incompetent  under  section  820  of  the  Code;  Immaterial, 
leading,  not  rebuttal.)  A.  No,  sir.  Q.  Was  he  at  any  time  examined  as  to 
his  mental  condition  about  that  time?  (Objected  to  on  same  ground*.  Over* 
ruled.  Exception.)  A.  Yes,  sir;  It  was  in  June,  1877.  Q.  Do  you  remem- 
ber one  winter  night  of  '76  or  '77,  In  the  neighborhood  of  five  degrees  below 
zero?  (Objected  to  as  incompetent,  Indefinite,  leading.  Objection  overruled. 
Exception.)  A.  Yes,  sir.  Q.  Do  you  know  where  Ebenecer  was  that  night? 
(Objection  same  as  above.  Overruled.)  A.  Yes,  sir.  Q.  Where  was  he? 
(Objected  to  as  incompetent,— section  829,— and  immaterial.  Sustained.  Ex- 
ception.) Q.  During  the  summer  of  T6,  did  you  ever  see  Ebenezer  eating 
raw  cucumbers  in  the  garden?  (Same  objection.  Sustained.  Exception.)" 

We  find  no  error  in  these  rulings  that  would  justify  a  reversal  of 
the  judgment  Nor  do  we  find  any  error  in  the  ruling  excluding 
the  letter  written  by  Emma  Davis.  The  letter  was  not  evidence 
as  to  any  fact  in  issue,  and  in  no  way  tended  to  impeach  or  affect 
the  credibility  of  the  witness. 

Cornelia  H.  Davis  was  called  as  a  witness  for  the  plaintiffs,  and 
testified  that  she  had  heard  the  plaintiffs'  intestate  speak  of  his  bank 
book,  and  money  in  the  bank.  She  was  then  asked,  "What  did  he 
say?"  This  was  objected  to  on  the  ground  that  what  he  said  waa 
no  evidence  of  the  fact,  and  that  his  declarations  were  not  admissible. 
The  plaintiffs  thereupon  stated  that  the  evidence  was  offered  to 
show  his  mental  condition.  The  objection  was  thereupon  over- 
ruled,  and  an  exception  taken.    The  witness  answered: 

"He  said  he  had  some  money  In  the  bank,  and  he  wanted  to  put  in  some 
more,  but  couldn't  draw  so  much  interest,  and  asked  Spencer  Davis  if  he 
might  put  some  In  in  his  name.  He  said  Spencer  said  he  might  do  it,  and 
he  said  he  was  to  keep  the  bank  book,  and  had  it  This  was  in  the  summer 
of  1876." 

The  defendant  then  moved  to  strike  out  this  evidence  on  the  same 
ground.  The  motion  was  denied;  and  an  exception  taken.  As  this 
evidence  was  admitted  for  the  sole  purpose  of  showing  the  mental 
condition  of  the  plaintiffs'  intestate,  we  are  disposed  to  think  that 
no  error  was  committed  in  admitting  it  for  that  purpose  which 
requires  us  to  disturb  the  judgment. 

The  foregoing  are  all  the  questions  raised  by  the  appellant  in  his 
brief.    Judgment  affirmed,  with  costs.    All  concur. 


(SO  Hun,  300.) 

McOONNELL  v.  BARBER  et  at 
(Supreme  Court,  General  Term,  Fourth  Deparlment  May  4, 1895.) 

1.  Appeal— Rbvibw — Weight  of  Evidence. 

A  verdict  rendered  on  conflicting  evidence  will  not  be  disturbed  on  ap- 
peal, unless  the  findings  of  the  trial  court  are  against  the  weight  of  evi- 
dence or  the  proof  clearly  preponderates  In  favor  of  a  contrary  result. 

2.  Fraudulent  Conveyances— Conscdekation — Debt  Barred  by  Limitation. 

In  an  action  to  set  aside  a  deed  as  In  fraud  of  creditors,  the  fact  that 
the  consideration  for  the  conveyance  was  a  debt  barred  by  limitation  is  a 
circumstance  which  may  be  considered  in  determining  the  question  of 
good  faith,  but  it  is  not  controlling. 
8.  Same— Compound  Interest. 

The  fact  that  part  of  the  consideration  for  a  deed  Is  compound  interest 
does  not  render  the  deed  void  as  to  creditors,  where  no  agreement  for 
compound  interest  was  made  in  advance. 
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Appeal  from  special  term,  Cortland  county. 

Action  by  Loretta  McConnell  against  George  F.  Barber  and 
Marcellie  I:  Barber  to  set  aside  a  deed  as  in  fraud  of  creditors. 
The  complaint  was  dismissed,  with  costs,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  HARDEN,  P.  J.,  and  MARTIN  and  MERWTN,  JJ. 
B.  T.  Wright,  for  appellant. 

E.  D.  Crosley  and  T.  E.  Courtney,  for  respondents. 

MARTIN,  J.  This  was  an  action  in  the  nature  of  a  creditors' 
bill.  Its  purpose  was  to  set  aside  a  deed  given  by  George  P.  Bar- 
ber to  the  defendant  Marcellie  I.  Barber.  The  defendants  were 
husband  and  wife.  The  special  term  found  that  the  deed  was 
made  in  good  faith,  without  any  intent  to  hinder,  delay,  or  defraud 
the  creditors  of  George  F.  Barber,  the  judgment  debtor;  that  it 
was  based  upon  a  good  and  sufficient  consideration;  held  that  the 
conveyance  in  question  was  valid;  and  directed  a  judgment  ac- 
cordingly, with  costs.  The  appellant  contends  that  the  findings 
of  the  trial  court  were  against  the  weight  of  evidence,  and  should 
not  be  upheld.  A  thorough  and  careful  examination  of  the  evi- 
dence discloses  that  the  question  of  the  intent  with  which  the 
conveyance  under  consideration  was  made  was  one  of  fact  to  be 
determined  by  the  trial  court.  While  there  were  circumstances 
which,  unexplained,  might  have  justified  the  court  in  inferring 
that  the  transfer  was  fraudulent,  yet,  if  the  court  gave  credit  to 
the  evidence  of  the  defendants  and  their  witnesses,  it  was  suffi- 
cient, we  think,  to  justify  the  decision  of  the  trial  court.  Where 
a  review  of  the  facts  by  an  appellate  tribunal  is  proper,  it  is  under 
no  obligation  to  arbitrarily  adopt  the  conclusions  of  the  trial  court 
Yet  great  consideration  will  be  accorded  to  its  opinions,  especially 
where  there  is  evidence  on  both  sides,  and  the  mind  of  the  court 
has  been  called  upon  to  weigh  conflicting  statements  and  infer- 
ences, and  to  decide  upon  the  credibility  of  opposing  witnesses. 
In  reviewing  the  determination  of  a  trial  court  in  such  a  case,  the 
appellate  court  is  not  warranted  in  reversing  upon  the  sole  ground 
that  in  its  opinion  the  trial  court  should  have  reached  a  different 
conclusion.  To  justify  such  a  course,  it  should  appear  that  the 
findings  of  the  trial  court  were  against  the  weight  of  evidence,  or 
the  proof  so  clearly  preponderated  in  favor  of  a  contrary  result 
that  it  can  be  said  with  reasonable  certainty  that  the  trial  court 
erred  in  its  conclusion.  Westerlo  v.  De  Witt,  36  N.  Y.  340;  Crane 
v.  Baudouine,  55  N.  Y.  256;  Sherwood  v.  Hauser,  94  N.  Y.  626; 
Baird  v.  Mayor,  etc.,  of  City  of  New  York,  96  N.  Y.  567;  Lowery 
v.  Erskine,  113  N.  Y.  52,  20  N.  E.  588;  Devlin  v.  Bank,  125  N.  Y. 
756,  26  N.  E.  744;  Barnard  v.  Gantz,  140  N.  Y.  249,  35  N.  E.  430. 
Applying  the  doctrine  of  these  authorities  to  this  case,  we  think 
the  findings  of  the  special  term  should  not  be  disturbed. 

The  fact  that  the  indebtedness  to  the  wife  of  the  judgment 
debtor,  which  was  the  consideration  for  this  transfer,  was  barred, 
by  the  statute  of  limitations,  and  had  been  standing  27  or  28  years 
without  the  payment  of  any  interest  thereon,  was  a  circumstance 
v.S3N.Y.8.no.5— 31 
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to  be  considered  by  the  trial  court  in  determining  the  question 
of  good  faith;  but  it  was  not  controlling,  as  the  statute  of  limi- 
tations might  be  waived  and  the  transfer  be  valid  as  to  creditors. 
Bump,  Fraud.  Conv.  220. 

The  appellant  also  insists  that,  as  the  consideration  for  this 
transfer  consisted  to  a  great  extent  of  compound  interest,  it  was 
invalid.    In  Stewart  v.  Petree,  55  N.  Y.  621,  «23,  Allen,  J.,  said: 

"But  a  prospective  agreement,  after  the  interest  has  accrued,  to  pay  inter- 
est thereon,  is  valid,  and  money  paid  for  compound  interest  cannot  be  re- 
covered back.  So,  too,  a  security  for  Interest  upon  Interest,  given  after  it 
has  accumulated,  and  in  the  absence  of  any  prior  undertaking  to  pay  it,  is 
valid,  and  supported  by  a  good  consideration." 

At  its  last  term,  in  a  case  in  which  no  opinion  was  written, 
this  court  held  that  a  note,  payable  in  future,  given  for  compound 
interest,  was  valid,  and  could  be  enforced.  Following  the  doc- 
trine of  these  authorities  leads  to  the  conclusion  that,  if  the 
transaction  between  the  defendants  was  free  from  actual  fraud 
or  fraudulent  intent,  the  consideration  was  sufficient  to  uphold 
the  conveyance  in  question.  Although  it  must  be  admitted  that 
if  the  consideration  for  this  transfer  was  fictitious,  and  conse- 
quently fraudulent,  and  such  fraud  was  participated  in  by  both 
parties,  it  would  be  void,  yet,  as  in  this  case  the  court  has,  upon 
sufficient  evidence,  found  that  the  consideration  was  not  fictitious, 
or  the  transfer  fraudulent,  that  principle  has  no  application. 

We  are  of  the  opinion  that  the  evidence  was  sufficient  to  sus 
tain  the  findings  of  the  trial  court,  and  the  judgment  should  be 
affirmed.   Judgment  affirmed,  with  costs.   All  concur. 


(80  Hun,  319.) 

PROVIDENCE  STEAM  &  GAS  PIPE  CO.  V.  CONNELL. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4.  1S05.) 

t  Foreign  Corporations— RionT  to  Sue. 

Laws  1892,  c.  687,  8  15,  provides  that  no  foreign  corporation  doing 
business  in  the  state  shall  do  business  therein  after  December  31,  1892. 
without  obtaining  a  certificate  of  authority,  "but  any  lawful  contract 
previously  made  by  the  corporation  may  be  performed  and  enforced 
within  the  state  subsequent  to  such  date,"  and  that  no  foreign  corpora- 
tion doing  business  without  such  certificate  "shall  maintain  any  action 
In  this  state  upon  any  contract  made  by  it  in  this  state  until  It  shall 
have  secured  such  certificate."  Held,  that  a  foreign  corporation  doing 
business  in  New  York  at  the  time  such  statute  was  enacted  was  author- 
ized to  continue  doing  business  without  a  certificate  until  December  31, 
1892,  and  that  after  that  day  it  might  sue  on  contracts  previously  made, 
though  it  had  not  obtained  the  certificate. 

2.  Corporations — Liability  of  Stockholders— Failure  to  File  Report. 

A  stockholder  Is  liable  for  debt  contracted  while  the  corporation  was 
in  default  In  not  filing  the  annual  report,  though  the  report  was  filed 
before  the  debt  became  due. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  the  Providence  Steam  &  Gas  Pipe  Company  against 
Lansing  W.  Connell  to  enforce  the  liability  of  defendant,  as  director 
of  a  corporation,  for  failure  to  file  the  annual  report    The  court 
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held  "(1)  that  the  plaintiff,  not  having  made  the  proof  required  by 
section  16  of  the  general  corporation  law,  and  not  having  procured 
the  certificate  required  by  section  15  thereof,  cannot  maintain  this 
action;  (2)  that  the  complaint  should  be  dismissed,  with  costs." 
Prom  the  judgment  entered  on  such  decision,  plaintiff  appeals.  Re- 
versed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN, 
J  J. 

H.  E.  Miller,  for  appellant 
Charles  H.  Peck,  for  respondent 

MERWIN,  J.  This  action  is  brought  by  a  creditor  of  a  stock 
corporation  to  enforce  the  liability  of  a  director  for  failure  to  file 
an  annual  report,  as  required  by  section  30  of  the  stock  corpora- 
tion law  (chapter  564  of  the  Laws  of  1890,  as  amended  by  chapter 
688  of  1892).  The  main  questions  here  are  (1)  whether  the  plaintiff 
itself,  being  a  foreign  corporation,  has  capacity  to  sue;  and  (2) 
whether  the  debt  of  the  plaintiff  is  within  the  provision  of  the 
statute  making  the  directors  liable  "for  all  the  debts  of  the  corpora- 
tion then  existing,  and  for  all  contracted  before  such  report  shall  be 
made." 

The  plaintiff,  at  the  time  of  the  transactions  in  question,  was  a 
foreign  manufacturing  stock  corporation,  organized  several  years 
before,  under  the  laws  of  the  state  of  Rhode  Island.  It  was  doing 
business  within  this  state,  and  has  not  at  any  time  filed  in  the 
office  of  the  secretary  of  state  the  proofs  required  by  section  16 
of  the  general  corporation  law  (chapter  563  of  1890,  as  amended  by 
chapter  687  of  1892),  and  procured  the  certificate  required  by  sec- 
tion 15  of  that  act.  The  Syracuse  Bamboo  Furniture  Company  is  a 
manufacturing  stock  corporation  incorporated  on  the  19th  August, 
1891,  under  the  provisions  of  the  business  corporation  law  (chapter 
567  of  1890),  and  the  defendant  is,  and  has  been  since  its  incorpora- 
tion, one  of  its  directors.  Its  business  was  carried  on  first  at  Syra- 
cuse, and  afterwards  at  Baldwinsville,  in  this  state.  On  the  12th 
April,  1892,  the  plaintiff  and  the  furniture  company  entered  into  a 
contract  in  writing  by  which  the  plaintiff  agreed  to  supply  to  the 
factory  of  the  furniture  company,  at  Baldwinsville,  a  system  of 
automatic  fire  extinguishers,  for  the  price  of  |950,  which  the  com- 
pany agreed  to  pay.  The  plaintiff  completed  the  contract  on  its 
part  on  or  about  July  14,  1892.  On  December  9,  1892,  the  furniture 
company,  for  the  price  stated  in  the  contract,  gave  to  the  plaintiff 
three  notes,  dated  that  day,  for  |300  each,  and  payable,  respectively, 
in  one,  two,  and  three  months  from  date,  with  interest,  and  the 
balance  of  the  price  was  paid  in  cash.  The  first  of  these  notes 
was  paid  at  maturity,  upon  the  second  there  was  paid  $103.20,  and 
the  balance  of  that  and  the  third  note  has  not  been  paid.  On  the 
17th  June,  1893,  the  plaintiff  recovered  a  judgment  against  the 
furniture  company  for  the  balance  due  on  the  notes.  It  was  found 
by  the  special  term  that  the  notes  were  made  and  accepted  in  full 
payment  and  settlement  of  the  plaintiff's  claim,  and  that  it  was  so 
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agreed  between  the  parties.  The  furniture  company  did  not  in 
January,  1892,  file  any  annual  report,  as  required  by  section  30  of 
the  stock  corporation  law ;  and  it  filed  none  until  January  31,  1893, 
at  which  date  it  filed  its  report  in  the  office  of  the  clerk  of  Onondaga 
county,  and  on  the  1st  February  a  duplicate  was  filed  in  the  office 
of  the  secretary  of  state.  This  report  was  verified  by  J.  0.  Kenyon, 
who  deposed  that  he  was  the  vice  president  and  treasurer  of  the 
company. 

Section  15  of  the  general  corporation  law  is  as  follows: 

"Sec.  15.  Certificate  of  Authority  of  a  Foreign  Corporation.  No  foreign 
stock  corporation  other  than  a  monied  corporation,  shall  do  business  in 
this  state  without  having  first  procured  from  the  secretary  of  state  a  cer- 
tificate that  it  has  complied  with  all  the  requirements  of  law  to  authorize 
It  to  do  business  in  this  state,  and  that  the  business  of  the  corporation  to 
be  carried  on  in  this  state  is  such  as  may  be  lawfully  carried  on  by  a 
corporation  incorporated  under  the  laws  of  this  state  for  such  or  similar 
business,  or,  if  more  than  one  kind  of  business,  by  two  or  more  corpora- 
tions so  incorporated  for  such  kinds  of  business  respectively.  The  secretary 
of  state  shall  deliver  such  certificate  to  every  such  corporation  so  comply- 
ing with  the  requirements  of  law.  No  such  corporation  now  doing  business 
in  this  state  shall  do  business  herein  after  December  31,  1892,  without  hav- 
ing procured  such  certificate  from  the  secretary  of  state,  but  any  lawful 
contract  previously  made  by  the  corporation  may  be  performed  and  enforced 
within  the  state  subsequent  to  such  date.  No  foreign  stock  corporation  doing 
business  in  this  state  without  such  certificate  shall  maintain  any  action  in 
this  state  upon  any  contract  made  by  it  in  this  state  until  it  shall  have 
procured  such  certificate." 

Section  16  states  what  proof  shall  be  filed  with  the  secretary  of 
state  before  he  shall  grant  the  certificate. 

These  two  sections  were  not  in  the  law  of  1890.  The  act  of  1892 
(chapter  687)  was  passed  May  18, 1892,  and  took  effect  20  days  after 
its  passage,  except  as  therein  otherwise  provided.  So  that  when  the 
contract  was  made  between  the  plaintiff  and  the  furniture  com- 
pany, the  capacity  of  the  plaintiff  to  sue  was  the  same  as  that  of  a 
domestic  corporation.  Code  Civ.  Proc.  §  1779;  Demarest  v.  Flack, 
128  N.  Y.  205, 28  N.  E.  645.  It  was  doing  business  in  the  state  when 
the  act  of  1892  took  effect,  and  it  is  expressly  provided,  in  section  15, 
that: 

"No  such  corporation  now  doing  business  In  this  state  shall  do  business 
herein  after  December  31, 1892,  without  having  procured  such  certificate  from 
the  secretary  of  state,  but  any  lawful  contract  previously  made  by  the  corpora- 
tion may  be  performed  and  enforced  within  the  state  subsequent  to  such 
date." 

This,  in  effect,  provided  that  a  corporation  in  the  situation  of  the 
plaintiff  had  a  right  to  go  on  with  its  business  in  the  ordinary  way, 
without  a  certificate,  up  to  and  including  December  31,  1892,  and 
after  that  date  perform  and  enforce  any  lawful  contracts  previously 
made,  but  that  if,  after  that  date,  it  desired  to  do  business  beyond 
the  performance  and  enforcement  of  previous  contracts,  it  must  have 
a  certificate.  The  last  clause  of  the  section  was  not  intended  to 
change  these  provisions,  but  was  applicable  to  cases  where  corpora- 
tions were  doing  business  in  defiance  of  the  law,  and  it  provided 
that  contracts  made  by  them  when  so  acting  could  not  be  enforced 
until  the  certificate  was  procured.    See  White,  Corp.  Law,  2L  This 
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action  of  the  plaintiff  is  not,  strictly  speaking,  upon  any  contract 
made  by  it  (Stokes  v.  Stickney,  96  N.  Y.  323;  Carr  v.  Bisher,  119  N. 
Y.  117,  23  N.  E.  296),  but  assuming  it  is,  in  substance,  an  action  to 
enforce  its  contract  with  the  furniture  company,  the  inhibition  in 
the  last  clause  of  the  section  does  not,  we  think,  apply.  The  plaintiff 
had  a  right  to  carry  on  its  business  when  the  contract  and  notes 
were  made,  and  it  was  not  the  design  of  the  statute  to  interfere  with 
the  ordinary  remedies  in  such  a  case.  We  think,  therefore,  the 
plaintiff  had  capacity  to  sue. 

The  defendant  further  claims  that  he  is  not  liable  because  the 
notes  that  represent  the  balance  of  the  debt  due  to  plaintiff  were 
not  either  of  them  due  until  after  the  annual  report  was  filed,  on 
January  31,  1893.  The  plaintiff  says  the  debt  was  contracted  be- 
fore, and  that  was  enough.  The  position  of  the  defendant  is  based 
on  the  idea  that  the  debt  for  the  contract  price  of  the  articles  sup- 
plied by  plaintiff,  which  had  been  due  for  some  time  before  the  giv- 
ing of  the  notes,  was  satisfied  by  the  notes,  so  that  a  liability  against 
defendant  cannot  be  predicated  on  the  original  debt.  It  is  not  en- 
tirely clear  that  the  evidence  authorizes  a  finding  that  the  notes 
were  received  in  satisfaction  of  the  prior  debt  (Carroll  v.  Sweet,  128 
N.  Y.  21,  27  N.  E.  763),  but  assume  that  they  were.  Then  we  have 
the  case  of  a  debt  contracted  on  December  9, 1892,  but  not  due  until 
after  January,  1893.  Is  the  defendant  relieved  of  liability  because 
the  debt  was  not  due  during  the  existence  of  the  default  in  filing 
the  report?  Jones  v.  Barlow,  62  N.  Y.  202,  is  cited  on  both  sides. 
That  was  an  action  to  enforce  the  liability  of  a  trustee  under  the 
general  manufacturing  act  (chapter  40,  §  12,  Laws  1848),  by  rea- 
son of  failure  to  file  an  annual  report  in  January,  1871.  A  re- 
port was  filed  in  January,  1872.  See  Jones  v.  Barlow,  38  N. 
Y.  Super.  Ct.  143.  The  plaintiff  in  1871  sold  goods  to  the  cor- 
poration, for  which  in  December,  1871,  the  corporation  gave  its 
notes,  on  time.  On  6th  June,  1872,  these  notes  were  taken  up, 
and  10  new  ones  given,  severally  maturing,  the  first  one  month 
from  date,  and  the  others,  successively,  at  intervals  of  one  month. 
The  action  was  commenced  February  7, 1873,  and  at  that  time  three 
of  the  notes  were  not  due.  The  court  below  sustained  a  recovery 
for  the  full  amount  of  all  the  notes,  but  the  court  of  appeals  held 
that  the  recovery  must  be  limited  to  the  amount  due  when  the  suit 
was  commenced.*  It  was  not  decided  that  a  debt  must  become  or  be 
due  during  the  existence  of  the  default  in  filing  the  report,  in  order 
to  be  recoverable.    On  the  contrary,  Judge  Allen,  at  page  206,  says: 

"It  would  not  be  contended  by  any  one  that,  for  merchandize  sold  the 
corporation  upon  an  agreed  credit,  while  the  trustees  are  in  default  for  not 
making  the  statutory  report,  an  action  would  lie  against  the  trustees  at 
once,  and  before  the  expiration  of  the  term  of  credit.  The  law  does  not 
vary  the  contract  of  the  parties,  or  absolve  either  from  its  performance,  or 
an  observance  of  its  terms.  In  such  cases  there  would  be  a  liability,  but 
it  would  be  dormant,  and  not  constitute  a  cause  of  action  until  the  debt 
shall  become  due." 

The  case  of  Arms  Co.  v.  Barlow,  68  N.  Y.  34,  does  not  help  the  de- 
fendant. That  was  the  case  of  an  executory  contract  for  the  deliv- 
ery of  a  certain  quantity  of  locks;  and  it  was  not  shown  that,  dur- 
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ing  the  existence  of  the  default  in  filing  the  report,  there  had  been 
any  such  performance  as  created  an  obligation  to  pay  either  present- 
ly or  in  the  future.  It  seems  to  have  been  conceded  that  if  there 
had  been  a  performance  an  indebtedness  would  have  existed,  with- 
in the  statute,  although  the  corporation  had  a  term  of  credit  for  the 
price.  In  Vernon  v.  Palmer,  48  N.  Y.  Super.  Ct.  231,  it  is  said  that 
the  true  doctrine  is  that  a  debt  is  contracted  when,  in  consideration 
of  value  received  by  the  corporation,  a  payment  is  to  be  made,  no 
matter  whether  at  once,  or  at  a  future  period.  See,  also,  Carr  v. 
Eisher,  50  Hun,  148,  2  N.  Y.  Supp.  792.  We  are  of  the  opinion  that 
the  debt  to  plaintiff  is  within  the  statute.  It  was  contracted  dur- 
ing the  existence  of  the  default,  and  the  fact  that  the  notes  of  De- 
cember, 1892,  were  not  due  when  the  report  of  1893  was  filed  does 
not  relieve  the  defendant  The  debt  was  contracted,  and  so  within 
the  statute,  though  not  due.  All  the  notes  became  due  long  before 
the  present  action  was  commenced.  An  extension  of  time  by  the 
corporation  would  not  discharge  the  defendant,  though  it  would 
postpone  the  remedy.  Jones,  v.  Barlow,  supra.  The  obtaining  of  a 
judgment  by  the  plaintiff  against  the  corporation  did  not  affect  the 
defendant's  liability,  as  the  debt  was  not  paid.  Deming  v.  Pulea- 
ton,  35  N.  Y.  Super.  Ot  309,  314,  affirmed  in  55  N.  Y.  655.  These 
considerations  lead  to  the  conclusion  that  the  complaint  was  im- 
properly dismissed.  Judgment  reversed,  and  new  trial  ordered; 
costs  to  abide  the  event.   All  concur. 
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In  re  EUREKA  MOWER  CO. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4.  1895.) 

Fixtures— What  Are. 

Where  a  contract  was  for  the  sale  of  real  estate,  Including  "such 
machinery  and  office  furniture  as  Is  mentioned  in  the  schedule  hereunto 
attached,"  and  the  schedule  enumerated  various  articles  of  machinery, 
which  were  attached  to  the  premises  in  such  manner  that  they  could 
be  detached,  similar  articles  not  enumerated  in  the  schedule  are  personal 
property,  and  do  not  pasB  with  the  realty. 

Appeal  from  special  term,  Onondaga  county. 

Application  for  a  voluntary  dissolution  of  the  Eureka  Mower 
Company.  From  an  order  adjudging  that  certain  property  is  per- 
sonal property,  and  as  such  belongs  to  Adolphus  I.  Simmons,  as 
receiver,  the  Standard  Harrow  Company  appeals.  Modified. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Risley,  Robinson  &  Love,  for  appellant 
Cookinham  &  Sherman,  for  respondent 

MERWIN,  J.  In  February,  1893,  the  respondent,  Simmons,  waa 
appointed  receiver  of  the  Eureka  Mower  Company,  a  domestic  cor- 
poration organized  for  the  purpose  of  manufacturing  and  selling 
mowing  machines  and  other  agricultural  tools.  At  this  time  the 
company  was  in  possession  of  about  seven  acres  of  land,  on  which 
were  located  brick  buildings  built  by  the  company  in  which  to  con- 
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duct  its  business;  and  it  had  there  manufactured  mowing  machines, 
and  also  spring-tooth  harrows  and  cultivators.  The  receiver,  after 
his  appointment,  continued,  to  some  extent,  to  carry  on  the  business, 
for  the  purpose  of  closing  up  the  affairs  of  the  company.  On  the 
6th  September,  1893,  by  authority  of  the  court,  the  receiver  entered 
into  a  written  contract  with  Edwin  H.  Risley ;  leasing  to  him  for  one 
year  the  real  estate  and  certain  machinery,  and  giving  him  the 
right  to  purchase  the  same  on  certain  terms,  provided  he  gave 
notice  in  writing  on  or  before  July  1,  1894,  of  his  desire  and  de- 
termination to  do  so.  This  option  of  purchase  was  in  due  time 
accepted  by  the  Standard  Harrow  Company,  the  assignee  of  Risley, 
and  for  whose  benefit,  apparently,  Mr.  Risley  acted  in  the  transac- 
tion. In  carrying  out  this  contract,  a  controversy  arose  as  to 
whether  certain  articles  on  the  premises  were  real  estate,  and  so 
passed  under  the  contract,  or  whether  they  were  personal  property, 
and  not  included  in  the  contract  of  sale.  Thereupon  the  parties 
agreed  upon  a  statement  of  the  facts,  and  the  receiver,  upon  notice, 
applied  to  the  court  for  instructions  and  for  a  determination  of  the 
questions  involved;  each  party  stipulating  to  abide  by  the  decision 
of  the  court,  without  prejudice  to  the  right  of  appeal.  After  hear- 
ing both  parties,  the  order  appealed  from  was  made.  In  the  con- 
tract of  September  6,  1893,  the  property  leased  is  described  as  fol- 
lows: 

"The  manufacturing  plant  known  as  the  'Eureka  Mower  Company's  Prop- 
erty,* consisting  of  about  seven  (7)  acres  of  land,  on  which  are  erected  an 
office  building,  foundry,  machine  shops,  storehouse,  lumber  sheds,  scales, 
and  other  appliances  for  conducting  a  manufacturing  business,  including  only 
such  machinery  and -office  furniture  as  Is  mentioned  in  a  schedule  hereunto 
attached,  marked  'A,'  with  all  the  appurtenances,  rights,  privileges,  and 
benefits,  railroad  tracks,  water  rights,  and  other  privileges  incident  to  said 
real  estate." 

In  giving  the  option  of  purchase,  the  property  is  described  as  "the 
property  embraced  in  the  lease."  In  Schedule  A,  annexed  to  the 
contract,  there  was:  First,  under  the  head  of  ••Office  Furniture,"  a  list 
of  such  articles;  then,  under  the  head  of  "Machinery,  &c,  in  Wood 
Shop,"  a  number  of  articles  were  specified,  including  "one  grind- 
stone, with  iron  frame,"  several  circular  saws  and  tables,  a  planer, 
a  lathe,  a  section  fan  and  its  air  pipes,  work  benches  and  iron  vises 
on  them,  and  "all  countershafts  and  bolts  used  for  driving  all  the 
foregoing  machinery";  then,  under  the  head  of  "Machinery  and 
Tools  in  Blacksmith  Shop,"  several  articles  were  named,  among 
others,  "one  Merrill  &  Bros,  drop  hammer,"  a  spring  hammer,  all 
countershafts  and  bolts  used  for  driving  them,  "one  fan  blower, 
with  its  countershaft,  belting,  and  air  pipes";  and  lastly,  under  the 
head  of  ••machinery,  piping,  shafting,"  etc.,  there  was  entered  "all 
piping,  line  shafting  and  line  belting,  boilers,  engines,  heaters,  steam 
pumps,  all  tools  and  appliances  in  the  engine  and  boiler  rooms." 
On  the  same  day  that  this  contract  was  made,  the  receiver  took 
back  from  Risley  a  lease  for  a  year  of  "all  that  part  of  the  Eureka 
Mower  Company  plant,  in  Utica,  described  as  follows:  The  north 
one-half  of  tne  machine  shop,  and  the  rooms  known  as  the  milling, 
grinding,  and  chipping  rooms,  on  th.e  north  front  of  said  plant,  the 
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foundry,  sand  house,  and  pattern  house,  the  cupola  house,  core 
room,  and  the  iron  and  coke  sheds,  the  easterly  lumber  shed," — and 
a  certain  portion  of  the  office  and  furniture  therein.  On  the  2d 
January,  1894,  the  receiver  gave  to  Hart  &  Crouse  a  lease  from 
January  1  to  September  1,  1894,  of  "all  that  part  of  the  Eureka 
Mower  Company  plant,  in  Utica,  New  York,  which  is  described  as 
follows:  The  entire  foundry,  the  sand  house,  pattern  house,  core 
room,  cupola  house,  coal  and  coke  houses,  the  milling  and  grinding 
rooms,  and  all  the  machinery  therein," — excepting  certain  things 
not  important  here.  Prior  to  June  23,  1894,  Risley  assigned  to  the 
Standard  Harrow  Company  the  contract  and  option  of  September 
6,  1893,  and  that  company  also  acquired  of  Hart  &  Crouse  their 
lease  for  the  months  of  July  and  August,  1894,  and  entered  into 
possession  thereunder.  The  articles  in  controversy  are  a  cupola, 
a  blower,  seven  tumbling  barrels,  two  grindstones,  a  power  press, 
a  drop  hammer,  two  pattern  maker's  work  benches  (one  having  an 
iron  vise,  and  the  other  a  wooden  vise),  and  a  quantity  of  hose  and 
couplings.  It  is  not  claimed  that  any  of  these  articles  are  men- 
tioned in  Schedule  A,  attached  to  the  contract  of  September  6, 1893. 
That  contract,  by  its  terms,  included  "only  such  machinery"  as  was 
mentioned  in  the  schedule.  So  that  if  the  articles  in  question  are 
to  be  deemed  machinery,  within  the  contemplation  of  the  parties, 
they  did  not  pass.  The  appellant  claims  they  were  so  attached  or 
used  that  they  formed  part  of  the  realty,  and  were  not  affected  by 
the  provision  in  the  contract  as  to  machinery. 

Ordinarily,  in  determining  whether  a  certain  article  is  a  fixture 
and  a  part  of  the  realty,  the  purpose  of  the  annexation  and  the  intent 
with  which  it  was  made  are  the  most  important  considerations. 
McBea  v.  Bank,  66  N.  Y.  489.  The  intent  is  sometimes  presumed 
(Tifft  v.  Horton,  53  N.  Y.  382;  Ewell,  Fixt  43),  or  it  may  be  inferred 
from  circumstances  (McBea  v.  Bank,  supra;  Voorhees  v.  McGinnis, 
48  N.  Y.  278).  So  that  in  the  present  case,  although  the  intent 
with  which  the  annexations  were  made  is  not  specifically  stated  in 
the  facts  agreed  upon,  still  the  object  and  purpose  of  the  annexa- 
tion appear,  and  the  surrounding  circumstances;  and  these  facts  are 
to  be  considered  in  ascertaining  the  intent  of  the  annexation,  so  far 
as  it  may  be  material.  When,  however,  there  is  an  agreement  on  the 
subject  between  the  parties,  then  the  intent  of  the  parties  is  to  be 
given  effect,  and  the  question  becomes  one  of  interpretation  and  con- 
struction, determinable  by  the  general  rules  applicable  to  such  cases, 
Ewell,  Fixt  307.  In  such  cases  the  conduct  of  the  parties  is  mate- 
rial, and  if  the  language  of  the  contract  is  indefinite  or  ambiguous 
the  practical  interpretation  of  it  by  both  parties  is  a  consideration 
of  importance.  Woolsey  v.  Funke,  121  N.  Y.  92,  24  N.  E.  19L  It 
is  conceded  that  the  most,  if  not  all,  of  the  articles  in  controversy 
were  placed  in  the  buildings  by  the  Eureka  Company  for  its  use 
in  its  manufacturing  business.  It  is  also  quite  apparent  that  many 
articles  so  placed  were  by  all  parties,  without  question,  considered 
personal  property.  Of  the  articles  in  question,  the  cupola,  the 
blower,  and  the  tumbling  barrels  were  used  in  connection  with  the 
foundry.    The  cupola  was  in  .the  foundry  building,  and  was  used 
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for  melting  iron  to  be  used  in  making  castings.  It  rested  on  a 
concrete  foundation  let  into  the  ground,  and  extended  upward 
through  the  floor  and  through  the  roof,  and  was  covered  with  iron. 
It  consisted  of  an  iron  shell  about  56  inches  in  diameter,  lined  in 
the  inside  with  Are  brick,  and  was  supported  in  its  vertical  position 
by  iron  stops  bolted  to  the  floor  and  to  the  roof.  The  structure  seems 
to  have  been  called  the  "Cupola  House"  in  the  sublease  to  the  re 
ceiver.  The  blower  in  question  was  used  in  connection  with  the 
cupola,  and  was  necessary  to  its  operation.  It  was  located  on  the 
second  floor  of  the  building,  to  which  it  was  firmly  attached  by  bolts, 
and  it  was  connected  with  the  interior  of  the  cupola  by  a  metallic 
pipe.  Motion  was  imparted  to  the  blower  through  a  system  of 
shafts,  pulleys,  and  belts,  which  connected  with  the  main  line  of 
shafting  in  the  building.  The  countershafting  was  supported  by 
hangers  bolted  to  timbers  connected  with  the  frame  work  or  works 
of  the  building.  The  Standard  Harrow  Company,  upon  taking  pos- 
session under  the  lease  assigned  to  it  by  Hart  &  Crouse,  severed  the 
blower  from  all  connection  with  the  cupola  building,  and  at  the  ter- 
mination of  the  lease  the  blower,  together  with  its  countershaft, 
pulleys,  hangers,  and  bolts,  lay  on  the  floor  in  the  foundry  building. 
Tumbling  barrels  are  used  in  all  icon-casting  foundries  to  free  the 
castings  from  sand  and  other  roughness  of  surface.  The  barrel 
is  mounted  on  shafts  supported  in  bearings  made  of  cast  iron,  which, 
in  turn,  are  supported  on  a  concrete  foundation ;  the  bearings  being 
held  in  position  by  bolts,  the  heads  of  which  are  built  into  the  con- 
crete foundation,  and  the  bolts  pass  through  the  base  of  the  bearings, 
and  are  held  in  position  by  nuts.  On  one  end  of  the  bearings  is  a 
large  cast-iron  pulley,  from  which  a  belt  runs  to  a  countershaft,  and 
this,  by  belt,"  is  connected  with  the^main  line  of  shafting.  One  oi 
the  barrels  in  question  was  in  the  same  room  with  the  cupola,  and 
the  others  were  in  a  tumbling  barrel  room,  and  were  to  some  extent 
separated  by  wooden  partitions.  They  were  all  supported  in  a 
similar  way,  and  were  driven  by  belts  running  to  countershafting 
and  that,  in  turn,  receiving  power  through  belts  from  the  main  line 
The  two  grindstones  were  located  in  the  room  adjoining  that  con- 
taining the  tumbling  barrels.  The  grindstone  beds  or  walls  were 
built  of  brick  and  mortar,  and  let  into  the  ground,  and  on  the  top 
of  the  walls  there  were  bolted  two  timbers,  one  on  each  wall,  and 
on  these  timbers  the  hangers  for  supporting  the  grindstone  shafts 
were  bolted.  On  the  end  of  each  grindstone  shaft  was  a  large  cast- 
iron  pulley  connected  by  belt  with  the  countershafts,  and  that,  by 
belt,  connected  with  the  main  line.  On  the  16th  January,  1894,  the 
receiver  sold  at  public  sale  a  large  amount  of  property  located  in 
the  said  buildings,  including  the  said  grindstones,  with  the  belts, 
pulleys,  countershafts,  and  hangers  therefor;  and  Risley  and  the 
manager  of  the  harrow  company  were  present,  and  saw  the  same 
sold,  and  made  no  objection  thereto,  or  any  claim  on  the  property. 
The  power  press  and  the  drop  hammer  were  in  the  machine  shop. 
The  press  rested  upon  a  large  flat  stone  placed  on  a  concrete  founda- 
tion about  four  feet  square,  let  into  the  ground  a  sufficient  depth  to 
support  and  steady  the  press  in  its  work,  the  press  being  held  in 
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position  by  its  own  weight.  The  drop  hammer  was  placed  on  a 
block  of  wood  set  in  a  vertical  position,  and  let  into  the  groond  a 
number  of  feet.  The  base  of  the  hammer  was  bolted  to  the  block 
by  bolts  so  as  to  be  held  firmly  in  position.  Both  the  press  and  the 
hammer  were  connected  by  pulleys  and  belts  with  the  countershaft- 
ing,  and  were  operated  by  power  derived  in  that  way.  They  were 
located  in  that  part  of  the  building  occupied  by  Risley  and  the  har- 
row company,  and  on  the  4th  October,  1893,  the  harrow  company 
rented  them  of  the  receiver  for  several  months.  The  work  benches 
and  vises  were  for  the  use  of  pattern  makers^  and  were  in  no  way 
fastened  to  the  buildings.  During  the  term  of  the  lease  they  were 
removed  by  the  harrow  company  from  the  room  they  were  in  at 
the  time  of  the  lease  to  another.  The  hose  was,  at  the  date  of  the 
lease,  distributed  in  different  rooms,  and  was  fitted  to  be  attached 
to  hydrants  in  the  yard  of  the  mower  company,  for  use  in  case  of 
fire,  and  for  any  other  purpose  which  it  was  suited  for.  It  was 
provided  for  the  safety  of  the  plant,  and  the  couplings  were  arranged 
to  connect  with  the  couplings  on  the  hydrants.  Neither  the  hose 
nor  the  couplings  were  special,  but  were  such  as  were  in  general 
use. 

It  is  evident  that  all  the  articjes  in  controversy,  except  the  cupola, 
that  were  attached  to  the  buildings  or  grounds,  could  be  removed 
without  injury,  so  that  each  of  such  articles  may  be  said  to  be,  in 
itself,  a  complete  machine,  or  a  complete  article  of  machinery,  capa- 
ble of  being  used  in  other  places  of  like  character.  It  is  to  be  ob- 
served that  in  the  schedule  of  machinery  attached  to  the  contract 
there  are  specified  a  fan  blower  and  belting  and  a  drop  hammer. 
The  failure  to  specify  the  similar  articles  in  controversy  would  in- 
dicate an  intention  they  should  not  be  included.  AH  line  shafting 
and  line  belting  are  specified,  but  only  the  countershafts  and  belts 
then  used  for  driving  the  machinery  therein  specified.  The  infer- 
ence would  be  that  the  countershafting  and  belting,  in  connection 
with  articles  not  specified,  were  not  intended  to  be  included,  as  all 
the  countershafting  was  attached  to  the  buildings  in  substantially 
the  same  form.  The  conduct  of  the  parties  in  regard  to  the  sale 
of  the  grindstones  and  the  renting  of  the  power  press  and  drop 
hammer,  although  the  latter  were  at  the  time  in  possession  of  Risley 
and  the  harrow  company,  is  suggestive  of  an  understanding  at  the 
time  that  they  were  not  covered  by  the  original  contract  The  pur- 
pose of  the  lease  in  the  contract  of  September  6, 1893,  was  to  enable 
the  lessee  or  the  harrow  company  to  manufacture  harrows.  For 
that  purpose  they  had  no  use  for  the  articles  specially  connected 
with  the  foundry,  and  so  it  may  be  said  that  for  that  reason  they 
were  not  mentioned  in  the  schedule  of  machinery,  or  intended  to 
be  included  in  the  contract  of  purchase.  The  tumbling  barrels  were 
such  as  were  used  in  similar  foundries,  and  if  the  countershafts  used 
in  connection  with  them  were  not  intended  to  be  covered  by  the 
contract,  as  they  were  not  therein  specified,  it  may  also  be  said  that 
the  barrels  were  not  intended  to  be  covered.  They  were  certainly 
no  more  a  part  of  the  realty  than  the  line  shafting,  and  the  specifi- 
cation of  the  latter  gives  point  to  the  failure  to  specify  the  other. 
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If  there  be  many  things  of  the  same  class  or  kind,  the  expression 
of  one  or  more  of  them  in  a  conveyance  implies  the  exclusion  of  all 
not  expressed,  although  the  law  would  have  implied  all  if  none  had 
been  enumerated.  2  Pars.  Cont  (Sth  Ed.)  516;  Hare  v.  Horton,  5 
Barn.  &  A<Jol.  715.  The  foregoing  considerations  lead  to  the  con- 
clusion that  the  cupola  should  be  deemed  to  be  a  part  of  the  realty, 
but  that  all  the  other  articles  in  controversy  should  be  deemed  ma- 
chinery, within  the  contemplation  of  the  parties,  and,  not  being 
specified  in  the  schedule  attached  to  the  contract,  were  not  intended 
to  be  covered  by  its  provisions.  The  order  appealed  from  should 
therefore  be  modified  by  declaring  that  the  cupola  is  a  part  of  the 
realty.    In  other  respects  the  order  should  be  affirmed.  .  , 

Order  modified,  as  stated  in  the  opinion,  and  as  modified  affirmed, 
without  costs  of  appeal  to  either  party.    All  concur. 


(86  Hun,  353.) 

LOEB  et  aL  v.  KEYES  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department    May  4,  1805.) 

Account  Stated— What  Constitutes. 

A  balance  account  contained  in  a  book  of  accounts  does  not  constitute 
an  account  stated,  where  it  does  not  appear  that  it  was  ever  rendered. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Joseph  Loeb  and  others  against  Frank  R.  Keyes  and 
another  on  a  note  dated  at  Binghamton,  January  12, 1893,  made  by 
defendant  P.  R.  Keyes  to  the  order  of,  and  indorsed  by,  the  other 
defendant,  for  $ 1,442.82,  payable  at  the  First  National  Bank  of 
Binghamton  six  months  after  date.  The  defense  was  payment 
The  recovery  was  for  the  sum  of  f 1,382.48,  with  interest  from  July 
15,  1893.    Defendants  appeal.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWDi,  JJ. 

George  F.  Lyon,  for  appellants. 
Downs  &  Smith,  for  respondents. 

MERWIN,  J.  The  plaintiffs  were  dealers  in  tobacco  in  the  city 
of  Philadelphia,  Pa.,  and  the  defendant  F.  R.  Keyes  was  a  dealer  in 
Binghamton.  In  the  month  of  October,  1892,  they  "made  an  agree- 
ment by  which  plaintiffs  were  to  sell  said  Keyes  tobacco  from  time 
to  time,  for  which  said  Keyes  should  give"  promissory  notes  in- 
dorsed by  said  Cora  W.  Keyes,  and  that  the  plaintiffs  should  give 
him  credit  from  time  to  time  for  such  notes  so  given;  that,  in  addi- 
tion to  his  own  notes,  the  said  Keyes  was  to  turn  into  plaintiffs 
such  customers'  paper  (of  said  Keyes)  as  might  be  acceptable  to  the 
plaintiffs,  and  that  they  should  give  him  credit  for  such  customers' 
paper;  that  as  said  Keyes'  own  notes  became  due,  from  time  to 
time,  if  he  had  sufficient  credit  with  the  plaintiffs  on  account  of 
such  customers'  notes  so  credited  to  him,  that  his  own  notes  should 
be  taken  up  by  plaintiffs,  and  returned  to  him;  that  such  agree- 
ment was  to  continue  during  the  pleasure  of  the  plaintiffs."  In 
pursuance  of  this  agreement  the  parties  had  a  series  of  transactions 
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extending  from  the  month  of  October,  1892,  to  July  or  August,  1893. 
On  January  12, 1893,  the  plaintiffs  sold  Keyes  a  quantity  of  tobacco 
for  the  price  of  f 4,328.44;  and,  in  payment  of  the  same,  Keyes  gave 
three  notes,  dated  that  day,  for  f 1,442.82  each,  due,  respectively, 
in  four,  five,  and  six  months  after  date,  to  the  order  of,  and  indorsed 
by,  the  defendant  C.  W.  Keyes,  The  last  one  of  these  became  due 
July  15,  1893,  and  is  the  note  in  suit  The  tobacco  was  never  de- 
livered to  Keyes,  but  by  a  subsequent  arrangement  the  plaintiffs 
were  to  sell  the  same,  and  give  Keyes  credit  for  the  amount  they 
should  receive,  which  they  accordingly  did.  In  keeping  the  ac- 
count the  plaintiffs,  at  the  time  of  the  sale,  charged  Keyes  with  the 
price  of  the  goods,  and  credited  him  with  the  notes  given.  On  the 
resale  of  the  goods  the  plaintiffs  credited  Keyes  with  the  amount, 
the  date  being  May  12,  1893.  When  the  first  and  second  notes 
became  due,  they  were  charged  to  Keyes,  and  no  question  is  made 
about  them  here.  When  the  note  in  suit  became  due,  it  was  not  in 
fact  paid ;  but  the  defendants  claim  that  there  was  then  a  credit  to 
them  on  the  books  of  the  plaintiffs  which  was  applicable  to  the  pay- 
ment of  this  note,  and  that  the  plaintiffs,  under  their  agreement, 
were  bound  to  pay  it.  Under  the  agreement,  which,  it  is  to  be  ob- 
served, was  to  continue  only  during  the  pleasure  of  the  plaintiffs,  it 
was  provided  that  plaintiffs  should  take  up  Keyes'  notes  when  they 
became  due,  "if  he  [Keyes]  had  a  sufficient  credit  with  the  plain- 
tiffs on  account  of  such  customers'  notes  so  credited  to  him."  It 
is  not  shown  that  Keyes,  at  the  time  the  note  in  suit  became  due, 
had  sufficient  or  any  credit  then  from  such  customers'  notes;  and 
it  is  found  by  the  referee  that  at  that  time  "said  Keyes  had  already 
been  credited  by  plaintiffs  with  the  amount  received  by  them  on  the 
resale  of  the  tobacco  mentioned  in  the  above  sixth  finding,  but  that 
said  Keyes  did  not  have  to  his  credit  with  plaintiffs  sufficient  cus- 
tomers' paper,  including  said  last-mentioned  credit,  to  pay  and  take 
up  the  note  in  suit,  or  any  part  thereof."  The  evidence  justifies 
this  finding.  On  the  5th  July,  1893,  when  the  last  credit  of  any 
kind  was  made,  there  was  an  apparent  balance  of  credit  to  Keyes  of 
about  1 8,900.  There  were  then  outstanding  notes  of  Keyes,  given 
by  him  to  plaintiffs,  and  for  which  he  had  received  credit,  to  the 
amount  of  about  $10,300.  These  were  five  in  number,  and  one  of 
them  was  the  note  in  suit  The  other  four  amounted  to  about 
f8,900,  and  were  given  in  renewal  of  notes  given  on  purchase  of 
goods.  These  renewals  formed  a  part  of  the  aggregate  credit  to 
Keyes,  and,  deducting  them,  there  was  practically  no  credit  applica- 
ble to  the  note  in  suit  One  of  these  renewals  was  due  July  4th, 
and  the  others  July  18th,  August  8th  and  18th. 

If  there  was  not  sufficient  credit  from  customers'  notes,  then, 
under  the  agreement,  there  was  no  obligation  on  plaintiffs  to  take 
up  the  notes.  The  plaintiffs,  it  may  be  said,  had  only  in  their 
hands  defendants'  promises  to  pay,  and  there  was  on  them  no  legal 
obligation  to  use  those  for  the  purpose  of  paying  or  canceling  the 
note  in  suit.  But  the  defendants  say  the  plaintiffs  have  stated  an 
account  in  which  this  note  is  charged  off,  and  so  they  are  bound 
as  by  an  account  stated.    The  argument  is  mainly  based  on  sched- 
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Hie  G,  which  is  dated  November  14,  1893,  is  a  transcript  of  the 
plaintiffs'  books,  and  is  in  form  an  account  of  the  dealings  between 
plaintiffs  and  Keyes;  the  latest  date  of  any  entry  being  August  18, 
1893.  In  this  account,  which  apparently  was  made  up  after  this 
suit  was  commenced,  the  note  in  suit  is  charged  to  Keyes  under 
date  of  August  8, 1893,  and  the  other  four  notes  above  referred  to 
are  also  charged  to  Keyes.  Each  side  is  footed,  and  then,  below, 
is  entered,  "Balance  due  J.  Loeb  &  Co.,  f 1,382.48."  This  appears  to 
be  the  balance  of  the  two  columns.  It  does  not  appear  that  this 
account  was  ever  rendered  to  Keyes.  It  was  not  therefore  a 
stated  account  Allen  v.  Culver,  3  Denio,  284.  The  only  account 
in  fact  rendered  was  dated  July  5,  1893.  That  is  headed  "State- 
ment,'' and  in  it  the  note  in  suit  was  not  charged  to  Keyes,  and  it 
does  not  appear  whether  the  plaintiffs  then  held  it  There  was, 
however,  a  memorandum  of  this  and  the  four  other  notes  above 
referred  to,  and  they  are  added  to  the  charges  against  Keyes,  the 
amount  of  credits  is  deducted,  and  a  balance  is  shown  due  plaintiffs 
of  $1,379.78.  On  July  11,  1893,  the  plaintiffs  wrote  Keyes,  "You 
will  please  send  us  settlement  for  balance  due  us,  as  per  statement 
left  with  you  by  our  Mr.  E.  Loeb,  at  once."  Keyes  did  not  respond, 
and  this  suit  was  brought  on  August  12, 1893.  We  fail  to  see  here 
any  account  stated  which  bound  the  plaintiffs  to  treat  the  note  in 
suit  as  paid.  We  are  of  the  opinion  that  the  referee  did  not  err 
in  holding  that  the  defense  of  payment  was  not  made  out  The 
defendants  cannot  complain  of  the  amount  of  the  recovery,  as  it 
is  only  for  the  amount  conceded  to  be  due  from  Keyes.  The  judg- 
ment should  be  affirmed. 
Judgment  affirmed,  with  costs. 

HARDIN,  P.  J.,  concurs.    MARTIN,  J.,  not  voting. 


(86  Han,  325.) 

In  re  EVERTS'  ESTATE. 

In  re  STEVENSON  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

L  Executors  and  Administrators  —  Accounting — Impeaching  Payment  09 
Claim. 

On  an  accounting,  the  burden  of  Impeaching  the  payment  of  a  claim 
by  the  executor  Is  on  the  contestant 
2.  Game— Services  to  Decedent— Presumption. 

Where  a  claim  was  made  by  a  daughter  against  the  estate  of  her 
deceased  mother  for  services  rendered  to  decedent,  who  lived  with  claim- 
ant, it  cannot  be  presumed,  as  matter  of  law,  that  there  was  no  agree- 
ment'that  claimant  should  be  paid  for  her  services. 
8.  Same — Disallowance  of  Claim. 

A  claim  by  a  daughter  against  the  estate  of  her  deceased  mother  for 
services  rendered  will  not  be  allowed  where  it  appears  that  claimant, 
before  her  mother's  death,  frequently  said  that  she  wanted  to  render 
such  services  in  return  for  what  her  mother  had  done  for  her;  that 
decedent  had  frequently  declared  her  Intention  to  distribute  her  prop- 
erty equally  among  her  children;  that  all  the  children  aided  In  taking 
care  of  her;  and  that  shortly  before  her  death  she  had  given  claimant 
a  large  portion  of  her  estate. 
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Appeal  from  circuit  court,  Madison  county. 

Pinal  judicial  settlement  of  the  accounts  of  James  Stevenson  and 
Mary  E.  Blair,  as  executors  of  the  will  of  Betsey  Everts,  deceased. 
From  the  order  settling  the  accounts,  Glarisse  M.  Harrison  appeals. 
Modified. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

A.  C.  Phillips  and  F.  A.  Lyman,  for  appellant 
John  E.  Smith,  for  respondents. 

MERWIN,  J.  Betsey  Everts  died  on  the  16th  September,  1891, 
leaving  a  will  bearing  date  November  4,  1889,  in  which,  after  pro- 
viding for  the  payment  of  debts  and  expenses,  and  devising  to  her 
son,  Henry,  and  his  wife  a  farm  for  life  with  remainder  over  to 
their  daughter,  and  giving  to  her  daughter  A.  Flavilla  Everts  the 
sum  of  #1,600,  which  is  stated  to  have  been  already  advanced  to  her, 
she  then  gave  to  her  daughters  Mary  E.  Blair  and  Clarisse  M. 
Harrison  each  the  sum  of  #1,600.-  The  residuary  legatees  were  the 
four  children  above  named  of  the  testatrix.  The  personal  estate, 
according  to  the  account  of  the  executors,  amounted  to  about  the 
sum  of  #3,500,  and  after  the  payment  of  debts  and  expenses  there 
was,  according  to  the  decree  appealed  from,  the  sum  of  #3,022.16, 
applicable  towards  the  payment  of  the  legacies  to  Mrs.  Blair  and 
Mrs.  Harrison,  and  one-half  thereof  was  distributed  to  each.  Upon 
the  accounting  Mrs.  Harrison  claimed  that,  in  addition  to  the 
amount  charged  in  the  account,  the  executors  should  be  charged 
with  a  note  of  #1,000  made  by  Mrs.  Jackson  and  a  United  States 
bond  for  #500.  She  also  objected  to  the  allowance  to  the  executors 
of  an  item  in  the  account  of  #100  paid  to  A.  F.  Everts  for  care  of 
her  mother,  and  to  the  allowance  of  an  individual  claim  of  the  exec- 
utrix, Mrs.  Blair,  of  #124  for  care  and  attendance  upon  her  mother 
for  124  days,  from  May  15  to  September  16,  1891.  The  surrogate 
declined  to  charge  the  executors  with  either  of  the  additional  items 
of  assets,  and  allowed  each  of  the  claims  for  care.  The  correctness 
of  the  decision  of  the  surrogate  as  to  each  of  these  four  items  is 
challenged  upon  the  appeal.  It  was  shown  that  at  some  time  be- 
fore her  death  the  testatrix  owned  a  #1,000  note  made  by  Mrs.  Jack- 
son and  a  #500  bond.  It  is  not  shown  that  either  of  these  ever 
came  into  the  possession  of  the  executors,  or  that  they  were  in  the 
possession  of  the  testatrix  at  the  time  of  her  death.  There  is  evi- 
dence tending  to  show  that  the  testatrix  a  short  time  before  her 
death  made  a  gift  of  the  note  to  Mrs.  Jackson,  who  is  the  daughter 
of  Mrs.  Blair,  and  that  the  bond  was  given  by  the  testatrix  to  her 
daughter  Flavilla.  Upon  an  accounting,  the  affirmative  of  estab- 
lishing more  assets  than  are  acknowledged  by  the  inventory  and 
account  is  with  the  party  objecting,  and  it  should  be  established 
with  reasonable  certainty,  and  not  left  to  mere  conjecture  or  sus- 
picion. Marre  v.  Ginochio,  2  Bradf.  Sur.  165;  Bainbridge  v.  Mc- 
Cullongh,  3  Thomp.  &  C.  487;  Redf.  Law  &  Pr.  Sur.  Ota.  (5th  Ed.) 
797.  No  inventory  had  in  the  present  case  been  filed  previous  t% 
the  accounting,  but  the  appellant,  about  a  year  after  the  death, 
had  a  list  of  the  property  as  claimed  by  the  executors,  and  knew 
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that  the  note  and  bond  in  question  were  not  in  it,  but  were  claimed 
by  the  donees  above  referred  to.  No  steps  were  taken  to  compel 
an  inventory  to  be  made.  We  are  not  prepared  to  say  that  the 
surrogate  erred  in  holding,  in  substance,  that  a  case  was  not  made 
for  charging  the  executors  personally  with  the  amount  of  the  note 
and  bond.  No  request  was  made  for  a  direction  to  the  executors 
to  take  legal  proceedings  to  recover  those  items.  Such  a  direction 
might  have  been  given,  according  to  the  view  taken  of  the  power  of 
the  surrogate  in  Re  Underbill,  117  N.  Y.  471,  22  N.  E.  1120.  Ttie 
burden  was  on  the  contestant  of  impeaching  the  payment  of  the 
claim  of  A.  Flavilla  Everts.  Boughton  v.  Flint,  74  N.  Y.  477 ;  Metz- 
ger  v.  Metzger,  1  Bradf .  Sur.  265 ;  In  re  Frazer,  92  N.  Y.  239.  It  was 
shown  that  the  deceased  lived  with  her  daughter  Flavilla,  but  we 
have  no  right,  according  to  the  case  of  Ulrich  v.  Ulrich,  136  N.  Y. 
120,  32  N.  E.  606,  to  presume  as  matter  of  law  that  there  was  no 
agreement  that  Flavilla  should  be  paid  for  her  services.  The  bur- 
den of  proof  being  on  the  appellant,  we  find  no  good  reason  for  dis- 
turbing the  conclusion  of  the  surrogate  that  the  claim  had  not  been 
shown  to  be  invalid. 

The  individual  claim  of  the  executrix  stands  on  a  different  basis. 
She  is  bound  to  establish  her  claim  by  legal  evidence.  Code,  § 
2731;  Kyle  v.  Kyle,  67  N.  Y.  408.  The  testatrix  lived  with  her 
daughter  Flavilla,  and  Mrs.  Blair  lived  near  them.  The  testatrix 
was  an  old  lady,  and  on  15th  May,  1891,  she  fell  and  broke  her  hip, 
and  died  on  the  16th  September,  1891.  Mrs.  Blair  claims  that  she 
sat  up  with  her  mother  every  night  from  the  time  of  her  injury  to 
her  death,  being  124  days.  She  testified  that  her  mother  was  con- 
fined to  her  bed  and  unable  to  help  herself,  and  required  the  services 
of  a  nurse  night  and  day;  that  her  sister  Flavilla  "generally  took 
care  of  her  during  the  day,  and  I  generally  took  care  of  her  during 
the  nights.  I  set  up  with  her  one  hundred  twenty-four  nights.  It 
was  worth  one  dollar  per  night.  I  was  obliged  to  leave  my  home 
to  take  care  of  her  nights."  There  was  evidence  that  the  wife  of 
the  son  Henry  helped  take  care  of  the  mother;  was  there  when 
she  could  be,  and  some  of  the  time  stayed  nights;  also  that  Mrs. 
Harrison  visited  her  mother  during  the  summer  as  often  as  she 
could;  there  several  times,  and  sat  up  nights;  also  that  the  grand- 
daughter Mrs.  Jackson  was  at  her  mother's  11  weeks  during  that 
summer,  and  came  over  frequently  to  Flavilla's  and  helped.  There 
is  also  evidence  that,  at  the  time  the  mother  came  to  live  with  her 
daughter  Flavilla,  Mrs.  Blair  repeatedly  stated  that  she  wanted 
her  mother  to  live  near  her,  so  that  if  she  was  sick  she  could  help 
take  care  of  her,  and  repay  her  for  what  the  mother  had  done  for 
her;  that  after  her  mother's  death  Mrs.  Blair  stated  that  her  mother 
said  she  wanted  her  property  equally  divided  between  her  children. 
These  statements  Mrs.  Blair  does  not  seem  to  deny.  It  was  also 
shown  that  the  mother  told  her  son  Henry  repeatedly  that  she 
wanted  her  property  equally  divided  between  her  children.  The 
gift  to  Mrs.  Jackson  of  the  $1,000  note  was  claimed  to  have  been 
made  during  the  sickness  of  the  testatrix.  There  is  no  evidence  of 
any  agreement  between  Mrs.  Blair  and  her  mother  that  Mrs,  Blab? 
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should  be  paid  for  her  services,  or  that  there  was  any  mutual  under- 
standing to  that  effect  The  mere  fact  that  one  person  labors  for 
another  is  ordinarily  sufficient  to  sustain  the  finding  of  an  implied 
contract  to  pay  therefor.  But  this  rule  does  not  apply  when  the 
services  are  rendered  between  members  of  the  same  family.  In 
Williams  v.  Hutchinson,  3  N.  T.  312, 318,  it  is  said: 

"We  find  other  motives  than  the  desire  of  gain  which  may  prompt  the  ex- 
change of  mutual  benefits  between  them,  and  hence  no  right  of  action  will 
accrue  to  either  party,  although  the  services  or  benefits  received  may  be  very 
valuable.  And  this  does  not  so  much  depend  upon  an  Implied  contract  that 
the  services  are  to  be  gratuitous,  as  upon  the  absence  of  any  contract  or 
promise  that  a  reward  should  be  paid." 

The  general  rule  is  not  disputed  by  the  counsel  for  the  respond- 
ents, but  the  claim  is  that  it  is  not  applicable  here,  because  Mrs. 
Blair  went  from  her  own  home  to  attend  upon  her  mother,  and 
therefore  should  not  be  deemed  to  be  a  member  of  the  same  family, 
within  the  rule.  Reference  is  made  to  the  case  of  Moore  v.  Moore, 
21  How.  Pr.  211,  where  a  son,  who  did  not  live  with  the  testatrix, 
made  a  claim  tor  professional  services  as  a  physician,  and  at  page 
223  it  is  said: 

"He  places  his  right  to  recover  on  showing  that  he  rendered  meritorious 
and  valuable  services,  which  were  accepted  by  the  testator.  Ordinarily, 
from  the  fact  of  rendition  and  acceptance  of  services,  beneficent  In  their 
nature,  the  law  will  imply  a  promise  to  pay  what  the  services  are  reasonably 
worth.  This  implication  may  not  be  repelled  wholly  by  the  fact  that  the 
service  is  rendered  to  a  parent  by  a  sou  of  full  age;  but  the  legal  presumption 
of  an  obligation  to  pay  is  less  strong  when  the  relation  of  parent  and  child 
exists  than  In  the  case  of  dealings  between  persons  not  bound  to  each  other. 
If  to  the  relationship  be  added  other  circumstances  tending  to  show,  as  a 
matter  of  fact,  that  the  services  were  gratuitously  rendered,  and  without  any 
expectation  at  the  time  on  either  side  that  payment  was  to  be  made,  the  law 
will  not  imply  a  contract  for  compensation." 

In  Markey  v.  Brewster,  10  Hun,  16,  there  was  a  promise  to  pay- 
In  Re  Wells,  4  N.  Y.  St.  Rep.  878,  a  granddaughter,  at  the  express 
request  of  the  testator,  left  her  own  home,  and  performed  services 
for  the  testator.  The  other  cases  cited  do  not  seem  to  reach  the 
present  case. 

In  Wood,  Mast.  &  S.  §  73,  the  rule  is  stated  to  be  that  "in  all  cases 
where  compensation  is  claimed  for  services  rendered  for  near  rela- 
tives, as  a  father,  brother,  grandfather,  etc,  the  law  will  not  imply 
a  promise,  and  no  recovery  can  be  had  unless  an  express  contract 
or  circumstances  equivalent  thereto  is  shown."  In  2  Pars.  Cont 
(8th  Ed.)  46,  it  is  said: 

"In  general,  whenever  service  is  rendered,  a  contract  of  hiring  or  an  obliga- 
tion to  pay  will  be  presumed.  But  It  Is  said  not  to  be  so  where  the  service 
Is  rendered  to  the  parent  or  uncle,  or  other  near  relative  of  the  party,  on  the 
ground  that  the  law  regards  such  services  as  acts  of  gratuitous  kindness  and 
affection." 

In  Bnrgess  v.  Burgess,  109  Pa.  St.  316,  1  Atl.  167,  it  is  said: 

"The  law  Is  well  settled  that  between  parent  and  child  there  can  be  no 
recovery  for  services  or  maintenance,  unless  upon  proof  of  an  express  con- 
tract to  pay  therefor,  and  to  establish  such  a  contract  requires  the  production 
of  direct,  clear,  and  positive  evidence." 
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In  Zimmerman  v.  Zimmerman,  129  Pa.  St  229,  18  Atl.  129,  the 
same  doctrine  was  applied,  even  though  at  the  time  of  rendering 
the  service  the  son  was  not  a  member  of  his  father's  family;  and  it 
was  held  that  to  support  a  claim  for  nursing  or  other  services,  such 
as  filial  duty  or  common  humanity  requires  a  son  to  render,  there 
must  be  better  proof  than  loose  declarations  of  gratitude,  and  of 
an  intention  to  compensate  made  by  a  father  in  his  last  sickness. 
It  is  at  least  doubtful  whether,  under  the  circumstances  of  this 
case,  Mrs.  Blair,  as  to  her  claim,  is  in  a  better  position  than  a  mem- 
ber of  the  family  would  be.  The  performance  of  a  filial  duty  should 
not  be  placed  on  a  pecuniary  basis.  Nor  should  it  be  said  that  a 
child,  though  living  away  from  home,  if  he  performed  a  service  for 
his  sick  parent,  should  be  entitled  as  matter  of  law  to  compensation 
as  upon  the  obligation  of  a  contract  But,  at  most,  there  was  only 
the  presumption  of  a  promise  to  pay,  and  the  question,  then,  is 
whether,  upon  the  circumstances  here  shown,  including  the  absence 
of  any  promise,  the  presumption  is  overthrown.  Williams  v.  Finch, 
2  Barb.  208.  All  of  the  children  seemed  to  have  aided  in  caring 
for  the  mother.  The  mother  expected  that  her  property  would  be 
equally  divided  among  her  children.  Still  she  had  given  her  daugh- 
ter Flavilla,  with  whom  she  lived,  and  who  had  the  main  burden  of 
her  sickness,  an  additional  $500.  She  gave  the  daughter  of  Mrs. 
Blair  a  thousand  dollars,  and  this  gift  Mrs.  Blair  was  active  in  hav- 
ing consummated  during  the  sickness  of  her  mother.  This  was  in- 
directly for  Mrs.  Blair's  benefit,  and  was  a  large  portion  of  the  es- 
tate. It  is  not  probable  that  the  mother  expected  to  further  com- 
pensate Mrs.  Blair  for  her  services.  If  she  had,  it  would  naturally 
have  been  so  distinctly  understood.  The  case  is  here  upon  the 
facts  (Code,  §  2586),  and  we  are  of  the  opinion  that  the  evidence  does 
not  justify  the  allowance  of  the  claim  of  Mrs.  Blair.  It  follows 
that  the  decree  should  be  modified  by  disallowing  the  claim  of  Mrs. 
Blair,  and  striking  the  amount  thereof  from  the  allowances  made  to 
the  executors,  so  that  the  sum  to  be  distributed  to  the  legatees  Mary 
E.  Blair  and  Clarisse  M.  Harrison  will  be  the  sum  of  $3,146.16,  in- 
stead of  the  sum  of  $3,022.16,  and  giving  to  each  on  her  legacy  the 
sum  of  $1,573.08;  and,  as  modified,  the  decree  should  be  affirmed, 
without  costs  of  this  appeal  to  either  party.  Decree  modified  as 
stated  in  the  opinion,  and  as  modified  affirmed,  without  costs  of  this 
appeal  to  either  party.    All  concur. 


(8H  Hnn.  :m.) 

DOHERTY  v.  SHIELDS. 
(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

1.  Assumpsit — Pleading — Common  Counts. 

Using  the  common  count  in  assumpsit  Is  a  sufficient  compliance  with 
the  requirement  of  the  Code  of  Civil  Procedure  that  the  complaint  must 
state  the  facts  constituting  the  cause  of  action. 

2.  Same— Alleging  Facts. 

Where  plaintiff  waives  a  conversion  of  goods,  and  sues  in  assumpsit 
for  the  value  thereof,  the  complaint  need  not  allege  the  circumstances 
v.33N.Y.s.no.5— 32 
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which  gave  plaintiff  the  right  to  treat  the  taking  of  the  goods  by  defend- 
ant as  a  sale  and  delivery. 

8.  Same— Goods  in  Possession  of  Defendant. 

Where  defendant  wrongfully  took  possession  of  plaintiff's  goods,  and 
applied  them  to  his  own  use,  plaintiff  may  waive  the  tort,  and  sue  in 
assumpsit,  though  the  goods  are  still  In  defendant's  possession. 

4.  Same— Effect  of  Bailment. 

The  fact  that  plaintiff's  goods  came  Into  defendant's  possession  by 
means  of  a  bailment  does  not  affect  plaintiff's  right  to  sue  in  assumpsit 
for  the  value  thereof,  where  defendant  refuses  to  return  them  on  demand. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Peter  J.  Doherty  against  John  Shields  for  the  price  of 
goods  sold  and  delivered.  A  judgment  in  favor  of  plaintiff  was 
entered  in  Chemung  county,  and  defendaut  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIX,  JJ. 

Babcock,  Baxter  &  Gibson,  for  appellant. 
S.  S.  Taylor,  for  respondent 

MERWIN,  J.  In  the  complaint  in  this  case  it  is  alleged  that 
between  the  1st  day  of  January,  1891,  and  the  1st  day  of  June, 
1802,  the  defendant  became  indebted  to  the  plaintiff  in  the  sum 
of  $5,542.16,  the  same  being  for  goods,  wares,  merchandise,  stone, 
and  materials  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant, and  for  goods,  wares,  merchandise,  stone,  and  materials 
belonging  to  and  owned  by  plaintiff,  and  received  by  the  defend- 
ant, and  for  which  the  defendant  promised  and  agreed  to  pay,  and 
also  for  work,  labor,  and  services  performed  by  the  plaintiff  for 
the  defendant,  and  for  which  the  defendant  promised  and  agreed  to 
pay;  that  such  goods,  wares,  and  merchandise,  stone,  and  materials, 
work,  labor,  and  services  were  reasonably  worth  the  sum  of  $5,542.- 
16,  and  that  defendant  had  paid  on  account  thereof  the  sum  of 
$4,075.75,  and  no  part  of  the  balance  had  been  paid.  Then  followed 
an  itemized  account  of  the  claim  in  the  form  of  a  bill  of  particulars. 
Judgment  was  demanded  for  the  balance,  being  the  sum  of  $1,466.41. 
In  the  answer  the  defendant  admits  that  he  has  paid  the  plaintiff 
the  sum  of  $4,075.75,  as  alleged  in  the  complaint,  and  denies  all  the 
other  allegations.  Payment  in  full  is  set  up,  and  a  counterclaim 
for  damages  for  the  failure  by  plaintiff  to  perform  his  agreement 
with  defendant  to  build  the  necessary  masonry  on  eight  miles  of 
railroad  on  the  Lehigh  Valley  extension  near  Van  Ettenville,  and 
furnish  the  material  therefor.  The  plaintiff,  in  his  reply,  admitted 
the  making  of  the  agreement  substantially  as  alleged,  but  denied 
its  breach,  and  alleged  that  the  defendant  released  and  discharged 
him  from  all  obligations  thereunder. 

It  appears  that  the  defendant  had  a  contract  with  the  Lehigh 
Valley  Railroad  Company  to  do  the  grading  and  mason  work  on 
eight  miles  of  railroad  situate  near  Van  Ettenville,  N.  Y.,  and  made 
a  subcontract  with  plaintiff  to  build  the  necessary  mason  work,  and 
furnish  material  therefor,  at  certain  prices.  The  plaintiff  entered 
upon  the  performance  of  his  contract  in  April,  1891,  and  continued 
at  work  until  the  last  of  July  of  that  year.    There  was  some  dis- 
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satisfaction  as  to  his  work,  and  some  misunderstanding  as  to  his 
right  to  use  native  stone.    The  referee  finds: 

"The  work  of  the  plaintiff,  Doherty,  was  then  proceeding  In  a  manner  slow 
and  unsatisfactory.  He  was  losing  money,  and  desired  defendant,  Shields, 
to  take  the  contract  off  his  hands,  which  the  said  defendant  agreed  to  do 
on  or  about  the  last  of  July,  1891.  The  said  contract  was  by  mutual  consent 
of  the  parties  rescinded,  and  any  cause  of  action  which  the  defendant, 
Shields,  may  have  had  against  the  plaintiff  for  damages  for  his  nonper- 
formance of  said  contract  was,  by  agreement  of  the  defendant,  waived  and 
released.  The  defendant  Shields  then  assumed  full  charge  of  said  work, 
and  completed  the  same." 

The  referee  also  finds:  That  at  the  time  of  rescinding  the  con- 
tract and  the  taking  hold  of  the  work  by  defendant  there  was  no 
agreement  made  between  the  parties  as  to  the  material  left  on  the 
ground.  That  there  was  left  upon  the  ground  materials,  which  had 
been  drawn  there  by  plaintiff  under  his  special  contract,  consisting 
of  certain  quantities  of  cement,  sand,  and  stone,  of  the  value  of  |925, 
being  portion  of  the  items  stated  in  the  complaint  That  this 
cement,  sand,  and  stone  was  the  property  of  plaintiff,  and  in  July 
or  August,  1891,  the  defendant,  without  the  consent  of  plaintiff, 
appropriated  it  to  his  own  use,  and  used  it  in  the  construction  of 
said  railroad  work.  That  there  had  been  built  by  plaintiff,  prior 
to  the  rescission,  masonry,  which  had  been  estimated  and  accepted 
by  the  engineers  in  charge,  to  the  amount  of  f 1,855.65;  and  there 
had  been  built  by  the  plaintiff,  before  the  rescission,  masonry,  which 
was  afterwards  measured  and  accepted  by  the  engineers,  to  the 
amount  of  $1,527.25.  That  on  or  about  the  last  of  July,  1891,  the 
plaintiff  was  the  owner  of  certain  tools  and  implements  necessary 
and  proper  to  be  used  in  the  construction  of  the  work,  consisting  of 
two  derricks,  of  the  value  of  |300,  and  a  number  of  other  smaller 
items,  in  all  of  the  valne  of  |375.16.  That  "these  articles  of  prop- 
erty the  defendant,  at  the  time  he  took  charge  of  the  railroad  work, 
requested  the  plaintiff  that  he  allow  the  defendant  to  use  in  the  work, 
and  agreed  to  return  them  to  the  plaintiff  on  demand.  The  plain- 
tiff allowed  the  property  to  remain  and  be  used  by  the  defendant 
in  the  work  until  about  the  month  of  September,  1891,  at  which 
time  the  plaintiff  duly  demanded  of  the  defendant  said  articles  of 
personal  property.  That  the  defendant  refused  to  return  and  de- 
liver said  property  to  the  plaintiff,  and  has  wrongfully  appropriated 
the  same  to  his  own  use."  That  the  plaintiff  delivered  to  the  de- 
fendant 195  empty  cement  bags,  for  which  the  defendant  received 
for  the  use  and  benefit  of  plaintiff  the  sum  of  $  19.50,  which  he 
agreed  to  pay  to  the  plaintiff.  "That  during  the  progress  of  the 
work  by  the  plaintiff,  and  since  that  time,  and  before  the  commence- 
ment of  this  action,  the  defendant  paid  to  the  plaintiff,  and  to  and 
for  his  benefit,  and  at  his  request,  in  paying  laborers  upon  the 
work,  whom  the  plaintiff  was  owing,  amd  other  indebtedness  of  the 
plaintiff  incurred  by  him  in  the  prosecution  of  said  work,  and  upon 
the  indebtedness  of  the  defendant  to  the  plaintiff  as  herein  found, 
including  the  item  of  mason  work  in  findings  nine  and  ten,  the  sum 
of  |4,075.75.w  The  mason  work  in  findings  9  and  10  is  the  same 
above  referred  to  as  accepted  by  the  engineers.    The  mason  work 


600 


NEW  YORK  SUPPLEMENT,  Vol.  S3. 


[Sup.  Ct 


and  the  property  used  or  appropriated  by  the  defendant,  including 
the  item  for  bags,  amount  in  the  aggregate  to  $4,702.56,  and  are  all 
included  in  the  items  stated  in  the  complaint  After  deducting  the 
payments,  there  is  a  balance  of  1626.81,  and  for  this,  with  interest 
from  July  1, 1892,  judgment  was  ordered. 

We  find  no  sufficient  reason  for  disturbing  the  findings  of  fact 
by  the  referee.  It  is  quite  evident  that  the  payments  made  were 
understood  by  both  parties  to  be  applicable,  in  the  first  instance, 
to  the  payment  of  the  work  accepted  by  the  engineers.  Those 
items  amounted  to  $3,382.90,  and  the  balance  of  the  payments,  be- 
ing $692.85,  was  left  to  be  applied  on  the  other  account.  So  that 
the  real  controversy  here  is  over  the  materials  and  tools  appropri- 
ated by  the  defendant  The  proposition,  therefore,  of  the  defend- 
ant, that  the  plaintiff  cannot  recover  for  anything  done  under  the 
special  contract  (McCreery  v.  Day,  119  N.  Y.  1,  23  N.  E.  198)  is  not 
applicable. 

The  defendant  claims  that  the  complaint  is  not  good,  in  that  it 
does  not  state  the  facts  constituting  the  cause  or  causes  of  action, 
but  makes  use  of  the  form  of  the  common  count  In  Allen  v. 
Patterson,  7  N.  Y.  476,  it  was  held  that  such  a  complaint  was  in 
form  good,  and  that  view  has  been  taken  by  many  authorities 
since.  Cudlipp  v.  Whipple,  4  Duer,  610;  Betts  v.  Bache,  14  Abb. 
Pr.  285;  Griffin  v.  Jackson  (Sup.)  13  N.  Y.  Supp.  321;  Hentz  v. 
Miner  (Sup.)  18  N.  Y.  Supp.  880;  Fulton  v.  Insurance  Co.,  4  Misc. 
Bep.  76, 23  N.  Y.  Supp.  598;  1  Bum.  Prac.  246.  A  bill  of  particulars 
was  embodied  in  the  complaint,  and  upon  its  face  the  complaint 
was  good.  Whether  it  was  sufficiently  definite,  or  whether  there 
was  more  than  one  cause  of  action,  or  whether  there  was  a  mis- 
joinder (Code,  §  499),  are  questions  not  available  here. 

The  referee  allowed  a  recovery  upon  the  theory  that  the  plaintiff 
had  the  right  to  waive  the  tort,  and  sue  in  this  form  of  action  for 
the  value,  and  therefore  a  further  question  upon  the  complaint 
arises,  and  that  is  whether  it  was  necessary  to  allege  the  circum- 
stances of  the  transactions  which  gave  the  plaintiff  the  right  to 
treat  the  taking  and  appropriation  by  the  defendant  as  a  sale  and 
delivery,  and  so  recover  the  value.  Of  a  similar  action  it  is  said 
by  Judge  Johnson  in  Harpending  v.  Shoemaker,  37  Barb.  291:  "In 
such  an  action  it  was  never  necessary  to  state  in  the  complaint  how, 
or  under  what  circumstances,  the  money  came  to  defendant's  hands. 
That  is  mere  matter  of  evidence."  So  it  has  been  held  that  in  an 
action  in  replevin  to  recover  goods  obtained  by  a  defendant  through 
a  purchase  under  fraudulent  representations  it  was  not  necessary  to 
allege  in  the  complaint  the  facts  going  to  establish  the  fraud,  but 
the  plaintiff  might  declare  generally,  claiming  the  property  as  his, 
and  give  the  special  facts  in  evidence  on  the  trial.  Hunter  v. 
Machine  Co.,  20  Barb.  493;  Bliss  v.  Cottle,  32  Barb.  322.  The 
same  rule  would  apply  if  the  tort  was  waived,  and  the  action  was 
brought  for  goods  sold  and  delivered.  Both  v.  Palmer,  27  Barb. 
652;  Weigand  v.  Sichel,  4  Abb.  Dec.  595;  Goodwin  v.  Griffls,  88  N.  Y. 
638.  In  Bailroad  Co.  v.  Bobinson,  133  N.  Y.  242,  30  N.  E.  1008,  it 
was  held  to  be  good  pleading  under  the  Code  of  Civil  Procedure 
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to  state  facts  according  to  their  legal  effect;  and,  when  the  fact  to 
be  stated  is  the  result  of  other  facts,  the  resultant  facts,  not  those 
furnishing  evidence  thereof,  should  be  stated.  To  the  same  effect 
is  Thayer  v.  Gile,  42  Hun,  268,  where  it  was  held  that  under  the 
general  allegation  of  a  conversion  the  plaintiff  might  show  the  facts 
and  circumstances  indicating  that  there  was  in  fact  a  conversion. 
See,  also,  Boyce  v.  Brown,  7  Barb.  85.  It  would  seem  from  these 
authorities  that  the  plaintiff,  under  his  complaint,  had  the  right  to 
show  the  facts  and  circumstances  under  which  the  defendant  be- 
came possessed  of  the  property  in  question,  and  appropriated  it  to 
his  own  use. 

But  it  is  urged  as  to  the  derricks  and  other  tools  it  is  not  shown 
that  defendant  has  disposed  of  them,  and  therefore  there  cannot 
be  a  recovery  as  for  goods  sold  and  delivered.  The  contrary  rule 
is,  however,  settled  in  Terry  v.  Munger,  121  N.  Y.  161,  24  N.  E.  272. 

But  the  defendant  says  there  was  here  a  bailment,  and  the  rule 
does  not  apply.  If  it  was  a  bailment,  upon  demand  and  refusal 
to  deliver  there  was  a  conversion  (Edw.  Bailm.,  2d  Ed.,  §  59),  and 
then  came  the  right  of  plaintiff  to  waive  the  tort,  and  sue  as  upon 
sale  and  delivery.  No  good  reason  is  apparent  for  applying  the 
rule  to  one  case  of  conversion  and  not  to  another.  In  the  Terry 
Case  the  rule  is  stated  as  a  general  rule.  In  Spoor  v.  Newell,  3 
Hill,  308,  it  is  said  by  Judge  Cowen : 

"In  all  cases  of  wrongful  conversion  of  personal  property,  actual  or  con- 
structive, I  admit  the  plaintiff  may  waive  the  tort,  and  recover  the  value  in 
an  action  for  goods  sold  and  delivered;  but  he  cannot,  by  changing  the  form 
of  action,  evade  the  rule  requiring  such  proof  of  a  conversion  as  would  be 
necessary  in  any  other  form  of  action  for  the  value.  Actions  ex  delicto  and 
ex  contractu  in  such  cases  are  concurrent,  but  the  proof  must  be  the  same 
in  each." 

The  proof  of  demand  was  therefore  properly  received  under  the 
complaint. 

One  of  the  conclusions  of  law  of  the  referee  was  that  the  com- 
plaint be  amended  so  as  to  conform  to  the  facts  found.  This  is 
claimed  to  be  error,  within  Romeyn  v.  Sickles,  108  N.  Y.  650,  15 
N.  E.  698.  If  the  views  of  the  sufficiency  of  the  complaint  as  above 
expressed  are  correct,  there  was  no  need  of  any  amendment,  and 
therefore  the  error,  if  there  was  one,  was  harmless. 

The  defendant  suggests  that  under  the  evidence  it  should  be  said 
that  the  plaintiff  consented  that  the  defendant  take  the  property. 
It  should  not,  however,  be  said  as  matter  of  law  that  there  was  any 
understanding  that  the  defendant  should  have  it  without  paying  its 
value.  If  not,  then  the  defendant  gets  by  the  judgment  all  he 
would  be  entitled  to  have  in  any  event, — he  is  charged  with  the 
value  and  credited  the  payments.  We  find  no  good  reason  for  dis- 
turbing the  judgment,  and  it  should  therefore  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 
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In  re  DEGARAMO'S  ESTATE. 


(Supreme  Court,  General  Term,  Fourth  Department  May  4, 1896.) 

1.  Divorce— Decree  Obtained  in  Another  State. 

Where  the  parties  were  married  In  New  York,  and  afterwards  the  wife 
removed  to  another  state,  obtaining  there  a  decree  of  divorce  on  a  ground 
which  would  not  have  been  sufficient  in  New  York,  but  the  husband  did 
not  appear  in  the  action,  and  was  not  personally  served  with  process,  and 
he  never  ceased  to  be  a  resident  of  New  York,  such  divorce  will  not  be 
recognized  by  the  courts  of  New  York,  and  therefore  the  husband  is 
entitled  to  his  distributive  share  of  the  wife's  property  within  the  state. 
Merwln,  J.,  dissenting. 

9b  Conflict  of  Laws— Death  bt  Wrongful  Act — Distributing  Recovery. 
Where  an  action  is  brought  in  New  York  for  death  by  wrongful  act, 
occurring  In  Ohio,  of  a  person  residing  In  Michigan,  the  amount  recovered 
Is  not  assets  of  the  estate  of  decedent,  to  be  distributed  according  to  the 
laws  of  her  residence,  but  will  be  distributed  In  accordance  with  the  law 
of  Ohio. 

Appeal  from  surrogate's  court,  Tompkins  county. 

Proceeding  for  the  distribution  of  the  proceeds  refused,  etc 
From  a  decree  adjudging  that  the  sum  of  $733.42  be  equally  dis- 
tributed among  Daniel  Johnson  and  others,  the  next  of  kin  of 
decedent,  William  Degaramo  appeals.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

H.  Austin  Clark  and  Theo.  R.  Tuthill,  for  appellant 
Howard  J.  Mead,  for  respondents. 

MARTIN,  J.  The  fund  which  was  distributed  by  the  decree 
from  which  this  appeal  is  taken  was  received  by  Ella  Ot.  Strong, 
the  executrix  of  Anna  M.  Degaramo,  deceased,  in  settlement  of  a 
claim  against  the  New  York,  Lake  Erie  &  Western  Railroad  Com- 
pany for  causing  the  death  of  the  decedent  by  its  negligence.  The 
executrix  was  a  resident  of  Tioga  county,  N.  Y.  The  decedent  died 
leaving  personal  property  within  the  county  of  Tompkins,  and 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to 
probate  by  the  surrogate  of  that  county  on  the  14th  day  of  De- 
cember, 1891;  and  letters  testamentary  were  thereupon  issued  to 
Ella  G.  Strong,  as  such  executrix.  The  decedent,  at  the  time  of 
her  death,  was  a  resident  of  the  state  of  Michigan.  She  died  in 
the  state  of  Ohio  on  the  3d  day  of  October,  189L  Subsequently 
to  the  issuing  of  letters  testamentary  by  the  surrogate's  court  of 
Tompkins  county,  ancillary  letters  testamentary  were  issued  to 
the  executrix  by  the  probate  court  of  one  of  the  counties  in  the 
state  of  Ohio.  On  January  28, 1892,  the  surrogate's  court  of  Tomp- 
kins county  made  an  order  authorizing  the  executrix  to  settle  or 
compromise  such  claim  or  cause  of  action  against  the  railroad 
company;  and  subsequently  she  settled  it  for  $1,000,  and  received 
that  sum  on  such  settlement  The  expenses  incurred  in,  and  al- 
lowed by  the  surrogate  for,  settling  and  compromising  such  claim, 
was  the  sum  of  $216.58.  The  surrogate  also  allowed  the  executrix 
$50  for  her  commissions,  leaving  $733.42  to  be  distributed  to  the 
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parties  entitled  to  it  The  question  presented  by  this  appeal  is 
whether  the  brothers  and  sisters  of  the  decedent,  who  were  her 
heirs  at  law  and  next  of  kin,  were  entitled  to  have  this  fund  dis- 
tributed among  them,  or  whether,  as  claimed  by  the  appellant,  it 
should  have  been  paid  over  to  William  Degaramo,  who  was  the 
husband  of  the  decedent 

The  decedent  and  William  Degaramo  were  married  in  the  state 
of  New  York  more  than  10  years  prior  to  the  3d  of  October,  1891. 
Since  such  marriage  the  husband  has  remained  a  resident  of  the 
state  of  New  York.  After  the  marriage  the  decedent  went  to  the 
state  of  Michigan,  and  continued  a  resident  of  that  state  until 
the  time  of  her  death.  Under  the  law  of  that  state  she  obtained 
a  divorce  from  her  husband  upon  grounds  which  would  not  have 
been  sufficient  to  authorize  a  divorce  in  this  state.  The  husband 
did  not  appear  in  that  action,  and  no  process  therein  of  any  kind 
was  ever  personally  served  upon  him.  No  action  for  a  divorce 
was  ever  brought  in  this  state.  On  the  trial  it  was  conceded  that 
the  laws  of  the  state  of  Michigan  and  of  the  state  of  Ohio  gave 
the  fund  in  question  to  the  husband  of  the  decedent,  if  she  died 
leaving  one,  but,  if  she  had  no  husband  at  the  time  of  her  death, 
then,  as  the  decedent  died  leaving  no  descendant,  or  representa- 
tive of  any  descendant,  surviving  her,  the  fund  would  go  to  her 
brothers  and  sisters.  If,  therefore,  she  had  no  husband,  the  de- 
cree was  proper,  and  should  be  affirmed;  otherwise  it  should  be 
reversed.  To  determine  this  question  it  becomes  necessary  to  con- 
sider the  effect  of  the  divorce  granted  to  the  decedent  in  the  state 
of  Michigan. 

It  must  be  regarded  as  settled  in  this  state  that  a  divorce  ob- 
tained as  this  was  did  not  in  any  way  change  the  status  of  the 
defendant  in  this  state.  While  another  state  may  adjudge  the 
status  of  its  own  citizen  towards  a  nonresident,  and  other  states 
must  acquiesce  so  long  as  the  operation  of  the  judgment  is  con- 
fined to  the  state  in  which  it  was  granted,  still  it  cannot  extend 
beyond  the  borders  of  that  state,  to  subvert  the  laws  and  policy 
of  another  state,  nor,  without  his  consent  and  against  his  will,  fix 
upon  a  resident  of  another  state  a  status  in  hostility  to  the  laws 
of  the  state  wherein  he  resides.  The  contract  of  marriage  cannot 
be  annulled  by  judicial  action,  so  as  to  bind  a  defendant  without 
the  limits  of  the  state  in  which  it  is  granted,  unless  the  court 
awarding  such  judgment  acquires  jurisdiction  of  him.  And  where, 
as  in  this  case,  there  has  been  no  personal  service  of  process  within 
the  state  where  the  judgment  is  rendered,  and  there  has  been  no 
personal  appearance  by  the  defendant,  a  judgment  of  divorce  is  in- 
operative and  void  in  this  state.  People  v.  Baker,  76  N.  Y.  78; 
O'Dea  v.  OT)ea,  101  N.  Y.  23,  4  N.  E.  110;  Jones  v.  Jones,  108  N  .Y. 
415,  15  N.  E.  707;  De  Meli  v.  De  Meli,  120  N.  Y.  485,  24  N.  E. 
996;  Rigney  v.  Bigney,  127  N.  Y.  408,  28  N.  E.  405;  Williams  v. 
Williams,  130  N.  Y.  193,  29  N.  E.  98.  Prom  the  doctrine  of  these 
authorities,  it  follows,  we  think,  that  William  Degaramo  was  the 
lawful  husband  of  the  decedent  in  this  state,  and  in  any  other 
jurisdiction  than  the  state  of  Michigan. 
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This  leads  us  to  the  consideration  of  the  question  whether  this 
fund  should  have  been  distributed  in  accordance  with  the  laws  of 
the  state  of  New  York,  where  the  proceeding  was  instituted,  under 
the  laws  of  the  state  of  Michigan,  where  the  decedent  resided 
at  the  time  of  her  death,  or  under  the  laws  of  the  state  of  Ohio, 
by  which  the  right  of  action  was  given.  By  common  law  the 
plaintiff  had  no  cause  of  action,  claim,  or  right  of  recovery  for 
the  killing  of  her  decedent  It  is  only  by  the  force  of  some  stat- 
ute that  her  claim  or  right  of  recovery  existed.  No  such  right  of 
recovery  existed  under  tie  statutes  of  either  the  state  of  Michigan 
or  the  state  of  New  York,  as  the  statutes  of  those  states  could 
not  operate  extraterritorially.  Therefore,  it  was  only  under  and 
by  virtue  of  the  statutes  of  the  state  of  Ohio,  and  of  the  fact  that 
there  is  a  similar  statute  in  this  state,  that  the  liability  of  the 
railroad  company  could  be  enforced  here.  The  right  to  enforce 
such  a  liability  in  a  state  other  than  that  in  which  the  person 
is  killed  is  based  upon  the  principle  of  comity  due  by  one  state 
or  country  to  another  under  similar  circumstances.  Leonard  v. 
Navigation  Co.,  84  N.  Y.  48.  Although  such  a  right  of  action  could 
be  enforced  in  this  state,  the  right  to  be  enforced  was  only  that 
given  by  the  statute  of  Ohio.  The  statute  of  that  state  (sections  6134, 
6135,  Rev.  St),  so  far  as  it  gives  a  right  of  action  for  negligently 
or  wrongfully  killing  a  person,  is  in  all  its  essential  particulars 
like  the  statute  of  this  state.  As  that  statute  expressly  awards 
to  the  husband  of  the  decedent  the  benefit  of  such  a  claim  or 
cause  of  action,  and  as  the  rights  of  recovery  and  distribution  are 
controlled  by  the  statute  of  the  state  of  Ohio,  it  follows  that  the 
appellant,  being  the  husband  of  the  decedent,  except  as  to  his 
status  in  the  state  of  Michigan,  is  entitled  to  the  fund  in  ques- 
tion. 

The  contention  of  the  respondents  that  this  fund  was  a  part  of 
the  assets  of  the  estate  of  the  decedent,  and  consequently  should 
be  distributed  in  accordance  with  the  laws  of  the  state  of  Michi- 
gan, where  she  resided,  cannot  be  sustained.  In  Steel  v.  Knrtz,  28 
Ohio  St.  191,  an  action  to  recover  damages  for  causing  death  by 
the  wrongful  act  or  negligence  of  the  defendant,  which  was  brought 
under  a  former  statute  of  that  state,  it  was  held  that  the  money 
realized  from  such  an  action  was  not  to  be  treated  as  a  part 
of  the  general  estate  of  the  intestate,  but  that  the  personal  rep- 
resentative in  whose  name  the  action  was  brought  was  a  trustee 
of  the  fund,  and  must  distribute  the  proceeds  according  to  the 
provisions  of  the  statute.  In  Hegerich  v.  Keddie,  99  N.  Y.  258, 
268,  1  N.  E.  787,  it  was,  in  effect,  said  that  the  cause  of  action 
given  by  such  a  statute  is  not  to  the  estate  of  the  deceased  person, 
but  to  his  or  her  representatives,  as  trustees,  not  for  the  pur- 
poses of  general  administration,  but  for  the  exclusive  use  of 
the  beneficiaries  specified  in  the  statute;  citing  Dickins  v.  Railroad 
Co.,  23  N.  Y.  158;  Yertore  v.  Wiswall,  16  How.  Pr.  8.  The  doc- 
trine of  that  case  was  also  recognized  in  Wooden  v.  Railroad 
Co.,  126  N.  Y.  10,  15,  26  N.  E.  1050,  and  in  Dennick  v.  Railroad 
Co.,  103  U.  S.  11,  20.   These  considerations  lead  us  to  the  conclu- 
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sion  that  the  learned  surrogate's  court  erred  in  holding  that  the 
fund  in  question  was  to  be  distributed  according  to  the  law  of 
the  state  of  Michigan,  and  in  directing  a  distribution  of  the  same 
among  the  next  of  kin  of  the  decedent.  Decree  of  the  surrogate's 
court  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

HABDIN,  P.  J,  concurred. 

MEEWIN,  J.  (dissenting).  The  question  whether,  within  the 
meaning  of  the  Ohio  statute,  the  decedent  left  a  husband,  should, 
I  think,  be  determined  according  to  the  law  of  the  residence  of 
the  decedent,  in  analogy  to  the  rule  applicable  to  the  distribu- 
tion of  personal  estates  left  by  persons  dying  intestate.  Rev.  St 
Ohio,  §  6135.  2  Kent,  Comm.  p.  429  ;  2  Williams,  Ex'rs  (6th  Am. 
Ed.)  1626;  Redf.  Sur.  Prac  (5th  Ed.)  651,  652,  and  cases  cited. 
This  was  the  course  followed  in  the  court  below,  and  its  decree 
should,  I  think,  be  affirmed. 

(86  Hun.  398.) 

WASHBURN.  Sheriff,  v.  CARTHAGE  NAT.  BANK. 
(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

Attachment— Affidavit  by  Agent. 

An  affidavit  Was  granted  on  the  complaint  verified  by  plaintiff's  agent 
The  affidavit  of  verification  stated  that  affiant  had  full  charge  of  plain- 
tiff's business,  and  knew  the  facts  stated  in  the  complaint  and  that 
plaintiff  personally  did  not.  The  allegations  of  the  complaint,  none  of 
which  were  made  on  information  and  belief,  were  that  defendant  was 
Indebted  to  plaintiff  for  the  amount  claimed,  and  that  no  part  thereof 
had  been  paid.  The  agent  also  verified  the  affidavit  used  in  procuring 
the  attachment  in  which  it  was  stated  that  the  amount  claimed  was  due, 
and  that  there  were  no  counterclaims,  etc.,  to  the  knowledge  or  belief 
of  affiant  and  that  affiant  was  the  general  agent  of  plaintiff,  and  fully 
authorized  to  collect  debts;  that  he  was  conversant  with  plaintiff's  busi- 
ness, and  plaintiff  was  not  Held  sufficient  to  authorize  the  granting  of 
the  attachment 

Appeal  from  circuit  court,  Jefferson  county. 

Action  by  Levi  Washburn,  as  sheriff  of  Jefferson  county,  against 
the  Carthage  National  Bank,  to  recover  the  value  of  certain  personal 
property.  Prom  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  made  on 
the  minutes,  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN, 
JJ. 

Van  Allen  &  Van  Allen  and  Watson  M.  Rogers,  for  appellant 
A.  E.  Kilby,  for  respondent 

MARTIN,  J.  On  and  prior  to  May,  1892,  Thomas  Revell  was 
operating  a  tannery  in  the  village  of  Carthage.  He  was  at  that 
time  indebted  to  Florence  L.  Merriam  in  the  sum  of  about  $1,363.36, 
and  was  also  indebted  to  the  defendant  in  about  the  sum  of  $6,300. 
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On  the  12th  of  May,  1892,  Bevell  made  a  general  assignment  for 
the  benefit  of  his  creditors,  which  was  subsequently  set  aside  as  to 
Mrs.  Merriam  and  the  defendant  On  the  trial  the  defendant  claimed 
that,  on  the  9th  or  10th  of  May,  Revell  verbally  authorized  it  to 
take  possession  of  the  tannery  and  appurtenances,  for  the  purpose 
of  securing  his  indebtedness  to  it  On  the  20th  of  May  a  suit  was 
commenced  by  Mrs.  Merriam  upon  her  claim,  an  attachment  was 
granted,  and  on  that  day  a  deputy  of  the  plaintiff  executed  the 
attachment  by  levying  upon  certain  personal  property  of  Revell, 
including  272  cords  of  tan  bark  and  a  quantity  of  tanning  liqnor  in 
the  vats  at  such  tannery.  At  the  time  the  attachment  was  levied, 
the  tannery  was  in  operation,  hides  were  in  the  liquor  in  the  vats, 
and  the  bark  was  in  the  yard.  The  tannery  was  the  property  of 
Mr.  Dickerman.  The  hides  belonged  to  Albert  J.  Foster.  The  con- 
tract between  Foster  and  Revell  for  tanning  these  hides  had  been 
assigned  to  the  defendant,  as  collateral  security  for  Revell's  in- 
debtedness, but  it  did  not  realize  enough  thereon  to  pay  its  indebted- 
ness within  about  f 1,000.  After  the  attachment  was  levied,  the 
property  was  left  upon  the  premises,  with  the  consent  of  the  owner 
of  the  tannery;  and  the  plaintiff,  by  his  deputy,  forbade  the  defend- 
ant's employe"  from  interfering  with  or  using  the  property  he  had 
attached.  Notwithstanding  this,  the  defendant  used  the  liquor  and 
a  large  quantity  of  the  bark  levied  upon.  It  was  to  recover  the 
value  of  the  liquor  and  bark  thus  used  that  this  action  was  brought 

The  principal  contest  on  the  trial,  so  far  as  the  right  of  the  plain- 
tiff to  recover  was  concerned,  was  whether,  before  the  levying  of  the 
attachment  upon  the  property  in  question,  Revell  had  made  a  valid 
transfer  or  pledge  of  the  bark  and  liquor  in  question  to  the  defend- 
ant, to  secure  his  indebtedness  to  it  While  it  was  shown  that  the 
defendant  had  made  claim  to  the  property  under  certain  chattel 
mortgages,  yet  the  only  claim  now  made  by  the  defendant  is  under 
the  alleged  transfer  or  pledge.  The  question  whether  there  was 
such  a  transfer  or  pledge  was  submitted  to  the  jury,  and  it  found 
there  was  not.  After  examining  the  evidence  bearing  upon  this 
question,  together  with  the  circumstances  attending  and  surround- 
ing the  transaction  as  disclosed,  we  are  satisfied  that  the  question 
whether  there  was  such  a  transfer  or  pledge  was  one  of  fact  for  the 
jury,  and  we  see  no  reason  to  disturb  its  finding  thereon. 

The  appellant  also  contends  that  the  verdict  was  wrong  so  far 
as  it  found  against  the  defendant  the  sum  of  $300  for  the  liquor  in 
the  vats  which  was  used  by  it  It  was  shown  by  the  evidence  of 
witnesses  called  by  the  plaintiff,  and  by  the  defendant  as  well,  that 
the  liquor  in  question  was  worth  from  $300  to  $800.  The  jury 
found  its  value  to  be  $300.  That  it  was  of  that  value  to  the  defend- 
ant there  can  be  no  doubt  Nor  is  there  any  question  but  that  it 
would  have  been  of  that  value  to  any  person  who  had  occasion  to 
use  it  at  once  in  the  vats  where  it  was.  But  the  appellant  insists 
that,  as  its  removal  to  another  place  or  a  failure  to  use  it  at 
once  would  have  rendered  it  valueless,  the  plaintiff  should  recover 
only  nominal  damages,  although  it  may  have  been  of  much  greater 
value  to  the  defendant  than  the  sum  allowed  by  the  jury.    We  do 
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not  think  this  contention  should  be  sustained.  As  the  proof  dis- 
closed the  value  of  the  property  at  the  time  when  and  place  where 
it  was  taken  by  the  defendant,  we  think  the  plaintiff  was  entitled 
to  recover  its  value  at  that  time  and  place,  and  that  the  jury  was 
not  bound  by  the  speculations  or  statements  of  witnesses  as  to 
what  its  value  might  have  been  under  other  circumstances  or  con- 
ditions. 

We  think  that  the  defendant's  contention  that  the  affidavits  upon 
which  the  attachment  was  granted  were  insufficient  cannot  be  sus- 
tained. The  particular  contention  made  by  the  defendant  is  that 
they  omitted  to  state  that  the  plaintiff  was  entitled  to  recover  a 
sum  stated,  over  and  above  all  counterclaims  known  to  him,  and 
that  the  affidavit  was  in  part  upon  information  and  belief,  and  the 
sources  of  his  information  and  the  grounds  of  his  belief  were  not 
stated.  It  is  perhaps  fair  to  the  appellant  to  say  that  this  point 
was  made  upon  the  proof  as  to  the  contents  of  one  of  the  affidavits, 
and  not  upon  the  affidavit  itself,  it  not  having  been  produced  at  the 
trial,  but  having  been  subsequently  received  and  made  a  part  of  the 
case.  An  examination  of  the  papers  upon  which  the  attachment 
was  granted  discloses  that  it  was  granted  upon  the  complaint,  veri- 
fied by  Scudder  Todd,  who  was  the  agent  of  the  plaintiff,  and  who, 
in  his  affidavit  of  verification  to  the  complaint,  stated  that  he  had 
full  charge  of  the  plaintiffs  business,  knew  the  facts  set  forth  in 
the  complaint,  and  that  the  plaintiff  personally  did  not.  None  of 
the  "allegations  of  the  complaint  were  upon  information  and  belief. 
They  disclosed  that  the  defendant  was  indebted  to  the  plaintiff  for 
the  amount  claimed,  and  that  no  part  thereof  had  been  paid.  Todd 
also  verified  the  additional  affidavit  used  in  .procuring  the  attach- 
ment After  stating  the  grounds  of  the  action,  it  was  stated  therein 
that  the  plaintiff  was  justly  entitled  to  recover  from  the  defendant 
11,363.36,  with  interest  thereon  from  February  10,  1892,  and  that 
there  were  no  counterclaims,  discounts,  or  offsets  existing  in  favor 
ef  the  defendant,  to  the  knowledge  or  belief  of  the  deponent.  It 
was  also  stated  that  the  deponent  was  the  general  agent  of  the  plain- 
tiff, was  fully  authorized  to  collect  the  notes  by  suit,  and  was  con- 
versant with  the  plaintiffs  business,  and  that  the  plaintiff  was  not 
conversant  with  it  These  allegations  were,  we  think,  a  sufficient 
compliance  with  the  statute;  and,  although  they  did  not  conform  to 
its  precise  wording,  yet  they  were  within  the  spirit  of  its  provisions, 
and  sufficient  to  give  the  judge  jurisdiction  to  grant  the  attachment. 
Lamkin  v.  Douglass,  27  Hun,  517;  Edick  v.  Green,  38  Hun,  202, 
209;  Billwiller  v.  Marks,  21  N.  T.  Civ.  Proc  R  162,  16  N.  Y.  Supp. 
641;  Mallary  v.  Allen,  15  Abb.  N.  C.  338;  Bates  v.  Pinstein,  Id. 
480;  Central  Nat  Bank  of  Troy  v.  Ft  Ann  Woolen  Co.  (Sup.)  27 
N.  T.  Supp.  1114,  affirmed  on  opinion  of  special  term  (N.  Y.  App.) 
37  N.  E.  827;  Nason  Manufg  Co.  v.  Craft  Refrigerating  Mach. 
Co.,  81  Hun,  578,  30  N.  Y.  Supp.  1031.  That  the  complaint  and  af- 
fidavit together  contained  a  sufficient  specification  of  the  ground 
of  the  plaintiffs  claim  we  have  no  doubt  The  plaintiff's  right  to 
maintain  this  action  for  the  conversion  or  destruction  of  the  prop- 
erty attached  cannot  be  successfully  challenged.    It  seems  to  be 
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well  settled  that  an  officer  who  attaches  personal  property  in  the 
manner  prescribed  by  law  acquires  a  special  property  therein,  which 
enables  him  to  maintain  an  action  in  the  nature  of  trover  against 
any  person  who  unlawfully  interferes  with  it  26  Am.  &  Eng.  Enc 
Law,  p.  750,  and  cases  cited. 

We  have  examined  each  of  the  several  rulings  to  which  our  at- 
tention has  been  called  by  the  appellant  in  its  brief,  but  have  found 
none  that  would  justify  us  in  reversing  the  judgment,  or  that  need  be 
specially  discussed. 

Judgment  and  order  affirmed,  with  costs.   All  concur. 


(86  Hun,  374.) 

SIDNEY  GLASS  WORKS  v.  A.  S.  BARNES  &  CO. 
(Supreme  Court,  General  Term,  Fourth  Department  May  4, 1895.) 

L  Contracts— Acceptance  of  Offer. 

Defendant  wrote  to  plaintiff,  a  bottle  manufacturer,  that  he  would 
need  a  certain  quantity  of  bottles  during  the  ensuing  year,  and,  "if  we 
should  not  use  this  number  In  the  given  time,  we  will  order  from  you 
until  the  quantity  Is  exhausted;  and,  if  we  should  need  any  more,  we 
trust  you  will  be  able  to  nil  our  orders."  The  plaintiff  replied,  stating 
that  the  order  was  entered,  and  that  "we  do  not  think  there  will  be  any 
difficulty  whatever  In  keeping  you  supplied  at  all  times,  and  of  giving 
you  even  more  than  you  have  asked  for,  If  you  will  give  us  any  reason- 
able opportunity  to  make  ready  for  you."  Held,  that  plaintiff's  letter 
was  not  an  acceptance  of  defendant's  offer,  as  it  contained  a  condition 
that  a  reasonable  opportunity  must  be  given  to  get  ready  for  defendant. 

8.  Same— Formal  Writing — Intention. 

Where  correspondence  between  parties  shows  an  Intention  on  both 
sides  that  there  should  be  a  formal  written  contract  between  them,  the 
correspondence  will  be  regarded  simply  as  preliminary,  and  not  as  an 
absolute  or  final  contract 

8.  Same— Rercission. 

Defendant  after  ordering  goods  of  plaintiff,  complained  of  delay  In 
shipments,  and  Anally  countermanded  the  order  directing  plaintiff  to 
ship  what  stock  was  made  up,  and  promising  to  pay  the  bills  when  due. 
Plaintiff  accordingly  shipped  the  stock  on  hand  In  reliance  on  the  state- 
ments in  defendant's  letter,  and  on  its  promise  that  the  goods  made  up 
should  be  paid  for.  Held,  that  the  contract  was  rescinded  by  mutual 
consent 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Sidney  Glass  Works  against  A.  S.  Barnes  &  Co.  A 
judgment  in  favor  of  plaintiff  was  entered  in  Delaware  county, 
and  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Wagner  &  Fisher,  for  appellant 
James  R.  Baumes,  for  respondent 

MARTIN,  J.  This  action  was  brought  to  recover  the  value  of 
a  quantity  of  glass  bottles  furnished  by  the  plaintiff  to  the  de- 
fendant. The  answer  interposed,  so  far  as  material  to  the  ques- 
tions involved  upon  this  appeal,  was  that  the  defendant  made  a 
contract  with  the  plaintiff  to  furnish  it,  between  the  1st  of  January, 
1893,  and  the  1st  of  January,  1894,  about  5,450  gross  of  bottles  as 
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they  should  be  needed  by  it;  that  the  bottles  for  which  this  action 
was  brought  were  delivered  in  pursuance  of  that  contract,  bnt 
that  the  plaintiff  neglected  to  deliver  the  remainder  of  the  bottles 
so  agreed  to  be  furnished  when  called  for,  or  within  a  reason- 
able time  after  they  were  ordered,  and  thereby  failed  to  perform 
the  contract  upon  its  part;  and  an  affirmative  judgment  was  de- 
manded against  the  plaintiff  for  the  sum  of  |243.47.  It  was  con- 
ceded on  the  trial  that  the  defendant  had  had  the  number  of 
bottles  for  which  this  action  was  brought,  and  the  undisputed 
proof  was  that  they  were  of  the  value  claimed,  except  that  por- 
tion which  was  broken.  The  learned  referee  found  that  the  value 
of  the  bottles  delivered  to  the  defendant  was  the  sum  of  f 766.70; 
that  the  defendant  had  paid  thereon  the  sum  of  $122.22;  that  the 
defendant  was  entitled  to  be  credited  for  the  breakage  of  the  bottles 
so  shipped,  which  amounted  to  the  sum  of  9168.87;  that  the  broken 
bottles  were  not  accepted  by  the  defendant;  that  the  plaintiff  was 
entitled  to  recover  9495.61;  and  awarded  judgment  accordingly. 

The  most  important  question  raised  upon  this  appeal  is  whether 
there  was  a  contract  between  the  plaintiff  and  the  defendant  by 
which  the  plaintiff  agreed  to  furnish  the  defendant  5,450  gross 
of  glass  bottles.  There  was  no  such  contract,  unless  contained 
in  the  letters  which  passed  between  the  defendant  and  a  firm  to 
whose  rights  the  plaintiff  has  succeeded.  Passing  for  the  present 
the  suggestion  that  the  plaintiff  was  not  liable  upon  a  contract  not 
made  with  it,  but  with  such  firm,  the  question  is  presented  whether 
the  correspondence  which  passed  between  the  original  parties  was 
sufficient  to  constitute  a  contract  for  the  sale  of  the  number  of 
bottles  mentioned.  The  appellant  relies  mainly  upon  two  letters 
to  establish  the  contract, — one  written  on  December  5,  1892,  by 
the  defendant  to  the  plaintiff's  predecessor;  and  the  other  written 
by  the  plaintiff's  predecessor  to  the  defendant,  on  the  6th  of  De- 
cember, 1892.  An  examination  of  the  correspondence  which  pre- 
ceded these  letters  shows  that  the  parties  had  been  negotiating 
for  some  time  in  regard  to  the  manufacture  for  and  sale  to  the 
defendant  of  such  bottles  as  it  should  require  for  its  business,  and 
the  plaintiff's  predecessor  had  given  the  defendant  prices  at  which 
the  firm  would  furnish  the  different  kinds  of  bottles  required  by  the 
defendant  in  its  business.  The  defendant's  letter  of  December  5th 
was  as  follows: 

"Gentlemen:  The  following  Is  about  the  quantity  of  glass  we  wltt  need 
from  January  1st,  1893,  to  January  1st,  1894.  If  we  should  not  use  this 
number  In  the  given  time,  we  will  order  from  you  until  the  quantity  is 
exhausted,  and,  if  we  should  need  any  more,  we  trust  you  will  be  able  to 
fill  our  orders." 

The  number  and  size  of  the  bottles  were  then  given  as  stated 
in  the  following  letter.  To  this  letter  the  plaintiff's  predecessor 
replied: 

"We  are  In  receipt  of  your  esteemed  favor  of  the  5th  instant,  and  enter 
your  order  for  750  gross  quart  inks,  700  gross  pint  Inks,  500  gross  one-half 
pint  Inks,  500  gross  4  oz.  Inks,  500  gross  3  oz.  inks,  1,500  gross  2  oz.  inks, 
500  gross  one  and  one-half  oz.  Inks,  500  gross  1  oz.  inks,  to  be  delivered  to 
yon  as  you  may  need  them  between  January  1st,  1893,  and  January  1st,. 
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1804.  We  do  not  think  there  will  be  any  difficulty  whatever  in  keeping 
you  supplied  at  all  times,  and  of  giving  you  even  more  than  you  have  asked 
for,  if  you  will  give  us  any  reasonable  opportunity  to  make  ready  for  you." 

The  referee  held  that  the  letter  of  the  plaintiff's  predecessor  was 
not  such  an  acceptance  of  the  propositions  contained  in  the  letter 
of  the  defendant  as  to  constitute  a  contract.  The  correctness  of 
that  holding  is  challenged  by  the  appellant. 

It  seems  to  be  well  settled  that  if  one  party  makes  to  another 
an  offer  by  letter,  and  the  offer  is  of  a  character  which  implies  noth- 
ing to  be  done  by  the  latter  except  to  assent  or  decline,  and  he,  by 
letter,  accepts,  adding  no  qualification,  condition,  or  reservation, 
there  is  a  mutual  consent,  and  a  contract  is  created  by  such  letters. 
But,  even  where  there  is  an  acceptance,  if  it  is  not  of  the  exact 
thing  offered,  or  if  it  is  accompained  by  any  conditions  or  reserva- 
tions, however  slight,  then  no  contract  is  made,  and  the  proposi- 
tion to  accept  with  such  modifications  is  a  rejection  of  the  offer. 
Bish.  Cont.  §§  176, 179;  1  Pars.  Cont.  477;  Myers  v.  Smith,  48  Barb. 
614;  Brown  v.  Railroad  Co.,  44  N.  Y.  79;  Nundy  v.  Matthews,  U 
Hun,  74;  Myers  v.  Trescott,  59  Hun,  395,  13  N.  Y.  Supp.  54;  Barrow 
Steamship  Co.  v.  Mexican  Cent.  R.  Co.,  134  N.  Y.  15,  31  N.  E.  261; 
Marschall  v.  Eisen  Vineyard  Co.  (Com.  PI.  N.  Y.)  28  N.  Y.  Supp.  62. 
We  are  disposed  to  agree  with  the  learned  referee  in  his  conclusion 
that  this  correspondence  was  insufficient  to  establish  a  contract 
between  the  parties.  It  is  not  entirely  clear  that  the  letter  of  the 
defendant  can  be  treated  as  an  order  to  the  plaintiffs  predecessor 
for  the  quantity  of  glass  mentioned  in  it  It  is  commenced  by  stat- 
ing about  the  quantity  the  defendant  will  need,  and,  if  it  should  not 
use  that  quantity  between  the  times  mentioned,  it  would  order 
of  the  plaintiff  until  the  quantity  was  exhausted;  and  then  it  is 
added  that,  if  it  should  need  more,  it  trusted  that  the  plaintiff 
would  be  able  to  fill  the  order.  To  this  letter  the  plaintiff  an- 
swered, acknowledging  the  receipt  of  it,  stating  that  they  had  en- 
tered its  order,  which  was  for  the  goods  mentioned,  to  be  delivered 
as  "you  may  need  them  between  January  1st,  1893,  and  January 
1st,  1894,"  and  then  stated  that  it  did  not  think  there  would  be 
any  difficulty  in  keeping  the  defendant  supplied  at  all  times,  and 
of  giving  it  more  than  it  asked  for,  if  it  would  give  them  a  rea- 
sonable opportunity  to  make  ready  for  it  We  do  not  think  this 
letter  can  be  held  to  have  been  an  unconditional  acceptance  of  the 
defendant's  order,  without  qualification  or  reservation,  so  as  to 
make  a  contract  under  the  authorities  cited.  Indeed,  it  is  doubt- 
ful if  it  can  be  regarded  as  a  positive  acceptance  of  the  offer  made. 
While  it  was  stated  that  they  had  entered  the  order  in  the  language 
contained  in  the  plaintiff's  letter,  as  to  the  time  of  delivery,  they 
do  not  in  terms  agree  to  deliver  in  accordance  with  such  state- 
ment, but  simply  write  that  they  have  entered  the  order,  and  then 
add  that  they  do  not  think  there  will  be  any  difficulty  in  keeping 
the  defendant  supplied,  thus  conveying  the  idea  quite  clearly  that 
they  do  not  intend  to  absolutely  undertake  to  deliver  the  bottles 
as  they  should  be  needed  by  the  defendant  between  the  times  men- 
tioned, but  think  they  will  have  no  difficulty  in  doing  so;  and 
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when  they  add,  in  effect,  that  they  must  be  given  a  reasonable 
opportunity  to  get  ready  for  the  defendant,  a  condition  is  inter- 
posed which  is  neither  contained  nor  suggested  in  the  letter  of 
the  defendant  We  think  these  qualifying  words  are  such  as  to 
bring  this  case  within  the  doctrine  of  the  authorities  cited. 

When  all  the  correspondence  is  examined,  it  will  be  seen  that 
an  intention  was  expressed  by  both  parties  that  there  should  be 
a  formal,  written  contract  between  them.  If  such  was  their  in- 
tent, then  this  correspondence  was  simply  preliminary,  and  cannot 
be  regarded  as  an  absolute  or  final  contract  Telegram  Co.  v. 
Smith,  15  N.  Y.  St  Rep.  19. » 

After  the  letters  were  written,  which  the  defendant  claims  con- 
stituted the  contract,  and  after  the  plaintiff  had  furnished  a  por- 
tion of  the  goods,  the  defendant  complained  because  they  were 
not  furnished  more  promptly,  and  in  larger  quantities.  The  rea- 
son for  this  delay  was  explained  by  the  plaintiff  in  various  ways. 
Finally,  on  March  16th,  after  having  several  times  stated  to  the 
plaintiff  that,  unless  it  furnished  goods  more  promptly,  the  de- 
fendant would  have  to  countermand  the  balance  of  its  order,  it 
wrote:  "We  therefore  countermand  our  orders,  and  request  you 
to  ship,  via  freight,  to  the  above  address,  all  our  molds."  On  the 
18th  of  the  same  month  it  again  wrote  to  the  plaintiff:  "As  yet 
we  have  heard  nothing  from  you  in  reply  to  our  letter  of  the 
16th  instant  We  must  now  demand  the  return  of  our  molds, 
and  we  again  countermand  our  orders.  Ship  what  stock  you  have 
made  up,  and  when  your  bills  are  due  they  will  be  promptly  paid." 
The  plaintiff's  testimony  was  to  the  effect  that  it  was  willing  to 
fill  the  orders  of  the  defendant  if  it  had  had  an  opportunity,  and 
that  in  returning  the  molds,  accepting  the  countermand  of  the  de- 
fendant's order,  and  shipping  the  stock  on  hand  as  directed  by 
the  defendant  in  its  letter  of  March  18th,  it  relied  upon  the  state- 
ments contained  in  the  defendant's  letter  countermanding  or  re- 
scinding such  order,  and  upon  its  promise  that,  upon  the  ship- 
ment of  the  stock  it  had  made  up,  the  plaintiff's  bills  would  be 
promptly  paid  when  they  became  due.  Thus  it  would  seem  from 
the  evidence  that  on  March  18th  the  defendant  countermanded 
its  order  to  the  plaintiff,  and  thus  broke  the  contract  upon  its 
part,  but  expressly  stated  to  the  plaintiff  that  it  should  ship  what 
stock  it  had  made  up,  and  that  the  defendant  would  pay  for  it 
promptly  as  the  bills  became  due.  This  statement  the  plaintiff 
acted  upon,  and  returned  the  defendant's  molds,  and  shipped  the 
stock  it  had  made  up.  The  evidence,  we  think,  shows  an  agree- 
ment upon  the  part  of  the  defendant,  which  was  accepted  and 
acted  upon  by  the  plaintiff,  to  the  effect  that  the  contract,  so  far 
as  it  was  not  performed,  was  to  be  rescinded,  with  an  express 
provision  or  reservation  that  the  plaintiff  should  have  pay  for  its 
goods  shipped  and  to  be  shipped.  Under  these  circumstances  the 
defendant  was  not,  we  think,  entitled  to  recover  the  damages 
claimed  in  this  action.  In  other  words,  the  defendant  could  not 
recall  its  order,  and  recover  of  the  plaintiff  for  the  breach  of  a 
contract  which  had  been  rescinded  by  it,  except  as  to  the  right  of 
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the  plaintiff  to  compensation  for  its  goods  already  manufactured. 
Hadden  y.  Dimick,  13  Abb.  Pr.  (N.  &)  136;  Lawson,  Rights,  Bern. 
&  Prac.  §  2569,  and  cases  cited;  Martin  y.  Insurance  Co.,  73  Hun, 
496,  26  N.  Y.  Supp.  283;  Cassidy  v.  Aldhous,  7  Misc.  Rep.  543,  27 
N.  Y.  Supp.  991.  The  defendant  having  refused  to  permit  the 
further  performance  of  the  contract  by  the  plaintiff,  it  was  en- 
titied  to  recover  the  value  of  the  goods  furnished  by  it  Powers 
v.  Hogan,  6  N.  Y.  St  Rep.  239.  Nor  is  it  quite  clear,  upon  the 
proof  before  us  in  this  case,  that  the  defendant  could,  in  any  event, 
recover  damages  of  the  plaintiff  for  the  breach  of  a  contract  made 
with  its  predecessor.  Hall  v.  HerteP  Bros.  (Sup.)  31  N.  Y.  Supp. 
692.   Judgment  affirmed,  with  costs.   All  concur. 


(86  Hun,  380.) 

SANFORD  y.  COMMERCIAL  TRAVELERS'  MUT.  AGO.  ASS'N  OF 

AMERICA. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

Contracts — Validity — Stipulation  to  Refer  Action. 

A  stipulation  in  a  contract  that  any  action  thereon  should  be  tried 
before  a  referee  is  void,  as  an  attempt  to  oust  the  courts  of  jurisdiction. 
In  re  New  York,  L.  E.  &.  W.  R.  Co.,  98  N.  Y.  447,  distinguished.  Greve 
v.  Insurance  Co.  (Sup.)  80  N.  Y.  Supp.  668,  criticised. 

Appeal  from  special  term. 

Action  by  Adele  N.  Sanford  against  the  Commercial  Travelers' 
Mutual  Accident  Association  of  America.  From  an  order  direct- 
ing the  issues  to  be  referred  to  William  B.  Ghamberlin,  Esq.,  to 
hear  and  determine,  plaintiff  appeals.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN, 
JJ. 

D.  M.  Kellogg,  for  appellant 

M.  W.  Van  Auken,  for  respondent 

MARTIN,  J.  This  action  was  to  recover  upon  a  policy  or  cer- 
tificate of  insurance  issued  by  the  defendant,  and  was  not  an  action 
in  which  a  compulsory  reference  could  have  been  properly  ordered, 
under  the  provisions  of  the  Code  of  Civil  Procedure.  The  order 
directing  a  reference  was  based  solely  upon  a  stipulation  in  the 
policy  or  certificate  of  membership  which  was  as  follows: 

"It  Is  hereby  stipulated  and  agreed  by  and  between  this  association  and 
the  member  named  herein  and  his  beneficiary  that  the  issues  in  any  action 
brought  against  it  under  this  certificate  shall,  on  the  demand  of  this  associa- 
tion or  its  attorney,  be  referred  for  trial  to  a  referee  to  be  appointed  by  the 
court  In  which  such  action  is  brought" 

Thus  the  single  question  to  be  determined  is  whether  this  pro- 
vision is  valid  and  binding  upon  the  parties. 

It  is  well  settled  by  a  long  line  of  both  American  and  English  au- 
thorities that  a  general  covenant  or  agreement  that  any  differences 
that  may  subsequently  arise  in  the  performance  of  a  contract  or 
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under  an  executory  agreement,  shall  be  submitted  to  the  decision  of 
arbitrators  or  referees,  will  not  oust  a  court  of  law  or  equity  of 
jurisdiction,  and  that  judicial  powers  in  regard  to  the  property  and 
rights  of  parties  cannot  by  such  an  agreement  be  conferred  upon 
others,  to  the  exclusion  of  the  jurisdiction  of  the  courts.  Kill  v. 
Hollister,  1  Wils.  129;  Mitchell  v.  Harris,  2  Ves.  Jr.  129;  Thomp- 
son v.  Gharnock,  8  Term  R.  139;  Street  v.  Rigby,  6  Ves.  815;  Scott 
v.  Avery,  5EL  Cas.  811;  Horton  v.  Sayer,  4  Hurl.  &  N.  643; 
Roper  v.  Lendon,  1  El.  &  El.  825;  Cooke  v.  Cooke,  LR4  Eq.  77; 
Hope  v.  Society,  4  Ch.  Div.  327;  Gray  v.  Wilson,  4  Watts,  39;  Stone 
v.  Dennis,  3  Port  (Ala.)  231;  Allegre  v.  Insurance  Co.,  6  Har.  &  J. 
408;  Bandel  v.  Canal  Co.,  1  Har.  (Del.)  234;  Robinson  v.  Insurance 
Co.,  17  Me.  131;  Cray  v.  Insurance  Co.,  1  Blatchf.  280,  288,  Fed. 
Cas.  No.  3,375;  Percival  v.  Herbemont,  1  McMul.  59;  Smith  v.  Rail- 
road Co.,  36  N.  H.  487;  Leonard  v.  House,  15  Ga.  473;  Hill  v.  More, 
40  Me.  515;  Peters'  Adm'r  v.  Craig,  6  Dana,  307;  Tobey  v.  County 
of  Bristol,  3  Story,  800,  Fed.  Cas.  No.  14,065;  Rowe  v.  Williams, 
97  Mass.  163;  Haggart  v.  Morgan,  6  N.  T.  Super.  Ct.  198;  Austin  v. 
Searing,  16  N.  Y.  112;  Hurst  v.  Litchfield,  39  N.  Y.  377;  Delaware 
&  H.  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  258;  Poultney  v. 
Bachman,  10  Abb.  N.  C.  253;  Wells  v.  Monihan,  129  N.  Y.  161, 
29  N.  E.  232;  Wicks  v.  Monihan,  130  N.  Y.  232,  29  N.  E.  139;  Bauer 
v.  Lodge,  102  Ind.  262,  1  N.  E.  571;  Supreme  Council  v.  Garrigus, 
104  Ind.  133,  3  N.  E.  818;  Insurance  Co.  v.  Morse,  20  Wall.  445; 
Mentz  v.  Insurance  Co.,  79  Pa.  St  478;  Wood  v.  Humphrey,  114 
Mass.  185;  Insurance  Co.  v.  Etherton,  25  Neb.  505,  508;  Reed  v. 
Insurance  Co.,  138  Mass.  575;  Assurance  Co.  v.  Hocking,  115  Pa. 
St  407,  8  Atl.  589;  Leach  v.  Insurance  Co.,  58  N.  H.  245;  Noyes  v. 
Marsh,  123  Mass.  286.  It  seems  that  a  condition  in  a  policy  of 
insurance  limiting  the  place  where,  or  the  courts  in  which,  an  action 
may  be  brought,  is  also  invalid.  11  Am.  &  Eng.  Enc  Law,  p.  352; 
5  Lawson,  Rights,  Rem.  &  Pr.  §  2085;  Bliss,  Ins.  §  360;  Reichard  v. 
Insurance  Co.,  31  Mo.  518;  Nute  v.  Insurance  Co.,  6  Gray,  174;  Hall 
v.  Insurance  Co,  6  Gray,  185;  Amesbury  v.  Insurance  Co.,  6 
Gray,  596,  603;  Boynton  v.  Insurance  Co.,  4  Mete  (Mass.)  212; 
Insurance  Co.  v.  Morse,  20  Wall.  445;  Barron  v.  Burnside,  121  U. 
S.  186,  7  Sup.  Ct  931.  In  these  cases  the  general  proposition  was 
maintained  that  agreements  in  advance  to  oust  the  courts  of  juris- 
diction conferred  by  law  was  illegal  and  void;  and  it  was  held  that 
while  any  such  right  might  be  waived,  or  its  exercise  omitted,  in 
each  recurring  case  after  the  question  had  arisen,  yet  a  party  could 
not  bind  himself  in  advance  by  an  agreeement  thus  to  forfeit  his 
rights.  In  Greve  v.  Insurance  Co.,  81  Hun,  28,  30  N.  Y.  Supp.  668,  a 
doctrine  in  conflict  with  the  authorities  cited  seems  to  have  been  held. 
In  that  case  the  policy  contained  a  provision  that  any  suit  or  action 
for  the  enforcement  of  any  claim  under  it  should  be  brought  and 
maintained  only  in  the  courts  of  Warren  county;  and  the  court  held 
that  that  provision  was  not  in  contravention  of  public  policy,  but 
valid,  and  binding  upon  the  parties.  The  decision  in  that  case  was 
based  upon  In  re  New  York,  L.  E.  &  W.  R.  Co.,  98  N.  Y.  447,  which, 
v.33N.Y.s.no.5— 33 
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the  court  held,  conclusively  disposed  of  the  question.  In  the  Railroad 
Case,  the  owner  of  certain  real  estate,  which  the  company  desired 
to 'acquire,  entered  into  a  contract  to  sell  and  convey  the  premises 
to  the  corporation  for  a  price  to  be  ascertained  in  proceedings  to 
be  instituted  under  the  railroad  act  The  agreement  named  the 
commissioners  who  should  be  appointed,  and  it  was  held  that  it  was 
valid.  The  principle  of  that  case  seems  to  us  to  be  entirely  distinct 
and  essentially  different  from  the  principle  applicable  to  a  case 
where  provisions  like  the  one  under  consideration  have  been  brought 
in  question.  In  the  Railroad  Case  there  was  a  present  contract  to 
sell,  and  the  parties  simply  made  an  agreement  as  to  the  manner 
of  determining  the  price  to  be  paid.  Such  an  agreement  was  valid, 
within  all  the  authorities.  They  might  have  agreed  to  have  it 
determined  by  arbitration  or  by  reference,  and  such  an  agreement 
would  have  been  valid.  The  principle  of  the  cases  cited  was  en- 
tirely inapplicable  to  such  a  question.  In  that  case  there  was  a 
present  issue  or  question  to  be  determined,  and  the  parties  agreed  as 
to  the  manner  in  which  it  should  be  determined.  That  they  clearly 
had  the  right  to  do.  But  in  this  case  the  provision  in  the  policy 
was  for  the  determination  of  such  matters  and  differences  as  might 
in  the  future  arise  in  the  performance  of  this  contract,  and  at- 
tempted in  advance  to  designate  the  tribunal  which  should  de- 
termine those  rights  when  they  should  arise.  We  think  the  Rail- 
road Case  is  clearly  distinguishable  from  this.  While  we  are  not 
satisfied  that  the  decision  in  the  Greve  Case  is  correct,  yet,  as  the 
question  in  that  case  is  unlike  the  one  under  consideration  here, 
it  is  unnecessary  to  further  discuss  it,  or  to  expressly  dissent  from 
the  doctrine  there  laid  down.  We  are  of  the  opinion  that  the 
weight  of  authority  is  to  the  effect  that  such  a  provision  as  that 
contained  in  the  policy  in  this  case  is  a  nullity,  and  in  no  way  ousts 
or  limits  the  jurisdiction  of  the  court,  or  affects  the  law  relating  to 
the  method  in  which  such  an  action  should  be  tried.  That  after  the 
right  of  action  had  sprung  into  existence  the  defendant  might  have 
waived  her  right  to  a  trial  by  jury,  and  consented  to  a  reference, 
there  can  be  no  doubt.  Code  Civ.  Proc  §  1009.  But  parties  can- 
not, in  advance,  by  a  general  agreement,  provide  that  their  differ- 
ences shall  be  submitted  to  arbitrators  or  referees,  and  thus  entirely 
oust  the  court  of  its  jurisdiction;  nor  can  they  by  such  an  agree- 
ment oust  the  court  of  any  part  of  its  jurisdiction,  or  supersede  the 
law  which  provides  the  method  of  trial,  and  regulates  the  proceed- 
ings in  an  action.  The  plaintiff  had  a  right  to  a  trial  by  jury.  The 
court,  under  the  law,  had  control  over  the  proceedings  in  the  ac- 
tion. The  agreement  under  consideration,  so  far  as  its  effect  would 
be  to  foreclose  or  change  such  right  or  control,  was  invalid.  Order 
reversed,  with  f  10  costs  and  disbursements,  and  motion  denied,  with 
$10  costs.    All  concur. 
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LANCE  r.  SHAUQHNESSY. 


(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1805.) 

L  Evidence— J  udoment  in  Former  Action. 

Where  the  issues  In  an  action  have  been  adjudicated  in  a  former  action 
between  the  same  parties,  the  judgment  in  a  former  action  is  admissible 
as  evidence  of  the  facts  established  by  it,  though  it  is  not  pleaded,  and 
therefore  is  not  a  bar  to  the  subsequent  action. 

i.  Res  Judicata— Findings. 

The  findings  of  the  court  do  not  constitute  a  bar  in  a  subsequent  action 
between  the  same  parties,  unless  followed  by  a  judgment  based  thereon. 

&  Same— Immaterial  Facts. 

In  an  action  to  set  aside  a  judgment  obtained  against  a  corporation 
on  the  ground  that  the  corporation  was  insolvent  (Laws  1892,  c.  688, 
S  48),  a  finding  that  a  payment  by  the  corporation  to  the  judgment  cred- 
itor before  the  judgment  was  entered  was  made  in  good  faith  is  im- 
material, and  therefore  is  not  conclusive  in  a  subsequent  action  by  the 
receiver  of  the  corporation  to  recover  the  amount  so  paid. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  George  A.  Lance,  as  temporary  receiver  of  the  Sheridan 
Scotch-Cap  Company,  against  Patrick  J.  Shaughnessy,  to  recover 
money  paid.  From  a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  made 
on  the  minutes,  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN, 
JJ.  . 

William  E.  Lewis,  for  appellant 
Jones  &  Townsend,  for  respondent 

MARTIN,  J.  The  sole  purpose  of  this  action  was  to  recover  of 
the  defendant  the  sum  of  f 1,500  and  interest  upon  the  ground  that 
it  was  paid  to  the  defendant  by  an  insolvent  corporation,  with  the 
intent  of  giving  him  a  preference  over  its  other  creditors.  The 
action  was  based  upon  the  provision  of  section  48  of  the  stock  cor- 
poration law  (Laws  1892,  c.  088),  which  declares: 

"No  conveyance,  assignment  or  transfer  of  any  property  of  any  such  cor- 
poration by  it  or  by  any  officer,  director  or  stockholder  thereof,  nor  any 
payment  made,  judgment  suffered,  lien  created  or  security  given  by  it  or 
by  any  officer,  director  or  stockholder  when  the  corporation  is  insolvent  or 
its  insolvency  is  imminent,  with  the  intent  of  giving  a  preference  to  any 
particular  creditor  over  other  creditors  of  the  corporation  shall  be  valid. 
Every  person  receiving  by  means  of  any  such  prohibited  act  or  deed  any 
property  of  the  corporation  shall  be  bound  to  account  therefor  to  its  cred- 
itors or  stockholders  or  other  trustees.  •  •  •  Every  transfer  or  assign- 
ment or  other  act  done  in  violation  of  the  foregoing  provisions  of  this  section 
shall  be  void." 

At  the  time  of  the  payment  the  defendant  held  a  note  of  $4,000 
against  the  Sheridan  Scotch-Cap  Company,  a  domestic  corporation 
organized  under  chapter  40  of  the  Laws  of  1848,  and  subsequent  acts 
amendatory  thereof  and  supplemental  thereto.  That  corporation 
was  in  fact  insolvent  at  the  time.  The  note  held  by  the  defendant 
was  given  July  14,  1892,  dated  on  that  day,  and  made  payable  10 
days  after  its  date.    A  suit  thereon  against  the  corporation  had  been 
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commenced  more  than  20  days  before  the  payment  was  made,  and 
the  corporation  had  made  defanlt  in  answering,  so  that  a  judgment 
might  have  been  properly  entered  upon  that  day.  After  the  pay- 
ment, and  on  the  following  day,  the  defendant  entered  a  judgment 
for  12,541.84,  being  the  amount  of  the  defendant's  note,  interest, 
and  costs,  less  the  $1,500  so  paid  thereon.  Upon  the  same  day 
(August  20th),  proceedings  were  instituted  by  a  majority  of  its  stock- 
holders for  a  voluntary  dissolution  of  the  corporation  on  the  ground 
of  insolvency,  and  the  plaintiff  was  subsequently  appointed  as  tem- 
porary receiver.  An  examination  of  the  evidence  given  upon  the 
trial  of  this  action  renders  it  quite  obvious  that  it  was  sufficient 
to  sustain  the  finding  of  the  jury  that  the  payment  in  question  was 
made  when  the  corporation  was  insolvent,  and  with  the  intent  of 
giving  a  preference  to  the  defendant  over  its  creditors. 

The  sole  question  presented  upon  this  appeal  relates  to  the  validity 
of  the  defendant's  exception  to  the  ruling  of  the  court  in  excluding 
the  judgment  roll  in  a  former  action  by  the  plaintiff  against  the 
defendant  and  the  sheriff  of  Oneida  county.  The  judgment  roll 
which  was  offered  in  evidence  shows  that  that  action  was  brought  by 
the  plaintiff  against  the  defendant  and  John  C.  Schreiber,  as  sheriff 
of  Oneida  county,  to  set  aside  the  judgment  obtained  by  the  de- 
fendant against  such  corporation,  and  also  to  set  aside  and  vacate  a 
levy  which  had  been  made  by  the  defendant  the  sheriff  upon  its 
property  under  and  by  virtue  of  an  execution  issued  upon  such  judg- 
ment The  ground  upon  which,  in  that  action,  the  plaintiff  sought 
to  set  aside  the  judgment,  was  that  the  corporation  was  insolvent, 
and  that  the  judgment  was  suffered  to  be  taken  by  default  by  the 
officers  of  the  corporation  in  contemplation  of  its  insolvency,  and  by 
collusion  with  the  defendant  The  relief  asked  therein  was  that 
the  judgment  and  levy  be  set  aside  and  vacated,  and  that  the  prop- 
erty so  levied  upon  be  awarded  to  the  plaintiff.  The  defendants 
in  that  action  interposed  answers  which,  so  far  as  material  here, 
put  in  issue  the  allegations  of  the  complaint  that  such  judgment 
was  permitted  to  be  taken  by  default  by  the  officers  of  such  cor- 
poration, in  contemplation  of  insolvency,  or  by  collusion  between 
the  defendant  and  such  officers.  The  issues  in  that  case  were  tried 
at  a  special  term,  and  the  court,  among  other  matters,  found  that  the 
payment  in  question  in  the  present  action  was  made  in  good  faith, 
that  the  officers  of  the  corporation  did  not  act  in  collusion  with  the 
defendant  in  the  matter  of  such  payment,  and  that  it  was  not  made 
with  the  intent  of  giving  a  preference  to  the  defendant  over  other 
creditors  of  such  corporation.  The  judgment  entered  in  pursuance 
of  such  findings  adjudged  that  the  plaintiff  had  failed  to  make  out  a 
cause  of  action  against  the  defendant,  and  that  the  defendant 
Schreiber,  as  such  sheriff,  pay  over  to  the  defendant  Shaughnessy 
the  proceeds  of  the  sale  upon  such  execution,  but  contained  nothing 
in  relation  to  the  payment  under  consideration.  The  court  having 
in  the  former  action  found  in  the  defendant's  favor  upon  the  precise 
question  at  issue  in  the  present  case,  the  question  is  whether  the 
judgment  in  that  case  was  conclusive  evidence  against  the  plaintiff. 
The  claim  of  the  respondent  that  this  ruling  should  be  sustiined 
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upon  the  ground  that  the  former  judgment  was  not  set  up  in  the 
answer  as  a  bar  to  this  action  ought  not,  we  think,  to  be  upheld. 
An  examination  of  the  appeal  book  discloses  that  the  judgment  roll 
was  offered  in  evidence,  and  objected  to  as  inadmissible  and  incom- 
petent under  the  pleadings,  when  the  court  remarked:  "The  only 
purpose  of  it  is  upon  the  ground  of  estoppel,  is  it  not?"  To  which 
the  counsel  for  the  defendant  then  said:  "Yes,  sir;  our  idea  is 
that  the  judgment  is  evidence,  and  conclusive  evidence.  We  do  not 
have  to  plead  it"  Although  the  defendant's  counsel  answered  the 
question  of  the  court  in  the  affirmative,  from  what  he  added  it  is 
manifest  that  he  was  seeking  to  introduce  the  judgment  roll  as  con- 
clusive evidence  against  the  plaintiff,  and  not  to  establish  a  technic- 
al estoppel,  and  the  court  must  have  so  understood  it  The  court 
however,  sustained  the  objection,  and  the  defendant  excepted.  If 
this  judgment  was  conclusive  between  the  parties  as  to  the  question 
in  issue  in  this  case,  we  are  clearly  of  the  opinion  that  the  court 
erred  in  excluding  it;  for  although  the  record  of  a  former  judg- 
ment is  not  admissible,  as  constituting  a  bar  or  an  estoppel  to  an 
action,  without  being  pleaded,  yet,  when  the  issues  in  an  action  have 
been  adjudicated  in  a  former  action  between  the  parties,  the  judg- 
ment in  the  former  action  is  proper  as  evidence  of  the  facts  estab- 
lished thereby,  although  not  pleaded,  and,  as  evidence,  is  conclu- 
sive in  an  action  between  the  same  parties.  Krekeler  v.  Ritter,  62 
N.  Y.  372. 

Thus  we  are  led  to  the  consideration  of  the  question  whether  the 
former  judgment  was  a  bar  to  this  action.  As  we  have  already 
seen,  the  sole  purpose  of  the  former  action  was  to  set  aside  the 
judgment  obtained  by  the  defendant  and  the  levy  made  by  the 
sheriff.  The  judgment  entered  in  that  action  was  to  that  effect  only. 
It  contained  no  adjudication  as  to  the  validity  of  the  payment  made 
to  the  defendant.  Under  such  circumstances,  we  think  the  former 
judgment  was  not  conclusive  evidence  against  the  plaintiff,  and 
in  no  way  affected  his  rights  of  recovery.  The  findings  of  a  court 
in  a  former  action  upon  the  precise  point  involved  in  a  subsequent 
one  between  the  same  parties  constitutes  no  bar,  unless  followed  by 
a  judgment  based  thereon.  The  judgment  is  the  bar,  and  not  the 
preliminary  determination  of  the  court.  Springer  v.  Bien,  128  N. 
Y.  99, 27  N.  E.  1076.  It  is  only  the  material,  relevant,  and  necessary 
facts  which  are  decided  in  an  action  that  are  conclusively  deter- 
mined thereby.  A  judgment  does  not  operate  as  an  estoppel  in  a 
subsequent  action  between  the  parties,  as  to  immaterial  and  unes- 
sential facts,  even  though  put  in  issue  by  the  pleadings  and  directly 
decided.  It  is  final  as  to  such  facts  as  are  litigated  and  decided 
therein  which  have  such  a  relation  to  the  issue  that  their  determina- 
tion was  necessary  to  the  determination  of  that  issue.  Stannard  v. 
Hubbell,  123  N.  Y.  530,  25  N.  E.  1084;  House  v.  Lockwood,  137  N. 
Y.  259,  33  N.  E.  595.  Applying  the  doctrine  of  these  cases  to  the 
question  before  us,  it  becomes  apparent  that  the  judgment  roll  of- 
fered in  evidence  was  not  evidence  upon  the  questions  at  issue  in  this 
action.  In  the  former  action,  the  question  whether  the  f 1.500  was 
paid  with  or  without  an  intent  to  give  the  defendant  preference 
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over  the  other  creditors  of  the  corporation  was  immaterial  and  unes- 
sential to  the  determination  of  the  question  of  the  validity  of  the 
defendant's  judgment,  and  the  subsequent  proceedings  under  it  It 
follows,  therefore,  that  the  court  committed  no  error  in  rejecting  the 
judgment  roll  offered  which  would  justify  us  in  reversing  the 
plaintiff's  judgment  As  no  other  questions  are  raised  by  the  ap- 
pellant, it  follows  that  the  judgment  should  be  affirmed. 
Judgment  and  order  amrmed,  with  costs.    All  concur. 


(86  Hun,  415.) 

McNANEY  v.  HALL  et  aL 

(Supreme  Court.  General  Term,  Fourth  Department  May  4,  1885.) 

L  Fraudulent  Conveyances— Action  to  Set  Aside — Who  Mat  Sue. 

Creditors  cannot  sue  to  Bet  aside  a  deed  executed  by  their  debtor 
shortly  before  he  made  an  assignment  for  benefit  of  creditors,  bnt  the 
action  can  be  maintained  only  by  the  assignee. 

2.  Same— Proof-  of  Fraud. 

The  fact  that  a  debtor  exhibited  .an  Incorrect  list  of  his  assets  to  hte 
creditors,  with  false  representations  as  to  the  value,  and  told  the  creditors 
that  If  they  would  not  take  the  property  at  such  valuations  In  satisfaction 
of  their  debts  they  would  not  get  anything.  Is  not  conclusive  evidence 
that  an  assignment  for  benefit  of  creditors  subsequently  made  by  him  was 
made  with  fraudulent  Intent,  but  may  be  considered  aa  bearing  on  that 
question. 

8.  Assignment  for  Benefit  of  Creditors— Schedules  bt  Assignee. 

Where  the  assignor  neglected  to  make  the  schedules,  and  the  assignee 
made  them,  but  omitted  some  small  Items  of  property,  the  assignment  is 
not  thereby  invalidated. 

4.  Appeal — Review— Weight  of  Evidence. 

Findings  of  the  trial  court  will  not  be  disturbed  on  appeal  unless 
they  are  against  the  weight  of  evidence,  or  the  proofs  so  clearly  pre- 
ponderate in  favor  of  a  contrary  result  that  It  can  be  said  with  reason- 
able certainty  the  trial  court  erred. 

5.  Judgment— Kes  Judicata. 

A  judgment  In  an  action  to  set  aside  a  general  assignment  as  in  fraud 
of  creditors  is  not  conclusive  In  a  subsequent  action  by  another  creditor, 
suing  in  behalf  of  himself  and  all  creditors  similarly  situated,  to  set 
aside  the  assignment. 

Appeal  from  special  term,  Chemung  county. 

Action  by  John  McNaney,  in  behalf  of  himself  and  all  other  judg- 
ment creditors  of  Francis  G.  Hall  similarly  situated  who  shall  here- 
after join  in  this  action,  against  Francis  G.  Hall,  William  S.  Carr, 
and  Timothy  S.  Pratt,  as  executors  of  Samuel  S.  Hamlin,  deceased, 
and  Samuel  C.  Taber,  as  assignee  for  the  benefit  of  creditors  of 
Francis  G.  Hall,  to  set  aside  a  general  assignment,  to  set  aside  cer- 
tain deeds,  etc.  The  complaint  was  dismissed  on  the  merits,  with 
costs,  and  plaintiff  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Baldwin  &  Baldwin  and  Alex.  Gumming,  for  appellant 
Charles  J.  Bissell,  for  respondent  Francis  G.  Hall. 
Reynolds,  Stanchfleld  &  Collin,  for  respondents  William  S.  Carr 
and  others,  executors,  etc.,  and  Samuel  C.  Taber,  as  assignee,  etc 
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MARTIN,  J.  The  purpose  of  this  action  was  twofold:  (1)  To 
set  aside  a  general  assignment  for  the  benefit  of  creditors  made  by 
the  defendant  Francis  G.  Hall  to  the  defendant  Taber;  and  (2)  to 
set  aside  certain  deeds,  assignments,  bills  of  sale,  and  other  transfers 
and  conveyances  made  by  the  defendant  Francis  G.  Hall  to  the  de- 
fendant Samuel  8.  Hamlin.  The  ground  upon  which  the  plaintiff 
sought  to  set  aside  the  general  assignment  and  the  other  convey- 
ances mentioned  was  that  they  were  made  with  an  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  defendant  Hall. 

On  August  21, 1884,  the  plaintiff's  assignor  recovered  a  judgment 
against  the  defendant  Hall  for  $1,050.21.  An  execution  was  issued 
thereon,  which  was  returned  wholly  unsatisfied.  Subsequently, 
and  in  March,  1889,  the  judgment,  which  was  the  basis  of  this 
action,  was  duly  assigned  to  the  plaintiff.  For  several  years  prior 
to  July  21,  1884,  the  defendant  Hall  was  engaged  in  business  as  a 
private  banker  at  the  city  of  Elmira.  On  that  day  he  suspended 
payment  at  his  bank,  and  closed  the  doors,  claiming  that  he  was 
unable  to  continue  business  and  meet  his  obligations.  At  that 
time  he  was  the  owner  of  a  large  amount  of  valuable  real  and  per- 
sonal property,  and  was  indebted  to  a  large  number  of  persons  in 
an  amount  which  exceeded  the  value  of  such  property.  After  his 
suspension,  the  depositors  and  other  creditors  of  the  defendant 
Hall  called  upon  him  for  a  settlement  of  their  claims.  He  made 
a  list  of  his  property,  and  placed  an  estimate  of  value  opposite  each 
piece,  which  he  showed  his  creditors  as  a  true  list  and  a  correct 
statement  of  their  value.  The  list  did  not  specify  all  his  property, 
and  the  values  were  exaggerated.  In  his  negotiations  with  his  cred- 
itors, he  offered  them  the  property  mentioned  in  the  list  at  the 
prices  designated,  in  payment  of  their  claims,  and  to  some  of  them 
stated  that  he  had  no  other  property,  and  could  pay  in  no  other 
way,  and  that  if  they  would  not  take  the  property  at  the  prices  they 
would  get  nothing,  and  would  get  nothing  if  they  sued.  Between 
the  21st  of  July  and  the  1st  of  August  he  compromised  with  some 
of  his  creditors  by  transferring  to  them  a  portion  of  his  property 
at  excessive  prices,  and  thus  paid  and  extinguished  about  $85,000 
of  his  indebtedness.  These  transfers  were  made  and  received  in 
good  faith,  without  any  intent  to  hinder,  delay,  or  defraud  his 
creditors.  Among  the  creditors  of  the  defendant  Hall  were  Samuel 
8.  Hamlin  and  Betsy  P.  Hall.  The  latter  transferred  to  the  former 
all  her  claims  against  the  defendant  Hall  on  July  24,  1884.  Be- 
tween the  21st  of  July  and  the  1st  of  August  the  defendant  Hall 
transferred  to  the  defendant  Hamlin  the  real  estate  and  property 
mentioned  in  the  complaint.  These  transfers  were  in  form  absolute, 
but  were  made  and  accepted  upon  the  agreement  between  the  de- 
fendants Hall  and  Hamlin  that  the  latter  should  accept  them  as 
collateral  security  for  the  indebtedness  of  Hall  to  him,  and  that  he 
should  be  responsible  only  for  what  he  received  out  of  the  property 
so  transferred.  The  defendant  Hall  was  indebted  to  Hamlin  at  that 
time  in  a  sum  exceeding  $ 60,000.  After  these  transfers  were  made, 
and  on  the  1st  of  August,  1884,  the  defendant  Hall  made  a  general 
assignment  to  the  defendant  Taber  of  all  his  property,  not  exempt 
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by  law,  for  the  benefit  of  his  creditors.  The  assignment  contained 
no  preferences  except  as  to  the  wages  and  salaries  of  his  employes. 
The  defendant  Taber  accepted  the  trust  under  such  assignment, 
qualified  as  such  assignee,  took  possession  of  the  estate,  and  entered 
upon  the  discharge  of  his  duties,  and  continued  to  act  as  such  as- 
signee until  the  commencement  of  this  action.  The  defendant  Hall 
having  omitted  to  make  and  file  any  inventory  or  schedule  of  the 
assigned  estate,  one  was  made  and  filed  by  the  assignee.  By  inad- 
vertence or  mistake  on  the  part  of  the  assignee,  and  without  fraud 
or  fraudulent  intent,  the  inventory  or  schedules  were  defective  in 
omitting  therefrom  the  property  transferred  by  the  defendant  Hall 
to  Hamlin  and  others  as  collateral  security.  The  foregoing,  briefly 
stated,  are  the  facts  found  by  the  referee.  He  also  found  that  the 
general  assignment  for  the  benefit  of  creditors  and  the  transfers 
and  conveyances  made  to  the  defendant  Hamlin  were  made  and  ac- 
cepted in  good  faith,  and  without  any  intent  to  hinder,  delay,  or 
defraud  the  creditors  of  the  defendant  Hall,  and  held  that  the  de- 
fendants were  entitled  to  a  judgment  dismissing  the  plaintiffs  com- 
plaint with  costs,  and  directed  judgment  accordingly. 

The  important  issues  in  this  case  were  whether  the  general  as- 
signment made  by  Hall,  and  the  transfers  and  conveyances  made  to 
Hamlin  as  collateral  security  for  the  debts  held  by  him  against 
Hall,  were  made  with  an  intent  to  hinder,  delay,  or  defraud  his 
creditors.  We  deem  it  unnecessary  to  state  in  detail  all  the  various 
acts,  circumstances,  and  transactions  which  are  relied  upon  by 
the  appellant  as  evidence  that  the  assignment  and  transfers  in 
question  were  made  with  a  fraudulent  intent  The  evidence  dis- 
closed a  variety  of  circumstances  and  many  transactions  from  which, 
if  unexplained,  an  inference  of  fraud  might  perhaps  have  been 
drawn.  The  defendants  have,  however,  introduced  evidence  which 
has  explained  the  circumstances  and  transactions  thus  relied  upon 
in  a  manner  which,  if  believed,  would  show  that  the  purpose  of  the 
transfers  in  question  was  an  honest  one,  and  that  they  were  made  in 
good  faith.  While  the  evidence  shows  that  Hall  transferred  to 
Hamlin  a  large  amount  of  real  and  personal  property,  yet  it  also 
discloses  that  he  was  largely  indebted  to  Hamlin.  These  trans- 
fers were  as  security  only,  so  that,  if  the  property  transferred  ex- 
ceeded in  value  the  amount  of  Hamlin's  debt,  the  creditors  of  Hall 
would  have  the  benefit  of  any  surplus  there  might  be.  It  was  at 
least  natural  that  Hall  should  have  secured  his  indebtedness  to 
Hamlin,  who  was  a  relative,  and  had  been  his  friend  from  his  youth 
up,  and  advanced  to  him  these  large  sums  of  money.  If  his  pur- 
pose in  making  these  transfers  was  an  honest  one,  and  it  was  in- 
tended thereby  to  secure  the  debts  owing  Hamlin,  and  that  was  its 
only  purpose,  he  had  a  right  to  thus  secure  him,  and  the  transac- 
tion was  valid.  Bank  v.  Williams,  128  N.  Y.  77,  28  N.  E.  33;  Wil- 
liams v.  Whedon,  109  N.  Y.  333,  337,  16  N.  E.  365;  Paper  Co.  v. 
O'Dougherry,  36  Hun,  79,  affirmed  99  N.  Y.  673;  Knapp  v.  McGowen, 
96  N.  Y.  75,  86;  Dorr  v.  Beck,  76  Hun,  540,  28  N.  Y.  Supp.  206; 
Sumner  v.  Skinner,  80  Hun,  201,  30  N.  Y.  Supp.  4;  Murphy  v. 
Briggs,  89  N.  Y.  446,  452.    The  fact  that  Hall  agreed  to  take  charge 
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of  the  property  and  to  manage  it  for  Hamlin  was  perhaps  a  circum- 
stance to  be  considered  by  the  referee  in  determining  the  question 
of  fraudulent  intent  But  when  it  is  remembered  that  Hamlin 
was  an  old  man,  who  was  infirm,  unable  to  assume  the  care  and 
labor  incident  to  looking  after  this  large  property,  and  that  Hall 
had  previously  acted  for  him  in  the  transaction  of  his  business, 
it  seems  but  natural  that  it  should  have  been  agreed  between  them 
that  Hall  should  look  after  it  for  him.  With  this  explanation  the 
potency  of  that  circumstance  as  an  evidence  of  fraudulent  intent  is 
very  much  diminished,  if  not  substantially  overcome. 

Again,  it  is  contended  that  the  amount  of  the  property  trans- 
ferred was  large.  This  is  true,  but  the  debts  it  was  given  to  secure 
were  also  large.  The  property  transferred  was  not  so  greatly  in 
excess  of  the  debts  to  be  secured  as  to  constitute  a  circumstance 
of  much  weight  bearing  upon  the  question  of  fraud.  Indeed,  the 
referee  has  found  that  the  Value  of  the  property  transferred  was 
in  fact  less  than  the  amount  of  the  debts  owing  by  Hall  to  Hamlin. 
Moreover,  if  the  general  assignment  was  valid,  this  action,  under  the 
allegations  of  the  complaint,  could  not  be  maintained  by  the  plaintiff 
to  set  aside  the  transfers  and  conveyances  made  to  Hamlin.  Under 
such  circumstances,  the  action  could  only  be  maintained  by  the  as- 
signee, as  the  right  to  assail  those  conveyances  on  the  ground  of 
fraud  was  vested  in  him  alone.  Spring  v.  Short,  90  N.  Y.  538; 
Crouse  v.  Frothingham,  97  N.  Y.  105,  113;  Loos  v.  Wilkinson.  110 
N.  Y.  195,  209,  18  N.  E.  99;  Prentiss  v.  Bowden,  145  N.  Y.  342,  40 
N.  E.  13. 

When  we  consider  the  question  of  the  validity  of  The  general  as- 
signment, we  find  that  the  evidence  renders  it  quite  clear  that  at  the 
time  of  his  suspension  the  defendant  Hall  did  not  intend  to  make 
a  general  assignment  for  the  benefit  of  his  creditors,  but  believed 
that  he  could  adjust  his  debts  by  distributing  among  his  creditors 
all  the  property  owned  by  him  at  excessive  prices,  and  that  he  could 
borrow  sufficient  money  to  pay  the  remainder  after  his  property  had 
been  so  distributed.  This  course  was  industriously  and  effectively 
pursued  by  him  until  his  creditors,  by  attachments,  issued  and  threat- 
ened, rendered  an  assignment  practically  necessary. 

But  it  is  said  that  when  the  inventory  was  filed  the  property 
transferred  to  Hamlin  as  collateral  security,  and  property  transferred 
to  some  of  his  other  creditors  as  collateral,  and  some  other  small 
items  of  property,  were  omitted  from  the  schedule,  and  hence  the 
referee  should  have  found  that  the  general  assignment  was  made  with 
an  intent  to  hinder,  delay,  and  defraud  his  creditors.  The  evidence 
discloses  that  the  schedules  were  made  by  the  assignee,  and  not  by 
the  assignor.  It  is  true,  however,  that  he  was  consulted  in  regard 
to  making  them.  We  do  not  think  the  act  of  the  assignee  in  making 
the  schedules  in  any  way  reflects  upon  the  act  of  the  defendant  Hall 
in  making  the  assignment.  Denton  v.  Merrill,  43  Huu,  221,  232. 
The  question  here  was  as  to  the  intent  of  the  defendant  Hall  at  the 
time  the  assignment  was  made.  If  his  purpose  was  honest,  the  in- 
strument was  valid.  Hardmaun  v.  Bowen,  39  N.  Y.  200.  But  the 
subsequent  acts  of  the  assignor  were  admissible  to  reflect  upon 
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the  original  intent  Shultz  v.  Hoagland,  85  N.  Y.  464.  The  most, 
therefore,  that  can  be  said  in  this  case,  is  that  the  omission  of  the 
assignor  to  correct  the  schedules  made  by  the  assignee,  by  inserting 
therein  the  property  omitted,  was  a  circumstance  to  be  taken  into 
consideration  by  the  referee  in  determining  the  intent  with  which 
the  assignment  was  made.  If,  as  the  referee  found,  the  omission 
was  not  an  intentional  one,  but  was  the  result  of  forgetfulness  or 
oversight  on  the  part  of  the  assignor,  or  if  he  supposed  it  unnecessary, 
then  little  weight  was  to  be  given  to  such  omission,  especially  as 
all  the  facts  relating  to  that  property  were  known  to  the  public, 
and  had  been  testified  to  by  Hall  when  examined  under  the  assign- 
ment act,  so  that  the  actual  situation  must  have  been  known  to  his 
creditors.   As  was  said  by  Finch,  J.,  in  the  Shultz  Case: 

"It  would  be  hard  to  find  any  schedules  absolutely  perfect,  or  any  debtor 
who  could  Inventory  every  Item  of  his  property  with  strict  accuracy.  Boom 
must  be  allowed  for  honest  mistake,  and,  possibly,  even  for  careless  and 
thoughtless  error." 

See,  also,  Peyser  v.  Meyers,  135  N.  Y.  599, 32  N.  E.  699,  and  Ellis  H. 
Koberts  &  Co.  v.  Buckley,  145  N.  Y.  215,  39  N.  E.  966. 

It  is  also  said  that  the  transfers  of  property  to  pay  a  portion  of 
his  creditors,  and  of  other  portions  of  Ids  property  to  secure  other 
of  his  creditors,  including  the  defendant  Hamlin,  his  wife,  his  brother, 
the  Chemung  Canal  Bank,  and  Charles  J.  Langdon,  were  evidence 
that  the  assignment  was  made  with  an  intent  to  defraud  his  creditors. 
Each  of  these  transfers  was  a  circumstance  to  be  considered  by  the 
referee  in  determining  this  question  of  intent,  and  yet,  when  it  is 
found  that  in  each  of  those  cases  the  defendant  Hall  was  in  fact 
indebted  to  the  creditors  secured,  and  that  the  property  transferred 
as  collateral  for  such  debt  was  not  greatly  disproportionate  to  the 
debt  sought  to  be  secured,  the  referee  might  well  have  been  led  to  the 
conclusion  that  those  circumstances  were  entitled  to  but  little  weight 
in  determining  the  question  of  the  intent  with  which  such  general 
assignment  was  made. 

The  appellant  also  contends  that  the  exhibition  by  Hall  of  an  in- 
correct list  of  his  assets,  his  representations  concerning  it,  and  his 
threats  to  creditors,  were  evidence  of  an  intent  to  defraud  his  cred- 
itors by  the  assignment  which  was  subsequently  made.  It  may  be 
assumed,  we  think,  that  this  was  a  circumstance  which  the  learned 
referee  was  authorized  to  consider  in  determining  that  question,  but 
it  was  neither  controlling  nor  conclusive  evidence  of  fraud. 

Upon  all  the  evidence  in  the  case,  the  referee  has  found  that  the 
general  assignment  made  by  the  defendant  Hall  and  the  transfers  by 
him  to  the  defendant  Hamlin  were  made  in  good  faith,  for  a  valuable 
consideration,  and  without  any  intent  to  hinder,  delay,  or  defraud  the 
creditors  of  the  defendant  Hall.  A  patient  and  careful  examina- 
tion of  the  great  volume  of  evidence  contained  in  the  appeal  books 
in  this  case  has  led  us  to  the  conclusion  that  these  findings  of  the 
referee  are  sustained  by  the  evidence.  The  evidence  in  the  case  was 
conflicting,  and  it  is  quite  possible  that  different  inferences  might 
have  been  drawn,  and  different  conclusions  reached,  from  the  testi- 
mony of  the  witnesses  and  the  transactions  and  circumstances  de- 
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veloped  by  the  evidence.  This  was  clearly  a  case  where  the  ques- 
tions at  issue  were  of  fact  for  the  referee,  and  the  findings  were  not 
so  plainly  against  the  weight  of  evidence,  nor  did  the  proof  so 
clearly  preponderate  in  favor  of  a  contrary  result,  that  it  can  be  said 
with  reasonable  certainty  that  the  referee  erred  in  his  conclusion. 
Where  a  review  of  the  facts  by  an  appellate  tribunal  is  proper,  it 
is  under  no  obligation  to  arbitrarily  adopt  the  conclusions  of  the 
trial  court;  yet  great  consideration  will  be  accorded  to  its  opinions, 
especially  where  there  is  evidence  on  both  sides,  and  the  mind  of 
the  court  has  been  called  upon  to  weigh  conflicting  statements  and 
inferences,  and  to  decide  upon  the  credibility  of  opposing  witnesses. 
In  reviewing  the  determination  of  a  trial  court  in  such  a  case,  the 
appellate  court  is  not  warranted  in  reversing  upon  the  sole  ground 
that  in  its  opinion  the  trial  court  should  have  reached  a  different 
conclusion.  To  justify  such  a  course,  it  should  appear  that  the  find- 
ings of  the  trial  court  were  against  the  weight  of  evidence,  or  the 
proof  so  clearly  preponderated  in  favor  of  a  contrary  result  that  it 
can  be  said  with  reasonable  certainty  that  the  trial  court  erred  in  its 
conclusion.  Westerlov.  De  Witt,  86  N.  Y.  340;  Crane  v.  Baudouine, 
55  N.  Y.  256;  Sherwood  v.  Hauser,  94  N.  Y.  626;  Baird  v.  Mayor, 
etc.,  of  City  of  New  York,  96  N.  Y.  567;  Lowery  v.  Erskine,  113  N.  Y. 
52,  20  N.  E.  588;  Devlin  v.  Bank,  125  N.  Y.  756,  26  N.  E.  744; 
Barnard  v.  Gantz,  140  N.  Y.  249,  35  N.  E.  430.  We  are  of  the  opin- 
ion that,  under  the  doctrine  of  the  authorities  cited,  the  findings  of 
the  referee  should  be  upheld. 

The  appellant,  however,  contends  that  a  former  judgment,  in  an 
action  in  which  John  R.  Purtell  and  another  were  plaintiffs,  and 
Francis  6.  Hall  and  Samuel  G.  Taber  were  defendants,  was  a  bar  or 
conclusive  evidence  against  the  defendants  Hall  and  Taber.  That 
action  was  brought  by  the  plaintiffs  therein  against  the  defendants 
for  the  sole  purpose  of  setting  aside  the  general  assignment  of  Hall 
to  the  defendant  Taber.  The  judgment  adjudged  the  assignment  to 
be  fraudulent  and  void,  and  set  it  aside  only  as  against  the  plaintiffs 
in  that  action.  That  action  was  by  the  plaintiffs  therein  alone,  and 
not  in  behalf  of  other  creditors.  The  plaintiff  in  this  action  was 
not  a  party  to  that  action,  nor  a  privy  of  the  plaintiff  therein,  and 
hence  was  in  no  way  bound  by  the  judgment.  Indeed,  he  was  not 
a  creditor  of  Hall  until  March,  1889,  when  he  purchased  the  judgment 
upon  which  he  bases  his  right  to  maintain  this  action.  We  think 
the  judgment  in  that  action  was  not  an  estoppel  or  conclusive  evi- 
dence against  either  of  the  defendants  in  this  action,  and  the  referee 
properly  so  held.  Shipman  v.  Rollins,  98  N.  Y.  311,  330;  Moore 
v.  City  of  Albany,  Id.  396|  409;  Masten  v.  Olcott,  101  N.  Y.  152,  160, 
4  N.  E.  274;  Quinby  v.  Carhart,  133  N.  Y.  579,  30  N.  E.  972. 

While  an  examination  of  the  requests  to  find  proffered  by  the  plain- 
tiff and  those  proffered  by  the  defendants  shows  that  in  some  in- 
stances the  learned  referee  has  made  findings  upon  such  requests  that 
are  perhaps  somewhat  inconsistent,  still  we  find  nothing  in  those  find- 
ings which  materially  affects  the  questions  at  issue  in  the  case,  and 
therefore  they  furnish  no  reason  to  disturb  the  judgment.  We  have 
examined  the  various  rulings  to  which  our  attention  has  been  called 
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by  the  appellant,  but  have  discovered  no  error  in  them  that  would 
justify  a  reversal.  Nor  do  we  deem  it  necessary  to  discuss  them 
further  than  to  say  that  each  of  the  rulings  has  been  carefully  ex- 
amined and  considered  by  us.  We  are  of  the  opinion  that  the  find- 
ings of  the  referee  in  this  case  are  fully  sustained  by  the  evidence, 
that  no  exceptions  were  taken  which  would  justify  a  reversal,  and 
that  the  judgment  herein  should  be  affirmed.  Judgment  affirmed, 
with  costs.    All  concur. 


(85  Hun,  530.) 

PEOPLE  v.  HELMER. 
(Supreme  Court,  General  Term,  Fifth  Department.  April  12, 1895.) 

1.  Corporations— Officers— Exhibiting  False  Books  to  Public  Examthkb. 

On  Indictment  of  the  president  of  a  bank  for  exhibiting  to  a  public 
officer  duly  authorized  to  examine  into  the  affairs  of  the  bank,  with 
intent  to  deceive,  false  and  forged  books  (Pen.  Code,  §  592),  evidence 
that  defendant  was  in  the  bank  at  the  time  the  examiner  called,  and 
knew  the  object  of  his  visit,  though  defendant  did  not  personally  show 
the  books,  is  sufficient  to  show  that  defendant  exhibited  the  books. 

2.  Same— Knowledge  of  Falsity. 

In  such  case,  defendant  cannot  be  convicted  unless  it  is  shown  that 
he  knew  that  the  books  exhibited  to  the  examiner  were  false  and  forged. 
•  * 

Appeal  from  court  of  oyer  and  terminer,  Niagara  county. 

Joshua  S.  Helmer  was  convicted  of  the  crime  of  having,  as  an 
officer  of  a  corporation,  knowingly  exposed  and  exhibited  to  a 
public  officer  duly  authorized  to  investigate  the  affairs  of  said  cor- 
poration, with  intent  to  deceive  such  officer,  false  and  forged  books. 
Pen.  Code,  §  592.  From  a  judgment  of  conviction,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  made  on  the  minutes,  defend- 
ant appeals.  Reversed. 

Argued  before  D WIGHT,  P.  J.,  and  LEWIS  and  BRADLEY,  JJ. 

E.  M.  Ashley  and  Tracy  C.  Becker,  for  appellant 
P.  F.  King,  Dist.  Atty.,  for  respondent 

LEWIS,  J.  It  was  charged  in  the  indictment:  That  on  the 
21st  day  of  September,  in  the  year  1893,  the  defendant  was,  and 
had  been  for  several  years  prior  thereto,  the  president  and  a  di- 
rector of  the  Merchants'  Bank  of  the  City  of  Lockport,  a  state  bank 
doing  business  in  said  city.  That  there  was  kept  by  said  bank, 
among  others,  the  following  books,  to  wit:  A  teller's  tickler  or 
cash  book,  which  purported  to  show  the  correct  amount  and  kinds 
of  cash  on  hand  in  said  bank  at  the  close  of  business  on  the  20th 
day  of  September,  1893;  a  register  of  drafts  which  purported  to 
show  the  date,  number,  amount,  and  the  party  in  whose  favor 
each  draft  drawn  by  said  bank  upon  its  New  York  correspond- 
ent up  to  the  day  mentioned;  and  also  a  discount  book,  in  which 
was  purported  to  be  entered  the  kind  of  paper,  the  date,  name 
of  the  maker  and  indorser,  the  amount,  and  the  time  and  place 
of  payment  of  all  the  commercial  paper  discounted  by  the  bank, 
and  the  aggregate  amount  of  discounts  up  to  the  close  of  the 
day  mentioned.    That  the  books  aforesaid,  with  others,  each  con- 
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tained  false  and  forged  entries,  and  that  the  defendant,  on  the 
21st  day  of  September,  1893,  feloniously  and  knowingly  did  present, 
expose,  and  exhibit  said  false  books  to  a  Mr.  Clark,  who  was  duly 
authorized  to  examine  the  affairs  of  the  bank,  and  who  was  at  the 
bank  on  that  day  for  that  purpose.  He  was  charged  in  other 
counts  with  haying  aided,  assisted,  and  advised  other  officials  in 
the  bank  in  presenting  false  books.  The  only  books  which  it  will 
be  necessary  to  consider  in  disposing  of  this  appeal  are  the  cash 
and  discount  books  and  the  draft  register.  There  was  evidence 
tending  to  show  that  there  were  false  entries  in  each  one  of  these 
books,  by  which  they  failed  to  show  the  true  condition  of  the  bank 
at  the  close  of  business  on  the  20th  day  of  September,  1893.  The 
evidence,  we  think,  fairly  established  that  the  defendant  exhibited 
the  books  mentioned  to  the  examiner.  It  was  not  shown  that  he 
personally  called  the  examiner's  attention  to  the  books,  nor  handed 
them  to  him,  but  they  were  .there  upon  the  tables  of  the  bank, 
accessible  to  the  examiner,  and  the  defendant  was  in  and  about 
the  bank,  and  knew  the  purpose  of  Mr.  Clark's  visit.  It  was  in- 
cumbent upon  the  people  to  show  that  the  defendant  knew  that 
these  books  contained  false  and  fraudulent  entries,  and  that  defend- 
ant presented  or  exposed  them  to  the  examiner  with  intent  to  de- 
ceive him. 

It  was  made  to  appear  by  entries  in  the  cash  book  that  the  bank 
had  on  hand,  at  the  close  of  business  on  the  20th  of  September,  the 
sum  of  |18,705.55,  when  in  fact  the  actual  amount  was  only  $11,- 
705.55.  The  difference  was  represented  by  two  checks  drawn  by 
the  cashier,  Mr.  Arnold,  as  county  treasurer  of  the  county  of  Niag- 
ara, upon  other  banks  in  Niagara  county, — one  for  $4,000,  and  the 
other  for  $3,000.  These  two  checks  had  been  placed  in  the  bank 
by  Mr.  Arnold,  to  cover  moneys  which  he  had  drawn  from  the 
Merchants'  Bank  for  his  own  use.  The  defendant  knew  that  the 
checks  had  been  so  deposited,  and,  while  Mr.  Clark  was  engaged 
in  counting  the  cash  actually  in  the  bank,  the  defendant  left  the 
bank,  and  borrowed  $7,000  in  currency,  which  he  caused  to  be 
placed  in  the  vault  of  the  bank,  to  be  delivered  to  Mr.  Clark,  to  be 
counted  as  cash  actually  in  the  bank;  and  after  it  had  been  so 
counted,  and  on  the  same  day,  the  defendant  returned  the  identical 
money  to  the  persons  from  whom  he  had  borrowed  It  There  was 
at  the  time  a  sufficient  amount  of  county  money  on  deposit  in  the 
banks  upon  which  these  checks  were  drawn  to  pay  them,  and  they 
would  have  been  paid  at  any  time  had  they  been  presented.  They 
were  banks  which  had  been  duly  designated  as  depositories  of  the 
county  funds.  There  was  at  this  time  the  well-known  stringency 
in  the  money  market,  and  Mr.  Arnold  had  been  requested  by  the 
officers  of  said  banks  to  favor  them,  and  not  draw  out  the  county 
deposits  more  than  was  absolutely  necessary.  There  was  nothing 
in  the  use  made  of  these  checks  tending  to  show  an  intention  on 
the  part  of  either  the  defendant  or  Mr.  Arnold  to  defraud  the  bank. 
The  defendant  had  the  general  supervision  over  the  affairs  of  the 
bank,  and  attended  to  its  correspondence.  He  had  nothing  to  do 
with  keeping  the  books  or  making  entries  therein.    While  he 
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unquestionably  had  the  right  to  examine  the  bank  books,  it  waa 
not  shown  to  be  a  part  of  his  duties,  and  obviously  it  would  have 
been  impracticable  for  him  to  have  done  so  to  any  extent,  and  per- 
formed his  duties  as  president. 

We  assume,  in  deciding  the  case,  that  it  was  a  question  for  the 
jury  whether  the  defendant  knowingly,  feloniously,  and  wrong- 
fully exhibited  the  cash  book  containing  false  entries  as  to  the 
amount  of  cash  in  the  bank  to  Mr.  Clark,  with  intent  to  deceive 
him.  It  cannot  be  said  that  his  guilt  in  that  respect  was  estab- 
lished beyond  a  reasonable  doubt.  To  justify  a  conviction  upon 
circumstantial  evidence,  not  only  must  the  facts  proved  be  consist- 
ent with  and  point  to  the  defendant's  guilt  beyond  a  reasonable 
doubt,  but  they  must  be  inconsistent  with  his  innocence.  People 
v.  Stokes,  2  N.  Y.  Cr.  R.  382.  After  a  careful  examination,  we 
have  failed  to  find  any  evidence  tending  to  show  that  the  defendant 
had  any  knowledge  or  cause  for  suspicion  that  there  were  ever  any 
false  entries  made  either  in  the  discount  book  or  the  draft  register. 
The  office  of  the  discount  book  was  to  show  what  commercial  paper 
had  been  discounted  by  the  bank.  When  Mr.  Clark,  the  examiner, 
called  for  the  discount  book,  Mr.  Arnold  informed  him  that  there 
was  a  large  number  of  promissory  notes  which  had  been  discounted 
by  the  bank  which  bad  not  been  entered  in  the  discount  book;  and, 
at  the  suggestion  of  Mr.  Clark,  the  cashier  proceeded  to  write  them 
up.  Arnold  had  been  misappropriating  the  funds  of  the  bank  to 
a  large  amount,  and,  to  cover  up  his  defalcation,  had  forged  a 
number  of  promissory  notes,  amounting  to  about  f 35,000.  He  en- 
tered in  the  discount  book  this  forged  paper,  together  with  about 
150,000  of  genuine  notes,  which  had  been  discounted,  and  had  not, 
therefore,  been  entered  in  the  discount  book.  After  entering  the 
genuine  and  forged  paper,  Arnold  delivered  the  notes  and  the  book 
to  Mr.  Clark.  Defendant  was  not  present  at  the  time.  The  de- 
fendant was  ignorant  of  Arnold's  defalcation,  and  knew  nothing 
about  this  forged  paper.  When  Clark  came  to  examine  the  forged 
paper,  he  suspected  its  genuineness,  and  called  the  defendant's  at- 
tention to  the  matter.  There  was  an  absence  of  any  evidence 
that  the  defendant  saw  the  discount  book  while  Arnold  was  en- 
gaged in  entetfng  the  notes,  or  knew  at  any  time  what  entries 
he  had  made  therein,  until  Clark  called  to  his  attention  his  suspi- 
cions about  the  paper.  Arnold  was  not  then  in  the  bank.  When 
he  returned,  the  defendant  interviewed  him,  and  soon  learned  by 
confession  of  Arnold  that  he  had  been  guilty  of  forging  the  paper. 
Mr.  Arnold  was  called  as  a  witness  by  the  people,  and  testified 
that  he  was  guilty  of  forging  the  paper,  but  that  the  defendant 
knew  nothing  of  it.  Mr.  Clark  asked  defendant's  permission  to 
take  the  suspected  paper  away  from  the  bank,  promising  to  return 
it  in  four  or  five  days.  To  this  the  defendant  objected,  saying  that 
he  had  no  right  to  consent  to  it  without  being  authorized  so  to  do  by 
the  directors  of  the  bank.  Mr.  Clark  suggested  that  he  at  once 
call  a  meeting  of  the  directors,  and  the  defendant  informed  him 
that  he  knew  that  there  was  not  a  quorum  of  the  directors  at  that 
time  in  the  city.    After  the  defendant's  attention  was  called  to  the 
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forged  paper,  the  discount  book,  bo  far  as  appears  from  the  evi- 
dence, was  not  examined  or  referred  to  by  the  examiner. 

Our  attention  is  called  by  the  learned  counsel  for  the  people  to 
the  refusal  of  the  defendant  to  permit  Mr.  Clark  to  take  the  sus- 
pected paper  away  from  the  bank,  as  evidence  tending  to  show  that 
he  was  aware  of  its  being  forged.  We  fail  to  see  in  his  refusal  the 
slightest  evidence  of  guilt  on  his  part.  There  was  at  that  time 
simply  a  suspicion  that  the  paper  was  forged,  for  this  occurred  be- 
fore the  confession  of  Arnold.  If  it  was  forged,  the  defendant  did 
not  know  who  committed  the  forgery.  The  paper  had  been  pre- 
sented by  a  man  who  had  been  up  to  that  time  a  trusted  officer  of 
the  bank.  Arnold  had  been  connected  with  the  bank  for  many  years, 
in  different  capacities,  for  a  longer  time  than  the  defendant,  and 
had  up  to  that  time  enjoyed  the  unquestioned  confidence,  not  only 
of  the  officers  of  the  bank,  but  of  the  community.  He  was  serving  his 
third  term  as  treasurer  of  the  county  of  Niagara.  The  defendant  was 
suddenly  confronted  with  the  fact  that  the  cashier  had  presented  this 
suspected  paper  as  genuine.  It  was  most  natural  and  entirely  prop- 
er for  him  to  reply  to  the  request  of  Mr.  Clark  as  he  did.  He  nat- 
urally wanted  to  see  the  cashier,  and  ascertain  what  he  had  to  say 
about  the  paper  while  it  was  in  the  bank.  When  he  learned  from 
Arnold  that  he  had  been  guilty  of  forging  the  paper,  and  was  a  de- 
faulter, the  defendant  at  once  called  in  another  director  of  the  bank, 
and  they  succeeded  in  inducing  Mr.  Arnold  to  transfer  real  estate 
and  securities  to  an  amount  which  nearly  or  quite  indemnified  the 
bank  against  loss.  This  is  also  urged  by  the  district  attorney  as  evi- 
dence tending  to  show  guilt  on  the  part  of  the  defendant  We  do 
not  so  consider  it.  It  was,  we  think,  entirely  proper  for  the  defend- 
ant to  seek  to  indemnify  the  bank,  as  he  was  shown  to  have  done. 

There  was  evidence  tending  to  show  that  Mr.  Arnold  had  filled 
out  three  several  drafts,  at  different  times  theretofore,  upon  a  New 
York  bank,  which  was  the  correspondent  of  the  Merchants'  Bank,  and 
presented  them  to  the  defendant  for  his  signature,  and  defendant 
signed  them.  Two  of  these  drafts  were  for  $1,200  each,  and  the 
third  one  was  for  the  sum  of  $2,000.  The  cashier,  in  entering  them 
in  the  draft  register,  instead  of  stating  the  true  amounts,  entered 
one  for  the  sum  of  $200,  another  for  $23.50,  and  the  third  for  $15.76. 
By  making  these  false  entries,  it  appeared  by  the  draft  register  that 
the  Merchants'  Bank  had  on  deposit  with  its  New  York  correspond- 
ent a  larger  amount  of  money  than  it  actually  had,  to  wit,  the  differ- 
ence between  the  sums  actually  mentioned  in  the  drafts  and  the  en- 
tries made  in  the  draft  register,  and  these  were  the  errors  appear- 
ing in  the  draft  register.  The  defendant  had  nothing  to  do  with 
making  these  entries,  and  there  was  an  absence  of  any  evidence 
tending  to  show  that  he  ever  had  any  knowledge  or  any  grounds  of 
suspicion  that  there  were  false  entries  in  the  draft  register. 

At  the  close  of  the  charge  to  the  jury,  the  defendant's  counsel  re- 
quested the  court  to  charge  the  jury  that  there  was  no  proof  suffi- 
cient to  warrant  a  conviction  that  the  defendant  knew  of  any  false, 
forged,  or  altered  entry  in  the  discount  book  when  it  was  presented 
or  exhibited  to  Clark.   The  court  replied:  aI  decline  to  change  my 
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charge  in  regard  to  the  discount  book."  It  appears  by  reference  to 
the  charge  that  the  court  had  not  given  the  instruction  requested 
to  the  jury,  but,  on  the  contrary,  had  submitted  to  them  the  question 
whether  the  defendant  knew  of  these  false,  forged,  and  counterfeit 
notes,  and  that  they  had  been  entered  upon  the  discount  book. 
There  was  not,  as  before  stated,  any  evidence  that  the  defendant  did 
know  of  the  forged  notes  or  of  the  entries  upon  the  books,  but  the 
facts  and  circumstances  as  related  by  the  witness  negatived  any  such 
claim.  Counsel  for  the  defendant  submitted  a  like  request  as  to  the 
draft  register.  The  court  replied  that  that  was  a  question  for  the 
jury,  and  that  he  would  not  change  the  charge  in  that  regard.  The 
jury  had  not  been  charged  as  requested,  but  the  court  had  submitted 
to  them  the  question  as  to  whether  there  were  false  entries  in  that 
book  to  the  knowledge  of  the  defendant,  and  whether  he  was  con- 
nected in  any  manner  with  the  presentation  of  the  book  to  Mr.  Clark. 
Defendant's  counsel  requested  the  court  to  charge  the  jury  that  there 
was  no  proof  sufficient  to  warrant  a  conviction  that  the  defendant 
presented  or  exhibited  the  draft  register  to  Clark,  The  court  de- 
clined to  change  his  charge  in  that  respect  Neither  the  request  nor 
the  substance  of  it  had  been  charged.  The  only  evidence  upon  the 
subject  of  the  draft  register  being  submitted  to  Mr.  Clark  came  from 
Clark  himself.  He  testified  that  he  did  not  examine  it  at  any  time, 
and  did  not  call  for  the  draft  register,  and  that  the  entries  in  the 
register  did  not  enter  into  any  part  of  his  examination.  We  are  of 
the  opinion  that  the  substantial  rights  of  the  defendant  were  prej- 
udiced by  the  failure  of  the  court  to  comply  with  the  requests  speci- 
fied. The  facts  developed  by  the  evidence  as  to  the  forging  of  the 
notes,  and  their  entry  in  the  discount  book,  and  the  false  entries  in 
the  draft  register,  presented  questions  of  much  greater  moral  turpi- 
tude than  the  facts  as  to  the  entries  in  the  cash  book.  If  the  de- 
fendant exhibited  or  caused  to  be  exhibited  to  Mr.  Clark  the  discount 
book  with  knowledge  of  the  entry  therein  of  these  forged  notes,  his 
guilt  was  established  beyond  any  reasonable  doubt,  and  the  same 
may  be  said  of  the  draft  register.  The  people  having  failed  to  con- 
nect the  defendant  in  any  way  with  these  false  entries,  or  with  the 
presentation  of  these  books  with  knowledge,  he  was  entitled  to  have 
that  branch  of  the  case  taken  from  the  jury.  "A  misdirection  opon 
one  point  is  sufficient,  although  the  jury  may  have  properly  found 
their  verdict  upon  another  point,  as  to  which  there  was  no  misdirec- 
tion."  3  Whart.  O.  Law  (7th  Ed.)  §  3248. 

Because  of  the  errors  mentioned,  the  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial  granted.    All  concur. 


(S(i  Hun,  331.) 

DUELL  et  al.  v.  McCRAW. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

1.  Building  Contracts— Powers  of  Architect. 

A  provision  in  a  building  contract  that  should  any  dispute  arise  re- 
specting the  true  construction  or  meaning  of  the  drawings  or  specifica- 
tions, the  matter  should  be  decided  by  the  architect  and  that  his  decision 
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should  be  final  and  conclusive,  gives  the  architect  the  power  to  dispense 
with  requirements  contained  In  the  specifications. 

1  Sams— Waiver  of  Architect's  Certificate. 

Before  the  completion  of  a  building  which  was  being  erected  by  plain- 
tiff for  defendant  under  a  contract  providing  that  the  final  payment 
should  be  made  when  the  architect  should  give  a  certificate  that  it  was 
due,  defendant  requested  plaintiff  to  allow  a  family  to  move  into  the 
building.  Plaintiff  replied  that  he  was  unwilling  to  do  so  unless  defend- 
ant would  accept  the  building  as  far  as  it  had  been  completed,  where- 
upon the  architect,  in  the  presence  of  defendant,  said  that  they  were 
satisfied  with  the  work,  as  far  as  It  was  completed,  and  that,  if  plaintiff 
would  allow  defendant  to  take  possession,  she  would  pay  the  balance  on 
completion  of  the  building.  Held,  that  the  requirement  of  the  contract 
as  to  the  final  certificate  of  the  architect  was  waived. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Seneca  Duell  and  another  against  Sarah  R.  McCraw 
to  recover  a  balance  alleged  to  be  due  on  a  building  contract. 
From  a  judgment  entered  in  Broome  county,  in  favor  of  plaintiffs, 
for  |852.84,  besides  costs,  defendant  appeals.  Affirmed. 


Argued  before  HARDIN,  P.  J,  and  MARTIN  and  MERWTN, 


Cifrtiss  &  Newell,  for  appellant 
Millard  &  Stewart,  for  respondents. 

MERWIN,  J.  This  action  is  brought  to  recover  a  balance  claimed 
to  be  due  on  a  building  contract.  On  the  24th  October,  1890,  the 
plaintiff  Duell  and  the  defendant  entered  into  a  contract,  in  writing, 
for  the  erection  by  Duell,  on  or  before  April  1, 1891,  of  a  store  and 
tenement  block  on  a  lot  of  defendant  on  State  street,  in  the  city 
of  Binghamton.  Specifications  and  drawings  were  attached  that 
were  made  by  an  architect,  Mr.  Reynolds.  The  work  was  to  be 
done  under  his  direction,  to  his  satisfaction,  and  to  be  testified  by 
his  certificate.  The  price  was  |7,150,  of  which  $400  was  payable 
when  the  foundation  was  completed,  f  500  when  the  frame  was  up 
and  sheathed,  $1,000  when  the  brickwork  was  finished,  f 1,000  when 
the  block  was  inclosed,  f 1,000  when  the  block  was  plastered,  §1,000 
when  the  block  was  cased  and  trimmed,  and  the  balance,  of  $2,250, 
when  the  block  was  completed,  "provided  that  in  each  of  the  said 
cases  a  certificate  be  obtained  from  the  architect  that  the  pay- 
ment is  due."    The  sixth  clause  of  the  contract  was  as  follows: 

"Sixth.  Should  any  dispute  arise  respecting  the  true  construction  or  mean- 
ing of  the  drawings  or  specifications,  the  same  shall  be  decided  by  the  archi- 
tect, and  his  decision  shall  be  final  and  conclusive;  but,  should  any  dispute 
arise  respecting  the  true  value  of  extra  work  or  work  omitted,  the  same 
shall  be  valued  by  two  competent  persons,— one  employed  by  the  owner,  and 
the  other  by  the  contractor,— and  those  two  shall  have  power  to  name  an 
umpire,  whose  decision  shall  be  binding  on  all  parties." 

The  tenth  or  last  clause  was  as  follows: 

"Tenth.  The  last  payment  on  this  contract  shall  not  be  paid  until  all 
charges  for  extra  work  and  allowances  for  omissions  have  been  rendered, 
agreed  to,  and  certified  by  the  architect." 

Soon  after  the  contract  was  executed,  the  work  was  commenced, 
the  plaintiff  Carrington  having,  by  transfer  from  Duell,  with  consent 
of  defendant,  become  owner  of  a  one-half  interest    The  rear  of 
v.33N.Y.8.no.5 — 34 
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the  lot  was  low  ground,  and  in  the  specifications  there  was  the  fol- 
lowing clause: 

"The  ground  being  soft  where  rear  of  building  is  located,  It  will  be  neces- 
sary to  dig  a  trench  four  feet  deep  and  six  feet  wide,  and  fill  with  concrete 
two  feet  deep,  composed  of  broken  stone  and  the  proper  proportions  of 
Howe's  cave  cement,  and  as  directed  by  architect  The  water  In  the  cave 
will  have  to  be  drawn  back  and  kept  pumped  out  until  the  foundation  is  com- 
plete. Concrete  foundation  to  be  extended  40  feet  on  either  side  of  building, 
if  considered  necessary  by  architect" 

It  was  soon  found  that  the  character  of  the  ground  where  the 
rear  wall  was  to  be  located  was  such  that  the  concrete  foundation 
specified  in  the  specifications  would  not  answer  the  purpose.  The 
plaintiffs  so  informed  the  defendant,  who  replied  that  they  must 
consult  the  architect  about  any  changes  in  the  foundation.  There- 
upon the  architect,  at  the  expense  of  the  defendant,  caused  rows  of 
spiles  to  be  driven  as  a  basis  for  the  rear  foundation  wall,  and 
upon  these  the  plaintiffs,  by  direction  of  the  architect,  built  the 
wall;  and  it  was  agreed  between  the  plaintiffs  and  the  architect, 
acting  for  the  defendant,  that  the  sum  of  f 65  should  be  allowed  by 
the  plaintiffs  to  the  defendant  out  of  the  contract  price  for  the 
concrete  not  used  wnder  the  rear  wall,  as  called  for  by  the  specfHca- 
tions.  The  work  proceeded,  and  on  or  before  January  26,  1891, 
the  foundation  walls  were  completed,  and  soon  thereafter  they  were 
inspected,  measured,  and  accepted  by  the  architect;  and  on  the  27th 
March,  1891,  he  issued  his  certificate  No.  1,  stating  that  $500  was 
due  the  plaintiffs.  This  amount  included  the  first  payment  of  $400 
on  the  contract,  and  the  delay  in  issuing  the  certificate  was  oc- 
casioned by  the  filing  of  a  lien  by  the  mason  who  constructed  the 
walls.  On  this  certificate  the  defendant  paid  $485.  On  the  21st 
February,  1891,  the  architect  issued  his  certificate  No.  2,  for  $500; 
on  March  1,  1891,  his  certificate  No.  3,  for  $1,000;  and  on  March 
24,  1891,  his  certificate  No.  4,  for  $1,000.  And  the  defendant  paid 
the  plaintiffs  the  full  amount  of  these  certificates.  After  the  is- 
suing of  these  certificates,  a  dispute  arose  between  defendant  and 
one  Lee  over  the  materials  furnished  by  him  for  the  plastering  in 
the  building,  and  the  architect  issued  no  certificate  for  the  payment 
due  when  the  plastering  was  completed,  and  has  never  issued  any 
further  certificates.  It  is  not  claimed  that  the  plaintiffs  are  re- 
sponsible for  the  contest  with  Lee.  The  defendant  afterwards, 
without  a  certificate  from  the  architect,  paid  the  plaintiffs,  on  the 
18th  April,  1891,  the  sum  of  $500;  on  April  30th,  $1,000;  on  May 
10th,  $245;  on  May  13th,  $125;  and  on  May  23d,  $600.  These 
payments  amounted  to  $5,455.  Adding  thereto  the  amount  of  the 
claim  of  Lee,  $579.35,  which  the  defendant  assumed,  also  the  sum 
of  $65,  allowed,  as  hereinbefore  stated,  on  account  of  not  using 
concrete,  and  the  sum  of  $105,  agreed  to  be  deducted  from  the  con- 
tract price  on  account  of  changes  made  soon  after  the  execution  of 
the  contract,  there  remained  of  the  contract  price  the  sum  of 
$945.65.  The  building  was  not  completed  by  April  1st,  but  the  de- 
lay, as  the  referee  properly  finds,  is  not  chargeable  to  plaintiffs, 
as  it  was  mainly  occasioned  by  the  change  in  the  basis  of  the  founda- 
tion wall.    The  main  controversy  at  the  trial  was  in  relation  to 


Sup.  Ct] 


DUELL  t.  M'CRAW. 


531 


the  settling  of  the  rear,  side,  and  center  walls,  its  canse,  and  the 
consequent  injury  to  the  building,  and  also  over  the  question  of 
acceptance. 

There  is  no  doubt  that  the  walls  settled  to  some  extent,  but  the 
evidence  is  conflicting  as  to  how  much,  and  also  as  to  the  effect 
The  defendant  claimed  that  the  settling  was  mainly  due  to  the  im- 
proper foundation  of  the  side  and  center  walls,  and  the  failure 
to  bind  the  center  to  the  rear  wall ;  while  the  claim  of  the  plaintiffs 
was  that  the  settling  was  attributable  to  the  manner  in  which  the 
piling  was  placed  by  the  defendant  under  the  rear  wall,  and  the 
failure  to  place  it  to  some  extent  under  the  other  walls.  The 
main  defect  claimed  to  exist  in  the  foundation  of  the  side  and  center 
walls  was  the  failure  to  lay  a  concrete  basis.  This  was  not  re- 
quired by  the  architect,  and  the  defendant  suggests  that  he  had  no 
discretion  to  dispense  with  it  under  the  terms  of  the  specification  on 
that  subject  above  quoted.  We  are,  however,  inclined  to  think  that 
he  had.  That  was  his  interpretation  of  the  provision,  and  under  the 
contract,  in  case  of  doubt  in  the  construction  or  meaning  of  the 
drawing  or  specifications,  he  was  the  arbiter.  He  accepted  the 
walls  knowing  the  concrete  was  not  there. 

It  is  also  claimed  that  the  base  course  under  the  side  and  center 
walls  does  not  conform  to  the  specifications.  It  is,  however,  in 
effect,  found  that  they  were  constructed  under  the  direction  of  the 
architect,  and  that  when  he  gave  the  certificate  No.  1,  which  covered 
the  first  payment,  he  knew  that  the  base  course  was  not  in  all 
respects  such  as  was  called  for  by  the  plans  and  specifications,  and 
he  knew  the  general  character,  size,  and  quality  of  the  base  courses 
complained  of.  The  defendant  claims  that,  in  regard  to  these  base 
courses  and  their  foundation,  the  plaintiffs  were  guilty  of  conceal- 
ment and  fraud;  but  the  referee  declines  to  so  find,  and  this  finding 
should  not,  we  think,  be  disturbed.  It  is  also  found  that  the  build- 
ing was  constructed  under  the  direction  of  the  architect,  who 
was  also  employed  and  paid  by  the  defendant  to  superintend  its 
construction;  that,  as  the  work  progressed,  the  original  plans  and 
specifications  were  departed  from  in  many  respects,  but  such  de- 
partures were  either  authorized  by  defendant  or  the  architect,  or  were 
waived  or  excused,  and  the  work  accepted  after  it  was  completed; 
that  there  are  numerous  defects  in  the  construction  of  the  building, 
but  they  are  not  of  such  a  character  as  to  pervade  the  whole  work, 
and  the  most  serious  defects  did  not  arise  from  and  were  not  caused 
by  any  willful  acts  of  the  plaintiffs,  and  are  susceptible  of  remedy; 
that  the  plaintiffs  substantially  performed  the  conditions  of  the  con- 
tract before  the  commencement  of  the  action,  except  such  as  were 
modified,  waived,  or  excused,  and  the  plaintiffs  intended  in  good 
faith  to  comply  with  the  terms  of  the  contract  These  findings 
are  challenged  by  the  defendant,  but  in  view  of  the  acceptance  to 
be  hereafter  referred  to,  and  the  allowances  made  by  the  referee  for 
defects,  we  find  no  good  reason  for  the  defendant  to  complain. 

It  is  suggested  that  the  architect  had  no  authority  from  the 
defendant  outside  of  that  given  by  the  contract,  and,  at  one  period 
in  the  course  of  the  trial,  it  seems  to  have  been  so  conceded.  Still, 
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afterwards  it  was  proved,  without  objection,  that  defendant  employed 
the  architect  to  overlook  and  superintend  the  building,  and  the 
finding  of  the  referee  on  the  subject  is  fully  supported.  It  is  quite 
clear  that  the  plaintiffs,  from  the  conduct  of  the  defendant,  had  the 
right  to  believe  that  the  architect  had  authority  from  her  to  con- 
sent to  modifications  in  the  character  or  manner  of  laying  of  the 
foundation  walls.   Thomas  v.  Stewart,  132  N.  Y.  580,  80  N.  E.  577. 

The  architect,  in  certifying  that  the  payment  was  due  which  by 
the  contract  was  payable  "when  the  foundation  is  completed,"  in  ef- 
fect certified  that  the  foundation  was  built  according  to  the  con- 
tract Ordinarily,  this  would  be  conclusive,  except  for  fraud  or 
mistake.  Wyckoff  v.  Meyers,  44  N.  Y.  143;  Anderson  v.  Meislahn, 
12  Daly,  149.  The  referee  finds  that  the  architect,  when  he  gave 
his  certificate  as  to  the  basement,  did  not  know  of  the  manner  in 
which  one  of  the  side  walls  was  laid  over  a  portion  of  a  stump,  and, 
to  remedy  this  defect,  the  referee  allowed  the  defendant  the  sum  of 
f 90.  He  also  found,  quite  favorably  to  the  architect,  that  he  did 
not  know  of  the  failure  to  bind  a  portion  of  the  center  wall  to  the 
rear  wall,  and,  to  remedy  this  defect,  he  allowed  the  defendant 
the  sum  of  $220.  To  remedy  minor  defects  in  other  portions  of  the 
building,  the  referee  allowed  the  defendant  the  sum  of  fill,  making 
in  the  aggregate  the  sum  of  $ 421  allowed  for  remedying  defects. 

Upon  the  subject  of  acceptance,  the  referee  finds: 

"That  on  the  2d  May,  1891,  the  defendant,  in  company  with  said  architect, 
went  to  said  building  where  plaintiffs  were  at  work,  and  requested  plaintiffs 
to  allow  defendant  to  move  a  family  into  said  building.  In  reply  to  such 
request,  the  plaintiff  Duell  stated  to  the  defendant  and  said  architect,  in  sub- 
stance, that  he  was  unwilling  to  permit  defendant  to  move  into  said  building 
unless  she  would  accept  the  building  as  far  as  the  work  had  been  com- 
pleted; whereupon  said  architect,  In  the  presence  of  defendant,  said  to 
plaintiffs,  in  substance,  that  they  were  satisfied  with  the  work  as  far  as 
It  was  completed  excepting  the  plastering,  and  that,  if  plaintiffs  would  al- 
low them  to  take  possession  of  said  building,  defendant  would  pay  plaintiffs, 
when  they  finished  the  building,  for  the  balance  unpaid  on  the  contract,  in- 
cluding extra  work,  except  the  sum  of  $579.35  (the  amount  of  Lee's  claim) 
for  materials  used  In  plastering.  That,  relying  upon  the  statements  made  by 
defendant  and  said  architect,  plaintiffs  then  and  there  consented  that  de- 
fendant might  move  into  the  building,  and  on  that  day  she  moved  a  tenant 
therein,  and  the  plaintiffs  surrendered  up  to  her  the  possession  of  said  build- 
ing, since  which  time  the  defendant  has  been  in  possession  and  occupancy 
of  said  building.  That  on  said  2d  day  of  May,  1891,  when  defendant  took 
possession  of  said  building,  plaintiffs  had  nearly  completed  the  same,  there 
remaining  to  be  done  some  work  on  the  stairs,  the  hanging  of  a  few  doors 
In  the  rear  of  the  building  upon  the  lower  floor  or  floors,  the  putting  of  two 
or  three  windows  in  the  cellar,  and  some  painting  upon  the  inside  In  the 
rear  of  said  building.  That,  within  a  few  days  thereafter,  plaintiffs  sub- 
stantially completed  what  remained  to  be  done  upon  said  building,  and  called 
upon  defendant  for  the  balance  of  their  pay  " 

The  evidence  is  sufficient  to  sustain  these  findings.  The  defend- 
ant afterwards  made  payments  to  the  extent  of  $970,  the  items  be- 
ing above  stated,  and  no  certificate  was  asked  for.  The  defendant 
took  upon  herself  the  adjustment  of  the  Lee  claim,  and  the  amount 
of  it  was,  by  consent,  deducted  from  the  contract  price.  The  con- 
troversy over  the  Lee  claim  seems  to  have  been  the  occasion  of  the 
architect's  stopping  his  certificates.    Inf erentially,  the  dispute  be- 
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tween  Lee  and  the  defendant  continued  after  this  suit  was  com- 
menced. The  plaintiffs,  before  commencing  suit,  applied  to  the 
architect  for  a  final  certificate,  which  he  declined  to  give.  The 
referee  allowed  extras  to  the  amount  of  $127.19.  The  evidence  fully 
sustains  this  allowance,  but  the  amount  was  not  agreed  to  by  the 
parties,  or  the  value  ascertained  in  the  manner  specified  in  the 
sixth  clause  of  the  contract  It  is  found,  however,  that  the  plain- 
tiffs, before  suit,  proposed  to  the  defendant  that  the  same  be  valued 
by  two  competent  persons,  one  to  be  appointed  by  the  plaintiffs, 
and  the  other  by  the  defendant,  they  to  have  power  to  name  an 
umpire,  but  the  suggestion  was  not  entertained  by  defendant,  and 
she  omitted  and  neglected  so  to  do.  Smith  v.  Alker,  102  N.  Y.  87, 
6  N.  E.  791. 

The  referee  held  that  by  the  agreement  of  May  2,  1891,  followed 
by  the  taking  of  possession  by  defendant,  there  was  a  waiver  by 
defendant  of  an  architect's  certificate  as  to  the  final  payment,  or 
for  the  extra  work  and  materials.  The  authorities  sustain  the 
referee  in  this  conclusion.  Flaherty  v.  Miner,  123  N.  Y.  382,  390, 
25  N.  E.  418;  Smith  v.  Alker,  supra;  Fallon  v.  Lawler,  102  N.  Y. 
228,  6  N.  E.  392;  Nolan  v.  Whitney,  88  N.  Y.  648. 

An  item  of  $200  was  allowed  the  plaintiffs  by  the  referee,  in  re- 
gard to  which  some  question  is  made.  The  plaintiff  Duell,  soon 
after  the  making  of  the  contract,  discovered  that  he  had  made  a  mis- 
take of  $300  in  his  figuring  on  the  brickwork.  He  informed  the 
defendant  of  this  mistake,  and  then,  as  the  referee  finds,  it  was 
agreed  between  him  and  defendant  that  he  should  go  on  and  com- 
plete the  building,  and,  when  completed,  he  should  exhibit  to  de- 
fendant his  bills,  showing  the  cost  of  constructing  the  building,  and, 
if  it  appeared  that  he  had  not  made  anything  upon  the  contract,  the 
defendant  would  allow  him  the  sum  of  $200,  in  addition  to  the 
amount  specified  in  the  contract  The  cost  of  construction  was  in 
fact  $7,428.39.  It  is  found  that  after  the  building  was  completed, 
and  before  suit,  the  plaintiffs,  at  different  times,  demanded  of  defend- 
ant a  settlement  and  payment,  and  were  ready  and  willing  to  show 
defendant  their  bills  and  what  they  had  paid  out  in  erecting  the 
building,  and  asked  defendant  to  fix  a  time  when  she  would  look 
over  their  bills;  but  defendant  neglected  and  omitted  so  to  do,  or 
to  pay  plaintiffs  the  balance  unpaid  on  the  contract  It  is  not 
claimed  that  there  was  not  a  sufficient  consideration  for  the  agree- 
ment of  the  defendant  (Munroe  v.  Perkins,  9  Pick.  298,  305;  Lat- 
timore  v.  Harsen,  14  Johns.  330;  Stewart  v.  Keteltas,  36  N.  Y.  392; 
3  Am.  &  Eng.  Enc.  Law,  836);  but  it  is  claimed  that  the  plaintiffs 
did  not  exhibit  their  bills.  They  seemed  to  have  been  ready  to  do 
it,  but  the  defendant  did  not  care  to  settle.  We  think  the  item  was 
properly  allowed.  At  the  trial,  one  of  the  questions  in  dispute 
was  whether  the  defendant  in  fact  made  a  certain  payment  which 
the  plaintiffs  denied.  This  was  clearly  a  question  of  fact,  and  the 
conclusion  of  the  referee  should  not  be  disturbed. 

We  have  thus  considered  what  appear  to  be  the  main  features  of 
the  case.  The  more  important  issues  were  on  questions  of  fact  In 
view  of  the  acceptance  and  promise  and  subsequent  occupancy  by 
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the  defendant,  a  case  is  presented  where  strict  performance  in  even 
particular  should  not  be  deemed  a  condition  precedent  to  the  plain- 
tiff s*  right  of  action  on  the  contract;  but  the  rule  as  to  substantial 
performance  (Woodward  v.  Fuller,  80  N.  Y.  312;  Murphy  v.  Stick- 
ley  Simonds  Co.,  82  Hun,  158,  31  N.  Y.  Supp.  295,  and  cases  cited) 
should  be  applied,  and  the  plaintiffs  be  allowed  to  recover  the  bal- 
ance of  the  contract  price,  less  the  damages  from  defects  attributable 
to  the  plaintiffs,  and  not  waived  by  the  defendant  The  referee 
has  proceeded  on  this  basis,  and  we  find  no  good  reason  for  disturb- 
ing the  result 
Judgment  affirmed,  with  costs.    All  concur. 


(8G  Hun,  348.) 

WHITE  et  al.  v.  SCHREIBER. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

Evidence — Competency. 

In  order  to  show  the  financial  responsibility  of  a  person,  a  witness 
who  has  known  him  for  a  number  of  years  may  be  asked  If  he  ever 
knew  of  such  person  having  any  property. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  J.  Martin  White  and  others  against  John  O.  Schreiber. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new  trial  made  on  the 
minutes,  defendant  appeals.  Affirmed. 

The  action  is  brought  to  recover  the  possession  of  a  quantity  of  hop  sack- 
ing. It  Is  alleged  by  the  plaintiffs  that  on  the  20th  August,  1802,  they  were 
the  owners  of  the  property,  and  entitled  to  its  possession,  and  that  on  that 
day  the  defendant  wrongfully  took  the  same,  and  detains  It,  although  de- 
manded by  the  plaintiffs;  that  on  the  23d  March,  1892,  and  the  19th  April 
1892,  the  plaintiffs  sold  and  delivered  the  property  on  credit  to  the  Sheridan 
Scotch-Cap  Company,  a  domestic  corporation  doing  business  at  Utica;  that 
said- company  was  then  to  its  own  knowledge  insolvent,  but  concealed  that 
fact,  and  obtained  the  goods,  with  the  preconceived  design  and  intent  at 
the  time  not  to  pay  for  the  same,  and  with  the  Intent  to  cheat  and  defraud 
the  plaintiffs;  that  the  sale  was  fraudulent  and  void,  and  no  title  to  the 
goods  passed;  that  on  or  about  the  20th  August,  1892,  the  defendant,  as 
sheriff  of  Oneida  county,  levied  on  the  same  under  an  execution  against  the 
company  in  favor  of  one  Shaughnessy.  The  answer  was  a  general  denial 
and  a  justification  under  the  execution.  The  verdict  awarded  the  posses- 
sion to  the  plaintiffs,  and  fixed  the  value  at  $881. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

W.  E.  Lewis,  for  appellant. 

Jones  &  Townsend,  for  respondents. 

MERWIN,  J.  No  point  is  made  by  the  appellant  on  the  facts. 
It  is,  however,  claimed  that  the  court  erred  in  three  of  its  rulings  on 
the  admission  of  evidence. 

1.  James  P.  Sheridan,  who  was  the  president  of  the  company,  and 
its  business  manager,  was  called  as  a  witness  by  the  plaintiffs, 
and,  among  other  things,  he  was  asked,  with  reference  to  the  pe- 
cuniary responsibility  of  one  Monckton,  who  was  the  treasurer  of 
the  company,  and  a  director,  the  following  question:    "Did  yon 
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know  of  his  having  any  property  outside  of  his  interest  in  this  stock 
in  1891?"  This  was  objected  to  "as  incompetent  and  immaterial," 
and  objection  overruled,  and  exception  taken,  and  the  answer 
was:  "No,  sir;  I  did  not.  I  have  not  known  of  his  having  any 
property  besides  his  interest  in  this  stock  in  the  past  three  years." 
The  suggestion  on  the  part  of  the  defendant  is  that,  conceding  that 
it  was  proper  for  the  plaintiffs  to  show  the  financial  responsibility  of 
Mr.  Monckton,  the  method  of  doing  it  permitted  by  the  court  was 
improper,  and  that  the  negative  evidence  of  Sheridan  was  not  ad- 
missible. It  appeared  that  Sheridan  had  known  Monckton  for  10 
or  12  years,  and  had  been  associated  with  him  in  business  for  several 
years.  The  objection  was,  we  think,  properly  overruled.  The  weight 
of  the  evidence  was  for  the  jury.  The  circumstances  as  to  Monck- 
ton's  responsibility  the  plaintiffs  had  a  right  to  show.  No  report 
had  been  filed  by  the  company  in  January,  1892,  so  that  the  directors 
were  personally  liable  to  a  certain  extent 

2.  One  W.  T.  Noyes  was  called  as  a  witness  by  the  plaintiffs,  and 
testified  that  he  was  the  superintendent  in  Utica  of  the  Bradstreet 
Company,  an  agency  which  was  organized  for  the  purpose  of  report- 
ing the  financial  standing  of  business  firms  and  corporations  and 
others  doing  a  mercantile  business,  and  had  offices  in  all  the  principal 
cities  in  the  United  States;  that  he  knew  the  plaintiffs'  firm,  and 
knew  Sheridan,  and  had  a  conversation  with  him  on  the  19th  Febru- 
ary, 1892,  at  the  office  of  the  Sheridan  Scotch-Cap  Company.  The 
question  was  then  asked:  "Will  you  state  the  conversation?"  This 
was  objected  to  **as  incompetent,  immaterial,  and  irrelevant,  and 
there  is  no  foundation  laid  for  it."  The  court  replied,  "I  think  it  is 
competent  as  the  declaration  of  an  officer  in  charge  of  the  com- 
pany's business,"  and  the  objection  was  overruled,  and  exception 
taken.    The  witness  answered : 

"I  called  on  Mr.  Sheridan,  and  I  first  informed  him  that  I  had  not  found 
any  certificate  showing  their  condition  filed  with  the  county  clerk.  He  in- 
formed me  that  they  had  not  filed  any.  Then  I  stated:  'If  that  is  the  case, 
your  company  is  in  better  condition  now  than  before,  and  that  practically 
makes  your  directors  liable  for  all  the  debts  of  the  concern.'  And  he  says: 
'Yes,  I  understand  so.'  Then  I  says:  'If  that  is  the  case,  I  will  change 
the  rating  from  what  it  was  before,— a  capital  of  $5,200.00,— and  give  you 
a  higher  credit  rating.'  And  I  says:  'If  there  has  been  no  change  in  the 
directors  or  officers  of  the  company,  of  course  they  would  be  personally 
held  liable  for  the  debts.'  He  said  there  had  been  no  change.  So,  on  the 
information  received  from  Mr.  Sheridan,  I  rewrote  the  report.  I  asked  him 
if  Mr.  Callahan  was  still  a  director.  He  said  that  he  was;  that  there  had 
been  do  change  in  the  directors.  I  always  judged  Mr.  Callahan  to  be  a 
man  of  financial  responsibility." 

The  following  then  occurred: 

"Q.  Did  this  information  go  Into  your  book  which  is  issued?  (Objected 
to  that  witness  should  not  be  permitted  to  state  what  went  into  the  book. 
Objection  overruled.  Exception  taken  by  defendant)  A.  The  rating  on 
which  this  report  Is  based  went  into  the  book.  Counsel  for  Defendant:  I 
ask  to  strike  out  what  this  witness  has  testified  to,  and  the  whole  of  it- 
all  that  he  states  as  having  occurred  between  him  and  Mr.  Sheridan.  The 
Court:  That  I  refuse.  (Exception  taken  by  defendant)" 

It  is  claimed  that  the  court  erred  in  admitting  the  testimony  of 
Noyes,  and  that  the  motion  to  strike  out  should  have  been  granted. 
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The  argument  is  that  it  did  not  appear  that  any  creditor  or  any 
person  ever  saw  or  received  any  information  from  the  rating  put 
into  the  report  This  objection  was  not  taken,  and,  if  it  had  been, 
it  may  be  that  it  might  have  been  obviated.  The  company  was 
evidently  getting  a  good  deal  of  credit  about  that  time.  Besides, 
it  does  not  seem  to  be  entirely  settled  that  enough  was  not  shown  to 
make  it  proper  as  a  contemporaneous  act  reflecting  on  the  question 
of  intent  The  statement  that  Mr.  Callahan  was  still  a  director 
was  not  true.  It  already  appeared  that  he  was  the  only  responsible 
man  connected  with  the  business,  and  Mr.  Sheridan,  for  the  company, 
was  willing  a  rating  should  be  based  on  his  responsibility,  and  it 
was  so  entered.  In  Hersey  v.  Benedict,  15  Hun,  282,  287,  Judge 
Talcott  says: 

"The  same  principle  upon  which  the  evidence  of  cotemporaneous  frauds  Is 
admitted,  as  bearing  on  the  intent  of  the  party  In  committing  the  fraud 
principally  In  question,  would  lead  to  the  admission  of  evidence  of  an  at- 
tempt to  commit  a  similar  fraud,  at  about  the  same  time,  by  similar  means, 
whether  successful  or  not" 

We  are  not  satisfied  that  there  was  any  such  error  in  admitting 
the  evidence,  or  in  denying  the  motion  to  strike  out,  as  would  prop- 
erly call  for  a  reversal. 

3.  After  it  was  proved  on  the  part  of  defendant  that  he  acted 
under  an  execution  against  the  company,  and  a  valid  levy  was  con- 
ceded, the  plaintiffs  called  the  defendant  as  a  witness,  and  asked 
the  question,  "Were  you  indemnified  in  this  case?"  An  objection 
to  this  as  "incompetent,  irrelevant,  and  immaterial"  was  overruled, 
and  exception  taken.  This  ruling  is  claimed  to  be  erroneous.  This, 
strictly  speaking,  may  be  so,  but  it  is  a  little  difficult  to  see  how  the 
defendant  was  harmed.  The  real  controversy  was  between  the  plain- 
tiffs and  the  judgment  creditor  whom  the  defendant  represented, 
and  the  defendant  had  no  personal  interest  in  the  matter.  With- 
out the  evidence  on  the  subject,  the  jury  would  very  likely  have  in- 
ferred that  the  sheriff  was  in  fact  indemnified. 

We  are  of  the  opinion  that  no  sufficient  reason  for  reversal  ap- 
pears, and  that  the  judgment  should  be  affirmed.  Judgment  and 
order  affirmed,  with  costs.    All  concur. 


(11  Misc.  Itep.  595.) 

ROOSEVELT  v.  LAND  &  RIVER  IMP.  CO.  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.  March  22,  1895.) 

L  Trusts—  Follo wing  Trust  Funds  —  Investment  in  Individual  Name  ow 

Trustee. 

Where  one  of  two  trustees  had  funds  of  the  trust  estate  In  his  posses- 
sion, and,  with  the  consent  of  his  cotrustee,  invested  part  thereof  in  non- 
negotiable  securities,  but  took  title  thereto  in  his  Individual  name,  such 
securities,  as  between  the  trustee  making  the  investment  or  his  general 
assignee  and  the  trust  estate,  are  the  property  of  the  trust  estate,  though 
the  money  invested  could  not  be  traced  directly  to  any  specific  funds. 

&  Same — Rights  of  Third  Persons— Estoppel  to  Dent. 

Where  a  trustee  negligently  permits  his  cotrustee  to  take  in  his  own 
name  mortgage  bonds  purchased  with  trust  funds,  the  trust  estate  Is 
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estopped  to  dispute  the  validity  of  an  assignment  of  the  bonds  by  such 
trustee  as  collateral  security  for  a  loan  procured  by  him. 

8.  Sam r— Remedy  against  Third  Person. 

Where  a  trust  estate  is  estopped  to  deny  the  validity  of  an  assignment 
by  the  trustee  of  securities  purchased  with  trust  funds  as  collateral  se- 
curity for  a  loan  procured  by  the  trustee  for  a  corporation  of  which  he 
was  an  officer,  the  corporation,  In  an  action  In  equity  to  which  all  the  in- 
terested persons  are  parties,  will  be  compelled  to  pay  the  amount  for 
which  the  bonds  had  been  pledged,  and  release  the  pledgee's  Hen. 

Action  by  James  Roosevelt,  as  trustee  of  the  estate  of  William  E. 
Howland,  deceased,  against  the  Land  &  River  Improvement  Com- 
pany and  others,  to  recover  possession  of  bonds  and  mortgages  as 
part  of  the  estate  of  plaintiff's  testator. 

Tracy,  Boardman  &  Piatt,  for  plaintiff. 

Sullivan  &  Cromwell,  for  defendant  assignee. 

Alfred  J.  Taylor,  for  defendant  Central  Trust  Company. 

C.  E.  Miller,  for  defendant  Williams. 

L.  A.  Ward,  for  defendant  Bank  of  Commerce. 

INGRAHAM,  J.  This  case  presents  several  novel  and  difficult 
questions,  and  I  have  given  to  it  much  thought  The  main  principles 
to  be  applied  in  the  disposition  of  most  of  the  questions  presented 
are,  however,  well  settled,  and  it  is  only  because  of  the  peculiar 
circumstances  which  exist,  and  the  ingenuity  with  which  Weeks 
endeavored  to  cover  up  his  frauds,  that  render  the  disposition  of  the 
questions  troublesome. 

The  defendant  the  Land  &  River  Improvement  Company  takes  the 
broad  ground  that  no  cause  of  action  is  shown,  and  that  the  plaintiff 
is  unable  to  bring  his  case  within  a  recognized  principle  of  equity. 
A  short  statement  of  the  case  will,  I  think,  show  that  all  the  facts 
necessary  to  entitle  the  plaintiff  to  relief,  under  well-settled  princi- 
ples of  equity,  are  present,  and  that  the  only  difficulty  is  in  deter- 
mining to  just  what  relief  plaintiff  is  entitled.  The  plaintiff  and 
Weeks  were  trustees  under  the  will  of  William  E.  Howland,  and  as 
such  had  in  their  possession,  as  part  of  the  trust  estate,  certain  se- 
curities. Weeks  suggested  to  the  plaintiff,  his  cotrustee,  that  as 
these  securities  were  selling  at  considerable  premium,  it  would  be 
advantageous  to  dispose  of  them,  and  to  invest  the  proceeds  in 
bonds  and  mortgages.  To  that  the  plaintiff  assented,  and  Weeks 
sold  the  securities  and  received  the  proceeds.  Subsequently  Weeks 
proposed  to  plaintiff  to  invest  the  sum  of  $ 45,000,  a  part  of  the  pro- 
ceeds, in  three  of  these  bonds  secured  by  mortgages  on  property 
in  the  city  of  New  York,  known  as  the  "Danziger  bonds  and  mort- 
gages," and  plaintiff,  after  an  examination  of  the  value  of  the  prop- 
erty, assented.  These  loans  were  duly  made,  and  the  money  paid 
to  Danziger  by  Weeks;  he,  however,  taking  the  bonds  and  mort- 
gages in  his  own  name  instead  of  to  himself  and  the  plaintiff  as 
trustees.  Subsequently  Weeks  produced  these  bonds  and  mort- 
gages as  the  property  of  the  trust  estate,  and  showed  them  to  plain- 
tiff, although  plaintiffs  attention  was  not  called  to  the  fact  that 
they  were  in  Weeks'  individual  name.    These  facts  are  substan- 
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tially  undisputed,  and  I  think  show  conclusively  that  these  bonds 
and  mortgages  became,  at  that  time,  securities  in  which  the  trust 
estate  was  invested. 

I  do  not  think  it  is  necessary  to  consider  the  question  as  to  the 
extent  to  which  courts  of  equity  have  followed  trust  funds,  where 
the  trustee  has  appropriated  them  to  his  own  use,  for  it  is  clear 
that  the  investment  by  Weeks  of  the  money  of  the  Howland  estate 
in  the  three  Danziger  bonds  and  mortgages  was*  an  express  invest- 
ment of  the  funds  of  the  Howland  estate  in  these  mortgages  for 
the  benefit  of  the  trust  When  Weeks  paid  the  money  to  Danziger 
he  had  in  his  possession  money  belonging  to  the  estate  to  an  amount 
exceeding  the  amount  of  the  investment,  and,  under  the  agreement 
between  himself  and  his  coexecutor,  Mr.  Roosevelt,  it  was  under- 
stood that  the  money  was  to  be  invested  in  these  specific  mortgages 
as  part  of  the  trust  estate.  Upon  his  payment  of  that  sum  of 
money  to  Danziger  he  appropriated  the  sum  paid  to  Danziger  as  an 
investment  of  a  portion  of  the  Howland  trust  estate,  and  the  se- 
curities in  which  that  money  then  became  invested  became  a  portion 
of  that  estate.  The  fact  that  the  bonds  and  mortgages  were  taken 
in  his  name  individually,  instead  of  in  the  name  of  himself  and  his 
cotrustee  as  trustees,  could  make  no  difference,  as  between  himself 
individually  and  the  beneficiaries  of  the  Howland  estate.  He  had 
in  his  hands  money  of  the  Howland  estate  to  invest.  With  the 
consent  of  his  cotrustee,  he  invested  that  money  in  these  bonds  and 
mortgages;  and  the  bonds  and  mortgages  when  executed  became 
securities  in  which  the  trust  fund  had  been  invested,  and  a  part  of 
the  estate,  and  a  court  of  equity,  at  any  time,  upon  the  request  of 
any  one  interested  in  the  estate,  would  have  compelled  Weeks  to 
convey  those  bonds  and  mortgages  to  the  trustees  as  part  of  that 
estate. 

There  is  no  evidence  to  show  that  the  money  of  any  other  estate, 
or  any  other  trust  fund,  contributed  directly  or  indirectly  in  any 
way  to  this  investment,  or  that  any  third  party  had  acquired  any 
interest  in  these  securities.  And  thus  these  mortgages  in  question 
became,  as  between  Weeks  and  those  interested  in  the  Howland  es- 
tate, securities  of  the  estate,  to  which  the  estate  became  at  once  en- 
titled. The  assigns  of  Weeks  succeeded  to  the  interest  of  Weeks 
at  the  time  of  the  assignment.  It  is  immaterial,  therefore,  whether 
or  not  the  money  paid  by  Weeks  to  Danziger  can  be  traced  directly 
to  any  specific  moneys  that  Weeks  had  received  as  trustee  of  the 
Howland  estate.  He  had  money  of  that  estate  in  his  possession, 
and  acting  as  trustee,  with  the  assent  of  his  cotrustee,  he  appro- 
priated money  in  his  possession  to  investments  for  the  benefit  of 
the  estate;  and,  when  he  had  appropriated  that  money  for  that 
purpose,  it  became  then  money  of  the  estate,  and  the  securities  in 
which  it  was  invested  became  the  securities  of  the  estate,  irrespec- 
tive of  the  form  in  which  the  money  was  invested  or  the  persons  in 
whom  the  legal  title  to  the  securities  was  placed.  The  only  way  in 
which  the  title  of  those  securities  could  be  divested  from  the  estate 
would  be  a  transfer  by  Weeks  to  a  person  who  acquired  an  interest 
in  them,  without  knowledge  of  the  fact  that  they  were  securities  of 
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the  estate,  for  a  valuable  consideration.  The  authorities  amply 
sustain  this  conclusion. 

The  precise  condition  was  stated  by  the  court  of  appeals  as  an  ex- 
ample in  the  case  of  Van  Alen  v.  Bank,  52  N.  Y.  1,  as  follows: 

"My  agent  collects  $100  rent  for  me,  and  puts  the  bills  in  one  pocket,  and 
takes  the  same  amount  from  another  pocket  and  deposits  it,  and  notifies 
me.  Are  my  rights  gone  by  the  change  of  the  money?  I  think  not  Stripped 
of  unsubstantial  forms,  the  case  presented  is  that  of  a  person  delivering 
stock  or  bonds  to  an  agent  for  sale,  with  directions  to  deposit  the  proceeds 
in  a  bank  to  the  credit  of  the  agent,  but  to  keep  it  in  that  way  for  him, 
and  the  agent  follows  the  directions.  Can  there  be  a  doubt  as  to  the  owner- 
ship of  the  money  as  between  the  agent  and  the  principal?  Clearly  not. 
Suppose  the  principal  had  directed  the  agent  to  loan  the  money  on  a  note 
or  mortgage,  would  not  the  security  belong  to  the  principal?  The  bank 
defendant,  upon  receiving  the  deposit,  became  the  debtor  ostensibly  to  the 
depositor,  but  equitably  to  the  real  owner."  * 

That  is  just  what  happened  in  this  case.  Weeks  had  received 
the  money  of  his  principal,  the  trust  estate.  He  had  undertaken  to 
invest  that  money  in  these  specific  bonds  and  mortgages.  He  did 
invest  that  money,  and  took  back  the  mortgages  as  the  securities 
of  the  investment.  It  can  make  no  difference  whether  that  money 
was  the  identical  bills  received  by  Weeks  from  the  sale  of  securi- 
ties of  the  trust  estate  in  Weeks'  hands,  or  other  money  of  Weeks 
that  he  had  appropriated  as  the  money  of  the  trust  estate,  he  having 
received  the  proceeds  of  the  other  securities  belonging  to  the  es- 
tate, and  at  the  time  of  the  investment  having  them  in  his  posses- 
sion. The  same  principle  was  reaffirmed  md  applied  in  Baker  v. 
Bank,  100  N.  Y.  31,  2  N.  E.  452,  where  the  court  say: 

"Conceding  that  Wilson  &  Bro.  used  the  specific  proceeds  for  their  own 
purposes,  and  their  identity  was  lost,  yet  when  they  made  up  the  amounts 
so  used,  and  deposited  them  in  the  trust  account,  the  amounts  so  deposited 
were  impressed  with  the  trust  in  favor  of  the  principals,  and  became  sub- 
stituted for  the  original  proceeds  and  subject  to  the  same  equities." 

These  four  Danziger  bonds  and  mortgages,  therefore,  being  the 
property  of  the  trust  estate  held  by  Weeks  as  trustee  as  securities 
of  the  estate,  it  becomes  necessary  to  determine  what  interest,  if 
any,  any  other  parties  have  acquired  in  them.  The  fact  that  these 
bonds  and  mortgages  were  not  negotiable  securities  must  not  be 
lost  sight  of.  They  were  nonnegotiable  choses  in  action,  and  it  is 
an  elementary  principle  that  a  purchaser  of  a  chose  in  action  non- 
negotiable  takes  it  subject  to  the  equities  between  the  original  par- 
ties, and  the  assignor  can  give  no  better  title  than  he  himself  has. 
Thus,  in  the  case  of  Davis  v.  Bechstein,  69  N.  Y.  442,  it  was  held 
that  where  a  bond  and  mortgage  were  given  as  collateral  for  the 
payment  of  a  note  of  $2,000,  which  the  mortgagee  had  agreed  to 
have  discounted,  but  which  agreement  he  had  failed  to  perform, 
and  he  had  subsequently  transferred  the  bond  and  mortgage  to  a 
third  party  for  value,  it  gave  no  title  to  the  bond  and  mortgage. 
The  court  said: 

"It  Is  very  clear  that  the  bond  and  mortgage  In  his  hands  were  of  no 
value,  and  that  he  could  not  have  enforced  them,  and  the  defendant,  when 
he  purchased,  occupied  no  better  position.  Riley  could  not  sell  any  better 
title  than  he  had,  which  was  none,  and  the  defendant  could  not  acquire, 
by  the  purchase  from  him,  any  better  title." 


£40 


NEW  YORK  SUPPLEMENT ,  Vol.  33. 


[Sup.  Ct. 


Weeks,  individually,  was  not  the  owner  of  these  bonds  and  mort- 
gages. He  had  no  power  to  sell  them,  and  apply  the  proceeds  to 
his  own  use,  or  pledge  them  as  security  for  engagements  or  obli- 
gations of  his  own.  He  had,  it  is  true,  wrongfully,  in  violation  of 
his  trust,  taken  the  securities  in  his  own  name  as  an  individual,  and 
had  thus  wrongfully  created  himself  the  apparent  absolute  owner 
of  the  bonds  and  mortgages.  But  that  was  done  without  the 
knowledge  of  his  cotrustee,  and  by  reason  of  the  power  that  he  had, 
being  the  attorney  for  the  trust  estate  as  well  as  one  of  the  trustees. 

There  is,  however,  an  exception  to  the  principle  stated  in  the  cases 
before  referred  to,  which  is  illustrated  in  the  case  of  McNeil  v. 
Bank,  46  N.  Y.  328,  and  a  series  of  cases  that  have  followed  that  de- 
cision.   In  that  case  the  rule  is  stated  as  follows: 

*TLt  must  be  conceded  that,  as  a  general  rule  applicable  to  property  other 
than  negotiable  securities,  the  vendor  or  pledgor  can  convey  no  greater 
right  or  title  than  he  has.  But  this  iB  a  truism,  predicable  of  a  simple  trans- 
fer from  one  party  to  another  where  no  other  element  intervenes.  It  doea 
not  interfere  with  the  well-established  principle  that  where  the  true  owner 
holds  out  another,  or  allows  him  to  appear,  as  the  owner  of,  or  as  having 
full  power  of  disposition  over,  the  property,  and  innocent  third  parties  are 
thus  led  into  dealing  with  such  apparent  owner,  they  will  be  protected. 
Their  rights  in  such  cases  do  not  depend  upon  the  actual  title  or  authority 
of  the  party  with  whom  they  deal  directly,  but  are  derived  from  the  act 
of  the  real  owner,  which  precludes  him  from  disputing,  as  against  them, 
the  existence  of  the  title  or  power  which,  through  negligence  or  mistaken 
confidence,  he  caused  or  allowed  to  appear  to  be  vested  In  the  party  making 
the  conveyance." 

In  that  case  the  plaintiff  delivered  to  and  left  with  his  brokers  a 
certificate  of  certain  shares  of  stock,  having  indorsed  thereon  a  form 
of  assignment,  expressed  to  be  made  "for  value  received,"  and  an 
irrevocable  power  to  make  all  necessary  transfers.  The  name  of 
the  transferee  and  attorney  and  the  date  were  left  blank.  This 
document  was  signed  by  the  plaintiff.  And  it  was  held  that  in  that 
case  the  plaintiff  had  conferred  upon  his  brokers  the  apparent  own- 
ership of  the  property,  and  was  estopped  from  denying  such  owner- 
ship as  to  third  parties,  who  were  thus  led  into  dealing  with  the 
apparent  owner.  And  the  same  principle  applies  to  a  bond  and 
mortgage  or  other  nonnegotiable  choses  in  action.  In  the  case  of 
Bush  v.  Lathrop,  22  N.  Y.  537,  the  question  as  to  the  right  of  a 
transferee  of  a  bond  and  mortgage  was  before  the  court  In  that 
case  the  plaintiff  was  the  owner  of  a  bond  and  mortgage  to  secure 
the  sum  of  $ 1,400.  Being  indebted  to  one  Preston  in  the  sum  of 
$268.20,  he  gave  him  his  promissory  note  for  that  amount,  and  as- 
signed the  bond  and  mortgage  to  him  as  security  for  the  payment 
of  the  note.  The  assignment  was  written  on  the  back  of  the  mort- 
gage, expressed  a  consideration  of  $268.20,  and  was  absolute  in  its 
terms.  Preston  assigned  the  bond  and  mortgage  to  one  Smith  by 
an  absolute  assignment,  and  Smith  assigned  the  bond  and  mortgage 
to  the  defendant,  who  paid  therefor  the  amount  due  upon  the  mort- 
gage, without  notice  of  plaintiff's  title  or  interest  The  action  was 
brought  to  compel  the  defendant  to  transfer  the  bond  and  mortgage 
to  the  plaintiff,  and  the  question,  as  stated  by  Denio,  J.,  in  deliver- 
ing the  opinion  of  the  court,  was  "whether  the  right  which  passed 
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by  the  assignment  was  subject  to  the  equities  of  Noble's  representa- 
tives to  redeem  the  mortgage  by  paying  the  amount  for  which  it 
had  been  pledged  to  Preston."  The  court  applied  the  rule  that  the 
purchaser  takes  only  the  interest  which  his  assignor  had  to  part 
with,  and  that  the  defendant  was  bound  to  assign  the  bond  an* 
mortgage  to  the  plaintiff,  and  account  for  the  money  that  he  had 
received  as  interest  on  the  mortgage,  upon  being  paid  the  amount 
of  the  note  and  interest 

The  same  question  was  subsequently  presented  to  the  court  of  ap- 
peals in  the  case  of  Moore  v.  Bank,  55  N.  Y.  46,  and  Bush  v.  Lath- 
rop  was  overruled  so  far  as  it  holds  that,  where  the  owner  of  a  non- 
negotiable  chose  in  action  confers  upon  another  an  apparent  abso- 
lute ownership,  a  person  dealing  with  the  apparent  owner  will  be 
protected,  and  it  was  held  that  there  is  no  distinction  between 
shares  of  stock  and  any  other  non  negotiable  chose  in  action.  Ap- 
plying the  principle  established  in  the  case  of  McNeil  v.  Bank,  su- 
pra, to  a  bond  or  other  obligation  for  the  payment  of  money,  Judge 
Grover  stated  the  reason  of  the  rule  as  follows: 

"Where  one,  known  to  be  the  owner  of  shares  or  chattels,  delivers  to- 
another  the  scrip  or  possession  of  the  chattels,  together  with  an  absolute 
written  transfer  of  all  his  title  thereto,  he  thereby  enables  him  to  hold 
himself  out  as  owner,  and  as  such  obtain  credit  upon  and  make  sales  of 
the  property;  and  if,  after  he  had  so  done,  the  owner  was  permitted  to 
come  in  and  assert  his  title  against  those  dealing  upon  the  faith  of  these 
appearances,  the  dishonest  might  combine  and  practice  the  grossest  frauds. 
Another  reason  is  that  it  presents  a  proper  case  for  the  application  of  the 
legal  maxim  that,  where  one  of  two  innocent  parties  must  sustain  a  loss 
from  the  fraud  of  a  third,  such  loss  shall  fall  upon  the  one,  if  either,  whose 
act  has  enabled  such  fraud  to  be  committed.  All  these  reasons,  It  is  obvi- 
ous, apply  with  all  their  force  to  choses  in  action.  Why  should  the  owner 
of  a  horse  or  of  bank  shares,  who  has  given  to  another  an  absolute  written 
transfer  of  all  his  right  thereto  for  some  purpose  other  than  that  of  passing 
the  title,  be  precluded,  as  against  a  bona  fide  purchaser  from  such  person, 
from  asserting  his  title,  while,  under  the  same  state  of  facts,  he  may  reclaim 
from  such  purchaser  a  bond  and  mortgage,  or  a  certificate  of  indebtedness 
like  the  one  in  question?'  • 

In  the  case  of  Greene  v.  Warnick,  64  N.  Y.  224,  it  was  held  that 
while  Bush  v.  Lathrop  was  overruled  by  Moore  v.  Bank,  so  far  as 
that  a  bona  fide  purchaser  for  value  of  a  nonnegotiable  chose  in 
action  from  one  upon  whom  the  owner  has,  by  assignment,  con- 
ferred the  apparent  absolute  ownership,  where  the  purchase  is 
made  upon  the  faith  of  such  apparent  ownership,  obtains  a  valid 
title  as  against  the  real  owner,  who  is  estopped  from  asserting  a 
title  in  hostility  thereto,  it  was  not  disturbed  so  far  as  it  held  that 
the  assignee  took  the  instrument,  not  only  subject  to  all  the  equities 
between  the  parties  thereto,  but  subject,  also,  to  all  the  equities 
which  a  third  person  could  enforce  against  the  assignor,  except  so 
far  as  the  assignor  was  estopped  from  asserting  his  title  against 
the  bona  fide  purchaser  from  one  upon  whom  he  had  conferred  ap- 
parent ownership  and  apparent  absolute  authority  to  convey,  in. 
that  case  it  was  held  that  in  such  a  case  the  estoppel  can  only  op- 
erate against  the  party  whose  act  created  it,  and  cannot  affect  the 
right  or  equities  of  other  persons.  And  in  Schafer  v.  Reilly,  50 
N.  Y.  61,  it  was  held  that  one  who  takes  an  assignment  of  a  mort- 
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gage  takes  it  subject,  not  only  to  any  latent  equities  that  existed  in 
favor  of  the  mortgagor,  but  also  subject  to  the  like  equities  in  favor 
of  third  persons;  and  Bush  v.  Lathrop,  supra,  is  there  cited  as  a 
just  exposition  of  the  law. 

The  case  of  Greene  v.  Warnick,  supra,  is  instructive  upon  the 
question  here  presented.  In  that  case  two  mortgages  were  given 
upon  a  piece  of  property  under  an  agreement  between  the  mort- 
gagees that  the  said  mortgages  should  be  and  were  equal  liens  in 
all  respects  upon  the  premises.  One  mortgage  was  recorded  15 
minutes  ahead  of  the  other  mortgage.  The  mortgagee  of  the  first 
recorded  mortgage,  for  a  valuable  consideration,  assigned  and  trans- 
ferred to  the  defendant  the  mortgage  in  question,  who  received  it 
without  knowledge  of  the  agreement  between  the  mortgagees,  and 
relying  upon  the  fact  that  it  was  first  recorded,  and  therefore  that 
he  was  entitled  to  a  preference  over  the  other  mortgagee.  The 
court  held  that  the  recording  act  did  not  give  to  the  holder  of  the 
mortgage  first  recorded  the  right  to  a  preference,  and  that  the  as- 
signee of  the  mortgage  took  it  subject  to  the  agreement  between 
the  mortgagees. 

The  rule  is  thus  established,  that  when  one  takes  an  assignment 
of  a  mortgage  he  takes  it  subject  to  all  equities  that  existed  in  fa- 
vor of  the  mortgagor  or  in  favor  of  third  persons,  unless  the  person 
seeking  to  enforce  the  equity  has  been  estopped  from  asserting  hie 
title  against  a  bona  fide  purchaser  for  value,  without  notice. 

We  now  come  to  the  question  as  to  whether  any  facts  have  been 
proved  that  estopped  this  plaintiff,  as  trustee  of  the  beneficiaries 
under  the  Howland  will,  from  asserting  the  title  of  the  Rowland 
estate  to  the  bonds  and  mortgages  in  question.  The  first  question 
is  presented  by  the  claim  of  the  defendant  Williams,  to  whom 
Weeks  assigned  these  bonds  and  mortgages  as  collateral  security 
for  the  loan  of  certain  railroad  bonds  borrowed  for  the  purpose  of 
raising  money  for  the  defendant  the  Land  &  River  Improvement 
Company,  a  corporation  of  which  Weeks  was  president,  and  of 
which  Williams  was  director.  It  is  quite  important  to  keep  dis- 
tinctly before  us  the  fact  that  these  bonds  and  mortgages  were  the 
property  of  the  estate,  in  which  the  money  of  the  estate  had  been 
invested,  the  title  to  which  had  been  taken  by  Weeks  in  his  own 
name  wrongfully,  and  without  the  knowledge  of  his  cotrustee  or  of 
the  beneficiaries.  Weeks,  thus  holding  these  mortgages  as  trus- 
tee, went  to  Williams,  and  Williams  testifies  as  to  the  conversation 
as  follows: 

"He  stated  that  the  Land  &  River  Improvement  Company  required  some 
money  for  the  immediate  wants  of  the  company.  He  said  that  he  had  no 
bankable  collaterals,  but  had  some  good  mortgages,  which  he  was  willing 
to  give  to  me,  provided  I  would  loan  bankable  collaterals.  He  said  he 
wanted  it  probably  ninety  days  or  less.  I,  in  that  conversation,  agreed 
with  him  to  furnish  those  certain  securities,  receiving  from  him  as  collateral 
the  mortgages  that  he  had  designated  to  me  as  the  three  Danziger  mort- 
gages on  property  in  New  York  City,  In  Seventy-first  street,  somewheres 
east  of  Second  avenue.  He  went  to  his  office,  and  drew  assignments  of  the 
mortgages,  and  returned  to  my  office.  In  the  meantime  I  had  obtained  these 
securities.  He  returned  the  same  day,  and  brought  in  these  assignments. 
He  handed  the  bonds  and  mortgages  and  assignments  to  me." 


Sup.  Ct]  ROOSEVELT  ».  LAND  &  RIVER  IMP.  CO. 


543 


Williams  then  delivered  the  bonds  to  Weeks,  and  received  from 
Weeks  the  three  bonds  and  mortgages,  with  assignments  to  Wil- 
liams, executed  by  Weeks,  and  at  the  same  time  Weeks  executed 
and  delivered  to  Williams  the  following  receipt: 

"Northern  Pacific  Railroad  Company,  General  Office,  85  Wall  St 
"James  B.  Williams,  Vice  President. 

"New  York,  Dec.  12,  1892. 
"Received  from  James  B.  Williams,  as  a  loan,  thirty  thousand  dollars  of  the 
consolidated  five  per  cent,  mortgage  bonds  of  the  Northern  Pacific  R.  R.  Co., 
Nos.  18,707  to  18,733,  inclusive,  and  18,735  to  18,737,  inclusive,  and  also  eigh- 
teen thousand  dollars  Northern  Pacific  &  Montana  R.  R.  Co.  first  mortgage 
bonds,  Nos.  4,967  to  4,974,  inclusive,  and  4,989,  inclusive.  Said  bonds  to  be 
returned  to  said  Williams  within  ninety  dayS  from  date,  and  as  collateral 
security  for  said  loans  three  bonds  and  mortgages  for  fifteen  thousand  dollars 
each,  made  by  Max  Danzlger  to  Francis  H.  Weeks,  all  dated  November  2, 
1895,  have  been  assigned  by  said  Francis  H.  Weeks  to  said  Williams. 

"Land  &  River  Improvement  Co., 
"[Seal  of  the  Company.]  By  F.  H.  Weeks,  Pres't" 

Weeks  subsequently  used  bonds  obtained  from  Williams  as  se- 
curity for  a  loan  from  the  defendant  (the  Bank  of  Commerce)  of 
130,000,  which  was  paid  by  Weeks  to  the  company,  f 5,000  of  which 
was  subsequently  repaid  to  the  bank  by  Weeks.  The  remaining 
|25,000  is  still  unpaid  and  due  from  Weeks  to  the  bank,  the  bank 
holding  as  collateral  security  for  that  loan  the  bonds  received  by 
Weeks  from  Williams.  The  evidence  is  that  those  bonds  have  so 
depreciated  in  value  that  they  are  worth  much  less  than  the  amount 
due  upon  the  loan.  The  contract  made  between  Weeks  and  Wil- 
liams was  not  a  contract  that  Weeks  made  individually,  and  as 
between  himself  and  Williams  the  bonds  delivered  by  Williams'  were 
not  delivered  to  Weeks  individually,  but  were  delivered  to  the 
Land  &  River  Improvement  Company.  It  was  the  Land  &  River  Im- 
provement Company  that  received  the  bonds,  and  it  was  the  Land 
&  River  Improvement  Company  that  agreed  to  return  the  bonds  to 
Williams  within  90  days  from  the  date  of  the  agreement.  In  that 
agreement  was  recited  the  fact  that  Weeks  individually  had  as- 
signed to  Williams  these  three  bonds  and  mortgages  as  collateral 
security  for  the  performance  by  the  Land  &  River  Improvement 
Company  of  its  agreement  to  return  the  bonds  borrowed  for  Wil- 
liams within  90  days. 

I  have  come  to  the  conclusion  that  the  Howland  estate  is  es- 
topped from  claiming  these  bonds  and  mortgages  as  against  the 
rights  of  Williams.  Weeks  and  the  plaintiff  were  the  trustees  of 
the  Howland  estate,  representing  the  estate,  and  the  only  ones 
that  could  act  for  it.  By  the  express  act  of  one  trustee,  without 
objection  from  the  other,  the  apparent  title  to  those  bonds  and 
mortgages  had  been  vested  in  Weeks  individually,  giving  to  him 
the  apparent  absolute  ownership  of  the  bonds  and  mortgages.  The 
fact  that  the  plaintiff  did  not  know  that  Weeks  had  obtained  the 
apparent  legal  title  to  these  bonds  and  mortgages  was  occasioned 
by  his  own  neglect  in  failing  to  make  a  proper  examination,  he 
trusting  entirely  in  the  integrity  of  his  cotrustee.  But,  certainly, 
the  fact  of  such  neglect  cannot  take  from  Williams  the  rights  that 
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he  has  acquired  in  consequence  of  the  apparent  ownership  with 
which  such  neglect  allowed  Weeks  to  clothe  himself.  It  is  clear  that 
Williams  delivered  his  bonds  to  the  Land  &  River  Improvement 
Company  on  the  faith  of  his  right  to  hold  these  three  bonds  and 
mortgages  as  collateral  security  for  the  return  of  the  bonds,  and  I 
think  he  is  entitled  to  hold  the  bonds  and  mortgages  as  collateral 
security  for  the  compliance  by  the  Land  &  River  Improvement 
Company  with  its  agreement  with  him  for  the  return  of  the  bonds. 
Williams'  agreement  with  Weeks,  however,  did  not  vest  in  him  the 
ownership  of  the  bonds  and  mortgages.  The  legal  title  to  them 
was  transferred  to  Williams,  and  he  held  them  as  collateral  security 
for  the  performance  of  the  agreement  of  the  Land  &  River  Im- 
provement Company  to  return  the  bonds.  The  equitable  title,  how- 
ever, was  in  the  Rowland  estate;  and  in  this  action  the  bonds  and 
mortgages  are  the  property  of  the  Howland  estate,  subject  to  the 
right  of  Williams  to  hold  the  same  as  security  for  the  performance 
by  the  Land  &  River  Improvement  Company  of  its  contract.  These 
bonds  and  mortgages  thus  being  the  property  of  the  trust  estate, 
having  been  fraudulently  diverted  by  one  of  its  trustees,  a  court  of 
equity  has  jurisdiction  to  follow  the  trust  property  in  the  hands 
of  any  person  to  whom  it  shall  come,  and  to  recover  it  for  the  es- 
tate, and  require  those  persons  whose  duty  it  is  to  deliver  it  to  the 
trustees  for  the  benefit  of  the  trust  estate  to  so  deliver  it;  and  that 
is  the  judgment  that  the  plaintiff  asks  here,  and  it  is  that  judgment 
to  which  I  think  the  plaintiff  is  entitled. 

The  question  is  then  presented  as  to  how  these  bonds  and  mort- 
gages are  to  be  obtained  for  the  trust  estate.  As  before  stated, 
Weeks,  in  his  contract  with  Williams,  was  not  acting  in  his  indi- 
vidual capacity.  He  applied  to  Williams,  as  president  of  the  Land 
&  River  Improvement  Company,  to  obtain  for  that  company  securi- 
ties upon  which  he  could  borrow  money  for  the  benefit  of  the  com- 
pany. It  was  the  company  that  borrowed  from  Williams  these 
securities,  and  it  is  as  security  for  the  compliance  by  the  company 
with  its  contract  to  return  the  securities  that  Williams  holds  these 
bonds  and  mortgages.  It  is  the  company  that  has  failed  in  its 
agreement  with  Williams,  and  it  is  the  company,  therefore,  that 
has  converted  these  bonds  to  its  own  use.  We  are  not  concerned 
with  the  dispute  between  Weeks  and  the  company;  nor  is  it 
material  that  Weeks  has  robbed  the  company  of  the  amount  of 
its  loan.  As  between  the  plaintiff,  Williams,  and  the  company, 
it  is  the  company  that  is  in  default  on  its  agreement  to  return  the 
bonds  and  mortgages;  and  the  only  way  by  which  the  plaintiff 
can  recover  its  bonds  and  mortgages  is  for  the  company  to  make 
good  its  default  to  Williams,  and  so  release  the  securities  that 
Williams  held  as  collateral  for  the  performance  by  the  company 
of  its  obligation  to  Williams.  It  was  thus  the  company  that  appro- 
priated the  plaintiff's  bonds  to  its  own  use,  and  while  Weeks  com- 
mitted the  fraud  upon  the  estate  of  which  he  was  trustee,  in  de- 
livering the  bonds  to  Williams,  as  between  the  estate  and  the  com- 
pany I  can  see  no  reason  why  the  estate  is  not  entitled  to  hold  the 
company  liable  for  its  proportion  of  the  property  of  the  estate  which 
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it  had  converted  to  its  own  use;  and  I  can  see  no  reason  why  the 
court  has  not  power  in  this  action,  with  all  the  parties  before 
it,  to  dirctt  such  a  judgment  as  will  restore  to  the  plaintiff  its  se- 
curity by  compelling  the  party  in  default  to  so  perform  itB  contract 
as  to  release  the  bonds  and  mortgages  from  the  lien  of  Williams 
to  which  he  was  entitled  under  the  agreement  between  himself  and 
the  company.  The  plaintiff  has  nothing  to  do  with  the  defend- 
ant the  Bank  of  Commerce,  nor  is  the  Bank  of  Commerce  entitled 
in  this  action  to  recover  the  amount  of  its  loan  from  any  one.  Wil- 
liams having  demanded  his  securities  from  Weeks  after  the  expi- 
ration of  90  days,  and  Weeks  having  failed  to  return  them,  Wil- 
liams was  entitled  to  the  damages  that  he  sustained  because  of 
the  failure  of  Weeks  or  the  corporation  to  fulfill  its  agreement; 
and  there  is  no  obligation  on  his  part  to  receive  these  bonds,  their 
value  having  greatly  depreciated,  as  a  compliance  with  the  covenant 
of  the  company  to  return  them  at  the  expiration  of  the  90  days  from 
the  date  of  the  agreement 

I  do  not  understand  in  this  action  that  Williams  has  served  a 
copy  of  his  answer  upon  the  defendant  the  Land  &  River  Improve- 
ment Company,  or  that  he  demands  judgment  for  the  full  amount 
of  his  claim  against  that  company.  All  that  this  judgment  can 
require  is  that  the  Land  &  River  Improvement  Company  pay  to 
Williams  a  sum  sufficient  to  release  these  bonds  and  mortgages, 
the  property  of  the  plaintiff.  The  exact  value  of  these  bonds  and 
mortgages  has  now  been  ascertained  by  the  mortgagors  having 
paid  into  court  the  amount  due  upon  the  mortgages,  so  that,  upon 
the  payment  by  the  Land  &  River  Improvement  Company  to  Wil- 
liams of  the  amount  that  has  been  paid  into  court,  Williams'  right 
to  these  bonds  and  mortgages  will  end,  and  the  amount  in  court 
standing  in  place  of  the  bonds  and  mortgages,  which  are  the  prop- 
erty of  the  plaintiff,  will  then  belong  to  plaintiff,  and  can  be  paid 
over  to  him. 

It  is  hardly  necessary  to  discuss  the  claims  of  the  three  other 
defendants  who  claim  these  Danziger  bonds  and  mortgages.  It  Is 
sufficient  to  say  that  in  neither  instance  did  the  facts  appear  that 
would  justify  me  in  finding  that  the  plaintiff  was  estopped  from 
claiming  that  the  estate  of  which  he  is  trustee  is  the  owner  of  tfiese 
bonds  and  mortgages.  No  money  of  either  of  these  estates  has 
been  proved  to  have  been  applied  to  the  purchase  of  these  bonds 
and  mortgages,  nor  did  either  of  the  estates  become  bona  fide 
holders  for  value  of  them.  The  most  that  can  be  said  is  that  Weeks 
represented  to  the  beneficiaries  that  he  had  invested  the  property 
of  the  estate  in  these  securities,  and  that  they  relied  upon  his  repre- 
sentation. These  representations  were  false,  and  were  known  by 
Weeks  to  be  false  when  he  made  them,  and  no  estoppel  can  arise 
in  favor  of  one  estate  against  another  because  of  a  representation 
made  which  the  legal  representatives  of  both  estates  knew  to  be 
false  at  the  time  it  was  made.  I  think  there  should  be  judgment 
directing  the  defendant  the  Land  &  River  Improvement  Company 
to  pay  to  Williams  the  amount  of  the  Danziger  bonds  and  mort- 
gages that  have  been  paid  into  court,  and  that,  upon  this  payment 
v.33N.Y.s.no.5— 35 


546 


NEW  YORK  SUPPLEMENT,  Vol.  33. 


[Sup.  Ct. 


being  made  to  Williams,  then  the  money  now  in  court,  being  the 
proceeds  of  the  Danziger  bonds  and  mortgages,  be  paid  over  to 
plaintiff,  the  plaintiff  and  Williams  each  to  have  costp  against 
the  Land  &  River  Improvement  Company.  The  Bank  of  Commerce 
was  made  a  party  defendant  as  the  holder  of  the  bonds  delivered 
by  Williams  to  the  Land  &  River  Improvement  Company,  but,  as 
judgment  is  neither  asked  for  nor  granted  against  it,  the  complaint 
can  be  dismissed  as  to  the  bank,  with  costs  to  be  paid  out  of  the 
fond  in  court    Ordered  accordingly. 


(24  Civ.  Proc  B.  245.) 

AMERICAN  DISTRIBUTING  CO.  v.  DISTILLING  &  CATTLE  FEED- 
ING CO. 

(Supreme  Court,  Special  Term,  New  York  County.  February  18,  1805.) 

Attachment— Examination  of  Third  Person. 

On  an  application  to  compel  a  debtor  of  the  attachment  defendant  to 
furnish  a  certificate  as  to  the  debt  owing  from  him  (Code  Civ.  Proc  f 
650),  such  debtor  cannot  terminate  the  proceeding  merely  by  denying  that 
he  is  Indebted  to  defendant 

Action  by  the  American  Distributing  Company  against  the  Dis- 
tilling &  Cattle  Feeding  Company.  Lawrence  H.  Quinn  moves  to 
vacate  an  order  directing  him  to  appear  and  be  examined,  under 
Code  Civ.  Proc.  §  650.  Denied. 

Holcomb,  Martin  &  Weil,  for  the  motion. 

Vanderpoel,  Cuming  &  Goodwin,  opposed. 

LAWRENCE,  J.  In  this  case  I  am  of  the  opinion  that  the  mo- 
tion to  vacate  the  order  directing  Lawrence  H.  Quinn  to  appear  and 
be  examined,  under  section  650  of  the  Code  of  Civil  Procedure,1  should 
be  denied,  with  costs,  on  the  ground  that  the  certificate  given  by  him 
to  the  sheriff  is  not  sufficient  to  exempt  him  from  such  examination. 
It  has  frequently  been  held  that  a  person  required  to  give  a  certifi- 
cate under  the  above  section  of  the  Code  could  not  put  an  end  to  the 
examination  by  denying  the  defendant's  title  to  the  goods,  or  by 
simply  saying  that  he  was  not  indebted  to  the  defendant,  against 
whom  the  attachment  was  issued.  See  Rutter  v.  Boyd,  3  Abb.  N. 
C.  6;  Manufacturing  Co.  v.  Gotthold,  1  Civ.  Proc.  R  367;  Baxter  v. 
Railway  Co.,  4  Hun,  630;  Seligman  v.  Falk.  13  Civ.  Proc.  R  77.  The 
last  two  cases  were  decided  by  the  general  term  of  this  department, 
and,  so  far  as  I  am  aware,  have  never  been  reversed.   Order  signed. 

»  Code  Civ.  Proc.  §  650,  provides  as  follows:  "Upon  the  application  of  a 
sheriff,  holding  a  warrant  of  attachment,  the  president  or  other  head  of  an 
association  or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  a  debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of  money, 
belonging  to  the  defendant,  must  furnish  to  the  sheriff  a  certificate,  under 
his  hand,  specifying  the  rights  or  number  of  shares  of  the  defendant.  In  the 
stock  of  the  association  or  corporation,  with  all  dividends  declared,  or  incum- 
brances thereon;  or  the  amount,  nature,  and  description  of  the  property,  held 
for  the  benefit  of  the  defendant,  or  of  the  defendant's  Interest  In  the  prop- 
erty so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the  case 
requires." 
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(24  Clr.  Proa  R.  307;  11  Misc.  Rep.  646.) 

NEW  YORK  ROARD  OF  FIRE  UNDERWRITERS  v.  METROPOLITAN 
LLOYDS  OF  NEW  YORK  CITY. 

(Supreme  Court,  Special  Term,  New  York  County.  March  28,  1895.) 

L,  Statutes — Public  or  Private  Act— Creating  Corporation. 

Laws  1867,  c.  846,  Incorporating  the  New  York  Roard  of  Fire  Under- 
writers, is  a  public  act  so  far  as  it  authorizes  the  board  to  provide  a  fire 
patrol,  to  be  under  the  control  of  the  fire  department  while  on  duty  at  a 
fire,  with  "suitable  apparatus  to  save  and  preserve  property  or  life  at 
and  after  a  fire,"  and  gives  the  patrol  full  power  "to  enter  any  building 
on  fire,  or  which  may  be  exposed  to  or  in  danger  of  taking  fire  from  other 
burning  buildings";  such  statute  being  a  delegation  of  police  power. 

2.  Constitutional  Law— Incorporating  Board  of  Firr  Underwriter. 

Laws  1867,  c.  846,  incorporating  the  New  York  Board  of  Fire  Under- 
writers, is  constitutional. 

Action  by  the  New  York  Board  of  Fire  Underwriters  against  the 
Metropolitan  Lloyds  of  New  York  City,  Beecher  &  Co.,  as  chief 
executive  officer  thereof,  performing  corresponding  functions  of 
treasurer.    Defendant  demurs  to  the  complaint  Overruled. 

John  Berry,  for  plaintiff. 
W.  C.  Beecher,  for  defendant 

BEEKMAN,  J.  Upon  a  careful  examination  of  the  questions 
raised  by  the  demurrer  in  this  case,  I  have  come  to  the  conclusion 
that  I  would  not  be  justified  in  rejecting  the  complaint  as  insuffi- 
cient, although  it  rests  quite  upon  the  border  line.  If  the  statute 
upon  which  the  plaintiff  relies  for  his  cause  of  action  is  a  private 
act,  it  certainly  has  not  been  properly  pleaded  under  section  530  of 
the  Code  of  Civil  Procedure,  which  requires  the  title  of  the  act  to  be 
set  forth,  as  well  as  its  chapter  and  year  of  passage,  where  that 
form  of  pleading  is  resorted  to.  I  am,  however,  inclined  to  the 
view  that  the  act  in  question  is  a  public  act;  at  least  so  far  as  the 
portions  of  it  upon  which  the  cause  of  action  rests  are  concerned. 
It  is,  at  times,  difficult  to  determine  in  which  category  a  particular 
statute  falls.  Abbott,  in  his  Law  Dictionary,  defines  a  private 
act  to  be  "an  enactment  which  does  not  affect  the  public  at  large, 
bat  bears  upon  individuals  only;  such  as.  an  act  settling  the  title 
to  or  authorizing  the  sale  of  a  particular  parcel  of  land;  an  act 
allowing  a  person's  claim  against  government  and  directing  pay- 
men  V*  Sedgwick,  in  his  work  on  Statutory  Construction,  says: 
"In  this  country  the  disposition  has  been,  on  the  whole,  to  enlarge 
the  limits  of  the  class  of  public  acts,  and  to  bring  within  it  all  en- 
actments of  a  general  character,  or  which  in  any  way  affect  the 
community  at  large."  This  disposition  is  illustrated  by  the  remark 
of  the  chancellor  in  the  case  of  Bank  v.  Smedes,  3  Cow.  662,  in 
which  he  says  that  he  is  not  prepared  to  admit  that  "a  law  incor- 
porating a  bank,  without  declaring  the  law  to  be  a  public  statute, 
is  a  private  act,  which  must  be  recited  in  every  suit  against  the  cor- 
poration. These  institutions,"  he  remarks,  "are  public  in  their 
nature  and  character,  and  their  operations  affect  the  whole  com- 
munity."  It  is  also  a  recognized  principle  that  a  private  act,  which 
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contains  some  provisions  of  a  public  nature,  is  pro  tanto  a  public 
act.  Now,  in  the  case  at  bar,  while  the  act  in  question  is  entitled 
"An  act  to  incorporate  the  New  York  Board  of  lire  Underwriters," 
and,  as  its  title  imports,  confers  corporate  capacity  upon  that  board, 
with  functions  largely  of  a  private  nature,  certain  powers  are  also 
vested  in  the  corporation  which  directly  affect  and  concern  the 
interests  of  the  public  at  large.  These  powers  relate  to  the  or- 
ganization and  operations  of  the  fire  patrol  in  this  city.  By  section 
7  of  the  act  (chapter  846,  Laws  1867)  the  board  is  authorized  to  pro- 
vide a  patrol  of  men  to  discover  and  prevent  fires  "with  suitable 
apparatus  to  save  and  preserve  property  or  life  at  and  after  a  fire." 
Full  power  is  given  to  them,  in  the  performance  of  their  duties, 
"to  enter  any  building  on  fire,  or  which  may  be  exposed  to  or  in 
danger  of  taking  fire  from  other  burning  buildings,"  and  they  are 
placed  under  the  control  of  the  fire  department  while  on  duty  at  a 
fire.  The  state  has  thus  delegated  to  this  body  a  certain  measure 
of  its  police  power,  and  every  member  of  the  community  shares, 
with  all  others,  the  beneficial  enjoyment  of  the  protective  service 
which  the  fire  patrol  thus  renders,  and  every  owner  of  property 
is  subject  to  the  exercise  of  this  right  to  enter  upon  his  property 
in  the  cases  above  specified.  These  provisions  fairly  bring  the  act 
in  question,  at  least  so  far  as  the  sections  which  bear  upon  the 
cause  of  action  are  concerned,  within  the  class  of  public  statutes. 

The  difficulty  the  defendant's  counsel  seems  to  find  in  determin- 
ing who  are  the  other  organizations  and  agencies  referred  to  in  sec- 
tion 8  of  the  act  as  "hereinbefore  mentioned"  is  solved,  I  think,  by 
the  first  sentence  of  the  section,  which  mentions,  among  those 
who  are  entitled  to  attend  the  plaintiffs  biennial  meeting,  incor- 
porated insurance  companies  or  associations  doing  business  in  the 
city  of  New  York,  whose  officers  or  agents  are  not  members  of  the 
plaintiff  corporation.  It  is  the  evident  intention  of  the  act  that 
the  right  to  participate  in  the  meeting,  which  is  to  determine 
whether  the  fire  patrol  shall  be  continued,  shall  be  enjoyed  by  all 
who  are  subject  to  assessment  for  its  maintenance.  It  would  also 
seem  clear  that  the  word  "association,"  as  used  in  the  section,  im- 
ports an  unincorporated  body,  because  we  find  in  the  following 
section  the  same  word  evidently  used  to  denote  something  different 
from  a  corporation. 

Upon  the  question  of  the  constitutionality  of  the  act,  I  am  of 
the  opinion  that  the  objection  raised  is  hardly  tenable.  The 
legislature  has  the  power  to  regulate  the  insurance  business.  In 
fact  it  has  done  so  by  adopting  a  voluminous  law  upon  the  subject, 
and  providing  for  state  supervision.  The  provision,  in  the  act 
under  discussion,  for  an  assessment  upon  those  engaged  in  the  busi- 
ness in  this  city  for  the  support  of  fire  patrol,  in  proportion  to 
premiums  received,  may  well  be  sustained  in  view  of  the  public 
nature  of  the  service  rendered,  and  the  great  and  peculiar  benefit 
received  from  it  by  insurers  whose  losses  upon  policies  are  largely 
reduced  by  its  efficiency.  At  all  events,  I  should  not  undertake  at 
special  term  to  pronounce  the  act  to  be  unconstitutional  without 
much  plainer  evidence  of  the  fact  than  I  find  to  exist 
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The  objection  that  the  action  cannot  be  maintained  in  the  form 
in  which  it  has  been  brought,  because  the  Metropolitan  Lloyds  has 
neither  president  nor  treasurer,  is  not  tenable.  It  may  be  true,  as 
the  complaint  shows,  that  it  has  no  such  officer  eo  nomine,  but  the 
allegation  that  Beecher  &  Co.  perform  "corresponding  functions 
of  a  treasurer"  sufficiently  designates  them  as  such,  although  they 
may  not  bear  the  title.  Upon  the  whole,  I  think  that  the  complaint 
is  sustainable,  and  that  the  demurrer  should  be  overruled,  with 
leave  to  the  defendant  to  answer  within  20  days  on  payment  of 
costs. 

(11  Misc.  Rep.  150.) 

SOLDIERS'  ORPHANS'  HOME  OP  ST.  LOUIS  v.  SAGE  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1805.) 

Pleading — Demurrer— Designating  Defendant  in  Summons. 

A  complaint  which  states  a  cause  of  action  against  defendant  in  a  rep- 
resentative capacity  is  not  demurrable  because  he  is  designated  individ- 
ually in  the  summons. 

Action  by  the  Soldiers'  Orphans'  Home  of  St  Louis  against  Rus- 
selT  Sage  and  George  J. '  Gould,  individually,  and  Edwin  Gould, 
George  J.  Gould,  Howard  Gould,  and  Helen  M.  Gould,  as  executors 
of  the  will  of  Jay  Gould,  deceased,  to  compel  restitution  of  trust 
property,  and  for.  the  removal  of  the  trustees.  Defendant  George 
J.  Gould  demurs  to  the  complaint  Overruled. 

W.  H.  Delancey,  L.  J.  Morrison,  and  Charles  P.  Daly,  for  plaintiff. 
Edward  C.  James,  for  defendant  George  J.  Gould. 

BEEKMAN,  J.  The  complaint  charges  that  Jay  Gould  and  Bus- 
sell  Sage  have  misappropriated  30,000  shares  of  the  Denver  Pacific  . 
Railway  &  Telegraph  Company  conveyed  to  them  in  trust  by  the 
Kansas  Pacific  Railway  Company  as  collateral  security  for  the  pay- 
ment of  certain  bonds  known  as  "Kansas  Pacific  Consolidated 
Bonds."  The  conveyance  was  by  deed  of  trust  made  by  the  Kan- 
sas Pacific  Railway  Company  to  Jay  Gould  and  Russell  Sage,  as 
trustees,  on  May  1, 1879.  The  complaint  contains  a  very  full  speci- 
fication of  the  manner  in  which  the  alleged  breach  of  trust  was  ac- 
complished, but  which  it  is  unnecessary  to  set  out  for  the  purpose 
of  deciding  the  only  question  raised  by  the  demurrer.  The  action 
is  brought  by  the  plaintiff,  as  owner  of  a  portion  of  the  consolidated 
bonds,  on  its  own  behalf  and  on  behalf  of  other  holders  of  such 
bonds,  to  compel  restitution  to  the  trust  estate  of  the  value  of  the 
converted  securities,  and  for  the  removal  of  the  trustees.  The  par- 
ties defendant  are  Russell  Sage  and  George  J.  Gould  individually, 
and  Edwin  Gould,  George  J.  Gould,  Howard  Gould,  and  Helen  M. 
Gould  as  executors  and  executrix  of  the  last  will  of  Jay  Gould,  de- 
ceased. It  appears  from  the  complaint  that  Jay  Gould  died  subse- 
quent to  the  acts  complained  of,  and  the  defendant  executors  are 
charged  as  his  legal  representatives,  under  appropriate  allegations. 
The  defendant  George  J.  Gould  was  substituted  as  trustee  under 
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the  deed  of  trust  above  mentioDed  upon  the  decease  of  Jay  Gould, 
and  was  therefore  made  a  defendant  by  a  separate  and  further 
designation  in  the  summons,  for  two  reasons  appearing  on  the  face 
of  the  complaint:  First,  because,  being  such  trustee,  he  had  re- 
fused ,to  take  any  action  to  recover  for  the  benefit  of  the  trust  the 
proceeds  of  the  misappropriation;  and,  second,  because  he  was  dis- 
qualified to  act  as  trustee  by  reason  of  personal  interests  adverse 
to  the  trust    The  relief  asked  for  in  the  complaint  is: 

"That  the  defendants  may  he  decreed  to  account  for  the  proceeds  of  the 
trust  stock  taken  from  the  trust,  and  for  all  premiums,  dividends,  interest, 
and  profits  for  which  they  are  legally  accountable;  that  the  defendants 
Russell  Sage  and  George  J.  Gould  may  be  removed  from  the  trusteeship  of 
the  consolidated  mortgage  of  the  Kansas  Pacific  Railway  Company;  that 
the  defendants  may  be  enjoined  from  interfering  with  any  of  the  trust  prop- 
erty conveyed  by  the  consolidated  mortgage  or  belonging  to  the  bondholders 
thereunder,  and  that  a  receiver  be  appointed  of  such  property;  and  that 
the  plaintiff  may  have  such  other  or  further  relief  as  the  circumstances 
of  the  case  may  require  and  to  this  honorable  court  may  seem  just." 

The  defendant  George  J.  Gould  now  demurs  to  the  complaint  on 
the  ground  that  it  does  not  stale  facts  sufficient  to  constitute  a 
cause  of  action  against  him  individually.  The  point  of  the  demur- 
rer is  best  illustrated  by  the  statement  that  if  the  words  "as  trus- 
tee, &c,"  had  been  added  to  his  name  in  the  summons  the  demurrer 
would  not  have  been  interposed.  As  is  stated  by  his  counsel  in 
the  brief  submitted,  "It  is  because  the  plaintiff  has  not  made  him  a 
party  as  a  trustee,  but  individually,  and  has  failed  to  state  a  cause 
of  action  against  him  individually,  that  Mr.  Gould  demurs.  He  is 
entitled  at  the  outset  to  know  in  exactly  what  capacity  the  plaintiff 
sues  him."  The  point  which  is  thus  raised  is  a  highly  technical  one, 
and  does  not  commend  itself  to  the  court  as  deserving  more  recogni- 
tion than  the  strict  letter  of  the  law  may  demand.  There  can  be  no 
doubt  that  in  such  an  action  as  this  the  trustees  are  necessary  par- 
ties. It  is  also  plain  upon  the  face  of  the  complaint  that  George 
J.  Gould  has  been  charged  as  such  by  appropriate  allegations.  It 
is  also  evident  that  the  pleader  has  not  in  fact  or  in  intent  charged 
or  sought  to  charge  him  in  respect  to  any  matters  of  individual  con- 
cern, or  that  any  recovery  could  be  had  against  him  other  than  his 
exclusion  from  any  further  administration  of  the  trust.  The  ca- 
pacity, then,  in  which  he  is  sued,  appears  upon  the  face  of  the  com- 
plaint to  be  a  representative  one.  He  is  impleaded  as  trustee,  and 
cannot  be  held  to  any  responsibility  in  the  action  except  in  that  re- 
lation. But  he  claims  that  while  this  may  be  true  he  has  not  been 
described  in  the  summons  or  in  the  caption  of  the  complaint  "as 
trustee,"  but  that,  on  the  contrary,  the  word  "individually"  follows 
his  name  in  both  places;  that  he  has  therefore  been  brought  into 
the  action  only  for  the  purpose  of  charging  him  in  a  personal,  and 
not  in  a  representative,  capacity,  and  that,  finding  the  complaint  to 
be  one  affecting  him  only  in  the  latter  respect,  there  is  no  cause  of 
action  against  him  in  reference  to  which  he  can  be  considered  a 
party  to  the  suit  I  do  not  think  this  position  to  be  a  tenable  one. 
In  the  first  place,  a  demurrer  does  not  run  to  the  summons  or  to  the 
caption  of  the  complaint    It  is  confined  to  the  allegations  of  the 
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complaint  We  may  look  to  the  summons  in  considering  the  que* 
tion  of  the  capacity  in  which  the  parties  are  sued,  but  it  is  not  con- 
trolling, and  where  the  allegations  of  the  complaint  clearly  charge 
the  defendant  in  one  capacity,  and  in  that  capacity  only,  the  com- 
plaint should  control  and  override  any  contradictory  description  in 
the  summons.  The  object  of  the  summons  is  to  bring  the  individ- 
ual into  court,  where,  in  contemplation  of  law,  he  remains,  to  be 
dealt  with  upon  a  determination  of  the  issues  raised  by  whatever 
pleadings  may  be  interposed,  and  in  respect  to  whatever  matters 
the  plaintiff  may  tender  an  issue.  The  summons  itself  refers  to  the 
complaint  as  the  reason  for  its  own  existence,  and  notifies  the  de- 
fendant that  it  is  in  respect  to  that  he  has  been  made  a  party,  and 
that  it  is  to  that  he  is  expected  to  plead.  The  avowed  object  of  the 
Codes  of  Practice  which  have  existed  in  this  state  for  nearly  50 
years  has  been  to  free  the  administration  of  justice  from  technicali- 
ties which  impeded  the  speedy  decision  of  causes  upon  their  merits. 
Prior  to  the  adoption  of  the  Code  of  Civil  Procedure,  the  summons 
existed  in  two  forms, — one  fpr  use  where  the  cause  of  action  was 
for  a  money  demand  on  contract,  and  the  other  where  different  re- 
lief was  sought.  But  the  present  Code  has  abolished  these  distinc- 
tions, and  a  single  form  of  summons  only  is  permissible,  more  in 
harmony  with  its  true  function  of  simply  bringing  the  parties  into 
court.  When  this  is  done,  the  purpose  for  which  it  exists  has  been 
fully  accomplished.  The  complaint  then  becomes  the  Object  of 
scrutiny,  and  accordingly  as  the  issue  it  tenders  relates  to  matters 
concerning  the  defendant  in  a  representative  capacity  or  individual- 
ly is  he  to  be  regarded  as  having  been  sued  in  one  capacity  or  the 
other.  This,  I  think,  is  fairly  to  be  deduced  from  the  cases;  at 
least  I  do  not  think  it  can  be  claimed  that  as  a  whole  they  are  incon- 
sistent with  such  a  conclusion.  Beers  v.  Shannon,  73  N.  Y.  292; 
Stilwell  v.  Carpenter,  62  N.  Y.  639,  fully  reported  in  2  Abb.  N.  C. 
238.  In  both  of  these  cases  Judge  Folger  writes  the  opinion.  The 
case  of  Beers  v.  Shannon  was  an  action  by  an  executor  on  a  bond 
made  to  his  testator.  The  words  following  the  plaintiff's  name  in 
the  summons  were  "executor,  &c,"  not  "as  executor,  &c"  In  his 
opinion  the  learned  judge  says  (page  297): 

"The  first  point  made  by  the  defendant  Is  this:  that  the  action  Is  not 
brought  by  the  plaintiff  In  a  character  representative  of  the  deceased  obligee. 
This  is  based  mainly  upon  the  omission  of  the  word  'as'  between  the  name 
of  the  plaintiff  John  L.  Beers  and  the  description  of  him,  'executor  of,  &c, 
of  John  Beers,  deceased,*  in  the  title  of  the  summons  and  In  the  body  of 
the  summons,  and  in  the  title  to  the  complaint.  It  is  true  that  without  that 
word  In  that  position  it  has  been  sometimes  held  that  the  addition  to  the 
name  of  the  party  is  but  a  descriptio  personae,  and  does  not  give  to  him 
other  than  a  personal  or  Individual  character  in  the  action.  But  it  has  been 
held,  on  the  other  hand,  that,  though  there  be  naught  in  the  title  of  the 
process  or  the  complaint  to  give  a  representative  character  to  the  plaintiff, 
the  frame  and  averments  and  scope  of  the  complaint  may  be  such  as  to 
affix  to  him  such  character  and  standing  in  the  litigation.  Stilwell  v.  Car- 
penter, 62  N.  Y.  639,  reported  In  full  2  Abb.  N.  C.  238.  In  the  case  in  hand 
the  averments  of  the  complaint  are  such  that  the  defendant  had  full  notice 
of  the  questions  to  be  tried;  that  there  was  a  definite  issue  presented  for 
trial;  that  the  Judgment  might  show  what  was  determined  by  it;  and  that 
any  other  question  dependent  upon  the  character  in  which  the  plaintiff  sued 


Digitized  by 


552 


NEW  YORK  SUPPLEMENT,  Vol.  88. 


[Sop.  Ct. 


could  be  readily  presented.  It  was  plain  from  the  complaint  that  the  cause 
©f  action,  if  any,  devolved  upon  plaintiff,  as  a  representative  of  the  de- 
ceased obligee,  by  the  creation  of  a  representative  relation  by  the  wilL** 

.  I  do  not  think  that  the  fact  that  the  question  arose  in  reference 
to  a  plaintiff  who  was  supporting  the  status  which  he  claimed  to 
have  assumed  when  he  voluntarily  came  into  court  affords  any  sub- 
stantial ground  for  distinguishing  this  case  on  principle.  The  de- 
cision really  seems  to  rest  upon  the  proposition  that  the  allegations 
of  the  complaint  are  paramount  in  determining  the  relation,  wheth- 
er personal  or  representative,  in  which  the  parties  stand  to  the  ac- 
tion, and  that  the  test  of  the  capacity  in  which  a  party  sues  or  is 
sued  is  to  be  found  in  the  complaint.  The  learned  counsel  for  the 
defendant  claims  that  the  present  case  is  controlled  by  Austin  r. 
Monro,  47  N.  Y.  360,  and  he  rests  the  strength  of  his  position  upon 
that  case  as  a  precedent  The  case  in  question  was  an  action 
brought  in  terms  against  the  defendants  as  executors;  the  com- 
plaint set  up  a  contract  with  them  as  such,  and  the  prayer  for  relief 
was  a  recovery  from  the  assets  of  the  estate.  The  whole  purpose 
and  intent  of  the  pleader  was  to  charge  the  defendants  in  their  rep- 
resentative capacity  only.  The  defendants  demurred,  and  the  de- 
murrer was  sustained,  it  being  evident  that,  whatever  claim  the 
plaintiff  might  have  against  the  defendants  individually,  he  had 
none  against  the  estate  they  represented.  It  was  argued  in  sap- 
port  of  the  complaint  that,  at  least,  it  presented  a  cause  of  action 
against  the  defendants  individually,  and  should  therefore  be  up- 
held.  In  sustaining  the  demurrer  the  court  says: 

"The  form  of  the  complaint  and  the  substantive  averments  therein,  as  well 
as  the  form  of  the  judgment  demanded,  characterize  the  action  as  against 
the  defendants  in  their  representative  capacity,  and  not  against  them  indi- 
vidually." 

It  is  true  that  the  court  also  refers  to  the  use  of  the  words  "as 
executors,  Sec,"  which  followed  the  names  of  the  defendants  in  the 
title  of  the  action,  as  also  indicating  the  character  in  which  they 
were  sued,  but  the  context  of  the  opinion  shows  that  the  complaint 
itself  was  considered  to  be  the  substantial  test  in  the  solution  of  the 
question,  and  I  am  therefore  led  to  consider  this  case  rather  as  sup- 
porting than  as  in  conflict  with  the  general  principle  which  I  have 
already  stated.  The  complaint  in  the  case  at  bar  is  not  one  haying 
a  double  aspect  It  presents  and  suggests  only  one  cause  of  action 
in  respect  to  the  defendant  George  J.Gould, — a  cause  of  action  which 
can  exist  only  against  him  in  his  representative  capacity  as  trustee. 
Whatever  judgment  may  ultimately  be  rendered  in  the  action  will 
be  one  either  in  his  favor  or  against  him  in  relation  only  to  the  trust 
estate.  In  other  words,  the  judgment  so  rendered  will  have  pre- 
cisely the  same  effect  as  if  the  words  "as  trustee"  had  followed  his 
name  in  the  summons  and  title  of  the  complaint  The  case  of  Lan- 
don  v.  Townsend,  112  N.  Y.  93, 19  N.  E.  424,  which  has  been  referred 
to  by  counsel,  does  not  affect  the  question  under  consideration. 
The  circumstances  of  the  case  were  peculiar,  and  the  court  also  calls 
attention  to  the  fact  that  neither  the  complaint  nor  the  summons 
made  any  reference  to  the  official  character  of  the  defendant  In 
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conclusion,  I  do  not  wish  to  be  understood  as  commending  the 
method  which  the  plaintiff  has  adopted  in  characterizing  this  de- 
fendant in  the  summons.  The  proper  practice  is  to  designate  a  de- 
fendant sned  in  a  representative  capacity  by  his  title  as  such,  but 
the  failure  to  do  this  does  not  of  itself  lay  the  complaint  open  to  at- 
tack on  demurrer.  I  am  of  the  opinion  that  the  objection  to  the 
complaint  in  this  case  is  not  well  taken. 

The  demurrer  is  overruled,  with  costs,  with  leave  to  the  defendant 
to  answer  within  20  days,  on  payment  of  costs. 


fll  Misc.  Rep.  65a) 

BRIDGE  v.  NATIONAL  LIFE  ASS'N. 

(Supreme  Court,  Special  Term,  St  Lawrence  Comity.  March,  1895.) 

Ltfb  Insurance — False  Statement  as  to  Health— Effect  oh  Policy. 

A  false  statement  by  the  insured  as  to  the  then  state  of  his  health,  made 
while  the  policy  was  in  force,  nnder  the  mistaken  belief  that  he  was 
obliged  to  make  a  statement  to  reinstate  the  policy,  does  not  avoid  It 

Action  by  Helen  S.  Bridge  against  the  National  Life  Association 
on  a  life  insurance  policy.    Judgment  for  plaintiff. 

John  C.  Keeler,  for  plaintiff. 

W.  A  Sutherland,  for  defendant 

RUSSELL,  J.  The  defendant  seeks  to  destroy  the  value  of  a 
life  insurance  policy  payable  to  the  widow  of  the  deceased,  Charles 
E.  Bridge,  for  $2,000,  because  the  deceased,  during  the  pendency 
of  the  policy,  and  after  many  payments  had  been  made  on  it,  signed 
a  false  statement  as  to  the  then  condition  of  his  health,  under 
the  mistaken  belief  that  he  was  obliged  to  make  a  statement  to 
reinstate  the  policy.  The  only  question  to  be  seriously  considered 
is  whether  such  a  false  statement  avoids  a  policy  regularly  in 
force  at  the  time  it  was  made.  The  policy  was  issued  to  the  de- 
ceased on  the  13th  day  of  July,  1892.  It  called  for  bimonthly  pay- 
ments. Those  payments  were  regularly  made  up  to  the  death  of 
the  intestate,  on  the  5th  of  May,  1894.  Such  payments  were  made 
by  check  forwarded  from  Canton,  N.  Y.,  to  the  company  at  Hart- 
ford, Conn.,  in  pursuance  of  notices  regularly  made  by  the  general 
manager  of  the  defendant,  which  contained  these  two  clauses: 
"Make  all  checks  and  post-office  orders  payable  to  the  National 
Life  Association."  "We  inclose  you  an  envelope  directed  to  the 
cbmpany,  which  you  are  at  liberty  to  use  in  remitting."  On  the 
27th  day  of  November,  1893,  the  father  of  the  deceased  mailed  the 
payment  becoming  due  December  1st  by  a  check  on  the  St  Lawrence 
County  Bank  at  Canton,  which  check  included  the  payment  due 
on  December  1st  upon  a  policy  issued  to  such  father.  The  defend- 
ant collected  the  money  on  this  check,  but  at  what  time  it  deposited 
the  check  does  not  appear.  By  the  natural  course  of  mail  a  letter 
deposited  in  the  post  office  at  Canton  would  reach  Hartford,  Conn., 
as  early  as  the  second  day  after,  so  that  the  presumption  is  that 
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this  check  arrived  at  the  office  of  the  defendant  on  Wednesday, 
the  29th  of  November,  1893.  Whether  it  was  there  overlooked 
or  mislaid  does  not  appear  from  the  evidence.  There  is  no  proof 
in  the  case  that  the  check  was  not  received  on  or  about  December 
1st,  except  so  far  as  the  statement  of  the  deceased  in  signing  a 
paper  forwarded  by  the  defendant  on  the  2d  of  December,  1893, 
may  raise  some  presumption.  The  defendant  gave  no  evidence 
that  the  letter  was  not  received  at  its  office  before  December  1st, 
nor  was  the  envelope  which  might  bear  the  stamp  of  the  post 
office  at  Hartford,  showing  the  date  of  the  receipt,  produced  by  the 
defendant,  or  its  loss  accounted  for.  Nor  is  there  .any  proof  that 
the  company  sent  any  notice  to  the  father  that  his  premium  due 
the  same  day,  and  paid  by  the  same  check,  was  not  received  in  time. 
On  the  2d  of  December,  1893,  the  defendant  mailed  to  the  deceased 
a  notice  that  the  premium  due  the  1st  day  of  December  was  not 
received  until  after  that  date.  Such  notice  was  sent  by  the  gen- 
eral manager,  with  the  view  before  him  of  the  date  of  the  check 
and  of  the  letter  inclosing  it,  if  we  may  presume  that  one  was  writ- 
ten, and  the  postmark  upon  the  envelope  as  to  the  time  of  actual 
receipt  The  statement  is  upon  a  printed  form,  headed  at  the  office  of 
the  National  Life  Association,  and  the  notice  says  that  the  premium 
was  not  received  "here"  until  after  December  1st.  Upon  receipt 
of  that  notice,  the  deceased,  under  date  of  the  5th  of  December, 
1893,  signed  a  printed  form,  warranting  his  soundness  of  health 
and  freedom  from  disease,  and  returned  it  to  the  general  manager 
of  the  defendant  The  statements  in  that  printed  form,  signed  by 
the  deceased,  were  false  in  fact.  Whether  the  deceased  knew  that 
the  hemorrhage  was  from  his  lungs  makes  no  difference  in  law. 
He  was  not  in  sound  health,  and  at  that  time  was  suffering  under 
a  disease  which  a  few  months  later  caused  his  death.  The  proof 
shows  that  the  body  of  the  check  was  filled  out  by  the  deceased, 
and  was  then  signed  by  the  father,  who  took  it  and  mailed  it. 
There  is  no  evidence  that  the  father,  however,  communicated  the 
time  of  the  mailing  to  the  son,  so  that  it  is  possible  the  deceased 
may  have  supposed  the  check  to  have  been  delayed  in  sending. 
However  this  may  be,  it  is  clear  that  the  deceased  supposed  that 
his  check  did  not  reach  Hartford  until  the  day  after  it  waa  due, — 
a  fact  of  which  he  could  have  no  knowledge  except  from  the  state- 
ment of  the  defendant.  Acting  under  this  mistaken  belief,  or  un- 
der the  mistaken  supposition  that  his  payment  was  not  good,  even 
though  timely  made,  if  it  was  not  received  and  actually  taken  from 
the  envelope  on  or  before  the  1st  day  of  December,  the  deceased 
made  the  statement  which  he  was  under  no  legal  obligation  what- 
ever to  make.  It  was,  therefore,  so  far  as  the  relations  of  the  par- 
ties are  concerned,  the  same,  as  if  midway  between  payments  the 
defendant  had  required  the  deceased  to  certify  that  he  was  in 
sound  health,  under  the  assertion  that  it  would  not  recognize  the 
obligation  of  the  policy  unless  he  did.  The  statement  so  made  on 
the  part  of  the  deceased  was  gratuitous,  and  of  no  legal  or  binding 
force.  I  can  readily  see  why  a  statement  made  by  an  assured, 
either  under  a  fire  or  a  life  policy,  bearing  materially  upon  the 
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risk,  should  be  valid  as  a  defense  if  it  were  false,  where  there  is  a 
reserved  right  on  the  part  of  the  company  to  alter  its  relations 
with  the  deceased.  If  a  company  has  the  power  to  cancel,  or  the 
power  to  terminate  by  notice,  or  the  right  to  require  statements, 
by  the  contract  between  the  parties,  then  the  assertion  that  it  will 
exercise  that  power  is  a  sufficient  consideration  to  justify  a  reliance 
upon  a  statement  affecting  the  value  of  the  risk  voluntarily  made 
by  the  assured.  Such  a  statement  leads  the  insurance  company, 
presumptively,  to  a  different  course  of  action  than  it  might  otherwise 
take.  It  suspends  its  power  of  revocation,  whether  it  had  actually 
taken  any  action  towards  the  cancellation  or  not.  But  where  the 
relations  of  the  parties,  as  in  a  life  insurance  policy,  consist  on  the 
one  part  of  an  obligation  to  pay  the  premiums  demanded,  and  on 
the  pther  side  to  continue  the  risk  of  insuring  the  life  which  is 
daily  growing  more  hazardous  as  life  advances  in  age,  those  rela- 
tions may  not  be  terminated  by  either  party,  as  against  the  other 
party,  by  the  exercise  of  any  option,  except  for  the  one  cause  of 
failure  to  perform.  In  the  case  at  bar  the  deceased  had  up  to  the 
1st  day  of  December  to  mail  that  check.  Primeau  v.  Association, 
77  Hun,  418,  28  N.  Y.  Supp.  794,  affirmed  144  N.  Y.  716,  33  N.  E. 
858.  If  mailed  the  latter  part  of  the  day  on  December  1st,  it  could 
not  have  been  received  by  the  defendant  in  time  to  write  the  letter 
of  December  2d,  sending  the  notice  of  nonpayment,  and  the  alleged 
contract  for  reinstatement  Assuming,  therefore,  that  the  writer 
of  that  letter,  acting  for  the  defendant,  was  proceeding  in  entire 
good  faith,  he  was  also  mistaken  in  supposing  that  he  had  a  right 
to  cancel  a  contract  for  the  nonpayment  of  a  premium  legally  made 
on  the  1st  of  December,  if  not  before;  and,  doubtless,  if  he  supposed, 
from  the  delay  in  opening  the  letter  in  the  home  office  of  two  or 
three  days,  that  it  had  not  been  actually  mailed  prior  to  December 
1st,  still  in  sending  such  a  letter  as  he  did  to  the  deceased  he  was 
mistaken  in  the  law  in  exacting  the  requirement  of  a  new  warranty, 
and  therefore  did  what  he  otherwise  would  not  have  done.  Judg- 
ment goes  for  the  plaintiff  for  the  amount  due  upon  the  policy, 
which,  after  deducting  the  amounts  chargeable  for  certain  liens 
provided  for  by  the  policy,  is  $1,850,  with  interest  from  August 
23, 1894,  with  costs  to  the  plaintiff.    Ordered  accordingly. 


Pleading — Complaint— Averments  Showing  Want  of  Jurisdiction. 

A  complaint  in  an  action  in  the  city  court  of  New  York  which  alleges 
that  defendant,  by  false  representations,  induced  plaintiff  to  execute  an 
assignment  of  a  judgment;  that  defendant  collected  the  amount  thereof, 
and  refused  to  pay  It  over,— and  asks  that  the  assignment  be  set  aside, 
and  for  the  recovery  of  the  amount  of  the  judgment,  shows  on  its  face 
a  necessity  for  equitable  relief,  and  therefore  the  city  court  is  without 
jurisdiction. 


DUNN  et  al.  v.  WEHLB. 


(City  Court  of  New  York,  General  Term.  April  16,  1895.) 
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Appeal  from  special  term. 

Action  by  Patrick  Dunn  and  Ann  Dunn  against  Charles  Wehle. 
From  an  order  discontinuing  the  cause  without  costs,  defendant 
appeals.  Affirmed. 

The  complaint  is  as  follows: 

The  plaintiffs  above  named,  by  John  Whalen,  their  attorney,  complaining 
of  the  above-named  defendant,  allege  and  aver:  First  That  on  or  about 
the  23d  day  of  February,  1894,  these  plaintiffs,  by  Gharles  Wehle,  the  de- 
fendant above  named,  an  attorney  practicing  in  the  courts  of  this  state, 
and  retained  by  them  to  conduct  a  certain  action  against  the  president 
and  directors  of  the  Phoenix  Assurance  Company  of  London,  obtained  a 
Judgment  against  said  company  for  the  sum  of  $1,798.73,  to  which  judgment 
the  plaintiffs  hereby  refer,  and  make  a  part  of  this  their  complaint,  when 
the  same  shall  be  produced  and  proved.  Second.  That  on  or  about  said 
date,  viz.  23d  day  of  February,  1894,  the  defendant  herein  requested  these 
plaintiffs  to  sign  and  execute  an  instrument  In  writing,  and  which  he  repre- 
sented to  them  to  be  an  authority  to  the  defendant  to  collect  and  receive 
the  amount  of  said  judgment  from  the  company  aforesaid.  Third.  That  the 
defendant  herein,  by  means  of  representations,  false  and  calculated  to  de- 
ceive these  plaintiffs,  induced  the  said  Patrick  Dunn  to  sign  and  execute 
said  Instrument;  that  said  Ann  Dunn,  one  of  the  plaintiffs  herein,  abso- 
lutely refused  to  sign  or  execute  the  said  instrument.  Fourth.  Upon  in- 
formation and  belief,  that  upon  the  same  day  last  aforesaid  there  was  filed 
In  the  office  of  the  clerk  of  the  city  court  of  New  York  an  instrument  pur- 
porting to  be  signed  and  acknowledged  by  both  the  plaintiffs  above  named, 
assigning  said  Judgment,  in  consideration  of  eight  hundred "  dollars,  to  the 
defendant  herein,  at  that  time  the  attorney  for  these  plaintiffs.  Fifth. 
That  said  instrument  In  writing  was  and  Is,  by  virtue  of  such  false  repre- 
sentations, and  nonexecution  by  the  said  Ann  Dunn,  null,  void,  and  of  no 
effect  Sixth.  Upon  information  and  belief  that  thereafter,  and  on  or  about 
the  12th  day  of  March,  1894,  said  defendant  received  from  said  Phoenix 
Assurance  Company  of  London  the  sum  of  $1,400  in  payment  and  satis- 
faction of  said  judgment  recovered  as  aforesaid;  and  a  satisfaction  piece 
was  thereupon  executed  by  the  defendant  herein,  and  delivered  to  said  com- 
pany or  its  attorneys,  and  was  thereupon  executed  by  the  defendant  herein, 
and  delivered  to  said  company  or  its  attorneys,  and  was  thereupon,  and 
on  March  12,  1894,  filed  in  the  office  of  the  clerk  of  the  city  of  New  York. 
Seventh.  That  thereafter,  and  before  this  action  was  commenced,  the  plain- 
tiffs herein  duly  demanded  from  the  defendant  herein  payment  of  the 
money  so  recovered,  with  which  demand  the  defendant  refused  to  comply, 
and  that  no  part  thereof  has  been  paid,  except  the  sum  of  twenty-five  dol- 
lars. Eighth.  That  there  is  now  justly  due  and  owing  to  these  plaintiffs 
the  sum  of  $1,793.73,  with  interest  less  the  sum  of  $25  paid  as  aforesaid. 
Wherefore  the  plaintiffs  herein  demand  judgment:  First  That  the  alleged 
assignment  aforesaid  be  declared  fraudulent  and  void  and  of  no  effect  and 
that  the  same  be  set  aside.  Second.  That  plaintiffs  herein  recover  the  sum 
of  $1,793.73,  less  the  sum  of  $25  paid  as  aforesaid,  together  with  Interest 
and  the  costs  and  disbursements  of  this  action,  or  for  such  other,  further, 
and  different  order,  judgment  or  relief  in  the  premises  as  to  the  court  may 
seem  just  and  proper. 

Argued  before  VAN  WYCK  and  MCCARTHY,  JJ. 

Gharles  Wehle,  in  pro.  per. 
John  Whalen,  for  respondents. 

MCCARTHY,  J.  It  seems  to  me  clear  that  the  want  of  jurisdic- 
tion in  this  case  appears  on  the  face  of  the  complaint  Before  the 
plaintiff  can  claim  any  money  judgment,  he  must  apply  to  a  court 
of  equity,  as  appears  by  the  demand  of  the  complaint  for  judg- 
ment, to  wit:  "First  That  the  alleged  assignment  aforesaid  be  de- 
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clared  fraudulent  and  yotd  and  of  no  effect,  and  that  the  same 
be  set  aside."  The  court  has  no4>ower  to  grant  such  relief,  and  the 
order  to  discontinue  without  costs  was  properly  allowed.  Order 
is  therefore  affirmed,  with  costs. 


(12  Misc.  Rep.  851.) 

BOYD  y.  CAMPBELL  et  aL 
(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

B*COBD8— CORRECTING  AFTER  ADJOURNMENT  OF  TERM. 

The  trial  court  has  power,  after  the  adjournment  of  the  term,  to  strike 
out  findings  on  the  ground  that  they  were  Immaterial,  and  to  prevent 
abuse  thereof  In  other  litigations. 

Appeal  from  special  term. 

Action  by  Robert  Boyd  against  Malcolm  Campbell  and  others. 
From  an  order  amending  the  decision  and  judgment  theretofore 
rendered  by  the  judge,  defendants  appeal.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM  and  BEEK- 
M  AN,  J  J. 

B.  W.  S.  Johnston,  for  appellants. 
Henry  Daily,  Jr.,  for  respondent 

McADAM,  J.  After  the  trial  of  the  action  the  trial  judge  signed 
72  findings  of  fact,  on  which  he  based  the  conclusion  that  the 
complaint  of  the  plaintiff  should  be  dismissed  on  the  merits,  with 
costs.  Thereafter  the  plaintiff  moved  before  the  trial  judge  to 
strike  out  the  fourteenth  and  seventeenth  findings  of  fact,  on  the 
ground  that  the  same  were  immaterial  to  the  judgment,  and  were 
being  used  to  the  prejudice  of  the  plaintiff  in  another  litigation. 
The  motion  was  granted,  and  the  appeal  is  from  the  order  making 
said  direction.  The  rule  undoubtedly  is  that  after  the  term  has 
expired,  and  the  time  to  appeal  from  the  judgment  has  gone  by, 
the  court  is  without  power  to  modify  its  decision  or  judgment; 
and  it  is  also  true  that  no  judge  but  the  one  who  tried  the  cause 
can  at  special  term  change  the  findings  or  decision,  the  appropriate 
remedy  being  by  appeal.  But  in  this  instance  the  change  was 
made  by  direction  of  the  judge  who  tried  the  cause,  and  upon 
the  ground  of  the  immateriality  of  the  findings,  and  to  'prevent 
abuse  thereof  in  other  litigations.  The  plaintiff  having  applied  for 
the  change,  and  the  defendants  being  in  no  manner  injured  there- 
by, either  by  the  imperilment  of  their  judgment  or  otherwise,  we 
think  the  court  had  power  to  make  the  order.  Heath  v.  Asso- 
ciation, 84  Hun,  302,  32  N.  Y.  Supp.  454.  It  is  a  known  fact  that 
findings  are,  as  a  rule,  drawn  by  the  attorney  for  the  prevailing 
party,  and,  if  apparently  correct,  are  signed  as  of  course  by  the 
trial  judge.  They  are  almost  immediately  thereafter  put  into  the 
judgment  roll,  and,  if  the  power  to  correct  any  error  or  mistake 
therein  does  not  remain  in  the  trial  judge,  irreparable  damage 
might  be  done.   The  sole  question  involved  is  one  of  power,  for, 
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if  any  discretion  existed,  it  was  certainly  not  abased;  and  we 
think  the  control  which  the  court  has  over  its  records  and  pro- 
ceedings furnishes  plenary  power  to  prevent  injustice,  and  to  cor- 
rect all  errors  and  mistakes,  even  after  the  adjournment  of  the 
term.  Code,  §  723;  Bohlen  v.  Railroad  Co.,  121  N.  Y.  546,  24  N. 
E.  932.  For  these  reasons  the  order  appealed  from  must  be  af- 
firmed, with  costs.   All  concur. 


(12  Misc.  Rep.  371.) 

STUR6BS  V.  NEWCOMBE  et  al. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1893.) 

Pleading — Amendment— New  Cause  of  Action. 

Where  the  answer  alleges  usury  in  the  note  sued  on,  plaintiff  may 
amend  his  complaint  so  as  to  state  that  the  note  sued  on  was  given  in 
renewal  of  a  previous  note,  which  was  not  tainted  by  usury. 

Appeal  from  special  term. 

Action  by  Stephen  H.  Bturges  against  Isaac  B.  Newcombe  and 
another  on  a  promissory  note.  From  an  order  allowing  plaintiff 
to  amend  the  complaint,  defendants  appeal.  Affirmed. 

The  original  complaint  was  as  follows: 

(1)  That  at  the  times  hereinafter  mentioned  the  defendants  were  partners 
doing  business  in  the  city  of  New  York  under  the  firm  name  of  L  B.  New- 
■oombe  &  Co.  (2)  That  heretofore  the  said  defendants,  under  their  firm  name, 
made  and  delivered  their  promissory  note  in  writing,  dated  the  24th  day  of 
June,  1893,  at  New  York,  and  thereby  promised  to  pay  to  the  plaintiff  or 
his  order  one  hundred  thousand  dollars  ($100,000)  in  gold,  of  present  weight 
and  fineness,  thirty  days  after  said  date,  with  interest  at  six  per  cent  per 
annum.  (3)  That  payment  of  said  note  has  been  duly  demanded,  and  that 
no  part  thereof  has  been  paid,  except  the  sum  of  thirteen  hundred  and 
eighty-seven  and  00/100  dollars  ($1,387.50)  on  the  28th  day  of  July,  1893; 
nine  hundred  and  thirty-seven  and  50/100  dollars  ($937.50)  on  the  31st  day 
of  July,  1893;  eighty  dollars  ($80)  on  the  8th  day  of  August  1893;  eleven 
hundred  dollars  ($1,100)  on  the  10th  day  of  August,  1893.  Wherefore,  the 
plaintiff  demands  judgment  against  the  said  defendants  for  the  said  sum 
of  one  hundred  thousand  dollars,  with  Interest  from  the  24th  day  of  June, 
1893,  less  the  sum  of  thirty-five  hundred  and  five  dollars  ($3,505)  paid  as 
aforesaid;  and  the  plaintiff  also  demands  judgment,  with  costs  of  this  action. 

Defendants,  by  their  amended  answer  to  the  original  complaint, 
alleged  that  the  note  sued  on  was  usurious.  Thereupon  plaintiff 
applied  for  and  obtained  leave  to  serve  an  amended  complaint, 
.as  follows: 

(1)  The  defendants  at  all  the  times  hereinafter  mentioned  were  copartners 
doing  business  as  bankers  In  the  city  of  New  York  under  the  firm  name  of 
I.  B.  Newcombe  &  Co.  (2)  On  the  25th  day  of  May,  1893,  the  plaintiff,  upon 
the  request  of  the  defendants,  loaned  and  advanced  to  the  defendants  the 
sum  of  one  hundred  thousand  dollars,  which  sum  tl<e  defendants  then  prom- 
ised to  repay  to  the  plaintiff  on  the  24th  day  of  June,  1893,  with  interest 
thereon  at  the  rate  of  six  per  cent,  from  the  said  25th  day  of  May,  1893.  There- 
upon, and  in  consideration  of  the  said  loan,  and  as  evidence  of  the  same, 
the  defendants  made  and  delivered  to  the  plaintiff  the  promissory  note  of 
defendants,  bearing  date  the  said  25th  day  of  May,  1893,  in  and  by  which 
the  defendants  promised  to  pay  to  Sturges  &.  Roby,  thirty  days  after  data, 
without  grace,  the  sum  of  one  hundred  thousand  dollars  in  gold  coin  of 
the  then  present  weight  and  fineness,  with  interest  thereon  at  the  rate  of 
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six  per  cent  per  annum  from  the  said  25th  day  of  May,  1893.  The  said 
promissory  note  was  by  Its  terms  made  payable  to  Sturges  &  Roby,  who 
were  a  firm  and  copartnership  of  attorneys  at  law,  and  who  received  the 
said  note  for  and  in  behalf  of,  and  upon  the  request  of,  the  plaintiff;  but 
the  same  was  delivered  to  them  and  received  by  them  solely  for  the  plain- 
tiff, and  was  both  indorsed  and  delivered  to  the  plaintiff  prior  to  the  24th 
day  of  June,  1898.  (8)  Thereafter,  and  on  or  about  the  24th  day  of  June, 
1893.  the  defendants  requested  this  plaintiff  to  extend  the  time  of  payment 
of  the  said  loan,  and  thereupon  it  was  agreed  between  the  plaintiff  and 
these  defendants  that  the  time  of  payment  of  the  said  loan  should  be 
extended  from  the  24th  day  of  June,  1893,  until  the  24th  day  of  July,  1893; 
and  thereupon,  and  on  the  said  24th  day  of  June,  1893,  and  in  consideration 
and  as  evidence  of  the  said  loan,  the  defendants  duly  made  and  delivered 
to  the  plaintiff  the  promissory  note  of  them  (the  defendants),  dated  the 
24th  day  of  June,  1893,  in  and  by  which  the  defendants  promised  to  pay  to 
the  plaintiff,  thirty  days  after  the  date  of  the  said  last-mentioned  note,  the 
sum  of  one  hundred  thousand  dollars  in  gold  coin  of  the  then  present  stand- 
ard of  weight  and  fineness,  with  interest  thereon  at  the  rate  of  six  per 
cent  from  the  said  24th  day  of  June,  1893.  In  consideration  of  the  delivery 
of  the  said  last-mentioned  note  to  the  plaintiff,  this  plaintiff  surrendered  to 
the  defendants  possession  of  the  said  note  bearing  date  the  25th  day  of 
May,  1893.  The  plaintiff  now  holds  and  owns  the  said  note  dated  as  afore- 
said the  24th  day  of  June,  1893.  (4)  No  payment  has  been  made  by  the 
defendants  upon  the  said  loan  or  promissory  note  hereinafter  set  forth, 
except  only  that  the  defendants  paid  to  the  plaintiff  interest  upon  one 
hundred  thousand  dollars  included  in  the  said  note  dated  the  25th  day  of 
May,  1893,  for  the  period  of  thirty  days,  being  the  sum  of  five  hundred 
dollars,  and  except  that  prior  to  the  service  of  this  complaint  the  plaintiff 
has  received  the  proceeds  of  sale  of  certain  securities  held  by  him  as  and 
for  security  for  the  payment  of  the  said  loan  and  the  said  promissory  notes, 
and  for  any  other  indebtedness  due  or  to  become  due  by  the  defendants 
to  the  plaintiff,  and  other  sums  of  money,  in  all  amounting  to  the  sum  of 
eighty-nine  thousand  three  hundred  and  fifty-eight  and  75/100  dollars,  and 
no  more.  This  sum  has  been  duly  credited  by  the  plaintiff  upon  the  amount 
due  upon  the  said  Indebtedness  and  the  said  -promissory  notes,  and  there 
remains  due  and  unpaid  from  the  defendants  to  the  plaintiff  thereon  the 
sum  of  eleven  thousand  nine  hundred  and  sixty-six  25/100  dollars  ($11,966.25), 
with  interest  thereon  from  September  13,  1893.  Wherefore,  the  plaintiff 
demands  judgment  against  the  defendants  for  the  sum  of  eleven  thousand 
and  nine  hundred  and  sixty-six  25/100  dollars  ($11,966.25),  with  interest 
thereon  from  the  13th  day  of  September,  1893,  together  with  the  costs  ol 
this  action. 

Argued  before  SEDGWICK,  C.  J.,  and  FREEDMAN  and  Mc- 
ADAM,  JJ. 

Treadwell  Cleveland,  for  appellants. 
Stnrgis  &  Roby,  for  respondent 

PER  CURIAM.  It  was  not  a  valid  objection  to  the  order  ap- 
pealed from,  made  at  special  term,  that  it  permitted  an  amend- 
ment that  substituted  a  cause  of  action  different  from  the  one 
averred  in  the  complaint  Deyo  v.  Morse,  144  N.  Y.  216,  39  N. 
E.  81.  The  peculiarities  of  the  litigation  placed  it  within  the  dis- 
cretion Of  the  court  to  determine  whether  or  not  there  were  laches 
on  the  part  of  the  plaintiff  which  should  defeat  his  application  to 
amend.  Order  affirmed,  with  $10  costs,  and  disbursements  to  be 
taxed. 
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(12  Misc.  Rep.  370.) 

8TBINBRT  T.  METROPOLITAN  DL.  RY.  CO.  et  aL 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1890.) 

Bubtatbd  Railroads — Damages— Noise  and  Vibration. 

A  finding  that  the  value  of  the  easements  appurtenant  to  plaintiff's 
premises  taken  by  defendant  elevated  railroad  company  was  $1,200  does 
not  necessarily  include  the  effect  of  noise  and  vibration  on  that  value* 
merely  because  the  damage  in  the  past  was  adjudged  to  be  at  the  rate 
of  $60  a  year,  and  the  proportion  of  yearly  rent  to  the  fee  value  was 
shown  to  be  about  one-tenth  of  it 

Appeal  from  special  term. 

Action  by  Joseph  Steinert  against  the  Metropolitan  Elevated 
Railway  Company  and  another.  A  judgment  was  rendered  in 
favor  of  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM,  J. 

Julien  T.  Davies  and  Brainard  Tolles,  for  appellants. 
W.  W.  Badger,  for  respondent 

PER  CURIAM.  An  objection  made  by  appellants  to  the  judg- 
ment is  that  the  judge,  in  estimating  the  fee  value  of  the  ease* 
ments  taken,  included  the  effect  of  noise  and  vibration  upon  that 
value.  This  does  not  appear  from  any  finding  or  conclusion.  The 
assertion  of  it  depends  upon  reasoning  from  the  whole  case.  It 
is  said,  whereas  the  damage  in  the  past  was  adjudged  to  be  at  the 
rate  of  about  $60  a  year,  and  the  proportion  of  yearly  rent  to 
the  fee  value  was  proved  to  be  about  one-tenth  of  it,  the  finding 
•  •  that  the  fee  value  of  the  easements  taken  was  $1,200  was  founded 
upon  an  excessive  valuation  of  the  fee.  The  argument  is  that,  as 
the  past  rental  damage  was  f 60  yearly,  the  fee  damage  could  not 
be  more  than  $ 600.  Upon  this  it  is  said  that,  to  reach  the  con- 
clusion that  the  fee  damage  was  $1,200,  the  injury  from  noise  and 
vibration  must  have  been  added.  This  conclusion  is  not  neces- 
sarily correct  The  two  valuations  did  not  regard  the  same  times 
nor  the  same  circumstances.  Valuations  are  not  always  continu- 
ous. Increase  or  decrease  of  values  is  often  sudden.  In  ascer- 
taining a  present  value,  the  reasonable  certainties  of  the  future 
fix,  with  other  elements,  the  present  value.  As  in  finding  past 
damage,  so  in  fee  damage,  it  is  competent  to  inquire  if  in  the  future, 
having  in  view  the  reasonable  certainties  of  the  future,  the  value 
of  the  future  would  be  more  or  less  if  the  railroad  were  absent 
This  is  a  matter  of  fact,  as  is  the  amount  of  the  difference,  if  any 
there  would  be.  On  this  matter  the  court  found  for  the  plaintiff,  and 
the  appellants  have  not  shown  that  there  was  error  in  the  finding. 
The  plaintiff  is  not  primarily  bound  to  show  that  the  finding  is 
incorrect  It  is  enough  if  he  show  that  the  defendants  have  not 
established  error.  Such  error  has  not  appeared  in  the  evidence 
or  facts.   Judgment  affirmed,  with  costs. 
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(12  Misc.  Rep.  382.) 
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In  re  WANDELL. 


(Superior  Court  of  New  York  City,  General  Term.  May  «,  1895.) 

Mortgages— Foreclosure— Relief  of  Purchaser. 

A  purchaser  at  a  foreclosure  sale  will  be  relieved  from  his  purchase 
where  It  appears  that  the  title  came  through  a  will  devising  the  prop- 
erty to  testator's  executors  in  trust  for  certain  persons,  and  providing 
that,  on  the  death  of  one  of  the  beneficiaries,  the  trustees  should  convey 
the  property  to  certain  persons,  subject  to  said  trust,  and  neither  the 
remainder-men  under  the  will  nor  testator's  heirs  were  made  parties  to 
the  foreclosure  action. 

Appeal  from  special  term. 

Application  by  Townsend  Wandell  to  be  relieved  from  his  pur- 
chase of  real  estate  at  a  foreclosure  sale  of  mortgage  decreed  in  an 
action  by  N.  Taylor  Phillips  and  another  against  Kate  R»  Wilcox 
and  another.  The  application  was  granted,  and  plaintiffs  in  the 
foreclosure  action  appeal.  Affirmed. 

Argued  before  SEDGWICK,  O.  J.,  and  BEEKMAN,  J. 

Edwin  B.  Smith,  for  appellants. 
Thomas  W.  Butts,  for  respondent 

SEDGWICK,  C.  J.  The  respondent  had  purchased  at  a  sale  in 
foreclosure  of  a  mortgage  of  real  estate.  He  afterwards  made  a 
motion  to  be  relieved  from  purchase.  An  appeal  is  now  taken  from 
the  order  made,  which  relieved  him.  There  were  several  objections 
made  to  the  title  which  the  referee  would  give  if  the  sale  were  carried 
through.  The  answer  to  most  of  these  objections  was  that  the  re- 
spondent knew  their  existence  and  their  character  before  he  bought, 
and,  therefore,  that  he  could  not  claim  relief.  This  position  will 
not  be  passed  upon  here.  It  is  unnecessary,  for  there  was  one 
defect,  which  was  the  want  of  proper  defendants  in  the  action.  This 
want  he  had  not  learned  at  the  time  of  the  sale,  and  he  was  not 
bound  to  make  himself  acquainted  with  it.  The  title  came  through 
the  will  of  Benjamin  Albro.  He  devised  the  property  in  question 
to  his  executor  and  executrix,  in  trust  to  collect  the  rents  and  profits, 
and  pay  them  over  to  certain  persons,  five  in  number,  annually.  The 
fourth  provision  is:  "Upon  the  death  of  said  Edith  C.  Polhemus, 
one  of  the  beneficiaries  that  had  been  named,  I  give  and  devise  and 
bequeath  all  of  the  said  property  and  estate  so  devised  to  said 
trustees,  and  direct  said  trustees  to  convey  the  same  to  the  following 
named  four  children  of  said  Edith  C.  &  Abraham  Polhemus,  Junior, 
viz.  Ellen  Augusta,  Remona  Leonora,  Abram  Clifford,  and  said 
Benjamin  Albro,  etc.,  etc,  subject,  however,  to  the  said  trust  and 
right  to  said  trustee  to  receive  the  said  rents,  issues,  and  profits" 
for  the  purposes  of  the  trust  that  had  before  been  made  in  the  will. 
If  lie  will  were  valid,  at  least  the  remainder-men,  under  the  fourth 
clause,  should  have  been  made  parties  defendant;  or,  if  the  will 
were  invalid  as  to  its  disposition  of  the  remainder,  then  the  heirs 
at  law  of  the  testator  should  have  been  made  parties.  The  only 
v.83N.Y.s.no.5— 86 
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executor  and  trustee  who  qualified  under  the  will  was  Ellen  H. 
Wilcox.  She  waa  made  a  party  defendant  here.  She,  as  trustee, 
had  conveyed  the  property  to  one  Kate  R.  Wilcox.  The  convey- 
ance was  without  consideration.  It  was  accompanied  with  a  verbal 
agreement  that  Kate  R.  Wilcox  should  forthwith  reconvey  to  Ellen 
H.  Wilcox,  as  trustee.  While  the  paper  title  was  in  Kate  R.  Wilcox, 
she  gave  to  the  present  plaintiffs  the  mortgage  in  action.  It  is, 
at  least,  doubtful  that  Ellen  H.  Wilcox  had  power  under  the  will 
to  convey.  It  is,  at  least,  doubtful  that  the  plaintiff  took  the  mort- 
gage without  notice  of  the  character  of  the  transaction  of  the  con- 
veyance. The  property,  after  the  giving  of  the  mortgage,  was  re- 
conveyed  to  Ellen  EL  Wilcox,  and  again  reconveyed  to  her  by  Kate 
R.  Wilcox.  On  the  whole,  the  petitioner  had  the  right  to  take  the 
position  that  it  was  doubtful  whether  Kate  R.  Wilcox  had  ever  had 
any  title  in  the  premises,  and  that  Ellen  H.  Wilcox  was  the  legal 
owner,  if  the  will  were  valid.  Under  these  circumstances,  irre- 
spective of  notice  to  petitioner  of  certain  defects,  he  had  a  right  to 
object,  as  has  been  before  stated,  that  proper  parties  had  not  been 
made  defendants.  The  disposition  of  the  question  of  costs  was  cor- 
rect The  plaintiffs  were  responsible  for  the  nonjoinder  of  the  proper 
parties,  and  the  purchaser  was  without  fault. 
Order  affirmed,  with  $10  costs  and  disbursement!. 


(12  Misc.  Rep.  356.) 

O'CONNOR  v.  SCHNEPEL. 

(Superior  Court  of  New  York  City,  General  Term.  May  ft,  1895.) 

Negligence  of  Contractor— Liability  of  Employer. 

A  landlord  is  not  liable  for  injuries  to  his  tenant's  son  caused  by  the 
negligence  of  a  contractor  engaged  by  the  landlord  to  repair  the  premises. 

Appeal  from  jury  term. 

Action  by  Patrick  O'Connor,  administrator,  against  Herman 
Schnepel  for  damages  occasioned  by  negligence  of  defendant's  con- 
tractor. From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals. Affirmed. 

It  appears  that  on  November  1,  1893,  while  a  chimney  on  premises  owned 
by  the  defendant  was  being  repaired  by  his  contractor,  soot  and  other 
substances  came  down  the  chimney  and  filled  the  plaintiffs  room  with  quan- 
tities of  sooty  vapor,  and  by  reason  of  the  shock  and  inhalation  of  such  mat- 
ter the  plaintiff's  son,  who  was  ill  at  the  time,  died  shortly  thereafter.  It 
also  appears  that  the  defendant  was  the  landlord  of  the  property,  that  the 
decedent's  father  was  his  tenant  at  the  time  of  the  accident,  and  that  the 
injuries  were  sustained  while  defendant's  property  was  undergoing  repairs. 
The  trial  judge  dismissed  the  complaint  upon  the  opening  of  plaintiffs  coun- 
sel, and  from  the  Judgment  entered  on  such  dismissal  the  present  appeal  to 
taken.  . 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM,  J. 

L.  W.  Redington,  for  appellant 
Jeroloman  &  Arrowsmith,  for  respondent 

PER  CURIAM.  Prom  all  that  appears  on  the  record,  the  defend- 
ant was  not  charged  with  any  negligence  himself.    The  complaint 
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avers  that  certain  servants  or  employes  were  engaged  in  repairing 
the  chimney,  and  that,  through  the  negligence  and  carelessness 
of  the  said  servants  or  employe's  while  in  lie  pursuit  of  their  em- 
ployment, great  quantities  of  soot  or  other  substances  or  matter 
from  said  chimney  fell  with  great  force  down  the  said  chimney 
or  flue  into  plaintiff's  stove,  filling  his  room  with  said  soot,  dirt,  and 
smoke,  causing  flames  to  burst  out  from  said  stove  into  said  room 
or  rooms,  in  consequence  of  which  the  intestate  received  a  great 
shock,  was  compelled  to  inhale  great  quantities  of  said  soot  and  of 
gas,  sooty  vapor,  smoke,  and  flames;  and  as  a  result  of  such  injuries, 
and  of  said  shock  and  said  inhalation,  said  intestate  died  shortly 
afterwards.  The  action  is  not  placed  upon  any  duty  of  defendant 
as  landlord  to  use  diligence  to  prevent  such  an  accident.  If  there 
be  such  duty,  it  is  not  specified  in  the  complaint  On  the  trial  it 
was  admitted  that  the  work  done  in  the  chimney  was  done  under  a 
contract  with  the  defendant,  and  that  the  negligence  which  caused 
the  soot  to  fall  was  that  of  the  contractor  or  his  servants.  This 
statement  shows  that  the  doing  of  the  repairs,  if  they  were  not  negli- 
gently made,  could  not  have  involved  any  liability  upon  the  landlord 
for  the  soot  He  had  a  right  to  think  that  the  work  would  be 
done  in  a  proper  manner.  Under  the  circumstances,  we  find  no 
error;  and  the  judgment  appealed  from  must  be  affirmed,  with  costs. 


(12  Misc.  Rep.  375.) 

MOT  v.  OCEAN  STEAMSHIP  CO.  OP  SAVANNAH.  • 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1806.) 

Injury  to  Servant— Contributory  Negligence. 

Plaintiff's  decedent,  while  crossing  under  an  open  hatchway,  In  viola- 
tion of  his  employer's  orders,  was  struck  and  killed  by  a  barrel  which  fell 
from  a  sling  being  operated  by  one  of  his  fellow  workmen.  It  was  not 
shown  that  the  sling  was  imperfectly  constructed,  that  the  mode  of  letting 
barrels  down  the  hatchway  was  dangerous,  or  that  decedent  was  required 
by  his  work  to  go  into  the  place  where  he  was  killed.  Held,  that  plaintiff 
could  not  recover. 

Appeal  from  jury  term. 

Action  by  Catherine  Moy,  as  administratrix  of  the  estate  of  Pat- 
rick Moy,  deceased,  against  the  Ocean  Steamship  Company  of 
Savannah.  The  complaint  was  dismissed,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  FBEEDMAN  and  Mo- 
ADAM,  JJ. 

L.  Buser,  for  appellant 

Hoadley,  Lauterbach  &  Johnson  (H.  L.  Scheuerman.  of  counsel), 
for  respondent 

McADAM,  J.  The  action  is  under  the  statute  to  recover  dam- 
ages for  the  death  of  one  Patrick  Moy,  an  employe*  of  the  defendant 
It  appears  that  the  decedent  was  on  August  13,  1894,  at  work  in 
one  of  the  lower  holds  of  the  steamship  City  of  Augusta,  and  that 
a  barrel  which  was  being  lowered  into  the  hold  of  the  vessel  fell 
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from  the  sling  in  which  it  was  held,  and  struck  him  while  he,  for 
some  unexplained  reason,  was  crossing  directly  under  the  open  hatch- 
way. The  hatchway  had  been  opened  to  unload  the  vessel,  and  the 
orders  were  to  stand  clear  of  the  hatches  until  the  hooks  were  sent 
down,  when  the  barrels  were  taken  charge  of  by  the  workmen. 
There  was  no  evidence  of  any  imperfection  in  the  sling,  or  anything 
inherently  dangerous  in  the  mode  of  doing  the  work.  The  sling  was 
in  charge  of  a  fellow  workman  of  the  decedent,  and,  if  there  was 
any  negligence,  it  was  that  of  the  fellow  servant,  for  whose  conduct 
the  defendant  is  not  liable.  There  can  be  no  claim  that  Moy  did 
not  have  a  reasonably  safe  place  in  which  to  work,  for  that  means 
a  place  in  which  the  permanent  constructions  have  been  made  with 
reasonable  safety.  Brick  v.  Railroad  Co.,  08  N.  Y.  211;  Harley 
v.  Manufacturing  Co.,  142  N.  Y.  31,  36  N.  E.  813;  Mickee  v.  Machine 
Co.,  77  Hun,  559,  28  N.  Y.  Supp.  91&  The  decedent  went  over  the 
cargo*  in  the  dangerous  open  hatchway,  and  it  nowhere  appears 
that  he  was  in  a  place  necessitated  by  his  work.  Under  the  edge 
of  the  covering,  where  it  would  seem  he  properly  belonged,  he  would 
have  been  perfectly  safe.  Under  the  circumstances,  there  was  no 
proof  to  fasten  negligence  upon  the  defendant,  nor  to  exculpate  the 
decedent  from  the  inference  of  contributory  negligence. 

The  judgment  appealed  from  must  be  affirmed,  with  costs.  All 
concur. 

(12  Misc.  Rep.  357.) 

•    DALZELL  v.  FAHY'S  WATCH-CASE  CO. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Reference— Wren  Denied. 

Where  the  complaint  sets  forth  only  a  common-law  action,  and  It  does 
not  appear  that  the  trial  of  the  lBsues  will  require  the  examination  of  a 
long  account,  a  motion  for  a  reference  should  not  be  granted. 

Appeal  from  special  term. 

Action  by  Allan  O.  Dalzell  against  the  Fatty's  Watch-Case  Com- 
pany. From  an  order  granting  a  motion  of  plaintiff  for  a  reference, 
defendant  appeals.  Reversed. 

Argued  before  SEDGWICK,  O.  J.,  and  FREEDMAN.  J. 

Wilber  &  Oldham,  for  appellant 
Wetmore  &  Jenner,  for  respondent 

FREEDMAN,  J.  The  motion  papers,  upon  which  the  plaintiff 
moved  for  an  order  referring  the  issues  in  the  action  to  a  referee 
to  hear  and  determine  the  same,  fail  to  show  that  the  trial  of  the 
issues  will  require  the  examination  of  a  long  account  The  char- 
acter of  the  action  has  to  be  determined  from  the  complaint,  and 
the  complaint  sets  forth  a  common-law  action  only.  For  these 
reasons  the  motion  for  a  reference  should  have  been  denied.  There 
was  no  power  to  compel  a  reference  against  the  objection  of  either 
party.  The  motion  was  really  and  avowedly  made  by  the  plaintiff, 
however,  to  obtain,  by  means  of  a  reference,  a  discovery  and  inspec- 
tion of  defendant's  books.    A  motion  for  such  discovery  and  inspec- 
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tion  had  therefore  been  made  by  the  plaintiff,  and  denied  by  the 
special  term,  and  the  order  denying  that  motion  had,  on  plain  tiff's 
appeal,  been  affirmed  by  the  general  term  of  this  court  25  N.  Y. 
Snpp.  800.  In  the  struggle  over  this  attempt  on  the  part  of  the 
plaintiff  to  accomplish  indirectly  what  had  been  denied  to  him  on 
his  direct  application,  the  learned  judge  who  heard  the  motion  for 
a  reference  was  induced  to  make  an  order  granting  such  motion, 
unless  the  defendant  make  and  serve  a  stipulation  in  writing  that 
the  cause  be  tried  at  special  term,  and  denying  the  motion  if  the 
defendant  so  stipulate.  The  defendant  did  so  stipulate.  The  plain- 
tiff then  appealed  from  the  order  on  the  ground  of  want  of  power  in 
the  court  to  compel  a  trial  of  the  issues  at  special  term.  The  coun- 
sel for  the  respondent,  in  the  brief  submitted  on  this  appeal,  has 
conceded  that,  if  the  plaintiff  desires  a  trial  by  jury,  he  can  still  have 
it;  that  the  stipulation  signed  by  the  defendant  does  not  bind  the 
plaintiff;  and  that  the  utmost  effect  of  the  stipulation  is  to  give  the 
plaintiff  an  option  to  try  the  case  at  special  term.  Under  all  the 
circumstances,  it  is  clear  that  there  was  neither  power  to  refer  nor 
power  to  compel  a  trial  at  special  term.  The  order  appealed  from 
should  be  reversed,  without  costs,  and  plaintiff's  motion  for  a  refer- 
ence denied  unconditionally,  without  costs. 


<12  Misc.  Rep.  343.) 

OANTONI  v.  FOBSTBB  et  aL 

(Superior  Court  of  New  York  City,  General  Term.    May  6,  1895.) 

Juby— Trial  by— Equitable  Issues. 

The  fact  that  an  equitable  action  will  Involve  a  conflict  of  evidence  Is 
not  ground  for  granting  a  trial  by  jury. 

Appeal  from  special  term. 

Action  by  Salvatore  Gantoni  against  Elsa  Forster  and  another. 
Prom  an  order  denying  a  motion  for  an  order  settling  issues  for 
trial  by  jury,  defendants  appeal.  Affirmed. 

The  opinion  of  McADAM,  J.,  at  special  term,  is  as  follows: 

The  action  Is  of  purely  equitable  cognizance,  and  the  framing  of  Issues 
therein  entirely  matter  of  discretion.  The  defendant  is  not  entitled  to  a  Jury 
trial,  either  by  constitutional  considerations,  or  those  flowing  from  express 
provisions  of  law,  and  no  right  is  violated  by  the  denial  thereof.  Colie  v. 
Tifft,  47  N.  Y.  119;  Column  v.  Dixon,  50  N.  Y.  572;  Powell  v.  Waldron,  89 
N.  Y.  328;  Wright  v.  Nostrand,  94  N.  Y.  31;  Carroll  v.  Deimal,  95  N.  Y.  252; 
Acker  v.  Iceland,  109  N.  Y.  5,  15  X.  E.  743;  Randall  v.  Randall,  114  N.  Y.  499, 
21  N.  E.  1020;  Lynch  v.  Railroad  Co.,  129  N.  Y.  274,  29  N.  E.  315;  Shepherd 
v.  Railroad  Co.,  131  N.  Y.  215,  30  N.  E.  187;  Church  v.  Kelsey,  121  U.  S.  282, 
7  Sup.  Ct  897;  Cattle  Co.  v.  Mann,  130  U.  S.  69,  9  Sup.  CL  458;  Gates  v. 
Allen,  149  U.  S.  451, 13  Sup.  Ct  883,  977.  If  the  action  were  to  be  ordered  on 
the  Jury  calendar  solely  because  it  would  probably  Involve  a  conflict  of  evi- 
dence, it  is  difficult  to  imagine  a  cause  which  ought  to  be  returned  on  the 
equity  calendar;  for,  aside  from  demurrers,  every  trial  thereat  involves  more 
or  less  conflict  Especially  Is  this  true  in  suits  to  set  aside  transfers  as  fraud- 
ulent elevated  railway  controversies,  and  the  like.  There  Is  nothing  in  the 
present  contention  which  necessitates  calling  in  the  aid  of  a  Jury,  or  which 
even  suggests  that  a  decision  equally  speedy  and  as  satisfactory  could  not 
be  reached  without  such  assistance.  For  these  reasons  the  defendant's  ap- 
plication must  be  denied,  with  $10  costs. 
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Argued  before  SEDGWICK,  C.  J.,  and  FREEDMAN,  J. 

Samuel  H.  Bandell,  for  appellants. 
Charles  W.  Brooke,  for  respondent 

PER  CURIAM.  The  order  should  be  affirmed,  with  $10  costs 
and  disbursements,  upon  the  opinion  filed  below. 


(11  Misc.  Rep.  680.) 

SPANN  et  aL  ▼.  ERIE  BOATMAN'S  TRANSP.  CO. 

(Superior  Court  of  Buffalo,  Trial  Term.  March.  1895.) 

L  Carriers — Doty  of— Contract  in  View  op  Difficulty. 

A  contract  to  carry  goods  made  by  a  canal-boat  man  shortly  before  the 
period  when  the  canal  might  be  expected!  to  freeze  requires  him  to  make  a 
special  effort  to  perform  the  contract 

8.  Same—  Failure  to  Perform  Contract— Measure  of  Damages. 

Where  a  carrier,  by  failure  to  exercise  due  diligence,  is  able  to  trans- 
port the  goods  only  a  part  of  the  way,  the  shipper's  measure  of  damage* 
Is  the  difference  between  the  contract  price  of  transportation  and  the 
Increased  cost  necessary  to  secure  the  delivery  of  the  property  at  its 
destination,  without  any  pro  rata  allowance  to  the  carrier  for  the  partial 
carriage. 

Action  by  Otto  G.  Spann  and  others  against  the  Erie  Boatman's 
Transportation  Company  to  recover  damages  for  breach  of  contract, 
by  which  defendant,  on  November  26,  1891,  chartered  to  plaintiffs 
three  boats  to  carry  grain  from  Buffalo  to  New  York  City.  One  of 
the  boats  was  propelled  by  steam,  and  towed  the  other  two.  The 
boats  started  on  November  29th  and  reached  Rochester  on  the  even- 
ing of  December  1st,  at  which  point  the  boats  were  tied  up.  Judg- 
ment for  plaintiffs. 

Charles  B.  Wheeler  and  Moses  Shire,  for  plaintiffs. 
Benjamin  H.  Williams,  for  defendant 

HATCH,  J.  We  have  but  little  difficulty  with  the  rules  of  law 
governing  this  case,  and  but  little  more  in  determining  the  facts 
after  a  careful  analysis  of  the  evidence  given  upon  the  trial.  De- 
fendant, in  the  performance  of  its  contract,  is  held  to  the  exercise 
of  reasonable  diligence,  must  use  ordinary  forecast  in  anticipating 
an  obstruction,  and  due  diligence  in  overcoming  it  when  it  arises, 
and,  as  soon  as  the  obstruction  ceases  to  operate,  it  must  exercise 
diligence  in  the  fulfillment  of  its  contract.  Bowman  v.  Teall,  23 
Wend.  306;  Parsons  v.  Hardy,  14  Wend.  216;  Qeismer  v.  Railway 
Co.,  102  N.  Y.  570,  7  N.  E.  828.  A  freezing  of  the  canal  is  such  an 
act  of  intervention  of  the  vis  major  as  will  excuse  performance  until 
the  obstruction  be  removed.  So,  too,  the  existence  of  conditions 
produced  without  the  fault  of  the  carrier,  and  attributable  to  ac- 
cident or  misfortune,  excuses  delay  in  transportation;  and,  if  such 
conditions  arise  as  to  render  further  progress  so  difficult  and  danger- 
ous that  a  person  exercising  ordinary  care,  prudence,  and  forecast 
would  deem  it  unsafe,  then  the  carrier  will  be  exonerated  from 
failure  to  proceed,  and  can  justify  his  act  in  selecting  a  place  of 
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safety  and  remaining  there.  But  in  each  of  these  cases  he  must 
justify  his  delay  by  proof  of  conditions  which  bring  him  within  the 
protection  of  the  rule  invoked,  and  upon  him  rests  the  burden  of 
establishing  the  sufficiency  of  his  excuse.  Bead  v.  Bpaulding,  30 
N.  Y.  642;  Bostwick  v.  Bailroad  Co.,  45  N.  Y.  717. 

Upon  the  application  of  these  rules  this  case  is  to  be  determined. 
So  far  as  there  was  delay  in  obtaining  a  load  for  the  boats  before 
the  29th  of  November  it  may  be  dismissed,  except  in  so  far  as  it 
furnished  a  sufficient  excuse,  and  showed  necessity  for  going  upon 
the  dry  dock  at  Lockport  And  it  may  be  considered  unfortunate, 
for,  had  there  not  been  this  delay  of  nine  hours,  defendant  would 
doubtless  have  seen  its  way  clear  for  proceeding.  But  the  fact 
cannot  be  considered  as  controlling,  for  defendant  chose,  notwith- 
standing the  delay,  to  accept  the  cargo  and  enter  upon  its  transporta- 
tion. It  is  quite  clear  that,  when  the  charter  was  made,  both  parties 
contemplated  that  it  might  be  difficult  of  performance,  and,  con- 
sidering the  lateness  of  the  season  and  the  condition  of  the  weather, 
it  was  clear  to  both  that  ice  was  likely  to  be  met  with,  so  the  bills 
of  lading  provided  with  respect  to  the  obligations  of  each  should 
the  vessel  be  frozen  in.  The  parties,  therefore,  had  before  them 
these  contingencies,  and  contracted  with  respect  thereto.  This  con- 
dition imposed  upon  defendant  the  obligation  of  a  sturdy  attempt 
to  overcome  such  obstacles  and  fulfill  the  contract,  and  mere  dif- 
ficulty of  performance  from  such  cause  cannot  excuse  him,  for  it 
was  these  difficulties  that  he  expected  to  meet,  and  was  also  ex- 
pected to  overcome.  Diligence,  therefore,  as  applied  to  these  facts, 
must  be  measured  by  what  the  parties  clearly  understood  when  the 
contract  was  made.  Notwithstanding  the  expressed  opinion  of  Capt 
McCormick,  supported  by  a  large  number  of  witnesses,  that  he  could 
not  have  reached  the  Hudson  river  within  the  time  left  him  after  reach- 
ing Rochester  before  the  canal  closed,  we  have  reached  the  conclusion 
that  its  accomplishment  was  not  of  extreme  difficulty,  and  might 
have  been  achieved  without  extraordinary  effort,  but  by  ordinary 
diligence.  It  is  demonstrated  as  a  fact  that  the  canal  was  quite 
easily  navigable  east  of  Rochester  when  defendant  tied  up  its  boats, 
for  at  that  time  or  shortly  thereafter  two  boats  passed  by  defend- 
ant which  had  come  from  the  east,  while  the  two  boats  which  fol- 
lowed defendant  continued  on  without  stopping.  These  boats,  al- 
though propelled  by  horses,  found  little  or  no  difficulty  in  making 
their  respective  ports.  Knapp,  who  ran  the  first  of  these  boats, 
says  that  he  continued  on,  found  some  ice  between  Rochester  and 
Fairport,  a  distance  of  15  miles,  and  was  bothered  some  with  it, 
but  after  that  encountered  none  that  amounted  to  anything;  he 
was  in  motion  all  the  time,  except  to  change  horses;  that  on  Wednes- 
day morning  it  began  to  thaw.  McGraw,  who  ran  the  other  boat, 
states  that,  after  he  left  Rochester,  he  found  no  more  obstruction 
than  in  summer;  that  there  was  a  little  ice  for  seven  or  eight 
miles  east,  but  that  it  did  not  obstruct  him  any.  He  further  states 
that  on  Sunday  it  was  cold  and  stormy,  and  made  ice.  On  Monday 
it  continued  cold.  On  Tuesday  it  was  warm  and  the  sun  shone* 
Wednesday  was  warmer  still,  and  where  he  was  the  ice  had  all 
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disappeared  from  the  canal.  He  is  corroborated  by  the  testimony 
of  his  son,  who  was  on  the  boat. 

So  far  as  the  fact  of  navigation  is  concerned  this  testimony  is 
without  dispute.  Upon  the  subject  of  temperature  it  is  contradicted 
by  a  large  number  of  witnesses.  But  in  this  respect  it  receives 
certain  corroboration  from  the  weather  reports,  which  must  be  ac- 
cepted as  the  fact  These  show  that  on  Sunday,  the  29th,  it  was  10 
degrees  above  zero  about  daylight  at  Buffalo,  and  rose  to  20  about 
2  o'clock  in  the  afternoon,  dropping  to  14  degrees  during  the  night 
and  morning  of  the  30th,  and  rising  to  34  degrees  at  8  in  the  morn* 
ing.  On  the  1st  of  December,  at  8  in  the  evening,  it  was  42  degrees 
above  at  Buffalo,  34  degrees  at  Oswego,  and  between  those  two 
points  at  Rochester.  On  the  2d  it  was  44  at  Buffalo  and  Oswego  at 
8  p.  m.  The  3d  it  was  54  degrees  at  Buffalo,  46  degrees  at  Oswego, 
and  42  degrees  at  Albany.  The  5th:  Buffalo,  38  degrees;  Oswego, 36; 
Albany,  40  degrees.  The  6th:  Buffalo,  34  degrees;  Albany,  50  de- 
grees. It  thus  conclusively  appears  that  from  8  p.  m.  of  November 
30th  up  to  and  including  the  6th  day  of  December  the  temperature 
was  above  freezing,  and  no  ice  could  form.  It  is  idle  to  urge  the 
acceptance  of  recollection  of  witnesses  that  ice  formed  during  this 
period  when  the  certain  record  shows  that  such  could  not  be  the 
case.  We  thus  have  the  fact  that,  when  McCormick  tied  up  his 
boats  at  Rochester,  the  temperature  was  between  42  and  34  de- 
grees, and  boats  were  in  fact  running  both  east  and  west,  and  that 
with  but  slight  obstruction.  From  Rochester  to  the  Hudson  river 
is  252  miles.  The  rate  of  speed  necessary  to  have  reached  the  river 
by  midnight  of  the  5th  of  December  was  only  2£  miles  an  hour,  and 
when  extended  until  2  o'clock  of  the  next  day,  when  the  last  boat 
in  fact  passed  out,  reduces  the  rate  to  2.19  miles  an  hour.  Ac- 
cording to  McCormick's  testimony,  his  running  time  between  Tona- 
wanda  and  Lockport,  including  passing  the  locks  and  reaching  the 
dry  dock,  was  2.1  miles  an  hour.  A  slight  increase  in  speed  over  this 
rate  would  have  carried  him  to  the  river  by  midnight  of  the  5th,  and, 
by  including  the  extended  time  at  2  o'clock  of  the  next  day,  it  did  not 
require  so  fast  a  rate.  But  he  made  better  time  between  Lockport  and 
Brockport,  as  he  covered  this  distance  at  the  rate  of  2.2  miles 
an  hour,  although  he  encountered  ice  all  the  way,  and  quite  heavy 
from  Medina,  and  he  assures  us  that  at  this  time  he  was  running 
very  slow.  His  actual  running  time  between  Tonawanda  and  Roch- 
ester, deducting  the  delay  at  Lockport,  according  to  his  testi- 
mony, was  2.07  miles  an  hour,  although  he  passed  through  ice  2 
inches  thick  the  last  part  of  the  distance,  and  reduced  his  running 
time  to  1.3  miles  an  hour.  He  also  states  that  this  boat,  with 
this  tow,  would  run  nearly  a  third  faster  without  obstructions  than 
a  horse  boat,  and  the  latter  rates  at  about  2  miles  an  hour;  while 
Hall,  who  built  the  boat,  said  that  she  could  "run  perhaps  a  third 
faster,  or  it  might  be  fifty  per  cent  faster."  It  also  appears  that  a  very 
serious  drawback  to  fast  time  is  delay  at  the  locks.  But  here  was 
presented  for  this  tow  at  this  time  a  practically  free  canal,  and, 
while  much  testimony  was  given  about  delays  on  account  of  ice  in- 
cumbering locks,  it  simply  clouds  the  issue,  for  it  is  an  established 
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fact  that,  at  the  outside,  15  miles  east  of  Bochester  no  ice  remained 
to  obstruct  either  canal  or  locks.  A  like  observation  may  be  made 
concerning  the  large  volume  of  testimony  respecting  ice  at  Monte- 
zuma. The  ice  there  was  encountered  at  the  same  time  it  was  en- 
countered by  McCormick  west  of  Bochester.  But  this  ice  melted 
away,  and,  had  defendant  gone  on  without  stop  at  Bochester,  there 
was  no  substantial  obstacle  in  his  way;  and,  measuring  the  distance 
by  ordinary  rates  of  speed  and  by  the  rate  of  speed  the  tow  in  fact 
made  against  obstacles,  we  can  find  no  reason  for  holding  that  de- 
fendant could  not  have  made  the  river  by  the  close  of  navigation,  but 
can  say  with  much  certainty  that  he  could  have  reached  the  last 
seven-mile  level  by  the  time  the  last  boat  passed  through;  and  this, 
by  long  custom,  known  to  defendant,  would  have  insured  his  passage 
into  the  river.  The  fact,  however,  that  he  could,  by  the  exercise 
of  diligence,  have  reached  the  river,  does  not  conclusively  establish 
that  he  was  not  justified  in  remaining  at  Bochester;  for  if  the  con- 
ditions which  then  confronted  him  were  of  such  a  character  that 
an  ordinarily  careful  and  prudent  person,  under  the  same  obligations, 
would  have  deemed  it  unwise,  unsafe,  and  hazardous  to  proceed, 
then  defendant  must  be  held  excused  for  so  determining.  The  con- 
ditions upon  which  he  bases  his  excuse  are  these:  That  the  ice 
had  formed  heavy  and  thick  west  of  Bochester,  which  caused  him 
to  greatly  reduce  his  speed,  accept  assistance  from  the  ice  breaker, 
and  raised  grave  doubt  in  his  mind  of  his  ability  to  reach  Bochester; 
that  his  boat  was  severely  cut  by  the  ice  already  encountered;  that 
he  could  only  run  at  the  risk  of  sinking,  as  the  oakum  had  been  torn 
from  the  seams;  that  he  inquired  of  the  boat  running  west  as  to 
the  condition  of  the  canal  east,  and  was  informed  that  it  was  bad; 
that  he  also  made  inquiry  of  the  division  superintendent,  and  was 
informed  by  him  that  ice  had  formed  east  of  Bochester,  and  that 
it  was  unsafe  for  him  to  proceed;  that  he  was  advised  by  several 
persons  that  it  was  unsafe  to  proceed,  and  that  he  could  not  make 
the  river  by  the  time  the  canal  closed;  that  he  telegraphed  the 
superintendent  of  canals,  and  received  from  him  a  telegram  that 
canals  would  close  on  the  5th  of  December  at  midnight,  unless 
sooner  closed  by  the  elements.  All  of  these  conditions  find  support 
in  the  testimony  given  by  McCormick  and  by  numerous  other  wit- 
nesses, and  the  large  majority  of  canalmen  called  expressed  the 
opinion  that  stopping  at  Bochester  was  the  most  prudent  thing  to 
do,  considering  all  the  circumstances.  We  are  now  to  see  whether 
this  claim  can  be  sustained  in  the  light  of  what  certain  established 
facts  show. 

We  have  already  seen  that  due  diligence  would  have  accomplished 
the  performance  of  the  contract.  Ought  he  to  have  exercised  it? 
It  appeared  upon  the  trial  that  the  most  difficult  place  in  the  canal 
for  ice  obstruction  was  immediately  west  of  Bochester.  This  was  due 
to  the  large  body  of  still  water  through  which  it  ran.  This  McCormick 
knew,  and  consequently  knew  that,  when  he  reached  Bochester,  he 
had  passed  his  most  perilous  point,  so  far  as  heavy  ice  was  concerned. 
Had  the  temperature  remained  the  same  as  on  Sunday  and  Monday, 
but  little  doubt  would  remain  but  that  it  was  wise  to  stop.  But 
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the  temperature  had  risen,  and,  at  the  time  he  tied  up  the  boats, 
it  stood  at  Rochester  between  42  and  34  degrees.  At  this  time  there 
had  been  sent  by  the  weather  bureau  a  forecast  of  the  weather, 
which  stated  that  it  would  continue  fair,  with  warm  southerly  winds, 
and  this  was  published  in  the  public  journals.  This  condition  of 
the  temperature  must  lead  to  a  rejection  of  McOormick's  statement 
and  that  of  other  witnesses  that  ice  formed  very  fast  Tuesday  night, 
for  we  know  that  ice  could  not  form  in  a  temperature  above  34  de- 
grees. McCormick  made  no  effort  to  find  out  what  the  condition 
of  the  canal  was  east  prior  to  the  time  he  tied  up.  He  simply 
acted  upon  the  determination,  which  he  said  he  had  already  formed 
before  he  reached  Rochester,  of  stopping  there.  After  he  had  stop* 
ped,  he  made  an  inquiry  of  the  boat  which  came  from  the  east,  and 
was  informed  that  conditions  were  bad.  This  undoubtedly  was  true 
in  a  measure,  for  it  was  a  late  and  bad  time  of  year.  But  he  knew 
from  this  circumstance  that,  this  boat  had  made  a  channel,  and  the 
temperature  was  such  that  no  ice  could  form  and  that  he  could  go 
ahead.  He  concluded,  however,  to  wait,  remained  on  his  boat,  and 
prosecuted  no  further  inquiries  to  determine  what  he  ought  to  do. 
The  next  morning  he  learned  from  the  papers  that  it  would  be 
warmer,  telegraphed  the  superintendent  of  the  canals  asking  when 
the  canal  would  close,  and  made  an  inquiry  of  the  division  superin- 
tendent about  the  canal  east  This  superintendent's  division  was 
No.  9,  extending  20  miles  west  of  Rochester;  consequently  as  to  that 
portion  of  the  canal  McCormick  knew  as  much  as  he.  But  it  did 
appear  that  he  lived  at  Fairport,  and  had  come  up  from  there  on 
this  morning,  and  he  reported  the  canal  then  as  frozen  over.  In 
this  respect  his  testimony  is  at  variance  with  the  weather  report, 
the  state  of  the  temperature  at  this  time,  and  the  testimony  of  Mc- 
Graw.  There  were  other  sources  of  information  open  to  McCormick 
which  should  readily  have  suggested  themselves.  He  knew  at  this 
time  that  Knapp  and  McGraw  had  gone  forward;  that,  prior  to  their 
going,  boats  had  come  from  the  east;  and  that  there  must  be  a 
channel  open.  There  were  several  towns  and  telegraph  stations 
along  the  route.  This  admitted  of  communication  with  them,  and 
would  have  opened  up  information  that  they  were  proceeding  with 
but  little,  if  any,  trouble,  or  communication  with  lock  tenders  or 
superintendents  of  the  respective  divisions  would  have  produced  like 
results.  He  knew  that  the  weather  report  predicted  warm  weather; 
that  it  was  then  quite  warm  for  that  time  of  year;  and  that  what 
ice  existed  was  melting.  His  obligation  commanded  him  to  move 
forward  as  soon  as  the  obstruction  ceased  to  operate.  This  he  did 
not  do,  and  consequently  failed  in  a  plain  duty.  It  is  stated  that 
his  boat  was  badly  cut  by  ice,  and  that  it  was  dangerous  for  him 
to  go  forward.  There  is  much  conflict  in  the  evidence  respecting 
how  badly  the  boat  was  cut  His  forward  boat  was  not  cut  at  all. 
The  steamer  was  cut,  according  to  McCormick  and  other  witnesses, 
from  2  to  2|  inches  in  depth;  by  others,  less.  That  she  was  cut 
sufficiently  to  cause  some  apprehension  is  clear,  and  had  the  weather 
continued  cold,  and  ice  formed,  could  be  here  pleaded  as  an  excuse. 
Neither  of  the  boats  was  leaking,  and  it  had  not  been  found  necessary 
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to  repair  the  steamer  on  account  of  the  cutting  up  to  the  time  of  thi§ 
trial.  Due  diligence  upon  the  part  of  McCormick,  coupled  with  the 
fact  that  he  had  already  passed  the  worst  portion,  would  have  in- 
formed him  that  there  existed  no  ice,  either  thick  or  thin,  to  further 
damage  the  boat 

It  is  suggested  that  at  Rochester  was  a  good  bottom,  and  an  ele- 
vator where  the  cargo  could  be  unloaded  to  the  best  advantage.  But 
the  same  thing  is  true  of  several  other  places  east  It  does  not 
furnish  a  controlling  or  mitigating  circumstance  in  view  of  the  other 
conditions.  If  we  could  see  that  it  was  proper  for  defendant  to  stop 
on  Tuesday  night,  the  conditions  existing  at  an  early  hour  of  Wednes- 
day morning  showed  necessity  for  further  progress  in  the  fulfill- 
ment of  the  contract,  and  he  then  had  time  for  performance.  Mc- 
Cormick could  have  known,  by  the  exercise  of  diligence,  the  actual 
condition  of  the  canal  not  later  than  10  o'clock  of  Wednesday.  He 
then  had  left  86  hours  to  reach  the  river  at  midnight  of  the  5th. 
This  would  have  made  a  running  time  of  2.86  miles  an  hour. 
By  adding  14  hours,  the  time  when  the  last  boat  passed  through,  it 
would  have  reduced  his  time  to  2.52  miles  an  hour.  Either  of 
these  rates  of  speed  was  clearly  within  the  capacity  of  the  boat, 
upon  defendant's  showing.  Starting  at  this  time,  he  had  before  him 
a  free  canal,  and  could  proceed  without  any  delay  at  locks;  and, 
according  to  the  custom  of  the  canal,  in  entering  upon  the  last 
level  the  boat  would  be  let  out,  still  further  adding  to  the  certainty 
of  getting  through.  We  are  therefore  convinced  that  defendant 
has  not  made  a  case  showing  the  use  of  that  diligence  which  it 
contracted  to  exercise,  and  is  therefore  liable  for  the  damages  sus- 
tained. The  damage  is  measured  by  the  difference  in  the  contract 
price  and  the  increased  cost  of  transportation  in  order  to  procure 
the  delivery  of  the  properly  at  its  destination  (Ogden  v.  Marshall, 
8  N.  Y.  340;  Briggs  v.  Railroad  Co.,  28  Barb.  515;  3  Suth.  Dam. 
213),  and  for  such  further  increased  expense  as  was  necessarily  in- 
curred as  a  consequence  of  the  delay  (Farwell  v.  Davis,  66  Barb.  73; 
3  Suth.  Dam.  226).  It  also  became  the  right  of  plaintiffs,  under 
these  circumstances,  to  retake  possession  of  the  grain,  and  forward 
the  same  to  its  destination.    Laurent  v.  Vaughn,  30  Vt  90. 

As  the  fulfillment  of  the  contract  determined  the  right  of  de- 
fendant to  demand  freight  money,  so  its  negligence  in  delaying  the 
prosecution  of  the  voyage  defeated  its  right  thereto,  in  consequence 
of  which  it  had  no  right  to  demand,  as  a  condition  of  delivery  of 
the  grain,  pro  rata  freight  money  for  the  distance  carried.  Plain- 
tiffs having  been  compelled  to  pay  as  a  condition  of  recovering  pos- 
session of  their  property,  are  entitled  to  recover  it  back,  as  money 
paid  under  compulsion.  Scholey  v.  Mumford,  60  N.  Y.  501;  Har- 
mony v.  Bingham,  12  N.  Y.  99.  Judgment  is  therefore  ordered  in 
favor  of  plaintiffs,  in  accordance  with  this  opinion. 

Judgment  for  plaintiffs. 
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In  re  CORLIES'  WILL. 


(Surrogate's  Court,  Kings  County.   March,  1895.) 


Wills— Suspending  t*owKB  of  Alteration. 

A  provision  of  a  will  suspending  the  power  of  alienation  Is  valid  to  the 
extent  of  two  lives  In  being,  though  testator  attempted  to  accomplish  a 
further  suspension. 

Accounting  by  the  trustees  under  the  will  of  Edmund  W.  Corlies, 
deceased. 

Butler,  Stillman  &  Hubbard,  for  trustees. 
Thomas  B.  Hewitt,  for  Mary  A  Corlies. 
James  McKeen,  special  guardian. 

ABBOTT,  S.  Edmund  W.  Corlies  died  on  the  5th  day  of  Feb- 
ruary, 1890.  He  left,  him  surviving,  his  widow  and  five  children, 
three  sons  and  two  daughters.  He  left  a  last  will  and  testament 
By  the  fourth  paragraph  of  his  will  he  bequeathed  to  his  executors 
|100,000,  in  trust,  to  collect  the  income  thereof,  and  pay  the  same 
to  his  widow  during  her  life.  Upon  her  death  this  fund  of  |100,- 
000  was  to  become  a  part  of  the  testator's  residuary  estate.  The 
testator  disposed  of  his  residuary  estate  as  follows: 

"Sixth.  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and  remainder 
of  my  estate  to  my  executors,  or  to  such  of  them  as  may  qualify  and  take 
upon  themselves  the  execution  of  this  will,  In  trust,  to  divide  my  said  resid- 
uary estate  Into  as  many  equal  parts  or  shares  as  I  may  leave  children  sur- 
viving me,  one  share  to  represent  each  child,  and  to  securely  Invest  the 
principal  of  every  such  share,  In  trust  for  the  benefit  of  the  child  whom  it 
represents,  and  to  collect  and  receive  the  Income  arising  therefrom,  and  to 
apply  the  said  Income  as  fast  as  received  to  the  use  of  the  child  whom  It 
represents,  if  a  minor,  during  the  minority  of  such  child,  so  far  as  may 
be  necessary,  and  any  excess  of  income  not  required  for  such  purpose  shall 
be  added  to  the  principal  of  such  share  during  the  minority  of  such  child. 
In  the  case  of  a  child  who  has  attained  the  age  of  twenty-one  years  before  my 
death,  or  when  any  child  attains  the  age  of  twenty-one  years,  the  entire  In- 
-come  of  the  share  of  such  child  shall  thereafter  be  paid  to  him  or  her  as  it  is 
received  during  his  or  her  natural  life.  I  further  authorize  and  empower 
my  said  executors,  In  their  discretion,  and  that  of  their  survivors  or  survivor 
or  successor,  to  advance  to  any  one  of  my  sons,  after  he  shall  have  attained 
his  majority,  upon  his  written  request,  and  at  any  time,  the  whole  or  any 
part  of  the  share  In  the  principal  of  my  estate  representing  such  son.  Such 
discretion  shall  be  exercised  by  my  said  executors  in  view  of  all  the  cir- 
cumstances which,  in  their  judgment  and  experience,  ought  to  be  considered, 
it  being  my  intention  to  repose  such  discretion  In  my  said  executors  as  shall 
give  my  said  sons  the  benefit  of  their  judgment,  whether,  all  things  con- 
sidered, it  is  best  to  retain  the  whole  or  some  portion  of  their  respective 
shares  in  trust,  or  to  place  the  same  in  their  absolute  control.  I  further 
authorize  and  empower  my  said  executors,  in  the  exercise  of  a  like  discre- 
tion as  above,  to  advance  to  any  one  of  my  daughters,  being  of  full  age, 
upon  her  written  request,  out  of  the  share  representing  such  .daughter,  a 
sum  or  sums  not  exceeding  in  all  twenty-five  thousand  dollars.  And  in  every 
case  the  written  receipt  of  any  son  or  daughter  for  the  sums  so  advanced 
shall  be  a  full  and  complete  discharge  of  my  executors  In  respect  thereto. 
And,  on  the  death  of  my  said  wife,  the  principal  sum  of  one  hundred  thou- 
sand dollars,  constituting  the  trust  fund  for  her  benefit,  as  directed  In  the 
preceding  fourth  article  of  this  will,  shall  be  equally  divided  into  as  many 
parts  as  I  shall  leave  children  at  my  death,  and  be  added  to  the  shares  of 
said  children  respectively,  and  disposed  of  In  like  manner  as  hereinbefore 
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directed  In  respect  to  the  several  trusts  created  for  the  benefit  of  my  said 
children. 

"Seventh.  In  case  of  the  death  of  any  child  of  mine  leaving  lawful  issue, 
such  Issue  shall  stand  In  the  place  of  and  represent  their  deceased  parent, 
and  take  the  share  representing  such  parent  remaining  In  the  hands  of  my 
executors  and  trustees,  with  all  accumulations  and  Income  thereon  In  equal 
proportionate  parts;  and,  in  default  of  Issue,  the  share  remaining  in  the 
hands  of  my  executors  and  trustees  of  any  child  so  dying  shall  fall  Into 
and  become  a  part  of  my  residuary  estate." 

One  of  the  testator's  sons,  Thomas  Corlies,  has  died  without  leav- 
ing any  issue  surviving  him.  He  was  more  than  21  years  of  age 
at  the  time  of  his  decease.  The  trustees  of  the  last  will  and  testa- 
ment had  not  made  any  advances  to  him  out  of  the  capital  of  the 
estate,  in  the  exercise  of  the  discretion  vested  in  them  by  the  sixth 
paragraph  of  the  will.  The  trustees  now  seek  the  instruction  of 
this  court,  in  their  accounting  proceeding,  as  to  the  disposition 
which  shall  be'made  by  them  of  the  one-flf  th  share  of  the  residuary 
estate  set  apart  by  them  for  the  benefit  of  testator's  deceased  son 
Thomas. 

I  am  of  the  opinion  that  the  issues  involved  in  this  proceeding 
do  not  call  for  a  general  construction  of  all  the  provisions  of  the 
will  and  the  present  determination  of  the  ultimate  disposition 
which  shall  be  made  by  the  trustees  of  the  respective  trust  funds 
in  their  hands.  In  fact,  I  seriously  question  the  power  of  the  sur- 
rogate to  make  such  general  construction  at  this  time.  I  do  not 
understand  that  the  validity  of  the  provisions  of  the  will  is  ques- 
tioned by  any  of  the  parties  to  this  proceeding,  in  so  far  as  such 
provisions  relate  to  the  original  trust  fund  set  apart  for  the  benefit 
of  the  widow  and  children,  respectively,  during  their  respective  lives, 
or  that  there  is  any  claim  of  right  to  an  immediate  and  final  distri- 
bution of  any  of  the  trust  funds  among  testator's  widow  and  next 
of  kin,  except  that  set  apart  for  the  benefit  of  testator's  deceased 
son,  Thomas.  Even  if  such  claim  be  made,  it  is  utterly  untenable. 
Purdy  v.  Hayt,  92  N.  Y.  447;  Tiers  v.  Tiers,  98  N.  Y.  56a  While 
these  decisions  both  relate  to  real  property,  the  principle  there  laid 
down  should  be  extended  by  analogy  to  dispositions  of  personal 
property.  In  fact,  the  principle  was  recognized  as  applicable  to 
personal  property  in  Knox  v.  Jones,  47  N.  Y.  389,  398.  See,  also, 
Henderson  v.  Henderson,  113  N.  Y.  1-15,  20  N.  E.  814. 

We  are  thus  brought  at  once  to  the  consideration  of  that  portion 
of  the  will  which  provides  for  the  disposition  of  the  share  of  the 
residuary  estate  of  a  child  who  dies  without  issue:  "In  default  of 
issue,  the  share  remaining  in  the  hands  of  my  executors  and  trustees 
of  any  child  so  dying  shall  fall  into  and  become  a  part  of  my  resid- 
uary estate."  The  "share"  here  referred  to  is  the  original  share 
set  apart,  less  any  sums  which  may  have  been  advanced  in  pur- 
suance of  the  discretion  granted  to  the  trustees  by  the  sixth  para- 
graph of  the  will.  It  may  also  include  any  income  accumulated 
thereon  during  the  minority  of  the  child  representing  such  share. 
Vanderpoel  v.  Loew,  112  N.  Y.  167,  19  N.  E.  481.  Referring, 
again,  to  that  portion  of  the  will  which  makes  disposition  of  the 
residuary  estate,  we  find  that  the  residue  is  given  to  the  trustees 
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in  trust  to  divide  into  shares,  collect  and  receive  income,  and  pay 
over  the  same  to  adult  children,  and  apply  to  support  and  main- 
tenance of  minor  children  during  their  respective  lives.  There- 
fore, upon  the  decease  of  Thomas  without  issue,  the  share  of  the 
residuary  estate  set  apart  for  his  benefit  again  fell  into  the  resid- 
uary estate,  to  be  disposed  of  as  provided  in  the  will.  It  passed 
again  to  the  trustees,  in  trust,  "to  divide  *  •  *  into  as  many 
equal  parts  or  shares  as  I  may  leave  children,"  etc  An  utterly 
absurd  construction  of  these  provisions  of  this  will  must  not  be 
adopted,  although  in  accord  with  its  literal  and  exact  language. 
Such  an  absurdity  would  be  involved  in  the  subdivision  of  Thomas' 
share  into  five  parts,  the  number  of  testator's  children  surviving 
him.  The  evident  intention  of  the  testator  was  to  provide  for  his 
children  and  their  issue  to  the  extent  of  the  full  amount  of  his  resid- 
uary estate,  and,  in  the  event  which  has  happened  in  the  case  of 
Thomas,  that  testator's  children  and  their  issue  should  still  enjoy 
the  entire  residue.  So  long  as  such  evident  intention  is  lawful,  and 
does  not  violate  any  provisions  of  the  statutes  of  this  state,  it  must 
be  carried  put  by  the  trustees.  To  the  extent  of  at  least  two  suc- 
cessive lives  in  being  at  the  date  of  the  death  of  the  testator,  the 
provisions  of  his  will  which  provide  for  a  suspension  of  absolute 
ownership  of  personal  property  and  the  power  of  alienation  of  real 
property  are  valid,  whether  or  not  the  testator  has  attempted  to 
accomplish  a  further  suspension  or  to  make  any  other  unlawful 
disposition  of  the  remainder.  Purdy  v.  Hayt,  supra;  Tiers  v.  Tiers, 
supra;  Henderson  v.  Henderson,  supra. 

Applying  the  test  of  lives  in  being  at  the  testator's  death  to  the 
•effect  of  the  subdivision  of  Thomas'  share,  we  find  that  the  suspen- 
sion as  to  the  entire  share  of  Thomas  has  already  extended  through 
Thomas'  life.  That  share  is  now  to  be  subdivided  into  four  parts, 
■and  the  suspension  as  to  ouch  subshare  may  continue  during  the 
life  of  the  person  for  whose  benefit  it  shall  be  set  apart,  without 
doing  violence  to  the  statute  against  perpetuities.  In  the  event  of 
the  death  of  a  second  child  of  the  testator  without  leaving  issue, 
it  will  become  necessary  to  determine  the  ultimate  and  final  owner- 
ship of  the  accretion  to  his  share  from  the  share  of  Thomas.  As 
to  such  subshare,  the  limit  of  two  lives  will  then  have  been  reached, 
and  a  final  distribution  thereof  in  absolute  ownership  must  be  made. 
But,  until  such  contingency  happens,  it  is  unnecessary  to  decide  this 
question. 

I  am  of  the  opinion  that,  upon  this  accounting,  it  Is  the  doty  of 
the  trustees  to  subdivide  the  one-fifth  share  of  Thomas  into  four 
equal  parts,  und  to  hold  one  such  equal  part  or  subshare  for  the 
benefit  of  each  of  the  surviving  children  of  the  testator,  upon  the 
same  trusts  and  for  the  same  purposes  specified  in  the  sixth  para- 
graph of  testator's  last  will  and  testament 

I  can  see  no  objection  to  a  statement  in  the  decree  that  the  same 
is  made  without  prejudice  to  any  rights  of  the  widow,  Mrs.  Corlies, 
under  chapter  452  of  the  Laws  of  1893. 

Decreed  accordingly. 
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In  re  BROOKMAN. 


(Surrogate's  Court,  Kings  County.  March,  1805.) 


L  Wilm— Revocation — Drawing  Line  through  Signature. 

Under  2  Rev.  St  p.  64,  §  42,  providing  that  a  will  may  be  revoked  by 
being  "burnt,  torn,  cancelled,  obliterated  or  destroyed  with  the  intent  and 
for  the  purpose  of  revoking  the  same  by  the  testator,"  a  testator  may 
revoke  his  will  by  drawing  lines  through  his  signature,  animo  revocandi 

1  Same— Proof  of  Intent. 

After  testator's  death,  a  paper  purporting  to  be  a  will,  dated  16  years 
before  his  death,  which  occurred  in  1895,  with  a  codicil  on  the  same  sheet 
of  paper,  dated  four  years  later,  was  found  among  his  papers.  The  sig- 
nature to  the  codicil  was  crossed  out  with  ink  Hoes,  and  on  it  was  written 
in  testator's  handwriting:  "May  20,  1892.  Void.  H.  D.  B.  [testator's 
initials]."  The  will,  after  providing  for  the  widow,  divided  the  residue 
of  the  estate  equally  between  his  three  children,  and  appointed  testa- 
tor's brother  executor  and  trustee.  The  codicil  was  Intended  merely 
to  readjust  the  shares  of  one  of  the  children,  which  had  depreciated  in 
value.  It  appeared  that  shortly  before  the  date  of  the  memorandum 
on  the  codicil  testator  had  quarreled  with  his  brother.  Held,  that  testator 
intended  to  revoke  both  will  and  codicil. 

Application  for  letters  of  administration  on  the  estate  of  Henry 
D.  Brookman,  deceased.  Granted. 

Hand,  Bonney,  Pell  &  Jones,  for  petitioner. 

ABBOTT,  S.  Henry  D.  Brookman  departed  this  life  in  the  city 
of  Brooklyn  on  the  19th  day  of  February,  1895.  In  pursuance  of  an 
order  of  this  court,  his  box  in  the  Mercantile  Safe-Deposit  Company 
in  the  city  of  New  York  was  opened,  with  a  view  to  discovering 
whether  the  deceased  had  left  any  last  will  and  testament,  and  in 
said  box,  among  a  bundle  of  canceled  and  worthless  papers,  was 
found  a  paper  purporting  to  be  a  will  dated  July  23,  1879,  and  a 
codicil  dated  June  16,  1883.  The  codicil  began  on  the  same  sheet 
of  paper  upon  which  the  will  ended,  there  being  only  a  short  blank 
space  between  the  end  of  the  will  and  the  beginning  of  the  codicil, 
and  both  instruments  were  securely  tied  together  in  one  cover. 
When  so  discovered  at  the  said  safe-deposit  company,  the  signature 
of  the  deceased  to  such  codicil  was  found  to  have  been  erased  by 
being  crossed  out  in  ink  lines,  and  with  the  following  memorandum, 
in  the  handwriting  of  the  decedent,  alongside  the  canceled  signature: 
"May  20,  ^2,  void,  H.  D.  B." 

This  is  an  application,  concurred  in  by  all  the  next  of  kin,  for 
the  granting  of  letters  of  administration  to  the  widow,  on  the  ground 
that  the  deceased  died  intestate,  and  a  careful  review  of  all  the  cir- 
cumstances surrounding  this  case  leads  me  to  the  conclusion  that 
the  application  should  be  granted.  Our  statutes  provide  that  a 
will  may  be  revoked  by  being  "burnt,  torn,  canceled,  obliterated  or 
destroyed,  with  the  intent  and  for  the  purpose  of  revoking  the  same 


by  the  testator"  (2  Rev.  St  p.  64,  §  42;  Birdseye's  Rev.  St  3343); 
and  the  law  is  well  settled  that  a  testator  may  cancel  and  revoke 
his  will  by  drawing  ink  lines  through  the  signature,  animo  revocandi 
On  re  Philp's  Will  [Sup.]  19  N.  Y.  Supp.  13). 
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The  question  before  this  court  is,  did  the  deceased  intend  to  re- 
voke the  will  as  well  as  the  codicil  when  he  canceled  his  signature 
to,  and  made  the  memorandum  upon,  the  codicil,  and  did  his  action 
revoke  the  whole  or  only  a  part  of  the  instrument?  I  have  been 
unable  to  find  any  case  bearing  upon  this  precise  question,  but  some 
English  cases  pass  upon  the  converse  of  this  proposition,  and  the  rea- 
soning therein  employed,  I  think,  may  be  held  applicable  to  this  case. 
Thus,  when  a  testator  had  destroyed  his  will,  but  not  the  codicil,  it  waa 
held  that  the  codicil,  being  dependent  upon  and  inseparably  blended 
with  the  provisions  of  the  will,  was  revoked  also,  and  that  surround- 
ing circumstances  must  be  taken  into  consideration  in  solving  the 
question  whether  the  testator  intended  to  revoke  the  whole  or  only 
part  of  the  instrument 

Sir  John  Nicholl  says  in  Medlycott  v.  Assheton,  2  Addams,  Ecc 
229-231: 

"A  codicil  Is  prima  facie  dependent  on  the  will,  and  the  cancellation  of 
the  will  Is  an  Implied  revocation  of  the  codicil  Bnt  there  have  been  cases 
where  the  codicil  has  appeared  so  Independent  of  and  unconnected  with 
the  will  that,  under  circumstances,  the  codicil  has  been  established,  though 
the  will  has  been  held  invalid.  It  is  a  question  altogether  of  intention. 
Consequently,  the  legal  presumption  in  this  case  may  be  repelled;  namely, 
by  showing  that  the  testatrix  intended  the  codicil  to  operate,  notwithstand- 
ing the  revocation  of  the  will.  In  my  judgment,  however,  the  circumstances 
of  this  case  are  not  sufficient  to  establish  such  an  intention  In  order  to 
repel  the  legal  presumption.  The  codicil  In  this  case  appears  connected  with 
the  will,  for  the  principal  legatees  in  the  codicil  are  'her  two  trustees,' 
being  such  under  the  will,  and,  the  will  being  revoked,  they  no  longer  retain 
that  character.  Even  the  distribution  of  the  trinkets,  made  by  the  codicil, 
might  be  influenced  by  the  disposition  contained  in  the  will.  *  *  *  Under 
these  considerations,  I  am  of  opinion  that  the  legal  presumption  of  the 
codicil,  being  revoked  by  the  cancellation  of  the  will,  is  not  sufficiently 
repelled  by  circumstances  showing  a  different  intention  in  the  testatrix, 
and,  consequently,  that  she  must  be  pronounced  to  be  dead  intestate." 

See,  also,  Coppin  v.  Dillon,  4  Hagg.  Ecc.  369;  Schouler,  Wills, 
§  400;  1  Jarm.  Wills,  139;  1  Bedf.  Wills,  316. 

This  will  and  codicil  must  be  taken  as  one  instrument,  and  both 
together  considered  as  the  will  of  the  deceased.  Brown  v.  Clark, 
77  N.  Y.  369-378;  2  Bev.  St.  p.  68,  §  71;  Birdseye's  Bev.  St  3345. 
The  codicil  simply  modifies  the  will  in  a  few  particulars,  and,  as 
modified,  in  all  respects  ratifies  and  confirms  it  The  codicil,  stand- 
ing alone,  as  a  separate  instrument,  would  utterly  fail  to  make  an 
intelligent  or  total  disposition  of  this  estate,  and  would  not  be  a 
legal  entity,  independent  of  the  existence  of  the  will.  The  provisions 
of  the  codicil  are  inseparably  blended  with  those  of  the  will,  and 
the  act  which  revoked  the  codicil  must,  under  the  circumstances 
of  this  case,  have  been  intended  to  revoke  the  will  also. 

There  are  other  circumstances  which  render  it  impossible  for  me 
to  escape  from  the  conclusion  that  Mr.  Brookman  intended  to  revoke 
the  whole  instrument  The  scheme  of  the  will  and  codicil  was, 
after  providing  for  the  widow,  to  divide  the  rest  of  the  estate,  as 
equally  as  possible,  between  his  three  children;  and  in  carrying  out 
this  scheme  he  devised  to  each  of  them  a  life  estate,  coupled  with 
certain  testamentary  powers  in  valuable  parcels  of  land  then  owned 
by  him;  and  one  necessity  for  having  any  codicil  executed  was  to 
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readjust  one  child's  share,  which  had  declined  in  value  since  the  mak- 
ing of  the  will.  In  the  year  1892,  shortly  before  making  the  memo- 
randum and  canceling  the  signature  upon  the  codicil,  the  hitherto 
friendly  relations  which  had  existed  between  the  deceased  and  his 
brother  were  sundered,  and  their  business  interests  were  entirely 
severed.  The  deceased  owned  in  common  with  his  brother  valuable 
real  estate,  and,  by  his  said  will,  he  devised  his  interest  in  said  real 
estate  to  one  of  his  daughters,  such  devise  of  this  interest  being  most 
of  her  share  under  the  will.  Thus,  in  separating  and  severing  his 
interests  from  his  brother,  as  a  result  of  their  quarrel,  he  divested 
himself  of  the  entire  real  estate  which  by  the  will  had  been  devised  as 
the  share  of  this  daughter,  and  the  entire  scheme  of  the  will  was 
overthrown  by  this  conveyance,  and  the  result,  undoubtedly,  was  to 
revoke  the  devise  to  this  child.  In  other  words,  as  the  case  stood 
on  the  20th  day  of  May,  1892,  when  the  signature  was  canceled,  the 
plan  of  the  decedent  to  specifically  devise  to  each  of  his  three  children 
real  estate  of  the  estimated  value  of  f300,000  or  $400,000  was  an- 
nulled by  the  conveyances  which  had  just  before  that  date  been  exe- 
cuted by  him  to  his  brother.  One  of  his  three  children  was  in  this 
way,  unintentionally,  practically  disinherited,  with  no  reference  to 
herself,  and  as  a  purely  accidental  consequence  of  a  difference  be- 
tween her  father  and  her  uncle;  and  it  was  the  will,  and  not  the 
codicil  portion  of  the  instrument,  the  plan  of  which  was  thus  de- 
feated. The  will  also  designated  the  brother  as  an  executor  -and 
trustee,  but  obviously  the  testator,  having  become  unable  to  amicably 
hold  even  a  piece  of  real  estate  in  common  with  his  brother,  was 
unwilling  to  have  his  brother  left  in  power  over  his  estate  and 
family  as  an  executor  or  trustee.  Yet  it  was  the  will,  and  not  the 
codicil,  which  would  have  made  the  brother  executor  and  trustee. 
It  appears  that  his  relations  with  all  his  children  were  entirely 
harmonious  down  to  the  day  of  his  death,  and  no  reason  existed  why 
any  discrimination  should  have  been  made  against  any  child.  He 
also  frequently  stated  during  the  last  year  of  his  life  that  he  had 
destroyed  his  will,  and  while,  under  the  statute,  such  verbal  rev- 
ocation will  not  suffice,  yet  I  think  it  bears  upon  the  question  of 
intent,  and  should  be  given  some  weight  under  the  circumstances. 

It  would  seem,  therefore,  that  the  decedent  resorted  to  this  act 
of  cancellation  with  a  view  to  remedy  what  would  otherwise  have 
been  a  grievous  and  unintentional  inequality  between  his  children. 
Destruction  of  the  codicil  would  not  have  had  the  least  tendency 
to  correct  the  injustice  which  the  decedent  desired  to  avoid.  Can- 
cellation of  the  entire  instrument,  being  the  will  modified  and  re- 
affirmed by  the  codicil,  furnished  a  complete  remedy.  I  am  of  the 
opinion,  therefore,  taking  into  consideration  all  the  circumstances 
surrounding  the  act  of  Mr.  Brookman  on  May  20,  1892,  that  he 
intended  to  revoke  the  entire  instrument,  consisting  of  his  will  and 
codicil,  and  that  he  died  intestate,  and  that  letters  of  administra- 
tion should  issue  to  the  petitioner.  Ordered  accordingly. 
v.S3N.Y.s.no.5— 37 
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In  re  MOULTON'S  ESTATE. 


(Surrogate's  Court  Rockland  County.  March,  1885.) 


Transfer  Tax— Exemptions— Mutually  Acknowledged  Relation. 

Testator  did  not  stand  In  the  "mutually  acknowledged  relation  of  parent" 
to  a  legatee,  so  as  to  exempt  the  legacy  from  taxation  (Laws  1892,  c  399, 
I  2),  where  he  did  not  support  or  educate  her,  and  she  was  not  in  any 
way  dependent  on  him,  but  he  merely  lived  in  the  family  of  his  sister, 
who  was  the  legatee's  mother,  and  contributed  to  the  support  of  the  fam- 
ily, in  common  with  the  other  members  thereof,  Including  the  legatee.* 

Appraisal  of  the  estate  of  Rodman  C.  Moulton,  deceased,  for  taxa- 
tion under  the  transfer  tax  law*  From  an  order  of  the  surrogate 
fixing  the  tax,  the  beneficiaries  under  the  will  appeal.  Affirmed. 

Frank  Walling,  for  appellants. 

TOMPKINS,  8.  Upon  the  report  of  the  appraiser  heretofore  made 
an  order  was  made  by  the  surrogate  adjudging  the  estate  of  the 
deceased,  devised  and  bequeathed  to  Bessie  H.  Winter  and  Cornelia 
M.  Steeb,  liable  to  the  tax  imposed  by  the  law  taxing  gifts,  legacies, 
and  collateral  inheritances,  on  the  ground  that  they  were  nieces 
of  the  testator,  and  that  the  property  transferred  to  them  by  the 
will  was  subject  to  the  tax  of  5  per  cent.  From  that  order  an  appeal 
was  taken  by  the  persons  above  named  to  the  surrogate,  under  the 
provisions  of  section  3  of  chapter  399  of  the  Laws  of  1892.  It  is 
claimed  on  behalf  of  the  appellants  that  they  are  exempt  under  the 
provision  of  section  2  of  the  above-mentioned  act,  claiming  that 
the  testator  "for  not  less  than  ten  years  prior  to  such  transfer  stood 
in  the  mutually  acknowledged  relation  of  a  parent,"  and  in  support 
of  that  contention  referring  to  the  testimony  given  before  the  ap- 
praiser. The  testimony  relied  upon  in  support  of  the  claim  of  the 
appellants  was  given  by  Bessie  H.  Winter,  one  of  the  appellants, 
and  Charles  W.  Miller.  It  appears  from  their  testimony  that  since 
1865  the  testator  had  not  resided  with  his  wife  and  children,  and, 
with  the  exception  of  an  interval  or  two,  he  lived  with  his  said 
nieces  and  their  mother,  who  was  a  sister  of  the  testator;  that  they 
lived  together  as  one  family;  that  the  household  expenses  were 
met  out  of  a  common  fund,  to  which  each  contributed.  In  1888 
their  mother  died,  and,  from  that  time  to  the  death  of  the  testator, 
Mrs.  t.teeb,  one  of  the  said  nieces,  had  charge  of  the  household  af- 
fairs and  domestic  arrangements,  and  they  continued  thus  to  live 
together  as  one  family  down  to  the  death  of  the  testator.  Bessie 
H.  Winter,  who  was  the  younger  of  the  two  nieces,  was  employed 
in  a  New  York  office  from  the  time  she  was  14  years  of  age,  and 
from  that  time  to  the  date  of  the  testator's  death  contributed  a 
share  towards  the  household  expenses.  During  the  period  from 
1884  to  1888,  while  the  decedent  was  away  from  home,  the  niece, 
Bessie  H.  Winter,  attended  to  his  business  for  him,  such  as  col- 

i  The  exemption  In  favor  of  persons  to  whom  testator  for  10  years  had  stood 
in  the  "mutually  acknowledged  relation  of  parent"  was  held  in  Re  Hunt's 
Estate  (Sup.)  33  N.  Y.  Supp.  256,  to  apply  only  to  illegitimate  children. 
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lectiug  rents,  paying  bills,  etc.,  and  she  testified  "that  they  con- 
sulted together  about  business  matters  in  which  each  were  inter- 
ested." It  also  appears  that  during  his  sickness  they  cared  for 
him;  that  at  times  he  required  a  great  deal  of  attention;  that  Mrs. 
Steeb  would  give  him  his  medicine,  and  care  for  him  during  the 
day,  and  Miss  Winter  cared  for  him  and  watched  at  his  bedside 
at  night,  she  being  absent  at  her  business  during  the  day.  It  does 
not  appear  that  the  decedent  contributed  anything  towards  the  sup- 
port or  maintenance  of  his  nieces  further  than  he  contributed  his 
share  towards  the  household  expenses.  On  one  occasion  he  ad- 
vanced a  sum  of  money  to  Bessie  H.  Winter  for  her  use  in  some 
business  venture,  which  sum  she  afterwards  repaid  to  him.  During 
all  the  time  they  lived  together  the  household  affairs  were  man- 
aged by  these  nieces  and  their  mother.  There  is  no  evidence  that 
the  testator,  ever  called  them  his  children,  or  spoke  of  them  as  his 
daughters,  nor  that  they  ever  spoke  of  him  as  father,  but  that  they 
always  called  him  "uncle,"  although  their  relations  were  very  close, 
and  they  appeared  to  be  very  much  devoted  to  each  other.  The 
witness  Miller,  who  was  a  neighbor,  and  visited  frequently  at  their 
residence  during  the  last  two  years  of  the  testator's  life,  testified 
that  the  testator  told  him  that  Mrs.  Steeb  was  in  some  way  provided 
for  by  her  marriage,  and  that  he  intended  to  take  care  of  Miss 
Winter  by  his  will,  and  the  witness  states  the  following  conclusion : 
"From  my  experience  and  observation  with  the  family  of  Mr.  Moul- 
ton  and  his  nieces,  I  should  say  that  their  relations  were  those 
ordinarily  existing  between  father  and  daughters."  This  is  sub- 
stantially all  the  testimony  given  in  support  of  the  claim  of  the 
appellants.  The  testator,  in  his  will,  refers  to  the  appellants  as 
his  nieces,  and  makes  no  mention  of  any  other  relation  existing. 
By  his  will  he  devised  and  bequeathed  all  his  estate,  both  real  and 
personal,  to  his  said  nieces. 

I  am  convinced,  after  a  careful  study  of  the  evidence  and  an 
examination  of  the  authorities,  that  the  property  transferred  by  the 
will  is  not  exempt  from  taxation,  and  that  the  order  should  be 
affirmed.  The  purpose  and  intent  of  that  part  of  section  2  of  the 
transfer  act  which  exempts  property  which  passes  to  one  who,  for 
not  less  than  10  years  prior  to  the  transfer,  stood  in  the  mutually 
acknowledged  relation  of  a  child,  was  to  include  among  those  ex- 
empted persons  who  may  not  have  been  legally  adopted,  but  •never- 
theless stood  in  the  same  relation  as  children,  and  were  acknowl- 
edged and  recognized  as  such.  The  word  "acknowledged"  would 
seem  to  indicate  that  it  was  necessary  that  the  deceased  person  had 
held  the  person  to  whom  the  transfer  was  made  out  to  the  world 
as  a  child,  or  as  one  to  whom  he  bore  that  relation,  or  that  he  treated 
and  considered  such  a  one  as  a  child;  and  the  word  "mutually" 
would  seem  to  require  that  such  a  relation  was  mutual,  and  that 
the  character  of  the  relation  was  reciprocal.  However  close  the  re- 
lations may  have  been,  and  however  affectionate  each  may  have 
been  for  the  other,  still  the  case  would  not  come  within  the  mean- 
ing of  the  statute,  unless  the  relation  was  generally  understood 
and  acknowledged  to  be  that  of  parent  and  child.   While  they  all 
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lived  as  one  household,  and  each  assisted  the  other,  and  the  greatest 
affection  existed  between  them,  from  all  the  facts  I  am  of  the  opinion 
that  the  relation  of  parent  and  child  did  not  exist  within  the  mean- 
ing and  intent  of  the  statute.  These  nieces  did  not  leave  their 
own  parents,  and  go  to  the  testator,  nor  were  they  taken  from  their 
home  to  his  home,  but  continued  always,  until  their  mother's  death, 
to  reside  with  her  in  the  house  presided  over  by  her.  The  testator 
did  not  take  them  into  his  family,  and  support,  educate,  and  main- 
tain them;  but  from  the  evidence  it  appears  that  when  his  wife 
deserted  him  he  went  to  live  with  his  sister,  the  mother  of  these 
nieces,  who  was  keeping  house,  and  in  that  manner  became  a  mem- 
ber of  their  household,  and  thereafter  contributed  his  share  to  the 
household  expense,  and  during  all  the  time  that  they  lived  together 
the  household  was  managed  by  these  nieces  and  their  mother.  He 
was  their  guest,  an  inmate  of  their  home;  and,  while  not  dependent 
upon  them  for  maintenance  or  attention,  he  received  at  their  hands 
those  attentions  and  that  care  which  we  would  naturally  expect 
from  an  affectionate  sister  and  nieces.  So  far  as  the  evidence  shows, 
he  made  no  sacrifice  for  them,  did  not  support  or  educate  them, 
nor  were  they  in  any  sense  dependent  upon  him.  On  the  contrary, 
one  of  the  nieces,  Bessie  H.  Winter,  from  the  tender  age  of  14  years 
to  the  time  of  the  testator's  death,  worked  in  New  York  City,  and 
supported  herself. 

The  decision  of  the  learned  surrogate  of  Madison  county,  In  re 
Spencer  (Surr.)  4  N.Y.Supp.395,is  cited  by  counsel  for  the  appellants 
in  support  of  their  claim.  In  that  case  the  facts  are  quite  different  than 
the  case  at  bar.  There  the  beneficiary  left  her  own  home,  and  lived 
with  and  assisted  her  aunt  for  28  years,  was  entirely  supported  and 
cared  for  by  the  testatrix,  remained  at  home  with  her  during  all 
these  years,  not  in  the  capacity  of  a  servant  or  companion  merely, 
but  enjoying  the  same  privileges  and  rendering  the  same  service 
and  bestowing  the  same  care  and  attention  as  would  a  daughter, 
and  the  relations  between  the  parties  in  that  case  were  parental  in 
their  intent,  character,  and  results.  The  relation  which  was  created 
when  the  deceased  sought  a  home  with  his  sister,  the  mother  of  these 
two  nieces,  was  continued  down  to  the  time  of  her  death,  which  oc- 
curred in  1888;  and  if  thereafter  a  new  relation  began  between  the 
nieces  and  the  testator,  it  has  not  existed  a  sufficient  length  of  time 
to  entitle  them  to  the  exemption  which  they  seek.  The  other  cases 
cited  by  the  counsel  for  the  appellants  are  not  at  all  parallel  to  this 
case.  In  the  Butler  Case  (Sup.)  12  N.  Y.  Supp.  201,  the  person  claim- 
ing the  exemption  was  taken  from  a  charitable  institution,  at  the  age 
of  2  years,  under  an  agreement  with  the  officers  of  the  institution 
to  adopt  him  as  a  son,  and  provide  him  a  home;  and  the  child  was 
immediately  taken  into  the  family  of  the  testator,  where  he  resided 
down  to  the  time  of  his  death,  a  period  of  11£  years,  during  all 
of  which  time  the  boy  was  cared  for,  supported,  and  maintained 
solely  by  the  testator,  and  treated  in  all  respects  as  a  son.  He  was 
always  spoken  of  by  the  testator  and  all  the  members  of  his  family 
as  a  child,  and  he  was  held  out  to  the  world  as  a  child  of  the  testator, 
and  supposed  himself  to  be  such,  and  did  not  know  to  the  contrary 
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until  after  the  death  of  the  testator.  Six  years  after  he  was  taken 
from  the  institution,  he  was  formally  and  legally  adopted  by  the 
testator,  with  the  consent  of  his  wife,  under  and  in  pursuance  of 
the  laws  of  the  state  of  Massachusetts,  which  were  shown  to  be 
substantially  the  same  as  our  own  statutes  on  that  subject  It 
seems  that  there  could  have  been  no  other  conclusion  in  that  case 
but  the  one  found,  namely,  that  the  mutually  acknowledged  relation 
of  parent  and  child  did  exist,  within  the  meaning  of  the  statute. 
There,  there  was  correlation  and  interdependence,  but  in  the  case 
at  bar  there  was  absolutely  no  dependence  by  the  nieces  upon  their 
uncle  for  support,  care,  or  protection.  In  Be  Capron's  Estate  (Surr.) 
10  N.  Y.  Supp.  23,  the  testatrix  was  the  stepmother  of  those  who 
claimed  exemption,  and  had  presided  over  their  home,  cared  for 
them  from  their  youth,  looking  after  their  education,  training,  de- 
portment, and  clothing,  and  performed  &\]  those  offices  which  it  were 
possible  for  a  mother  to  perform,  by  reason  of  having  assumed  the 
charge  and  care  of  them  by  her  marriage  to  their  father.  The  case 
nearest  parallel  to  the  case  before  us  is  In  re  Sweetland's  Estate 
(Surr.)  20  N.  Y.  Supp.  310.  In  that  case  an  aunt  of  the  beneficiary 
resided  with  her  sister's  family  without  payment  of  board  or  rent, 
the  sisters  being  cotenants;  and  petitioners,  after  the  death  of  their 
mother,  worked  the  farm,  which  all  had  lived  upon;  and  it  was 
held  that  this  did  not  establish  the  relation  of  parent  and  child  be- 
tween the  petitioners  and  the  aunt,  so  as  to  exempt  the  petitioners 
of  the  payment  of  a  tax  on  a  legacy  from  her.  In  the  various  cases 
decided  in  which  it  has  been  held  that  transfers  were  exempt  be- 
cause the  mutually  acknowledged  relation  of  parent  and  child  ex- 
isted, the  children  were  taken  into  the  family  of  the  deceased,  and 
were  made  members  of  the  family,  and  lived  and  grew  up  as  mem- 
bers of  the  family,  and  were  recognized  and  considered  as  such.  The 
fact  that  Bessie  H.  Winter  repaid  to  the  testator  the  money  which 
he  at  one  time  advanced  to  her  for  use  in  a  business  venture  is  not 
any  proof  of  the  existence  of  a  filial  relation,  but,  on  the  contrary, 
the  repayment  of  the  money  is  some  evidence  that  such  a  relation 
did  not  exist,  and  that  it  was  regarded  as  a  purely  business  transac- 
tion.   The  order  should  be  affirmed.    Order  affirmed. 


(12  Misc.  Rep.  387.) 

KtJMMER  v.  CHRISTOPHER  &  TENTH  ST.  R.  CO. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.  May  8,  1895.) 

L  Costs—  Aftbb  Notice  and  beforb  Tbiai» 

Code  Civ.  Proc.  8  3251,  subd.  3,  allows  $15  costs  "for  all  proceedings 
after  notice  of  trial  and  before  trial,  except  as  otherwise  prescribed  In 
this  article."  A  subsequent  clause  in  the  same  subdivision  provides  that, 
"where  a  new  trial  is  had  pursuant  to  an  order  granting  the  same,"  $25 
shall  be  allowed  for  all  proceedings  after  the  granting  of  and  before 
the  new  trial  Bdd  that,  where  a  judgment  has  been  reversed  and  a  new 
trial  granted,  the  Item  of  $15  for  proceedings  after  notice  of  trial  and 
before  trial  Is  not  taxable.  Zelmanovltz  v.  Railroad  Co.  (Com.  PL  N.  Y.) 
33  N.  Y.  Supp.  583,  distinguished. 
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Si  BaMB— DlBBUBBBMBNTS— BtENOGKAPHBBS'  FBBS. 

Under  Code  Civ.  Proa  f  3256,  allowing  reasonable  or  necessary  dis- 
bursements, the  expense  of  a  copy  of  the  stenographer's  minutes  of  a 
former  trial  procured  for  use  on  the  second  trial  is  taxable.  Zelmanovits 
v.  Railroad  Co.  (Com.  PI.  N.  Y.)  33  N.  Y.  Supp.  583,  followed. 

Action  by  Charles  Kummer  against  the  Christopher  &  Tenth 
Street  Railroad  Company.   Motion  for  new  taxation  of  costs. 

Herbert  T.  Ketcham,  for  plaintiff. 
Merrill  &  Rogers,  for  defendant 

GIEGERICH,  J.  Upon  further  consideration,  I  am  convinced 
that  I  erred,  upon  a  former  motion  for  a  new  taxation  of  costs  in 
this  case,  in  allowing  $15  for  services  after  notice  of  trial  and  be- 
fore trial.  Such  an  allowance  should  not  be  made  in  the  case  of  a 
new  trial  granted  upon  an  order.  The  case  of  Spring  v.  Day,  44 
How.  Pr.  390,  followed  by  Chief  Judge  Daly  in  Zelmanovitz  v.  Rail- 
way Co.  (Com.  PI.  N.  Y.)  33  N.  Y.  Supp.  583,  is  authority  for  such 
a  charge  in  the  case  of  a  new  trial  resulting  from  a  disagreement 
of  the  jury,  but  does  not  present  the  question  of  the  proper  prac- 
tice in  taxation  for  a  new  trial  which  has  resulted  from  a  reversal 
of  a  judgment  and  an  order  granting  such  new  trial.  I  do  not 
think,  however,  that  the  Code  of  Civil  Procedure  leaves  any  doubt 
as  to  the  proper  taxation  under  such  circumstances.  Section  3251, 
subd.  3,  awards  costs:  "To  either  party:  For  all  proceedings 
after  notice  of  trial,  and  before  trial,  except  as  otherwise  prescribed 
in  this  article,  fifteen  dollars."  The  different  provision  indicated 
by  the  words  which  I  have  put  in  italics  is  found  below  in  the 
same  subdivision,  and  is  as  follows:  "Where  a  new  trial  is  had, 
pursuant  to  an  order  granting  the  same,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  twenty-five  dollars."  I 
think  it  clear  that  the  last  provision  operates  to  the  exclusion  of 
the  former,  and  that  where  $25  has  been  taxed  for  costs  after  the 
granting  of  and  before  a  new  trial  no  allowance  can  be  made  in 
the  same  trial  for  costs  after  notice  of  trial.  Since  the  matter  was 
last  before  me,  there  has  been  a  second  reversal,  and  a  second  new 
trial  has  been  ordered.  It  follows,  therefore,  as  there  have  been 
two  new  trials  granted  in  the  case,  for  which  $50  were  properly 
taxed  as  costs  after  the  granting  of  and  before  such  new  trials, 
that  the  item  of  |C0  for  costs  after  notice  of  trial  for  four  trials 
should  be  reduced  by  $30.  The  remaining  $30  of  the  item  is  proper, 
being  made  up  of  $15  for  costs  after  notice  of  trial  of  the  first  trial 
and  $15  costs  after  notice  of  trial  of  the  trial  which  was  made 
necessary  by  a  disagreement  of  the  jury.  The  payment  of  the 
costs  and  disbursements  of  a  former  trial  was  imposed  upon  the 
appellant  as  a  condition  to  the  granting  of  a  new  trial,  which  wan 
granted,  it  seems,  as  a  matter  of  favor,  no  available  exceptions  or 
errors  of  law  appearing  in  the  record  on  appeal.  The  principle  ap- 
plied in  cases  of  similar  indulgences  in  opening  defaults  (Lennon 
v.  Mcintosh,  19  Abb.  N.  C.  175),  and  in  allowing  amendments 
(Conn  v.  Husson,  13  Daly,  334;  Cash  Co.  v.  Reinhardt,  6  Misc.  Rep. 
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865,  26  N.  T.  Supp.  746),  affords  ground  for  a  like  decision  in  this 
case.  I  think  that  the  successful  party  is  entitled  in  such  cases 
to  tax  the  costs,  although  they  have  already  been  once  allowed  and 
paid  to  him,  as  a  recompense  for  the  favor  granted  to  his  adver- 
sary. It  follows  that  the  clerk's  taxation  of  the  costs  and  disburse- 
ments, paid  as  aforesaid,  was  proper;  and  consequently  the  same 
should  not  be  deducted  from  plaintiff's  bill  of  costs. 

Zelmanovitz  v.  Railway  Co.,  supra,  is  an  express  adjudication 
that  disbursements  for  stenographer's  minutes  of  testimony  upon 
a  former  trial  for  use  upon  a  subsequent  trial  may  be  taxed.  The 
plaintiff's  attorney  makes  affidavit  that  the  transcript  was  neces- 
sary for  use  and  was  used  upon  the  two  succeeding  trials.  The 
charge  therefor  of  |5.60  is  not  unreasonably  large,  and  therefore 
should  be  allowed. 


(Common  Pleas  of  New  York  City  and  County.  Special  Term.  February  12, 

1891.) 

Action  by  Leopold  Zelmanovitz  against  the  Manhattan  Railway  Company. 
Motion  for  taxation  of  costs. 

DALY,  C.  J.  Under  the  former  Code  of  Procedure,  allowing  the  taxation 
of  only  such  disbursements  as  were  "necessary,"  it  was  generally  held  that 
the  expense  of  a  copy  of  the  stenographer's  minutes  of  a  former  trial,  pro- 
cured for  use  upon  the  second  trial,  could  not  be  taxed  (Hamilton  v.  Butler, 
30  How.  Pr.  36,  Robertson,  J.;  Id.,  19  Abb.  Pr.  446),  although  it  was  subse- 
quently determined  that  It  might  be  (Flood  v.  Moore,  2  Abb.  N.  O.  91,  West- 
brook,  J.).  In  the  first  case  it  was  said  that  they  were  "very  useful,"  but 
not  a  necessary  disbursement  In  the  second  case  it  was  said  that  the 
allowance  of  the  disbursement  stood  upon  the  same  ground  as  the  expense 
of  subpoenaing  witnesses  to  testify  to  what  other  witnesses  swore  to  on 
the  first  trial.  The  present  Code  allows  "reasonable"  as  well  as  "necessary" 
disbursements;  and  under  that  category  this  disbursement  might  with  pro- 
priety be  claimed.  Section  3256.  Under  the  old  Code,  the  expense  of  the 
stenographer's  minutes,  procured  In  order  to  propose  amendments  to  a  case, 
were  at  one  time  allowed  (Sebley  v.  Nichols  [N.  Y.  Gen.  Term.]  32  How.  Pr. 
182),  and  afterwards  in  another  case  disallowed  (Extracting  Apparatus  Co. 

Sargent  [Gen.  Term,  5th  Dep't]  43  Hun,  154).  Since  the  new  Code,  such 
a  disbursement  has  been  considered  as  reasonable  when  taxed  as  disburse- 
ments of  appeal.  Stevens  v.  Railroad  (Super.  N.  Y.)  9  N.  Y.  Supp.  707.  The 
tendency  is  to  hold  that  to  be  "reasonable"  as  a  disbursement  which  Is 
useful  and  convenient,  and  which  prudence  would  suggest  as  requisite  in 
the  way  of  preparation.  A  copy  of  the  stenographer's  minutes  of  the  evi- 
dence upon  a  former  trial  for  use  upon  a  subsequent  trial  would  come 
under  that  head.  The  disbursement  should,  therefore,  be  allowed.  Costs 
after  notice  of  trial  and  before  trial  should  be  taxed  upon  a  second  trial 
after  the  disagreement  of  the  Jury  upon  the  first  trial.  Spring  v.  Day,  44 
How.  Pr.  390.  Sheriff's  execution  fees  should  be  allowed  ($1.50),  under  the 
act  of  1890,  c  523,  §  17,  subd.  6. 
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(12  Misc.  Rep.  429.) 

BLOOMINGDALB  et  al.  T.  STEUBINQ. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6, 1895.) 

L  Landlord  and  Tenant— Evicting  Tenant— Repairs. 

An  agreement  between  a  tenant,  who  had  paid  rent  In  advance  to  the 
end  of  the  term,  and  the  landlord,  whereby  the  latter  was  allowed  to 
take  possession  of  the  premises,  and  find  another  tenant  for  the  remainder 
of  the  term,  gave  to  the  landlord  the  implied  right  to  make  such  repairs 
aa  were  necessary  to  render  the  premises  tenantable.  30  N.  X.  Supp. 
1062,  affirmed. 

S.  Same— Extraordinary  Repairs. 

Where  a  landlord,  who  had  taken  possession  of  the  leased  premises  aa 
agent  of  the  tenants,  with  authority  to  relet  them  for  the  unexpired  por- 
tion of  the  term,  went  beyond  the  agreement,  and  made  extraordinary 
repairs  to  fit  them  for  a  subsequent  term,  such  act  rendered  him  liable 
to  the  tenants  for  use  and  occupation  of  the  premises  only  for  the  time 
spent  In  making  such  repairs. 

Appeal  from  city  court,  general  term. 

Action  by  Joseph  B.  Bloomingdale  and  another  against  Henry 
Steubing  for  forcibly  and  wrongfully  entering  and  taking  possession 
of  premises  160-162  East  Fifty-Ninth  street,  in  the  city  of  New  York, 
leased  by  defendant  to  plaintiffs.  From  an  order  of  the  city  court 
(30  N.  T.  Supp.  1062)  reversing  an  order  setting  aside,  as  inadequate, 
a  verdict  in  favor  of  plaintiffs  for  six  cents  damages,  plaintiffs  appeal 
Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOR,  JJ. 

D.  Solis  Ritterband,  for  appellants. 

Guggenheimer,  Untermyer  &  Marshall,  for  respondent. 

DALY,  C.  J.  The  plaintiffs,  lessees  of  the  premises  in  question, 
vacated  them  on  February  1, 1892,  having  paid  the  rent  in  advance  to 
the  end  of  their  term,  which  expired  May  1st;  and  the  testimony  of 
both  plaintiffs  and  defendant  shows  conclusively  that  by  agreement 
between  them  the  defendant  was  allowed  to  enter  and  take  posses- 
sion, and  to  try  and  find  a  tenant  for  the  premises  for  the  unexpired 
term  of  the  plaintiffs'  lease.  The  allegation  of  the  complaint  that 
the  defendant  forcibly  and  wrongfully  entered  and  took  possession 
was  therefore  not  sustained  upon  the  trial;  but  the  issue  submitted  to 
the  jury  was  whether,  having  permission  from  plaintiffs  to  enter 
for  one  purpose,  he  availed  himself  of  such  permission  for  a  totally 
different  purpose,  to  wit,  to  put  the  premises  in  repair  for  the  term 
commencing  after  the  plaintiffs'  lease  expired.  The  lessor  testified 
that  the  premises  were  left  in  bad  condition,  and,  as  they  could  not 
be  let  in  that  state,  plaintiffs  told  him  to  go  and  put  them  in  repair. 
The  plaintiffs  denied  this  statement,  and  that,  in  effect,  was  the  is- 
sue left  to  the  jury.  As  it  was  conceded  that  the  lessor  was  to  try 
and  let  the  premises  for  the  remainder  of  the  term,  the  right  to 
make  such  repairs  as  would  render  the  premises  tenantable  is  fairly 
to  be  implied  from  the  arrangement  between  the  parties.  The  trial 
judge  instructed  the  jury  that  the  plaintiffs  were  entitled  to  a  verdict 
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if  the  defendant  "went  beyond  what  the  plaintiffs  intended  or  agreed 
he  should  do";  and  the  verdict  in  plaintiffs'  favor  was,  in  effect,  a 
finding  merely  that  he  exceeded  the  license  given,  or  the  authority 
conferred  upon  him,  as  agent  for  the  plaintiffs,  to  relet  on  their  behalf. 
The  verdict  of  six  cents  damages  shows  that  in  the  opinion  of  the  jury 
the  plaintiffs  were  not  injured  thereby,  and  the  only  question  is 
whether  there  was  evidence  which  required  a  verdict  for  substantial 
damages.  No  evidence  of  damage  was  given;  but  plaintiffs  claim 
to  recover  for  the  rent  of  the  premises  at  the  rate  of  1 150  per  month 
while  defendant  was  in  possession ;  being  a  total  of  $450,  the  amount 
which  they  had  paid  him  in  advance  for  the  balance  of  their  term. 
The  judge  instructed  the  jury  that  if  defendant  entered  on  February 
1st,  and  did  what  he  was  not  entitled  to  do,  the  jury  might  find  $450, 
for  three  months'  rent,  and  that  if  he  took  possession  later,  either 
in  March  or  April,  the  jury  might  find  against  him  at  the  rate  of  $  150 
per  month.  The  instruction  on  the  subject  of  damages  was  too  favor- 
able to  plaintiffs,  for,  if  defendant  was  liable  for  the  value  of  the 
use  and  occupation  while  engaged  in  making  extraordinary  repairs, 
he  would  only  be  liable  for  the  time  spent  therein,  and  not  for  the 
whole  time  of  his  possession,  for  he  was  in  possession,  under  license, 
for  the  whole  term.  There  was  no  evidence  that  any  repairs  (except 
putting  in  some  panes  of  glass  and  fixing  water  pipes,  which  were 
undoubtedly  necessary  to  make  the  premises  tenantable)  were  com- 
menced before  April  7th,  and  one  of  the  plaintiffs  testified  that  they 
were  substantially  completed  on  April  19th.  There  was  no  evidence 
as  to  how  much  of  the  repairs  made  during  these  12  days  were  extra- 
ordinary, nor  what  was  the  value  of  the  use  and  occupation  of  the 
premises  during  that  time,  in  the  condition  in  which  plaintiffs  left 
them,  nor  any  proof  of  loss  of  tenant*  by  defendant's  acts.  No  de- 
mand of  possession  was  made  of  defendant  at  any  time,  nor  was  his 
license  revoked,  nor  did  he  refuse  to  admit  plaintiffs  to  possession. 
Nominal  damages,  therefore,  were  not  improper;  and  the  general 
term,  in  its  discretion,  might  reverse  the  order  granting  a  new  trial. 
With  the  exercise  of  that  discretion  we  should  not  interfere. 
There  were  no  exceptions  which  affected  the  recovery.  Order  af- 
firmed, with  costs  and  disbursements.   All  concur. 


(12  Misc.  Rep.  408.) 

JENNINGS  V.  NEW  YORK.  N.  H.  &  H.  R.  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1895.) 

Master  and  8ekvant—  Who  Ark  Fellow  Servants. 

A  yard  brakeman  and  another  employs  In  the  same  yard,  who  Is  charged 
with  the  Inspection  and  repair  of  cars,  are  not  fellow  servants. 

Appeal  from  jury  term. 

Action  by  Stephen  Jennings  against  the  New  York,  New  Haven 
ft  Hartford  Railroad  Company  for  personal  injuries.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff  for  f 750,  and  from  an 
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order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 


Argued  before  DALY,  0.  J.,  and  BISCHOFP  and  PRYOR,  JJ. 

Page  &  Taft,  for  appellant. 

Lamb,  Osborne  &  Petty,  for  respondent 

DALY,  C.  J.  The  action  was  for  damages  for  injury  to  plaintiff's 
finger,  which  was  crashed  between  two  cars  that  he  was  coupling 
in  the  freight  yards  of  the  defendant  at  132d  street  and  the  Harlem 
river.  The  plaintiff  was  employed  by  the  defendant  as  a  yard 
brakeman,  and  it  was  his  duty  to  assist  in  uncoupling  cars  of  trains 
that  arrived  in  the  yard,  and  in  making  up  trains  that  were  to  go 
out  He  was  engaged  in  the  latter  occupation  when  he  was  injured. 
The  injury  was  caused  by  a  defective  drawhead  in  a  car  which  he 
was  directed  to  uncouple  from  another  in  a  train  standing  upon 
one  of  the  tracks.  To  uncouple  the  cars,  he  had  to  pull  out  a  pin 
in  the  drawhead  which  held  the  link  that  united  the  cars,  and  this 
was  to  be  done  when  the  coupling  was  slacked  by  the  backing  of  the 
cars  by  the  engine.  The  collision  caused  by  the  backing  of  the 
cars  forced  the  drawhead  under  the  car,  and  caught  his  finger  be- 
tween the  pin  and  the  front  of  the  car  platform.  It  is  conceded  by 
appellant  that,  if  the  drawhead  and  its  attachments  had  been  in 
good  condition,  it  would  have  yielded  to  the  blow  of  the  collision  only 
about  an  inch  or  two,  and  the  pin  would  have  been  kept  a  safe  dis- 
tance away  from  the  face  of  the  platform.  The  car  with  the  defect- 
ive'drawhead  had  been  brought  into  the  yard  two  days  before  the 
accident  The  day  after  its  arrival  it  was  inspected,  and  defects 
discovered  in  it,  and  the  car  placed  upon  the  "shop  track"  for  repairs. 
On  the  day  of  the  accident  it  had  been  again  placed  on  the  repair  track 
for  repairs.  There  was  a  regular  system  for  inspection  and  repair  of 
damaged  cars  at  the  yard,  but  there  was  no  proof  that  the  defect 
in  this  drawhead  had  been  examined,  although,  as  again  conceded 
by  appellant,  "it  is  certain  that,  if  an  inspection  had  been  made  in 
accordance  with  the  rules  prescribed,  any  of  the  defects  alleged  by 
the  plaintiff  would  have  been  discovered."  The  car  was  repaired  in 
some  other  respects,  and  then  removed  from  the  repair  track  to  the 
ordinary  tracks  for  use  in  making  up  trains.  The  negligence  of 
the  subordinates  whose  duty  it  was  to  inspect  and  repair  the  car 
was  thus  established.  The  injury  to  the  plaintiff  occurred  after 
the  car  was  returned  to  the  ordinary  tracks  to  be  used.  No  duty 
devolved  upon  plaintiff  to  examine  it  under  such  circumstances,  for, 
as  conceded  further  by  appellant,  "the  car  is  supposed  to  be  in 
proper  condition  when  it  leaves  the  repair  track."  If  the  defect 
complained  of  were  obvious,  the  plaintiff  would  take  all  risks  of 
using  the  defective  apparatus;  but  in  this  case  the  defective  appa- 
ratus was  under  the  car,  and  would  be  disclosed  only  upon  inspec- 
tion; and  plaintiff  was  not  bound  to  make  such  inspection,  because, 
after  the  car  had  been  returned  from  the  repair  track,  he  had  the 
right  to  assume  that  it  had  been  put  in  order  so  far  as  inspection 
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would  disclose  defects.  It  was  his  duty,  when  cars  arriYed  in  the 
yard,  to  assist  in  handling  them,  and  to  do  so  with  the  assump- 
tion that  they  might  need  repair;  and,  when  so  engaged,  he  would, 
of  course,  take  all  the  risks  of  such  employment  But,  after  a  dam- 
aged car  had  been  inspected,  repaired,  and  returned  for  use  to  the 
brakeman  as  a  car  in  perfect  condition,  he  was  relieved  from  any 
further  duty  of  inspection  or  examination  with  regard  to  it,  and 
had  the  right  to  assume  that  it  was  safe  to  handle.  Unless  the  duty 
of  examination  and  inspection  of  the  car  in  question  had  been  com- 
mitted to  the  plaintiff,  "he  had  the  right  to  assume  that  the  master's 
duty  had  been  performed  by  those  having  it  in  charge,  and  that  the 
coupling  appliances  upon  the  cars  were  adequate  to  the  performance 
of  its  work  without  extraordinary  risk  or  danger."  Goodrich  v. 
Railroad  Co.,  116  N.  Y.  398,  403,  22  N.  E.  397. 

The  chief  contention  of  defendant  is  that  the  plaintiff,  being  en- 
gaged in  the  yard,  was  a  fellow  servant  of  all  the  employes  of  de- 
fendant there,  including  those  whose  duty  it  was  to  make  inspection 
and  repairs,  because  the  business  of  the  yard  was  to  overhaul  the 
cars,  and  see  that  they  might  be  safely  handled  when  they  went  out 
on  the  road;  and  therefore  all  persons  employed  in  the  yard  were 
engaged  in  this  common  purpose.  The  same  might  be  said  of  all 
persons  engaged  in  operating  a  train ;  but  where  the  duty  of  inspec- 
tion is  imposed  upon  the  conductor  by  the  rules  of  the  company,  and 
is  neglected,  the  brakeman  of  the  train  is  not  precluded  from  recover- 
ing damages  caused  by  such  neglect  Bailey  v.  Railroad  Co.,  139  K 
Y.  302,  34  N.  E.  918.  In  the  present  case  the  duty  of  inspection  of  in- 
coming trains  in  the  freight  yard  was  imposed  by  the  rules  of  the 
company  upon  car  inspectors.  Damaged  cars  were  marked,  and 
put  in  the  hands  of  the  chief  car  repairer,  who  had  a  force  of  opera- 
tives under  his  supervision;  and,  after  repairs  are  reported  as  made, 
the  same  official  makes  a  thorough  personal  examination  of  the  cars. 
The  plaintiff,  as  yard  brakeman,  had  nothing  to  do  with  this  inspec- 
tion or  the  making  of  repairs  ordered,  and,  when  injured,  was  hand- 
ling cars  returned  for  use  after  inspection  and  repairs,  and,  it  was 
to  be  assumed,  after  the  duty  of  inspection  had  been  fully  performed 
and  necessary  repairs  made.  The  duty  of  inspection  and  repair  was 
the  master's  duty,  and,  although  exercised  through  subordinates,  the 
latter  are  not  the  fellow  servants  of  an  employe"  who  is  not  engaged 
with  them  in  that  particular  duty.  "The  master  is  never  exonerated 
by  the  negligent  omission  of  subordinates  to  perform  duties  which 
are  imposed  upon  him  in  his  character  as  master,  resulting  in  injury 
to  other  employe's."  Bailey  v.  Railroad  Co.,  above.  The  cases  cited 
by  appellant  in  our  court  of  last  resort  do  not  conflict  with  this  view, 
but,  on  the  contrary,  we  think,  sustain  it  In  Gibson  v.  Railroad  Co., 
22  Hun,  289  (a  case  resembling  the  present  in  many  particulars),  it 
was  held  that  a  switchman  in  the  yard  and  the  car  inspector  were 
coservants,  engaged  in  a  common  enterprise,  and  that  the  former 
could  not  recover  for  the  neglect  of  the  latter  in  not  discovering  de- 
fects, and  sending  a  defective  car  out  on  another  train,  instead  of  send- 
ing it  to  the  repair  shop;  and  Besel  v.  Railroad  Co.,  70  N.  Y.  171,  was 
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cited  as  authority  for  so  holding.  Bat  the  circumstances  were  wholly 
different  in  the  latter  case,  in  which  a  car  repairer  was  injured  by  the 
negligence  of  a  yard  master  and  head  brakeman  in  running  a  de- 
tached car  back  so  as  to  strike  the  car  in  which  the  injured  employe^ 
was  at  work.  It  was  held  that  the  company  was  not  liable,  and 
manifestly  so,  for  the  negligent  employes  were  not  engaged  at  the 
time  in  the  performance  of  any  duty  of  the  master,  such  as  inspection 
or  repairs.  It  was  upon  the  same  principle  that  McCosker  v.  Bail- 
road  Co.,  84  N.  Y.  77,  was  decided,  the  negligence  being  that  of  a 
yard  master  in  signaling  a  train  back,  the  court  saying:  "No 
duty  which  the  master  owed  to  his  servants  was  being  done  by 
the  yard  master  from  the  negligent  performance  of  which  the  injury 
resulted."  It  is  to  be  plainly  inferred  from  the  decisions  that,  among 
employe's  in  the  company's  yard,  those  not  engaged  in  the  perform- 
ance of  any  duty  imposed  by  law  upon  the  master  are  not  precluded 
from  recovering  for  injuries  inflicted  by  the  negligence  of  the  sub- 
ordinates to  whom  such  duty  has  been  delegated  by  the  master. 
In  this  case  the  plaintiff's  injury  was  sustained  through  neglect  of  in- 
spection, with  which  he  had  nothing  to  do,  and  while  engaged  in 
handling  cars  that  had  been  inspected  and  returned  as  fit  for  use. 
Two  other  cases  relied  upon  by  appellant  remain  to  be  noticed. 
In  Byrnes  v.  Railroad  Co.,  113  N.  Y.  251,  21  N.  E.  50,  the  brakeman 
of  a  train  was  injured  in  consequence  of  the  improper  manner  in 
which  a  car  had  been  loaded  by  which  the  brake  became  useless. 
The  car  and  its  appliances  were  in  good  condition  when  furnished  to 
be  used,  and  the  company  was,  of  course,  not  liable  for  the  negligent 
manner  in  which  it  had  been  loaded;  the  fault  not  being  in  the  char- 
acter of  the  car  or  its  appliances,  but  in  the  negligent  loading  of  it. 
In  Arnold  v.  Canal  Co.,  125  N.  Y.  15,  25  N.  E.  1064,  a  yard  brakeman 
was  injured  while  handling  a  car  with  a  broken  drawhead,  to  place 
it  upon  the  "cripple  track"  for  repairs.  The  defect  in  the  drawhead 
was  obvious,  and  the  plaintiff  took  the  risk  of  the  employment.  "One 
of  the  purposes  of  his  employment  was  to  handle  and  remove  cars 
which  were  disabled,  and,  if  he  did  not  know  the  condition  of  the  one 
in  question,  he  was  bound  to  assume  that  it  might  be  disabled,  and 
govern  his  action  accordingly."  In  the  case  before  us  the  plaintiff 
was  not  handling  cars  destined  for  the  repair  track,  but  those  which 
had  come  from  it,  and  which  he  had  the  right  to  assume  had  been 
properly  inspected  and  repaired. 

The  judgment  and  order  appealed  from  should  be  affirmed.  All 
concur. 
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(12  Misc.  Rep.  434.) 

OR VI 8  v.  OURTISS. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1895.) 

1.  Appeal— Review— Objections  not  Raised  Below. 

The  objection  that  a  defense  In  an  action  In  a  district  court  of  New 
York  City  was  not  pleaded  on  return  day  cannot  be  raised  for  the  first 
time  on  appeal. 

ft.  Usury— What  Constitutes. 

An  agreement  whereby  one  party  is  to  furnish  the  capital  necessary 
to  carry  on  the  business,  is  to  share  equally  in  the  profits,  and,  in  case 
of  loss,  Is  guarantied  the  return  of  his  investment,  and  a  sum  in  excess 
of  the  legal  rate  of  Interest,  Is  usurious. 

8.  Same — Note  Based  on  Usurious  Agreement. 

A  note  based  on  a  usurious  agreement,  or  given  pursuant  to  a  com- 
promise of  a  usurious  agreement,  partakes  of  the  same  character  as  the 
agreement 

4.  Partnership— Interest  on  Overdrafts— Usurt. 

Such  agreement  does  not  constitute  the  parties  partners,  hence  the 
rule  of  interest  on  overdrafts  under  partnership  agreements  does  not 
apply. 

Appeal  from  Eleventh  district  court 

Action  by  Charles  E.  Orvis  against  William  H.  Ourtiss  to  recover 
the  first  installment  of  interest  due  on  a  note.  A  judgment  was 
entered  in  favor  of  plaintiff,  and  defendant  appeals.  Reversed. 

The  action  was  brought  to  recover  six  months'  interest,  dne  July 
3,  1893,  upon  the  following  promissory  note: 

"$4,000.  New  York,  Jan.  3, 1803. 

Three  years  after  date  I  promise  to  pay  to  the  order  of  Chas.  E.  Orvis 
four  thousand  dollars,  at  Orvis  Bros.  &  Co.,  Interest  to  be  paid  semiannually, 
at  rate  of  five  per  cent  per  annum.  Value  received.  W.  H.  Curtlss." 

The  above  note  was  given  in  settlement  of  a  claim  made  by  the 
plaintiff  under  a  guaranty  of  $5,000  net  profits  mentioned  in  the 
sixth  clause  of  the  following  agreement: 

"New  York,  January  3rd,  1887. 

"The  following  agreement  la  hereby  made  this  3rd  day  of  January,  1887, 
between  William  H.  Curtlss  and  Charles  E.  Orvis,  for  the  purpose  of  pur- 
chasing and  carrying  five  hundred  shares  of  the  stock  of  the  American  Cot- 
ton Oil  Trust,  viz.:  First  A  Joint  account  shall  be  opened  at  Orvis  Broth- 
ers &  Co.,  known  as  the  'Account  Japan,'  in  which  W.  H.  Curtlss  and  0.  E. 
Orvis  shall  be  equally  interested.  Second.  Upon  joint  order,  or  the  order  of 
W.  EL  Curtlss,  the  account  may  purchase  and  sell  at  any  time  any  portion 
of  (500)  five  hundred  shares,  but  at  no  time  in  excess  of  five  hundred  (500) 
shares.  Third.  W.  H.  Curtlss  agrees  to  furnish  at  once  to  Orvis  Brothers 
ft  Co.  such  sums  of  money  as  may  be  the  difference  between  the  said  price 
paid  for  the  stock  and  forty-five  per  cent  of  the  par  value  of  the  same. 
Fourth.  O.  E.  Orvis  guaranties  that  the  account  shall  be  carried  for  a  period 
of  six  months  from  this  date,  and  agrees  to  furnish  forty-five  hundred  dollars 
for  each  one  hundred  shares.  Fifth.  It  is  hereby  mutually  agreed  that  this 
account  shall  be  closed  up  and  terminated  and  settled  In  full  on  or  before 
July  3rd,  1887.  Sixth.  Such  net  profits  as  shall  accrue  in  this  account  shall 
be  equally  divided,  and  W.  H.  Curtlss  hereby  especially  guaranties  that  the 
share  of  the  profits  of  C.  E.  Orvis  shall  not  be  less  than  five  thousand  dol- 
lars, and  agrees  that  when  the  account  is  closed  he  (W.  H.  Curtlss)  will  pay 
over  and  make  good  to  O.  E.  Orvis  any  deficiency  that  there  may  be,  so  that 
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C.  B.  Orris  shall  within  the  period  of  six  months  from  date  receive,  either 
from  the  account  or  from  C.  H.  Curtlsa,  as  guarantor,  the  sum  of  not  less  than 
five  thousand  dollars.  Seventh.  O.  E.  Orvis  has  agreed  this  day  with  Orvis 
Brothers  &  Co.  that  they  wiil  set  aside  the  necessary  amount  to  pay  for  this 
stock  whenever  called  upon;  therefore  the  account  shall  pay  Orvis  Brothers 
&  Co.  Interest  at  6  per  cent  from  this  date,  and  they  shall  receive  the 
brokerage  on  each  transaction  made  for  this  account 


"Signed,  sealed,  and  delivered  in  the  presence  of  E.  W.  Orvis,  Jan.  3rd, 
1887." 

For  decision  on  appeal  from  a  judgment  in  favor  of  plaintiff  for 
the  second  installment  of  interest,  see  28  N.  Y.  Supp.  728,  32  N. 
Y.  Snpp.  1147. 

Argned  before  DALY,  a  J.,  and  BISCHOPF  and  PRYOB,  JJ. 

Taylor  &  Parker,  for  appellant 
H.  G.  Harris,  for  respondent 

DALY,  0.  J.  The  plaintiff  and  defendant  operated  under  the 
agreement  of  January  3, 1887,  and  the  result  was  a  loss,  which  de 
fendant  fully  paid  up  to  plaintiffs  firm.  The  plaintiff  then  claimed 
the  sum  of  $5,000  under  the  guaranty  in  the  sixth  clause  of  the 
agreement.  Such  claim  remained  unsettled  until  about  January 
3,  1893,  when  it  was  settled  between  the  parties  by  defendant  giving 
the  note,  bearing  interest,  which  is  the  basis  of  the  claim  in  this 
action.  The  defense  upon  the  trial  was  that  the  agreement  of  1887 
by  which  $5,000  of  profits  were  guarantied  to  the  plaintiff  was 
usurious,  and  that  the  note  in  suit,  being  given  pursuant  to  such 
agreement,  was  void.  This  defense  seems  to  have  been  established. 
While  the  defense  of  usury  was  not  pleaded  upon  the  return  day, 
it  was  pleaded  at  the  trial,  and  proof  taken  thereof,  without  objec- 
tion. Respondent  cannot  be  heard  to  object  for  the  first  time  upon 
appeal  that  the  defense  was  not  pleaded. 

Usury  is  made  out  by  the  contract  itself,  which  clearly  secured, 
and  was  intended  to  secure,  to  the  plaintiff,  a  compensation  in  ex- 
cess of  legal  interest  for  advancing  the  sums  necessary  to  carry 
on  the  defendant's  contemplated  speculation  in  American  Cotton 
Oil  Trust  stock.  It  is  argued  that  the  agreement  on  plaintiffs  part 
was  not  for  a  loan  of  money,  but  merely  for  a  sale  of  his  credit, 
by  the  aid  of  which  defendant  was  enabled  to  procure  money  from 
plaintiffs  firm,  and  for  which  sale  of  credit  the  parties  were  en- 
titled to  agree  upon  whatever  compensation  they  thought  fit  Such 
is  the  rule  where  the  agreement  is  for  the  sale  of  credit  merely,  and 
there  is  no  negotiation  nor  agreement  for  or  about  a  loan  and  no 
loan  is  made.  A  man  has  as  good  a  right  to  sell  his  credit  as  he 
has  to  sell  his  goods  or  his  lands;  and,  if  he  deal  fairly,  he  may 
take  as  large  a  price  as  he  can  get  for  either  of  them.  More  v. 
Howland,  4  Denio,  264.  But  this  agreement  was  plainly  for  an 
advance  of  money  by  plaintiff  on  defendant's  behalf,  and  not  a  sale 
of  credit,  for  the  agreement  between  the  parties  provides: 


[Signed] 
[Signed] 


W.  H.  Curtlsa.  [Seal.] 
O.  E,  Orvis.  [SeaL] 
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"Fourth.  C.  B.  Orris  guaranties  that  the  account  shall  be  carried  for  a 
period  of  six  months  from  this  date,  and  agrees  to  furnish  $4,500  for  each  100 
shares." 

Besides  this,  the  plaintiff's  own  evidence  was  that  he  was  the 
capitalist,  "to  furnish  the  money/'  that  he  "advanced  all  the  mon- 
ey," that  he  "was  to  furnish  the  capital,"  that  he  "furnished  the 
money";  and  he  did  so  through  his  own  firm. 

It  is  also  argued  that  the  agreement  was  between  partners,  and 
that  such  agreements  are  not  affected  by  the  usury  laws.  This  is  so 
because  the  relation  of  debtor  and  creditor  does  not  exist,  in  the 
ordinary  sense,  between  partners.  27  Am.  &  Eng.  Enc.  Law,  101G, 
and  cases  cited;  Payne  v.  Freer,  91  N.  Y.  43.  The  partners  may 
stipulate  for  more  than  legal  interest  on  overdrafts  by  each  other, 
and  the  transaction  is  not  usurious,  because  the  excess  of  interest  is 
paid  into  the  firm,  and  swells  the  profits,  in  which  the  borrowing 
partner  ultimately  shares;  and  also  because  the  proportionate 
amounts  of  capital  contributed  by  each,  as  fixed  in  the  copartnership 
agreement,  are  altered  by  such  overdrafts;  and,  as  pointed  out  in  the 
case  last  cited,  one  partner  might  receive  profits  at  the  rate  of  20 
per  cent  or  more  upon  the  amount  he  left  in  the  business,  while  others 
would  receive  a  much  smaller  percentage  upon  their  investments. 
These  reasons  do  not  apply  to  the  present  case.  The  loan  was  not 
an  incident  to  a  permanent  and  continuing  partnership  relation,  but 
began  and  ended  with  and  was  the  basis  of  the  so-called  partner- 
ship; the  agreement  in  question  being  manifestly  nothing  more  than 
an  agreement  for  a  loan  to  enable  a  customer  of  the  plaintiff's  firm 
to  operate  in  a  particular  stock.  No  partnership,  in  a  proper  sense, 
existed  between  the  parties.  The  plaintiff  took  none  of  the  risks 
of  a  partner,  as  distinguished  from  those  of  a  lender  of  money.  He 
stood  in  no  danger  of  losing  the  capital  he  furnished,  because  he 
was  to  receive  that  back  in  any  event  He  did  not  even  stand  in 
any  danger  of  losing  the  use  of  his  money,  because  he  was  to  receive 
at  least  f 5,000  profits  in  excess  of  6  per  cent,  interest,  however  dis- 
astrously the  venture  might  result.  He  was  not  exposed  to  any  liabil- 
ity as  a  partner  for  the  acts  of  his  copartner,  because  the  transac- 
tion was  such  that  the  copartner  could  obtain  no  ostensible  authority, 
and  the  agreement  was  such  that  he  had  no  authority  in  fact  to  bind 
the  plaintiff.  He  could  deal  only  with  the  firm  to  which  the  plain- 
tiff belonged,  and  the  plaintiff  was  under  no  risk  except  that  which 
pertains  to  every  loan  of  money,  i.  e.  the  inability  of  his  debtor  to 
repay.  In  cases  of  ordinary  partnership,  the  evils  which  the  usury 
laws  are  designed  to  prevent  are  not  likely  to  occur  where  overdrafts 
are  contemplated  as  possible,  and  provided  for  on  terms  fixed  in 
advance;  but  it  would  be  too  easy  to  evade  such  laws  if  agreements 
like  the  present  were  exempted  from  their  operation,  for  a  more  con- 
venient cover  for  usury  could  not  possibly  be  devised.  Not  only  im- 
provident speculators,  but  necessitous  borrowers,  could  be  forced  to 
pay  illegal  rates  for  money  under  the  mask  of  a  partnership  between 
the  lender,  or  one  of  the  lender's  firm,  and  the  speculator  or  borrower. 
Such  pretended  partnership  could  embrace  operations  in  stock  of 
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some  standard  value,  with  a  guaranty  of  exorbitant  profits  to  the 
lender,  and  usury  be  thus  legally  protected. 

As  the  usurious  character  of  the  original  contract  prevents  its 
enforcement  by  the  plaintiff,  he  acquired  no  better  right  by  taking 
the  note  of  the  defendant  in  pursuance  of  its  terms,  whether  as  se- 
curity for  the  whole  sum  claimed  or  as  a  compromise  of  such  claim. 
Contracts  void  by  usury  are  incapable  of  being  made  valid  by  a  new 
agreement  based  upon  the  original  consideration.  Where  a  security 
void  by  usury  is  given  up,  and  a  new  one  taken,  that  is  also  void. 
Treadwell  v.  Archer,  76  N.  Y.  196.  Had  plaintiff  taken  defendant's 
note  for  the  whole  amount  of  the  guaranty,  it  would  have  been  void 
for  usury  if  the  agreement  was  void  for  that  reason;  and  a  note 
taken  for  a  less  amount  than  the  guaranty  stands  on  no  better  footing. 

The  fact  that  such  note  was  received  on  what  is  called  a  compro- 
mise of  the  plaintiffs  demand  under  the  agreement  does  not  make 
It  any  more  enforceable  than  the  original  agreement  would  have  been. 
Otherwise,  part  of  the  usurious  claim  would  always  be  collectible 
under  the  pretense  of  a  compromise.  While  it  is  the  general  rule 
that  upon  the  compromise  of  a  disputed  claim  the  original  consider- 
ation will  not  be  the  subject  of  inquiry,  nor  the  debtor  be  permitted 
to  set  up  defenses  based  thereon,  this  rule  does  not  apply  to  claims 
made  in  contravention  of  public  policy  or  express  statute.  The  tak- 
ing of  usury  is  not  only  forbidden  by  statute,  and  all  securities  given 
in  pursuance  thereof  declared  void,  but  the  acfi  is  made  a  misde- 
meanor by  the  criminal  law.  No  holder  of  usurious  paper  can  there- 
fore pretend  to  an  honest  belief  of  a  legal  claim,  such  as  is  neces- 
sary to  support  a  compromise  and  prevent  an  inquiry  into  the  original 
consideration  for  securities  taken  in  settlement.  Any  claim  may  be 
sufficient  consideration  to  support  a  compromise,  provided  that  the 
claimant  honestly  supposed  that  a  valid  claim  existed,  however  mis- 
taken he  might  have  been.  Dovale  v.  Ackerman  (Com.  PI.  N.  Y.) 
33  N.  Y.  Supp.  13.  But  the  holder  of  a  usurious  security  can  have 
no  such  honest  conviction.  The  note  which  is  the  basis  of  this  action 
is  therefore  affected  by  the  illegality  of  the  agreement  and  trans- 
action which  form  the  consideration  of  it,  and  no  recovery  should 
have  been  allowed  the  plaintiff.  Judgment  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant,  to  abide  event    All  concur. 
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(12  Misc.  Rep.  186.) 

FITZGERALD  et  al.  V.  RIGHTMBYER  et  al. 

(Supreme  Court,  Special  Term,  Albany  County.  May  8,  1885.) 

Counterclaim —Pleading — Reply. 

A  reply  which  denies  a  counterclaim  In  the  answer,  and  sets  up  a  sep- 
arate and  distinct  cause  of  action  to  that  alleged  in  the  complaint,  though 
of  the  same  nature,  is  practically  a  counterclaim  to  a  counterclaim,  and 
is  not  authorized  by  the  Code  of  Civil  Procedure. 

Action  by  James  J.  Fitzgerald  and  others  against  J.  Clarence 
Rightmeyer  and  others  for  goods  sold  and  delivered.  Defendants 
move  to  strike  out  that  portion  of  the  reply  which  sets  np  separate 
and  distinct  causes  of  action.    Motion  granted. 

James  J.  Fitzgerald,  for  plaintiffs. 
Duntz  &  Aldcraft,  for  defendants. 

HERR1CK,  J.  The  complaint  is  for  goods  sold  and  delivered. 
The  answer  consists  of  a  general  denial  and  of  a  counterclaim 
against  the  plaintiffs  for  the  use  of  vehicles  furnished  to  the  plain- 
tiffs. The  reply  to  the  counterclaim  consists  of  a  denial,  and  also 
of  a  further  and  additional  claim  to  that  set  forth  in  the  complaint, 
for  goods  sold  and  delivered,  and  work,  labor,  and  service,  being 
separate  and  distinct  causes  of  action  to  that  set  up  in  the  complaint, 
but  of  the  same  nature;  and  the  motion  is  to  strike  out  that  por- 
tion of  the  reply  which  sets  up  separate  and  distinct  claims  for  goods 
sold  and  delivered,  and  for  work,  labor,  and  services,  in  opposition 
to  the  counterclaim  in  the  defendants'  answer.  Practically,  this 
is  a  counterclaim  to  a  counterclaim,  and  is  unauthorized  by  the 
Code.  In  our  system  of  practice,  the  only  pleadings  allowed  are 
those  designated  in  the  Code  of  Civil  Procedure.  The  only  reply 
authorized  to  a  counterclaim  is  a  denial  thereof,  or  the  pleading  of 
new  matter  not  inconsistent  with  that  already  set  forth  in  the  com- 
plaint, constituting  a  defense  to  the  counterclaim.  A  distinction 
has  always  been  recognized  between  a  defense  and  a  counterclaim. 
New  matter  in  a  reply,  which  is  not  inconsistent  with  the  complaint, 
and  which  constituted  a  separate  and  distinct  cause  of  action  against 
the  defendant,  in  the  orderly  and  regular  course  of  pleading,  has  no 
place  in  the  reply,  but  should  be  embraced  in  the  complaint;  other- 
wise, no  pleading  being  authorized  in  answer  to  a  reply,  we  would 
have  the  case  of  a  cause  of  action  being  alleged  and  prosecuted 
against  a  defendant,  to  which  he  could  make  no  answer,  either  to 
admit,  deny,  or  set  up  any  affirmative  defense  to  it.  It  is  unnec- 
essary to  refer  to  the  ragged  and  irregular  way  of  presenting  the 
plaintiffs'  case  upon  the  trial  that  would  result  from  permitting  this 
kind  of  pleading. 

The  motion  is  granted,  with  |10  costs. 
v.33N.Y.s.no.6— 38 
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(12  Misc.  Rep.  52G.) 

In  re  BOARD  OP  STREET  OPENING  AND  IMPROVEMENT. 


(Supreme  Court,  Special  Term,  New  York  County.  May,  1895.) 

1.  Municipal  Corporations— New  York  Board  op  Street  Opening— Powers. 
Laws  1803,  c.  70,  designated  In  the  preamble  as  an  act  to  furnish  a 
remedy  for  unsanitary  conditions,  among  which  was  "narrow  and  con- 
.  fined  streets,"  provided  (section  10,  Incorporated  into  N.  Y.  Consolida- 
tion Act  1882,  {  94)  that  no  new  street  should  be  laid  out,  except  with 
the  permission  of  the  common  council,  and  that  abutting  property  own- 
ers might  be  compelled  to  remove  buildings  adjoining  streets  opened  In 
violation  of  the  act.  Held,  that  such  act  was  designed  to  prohibit  indi- 
viduals from  opening  streets  across  their  property  as  a  matter  of  private 
enterprise,  and  does  not  restrict  the  exclusive  power  conferred  by  section 
955  of  the  consolidation  act  on  the  board  of  street  opening  and  improve- 
ment In  the  matter  of  laying  out  streets. 

3.  Statutes— Construction  by  Executive  Officers— Effect. 

Where  the  proper  interpretation  to  be  given  a  statute  is  a  matter  of 
doubt,  the  practical  construction  which  it  has  received  from  those  charged 
with  its  execution  will  control. 

At  chambers.  Application  by  the  board  of  street  opening  and  im- 
provement relative  to  opening  136th  street,  between  Amsterdam 
avenue  and  the  Boulevard.  Petitioner  moves  for  the  appointment  of 
commissioners  of  estimate  and  assessment  Granted. 

Francis  M.  Scott  (Henry  De  Forest  Baldwin,  of  counsel),  for  peti- 
tioner. 

James  A.  Deering,  for  respondent 

BEEKMAN,  J.  This  motion  is  made  for  the  appointment  of  com- 
missioners of  estimate  and  assessment  in  the  above-entitled  pro- 
ceeding. Upon  the  hearing  of  the  motion,  an  objection  was  made 
on  the  part  of  a  property  owner  affected  thereby  that  the  court  was 
without  jurisdiction,  in  that  no  action  had  been  taken  by  the  com 
mon  council  laying  out  said  street  It  is  conceded  that  no  such  ac- 
tion has  been  taken.  The  counsel  to  the  corporation  contends,  on 
behalf  of  the  city,  that  no  such  sanction  is  required,  but  that  exclu- 
sive jurisdiction  in  that  regard  is  vested  in  the  board  of  street 
opening  and  improvement.  The  learned  counsel  for  the  respondent, 
however,  claims  that  the  authority  of  the  board  of  street  opening 
and  improvement  is  still  subject  to  the  action  and  approval  of  the 
common  council,  and  that  no  new  street  can  be  laid  out  in  the  city 
of  New  York  without  the  affirmative  action  of  that  body.  In  sup- 
port of  this  claim,  attention  is  called  to  section  94  of  the  New  York 
City  consolidation  act  of  1882.    That  section  reads  as  follows: 

"Sec  94.  No  new  street  shall  hereafter  be  laid  out  in  the  said  city  except 
with  the  approbation  and  permission  of  the  mayor,  aldermen  and  com- 
monalty, hi  common  council  convened;  and  if  any  street  shall  be  laid  out 
without  such  permission,  it  shall  be  lawful  for  the  said  mayor,  aldermen 
and  commonalty,  by  by-law  or  ordinance,  to  direct  the  same  to  be  stopped 
up,  and  all  buildings  adjoining  thereto  to  be  removed  by  the  proprietors  or 
occupants  within  such  times  and  under  such  penalties  as  they  shall  think 
proper." 
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Section  955  of  the  consolidation  act  constitutes  the  board  of  street 
opening  and  improvement,  and,  as  originally  passed,  vested  that 
board  with — 

"All  the  powers  and  authority  as  to  laying  out,  opening,  widening,  straighten- 
ing, extending,  altering  and  closing  streets  or  avenues,  or  parts  of  streets  or 
avenues,  in  that  part  of  the  city  of  New  York  south  of  Fifty-Ninth  street, 
which  on  April  3oth,  1878,  were  In  any  manner  otherwise  conferred  and 
vested,  or  which  relate  to  altering  the  map  or  plan  of  said  city." 

The  board  was  further  authorized  and  empowered,  whenever  it 
might  deem  it  for  the  public  interest  so  to  do— 

"After  laying  its  proposed  action  before  the  board  of  aldermen,  and  publish- 
ing full  notice  of  the  same  for  ten  days  in  the  City  Record,  to  alter  the  map  or 
plan  of  New  York  City  so  as  to  lay  out  new  streets  in  said  part  of  said  city, 
and  from  time  to  time  to  cause  maps  showing  the  several  streets  or  avenues 
so  laid  out,  opened,  widened,  straightened,  extended,  altered  or  closed  by 
them  to  be  certified  by  them  and  filed,  one  In  the  office  of  the  department  of 
public  works  of  said  city,  and  one  in  the  office  of  the  counsel  to  the  corpora- 
tion of  said  city." 

And  it  was  thereupon  made  the  duty  of  the  counsel  to  the  corpora- 
tion, on  the  filing  of  said  maps  in  his  office,  and  on  a  requisition 
therefor  in  writing,  made  by  said  board,  to  take  proceedings  imme- 
diately, in  the  name  of  the  mayor,  aldermen,  and  commonalty  of  the 
city,  to  acquire  title  to  the  lands  so  affected.  In  1884,  two  years 
after  the  enactment  of  the  consolidation  act,  section  955  was 
amended  so  as  to  authorize  said  board,  "after  laying  its  proposed 
action  before  the  board  of  aldermen,  and  publishing  full  notice  of 
the  same  for  ten  days  in  the  City  Record,  to  alter  the  map  or  plan 
of  the  city  of  New  York  so  as  to  lay  out  new  streets  or  avenues,  and 
to  widen,  straighten,  extend,  alter  and  close  existing  streets  or  av- 
enues in  that  part  of  the  said  city  lying  between  Fifty-Ninth  street 
and  One  Hundred  and  Fifty-Fifth  street  and  south  of  the  Harlem 
river,"  and  providing  similarly  in  reference  to  the  filing  of  maps  as 
before  stated. 

If  section  94  of  the  consolidation  act,  above  quoted,  had  been  in- 
tended primarily  to  confer  jurisdiction  upon  the  common  council  in 
reference  to  the  laying  out  of  new  streets,  it  would,  perhaps,  be  diffi- 
cult to  satisfactorily  answer  the  contention  of  the  respondent  that 
the  section  in  question,  and  that  which  relates  to  the  powers  of  the 
board  of  street  opening  and  improvement,  should  be  read  together, 
so  as  to  give  effect,  as  far  as  possible,  to  both,  and  that  under  that 
rule  of  construction,  while  the  board  of  street  opening  and  improve- 
ment would  still  have  the  initiative  in  the  laying  out  of  streets,  its 
action,  could  not  be  effective  without  the  approbation  and  permission 
of  the  common  council.  But  the  learned  counsel  for  the  respondent 
has,  I  think,  misapprehended  the  meaning  of  section  94.  That  sec- 
tion is  taken  bodily  from  chapter  70  of  the  Laws  of  1803,  entitled 
"An  act  to  invest  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York  with  adequate  powers  in  relation  to  certain  objects  of 
importance  to  the  police  and  health  of  the  said  city,"  passed  April 
2,  1803.  The  act  in  question  contains  the  following  preamble: 

"Whereas  the  general  welfare  of  the  state  is  connected  with  the  safety  and 
the  health  of  the  city  of  New  York,  which  has  been  visited  with  destructive 
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and  epidemic  disease,  the  causes  of  which  as  far  as  human  wisdom  can  dis- 
cover ought  to  be  removed,  and  such  measures  adopted  as  by  Divine  favor 
may  prevent  the  return  of  that  malady,  and  whereas  it  is  represented  to 
the  legislature  that  noxious  exhalations  from  sunken  and  damp  lots  of 
ground,  deep,  damp  cellars,  narrow  and  confined  streets,  foul  and  ill-con- 
structed sinks  and  privies  unfinished,  water  lots,  foul  slips,  putrid  or  unsound 
provisions  and  other  evils  of  a  similar  nature,  together  with  the  practice  of 
interring  the  dead  in  the  heat  of  summer  in  improper  places  and  without  due 
precautions,  are  among  the  causes  to  which  the  existence  or  malignity  of 
that  disease  may  be  in  a  great  measure  attributed,  therefore  to  remedy  the 
said  evils,  be  it  enacted  by  the  people  of  the  state  of  New  York,  represented 
In  senate  and  assembly,"  etc 

By  section  20  of  the  said  act  it  was  provided  that  the  same  should 
be  and  continue  in  force  for  three  years  from  the  passing  thereof, 
and  no  longer;  but  by  chapter  126,  Laws  1806,  it  was  continued  in- 
definitely. 

It  is  thus  made  evident  that  the  provisions  of  the  law  in  ques- 
tion were  intended  to  provide  for  an  emergency,  and  to  furnish 
a  remedy  for  unsanitary  conditions  which  had  seriously  affected 
the  health  of  the  community.  Among  the  productive  causes  of 
ill  health  and  disease  enumerated  in  the  preamble  are  "narrow 
and  confined  streets";  and,  among  the  23  sections  of  the  act,  sev- 
erally dealing  with  the  respective  matters  set  forth  in  the  pream- 
ble, we  find  the  subject  of  streets  dealt  with  in  the  tenth,  elev- 
enth, and  fifteenth  sections.  Section  94  of  the  consolidation  act 
is  identical  with  section  10.  It  may  fairly  be  inferred  that  the 
evil  to  which  the  remedy  was  intended  to  be  applied  was  the  prac- 
tice on  the  part  of  property  owners  of  laying  out  streets  through 
their  property  according  to  their  own  caprice,  and  in  a  manner  prej- 
udicial to  the  public  welfare.  The  section  in  question  is  prohibitive 
in  form,  and  was  intended,  not  to  declare  the  existence  of  a  new 
jurisdiction  in  the  common  council,  or  in  the  city  authorities,  but, 
as  a  matter  of  public  concern,  to  prohibit  the  opening  of  new  streets 
under  purely  private  auspices,  and  to  limit  the  exercise  of  any  such 
right  on  the  part  of  individual  property  owners  to  cases  where  the 
permission  of  the  common  council  should  first  have  been  obtained. 
The  section  contains  within  itself  evidence  of  the  correctness  of  this 
view,  in  that  it  treats  the  abutting  property  owners  as  the  offenders, 
and  authorizes  the  common  council  to  compel  them  to  remove  their 
buildings,  under  penalties  for  disobedience.  Other  evidence  of  the 
existence  of  this  practice  also  appears  in  the  authority  conferred 
upon  the  commissioners  appointed  to  lay  out  the  city  north  of  Astor 
Place,  under  chapter  115  of  the  Laws  of  1807,  to  shut  up  any  streets 
theretofore  laid  out,  but  not  accepted  by  the  common  council;  and 
in  the  report  of  the  commissioners,  which  recounts  their  efforts  to 
amalgamate  their  plans  with  those  already  adopted  by  property 
owners.  Valentine's  Laws,  p.  809.  In  fact,  it  is  difficult  to  come  to 
any  other  conclusion,  upon  an  examination  of  the  act  of  1803,  and 
a  consideration  of  the  purposes  for  which  that  act  was  passed,  so 
carefully  recited  in  the  preamble  to  the  act 

Further  confirmation,  however,  of  this  construction  will  be  found 
when  we  come  to  consider  other  existing  statutory  provisions  dealing 
primarily  with  the  authority  of  the  corporation  over  the  subject  of 
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streets  and  highways.  By  the  sixteenth  section  of  the  Montgomerle 
charter  it  was  expressly  provided  that  the  common  council  of  the 
city  should  have  "full  power,  license  and  authority  not  only  to  estab- 
lish, appoint,  order  and  direct  the  making  and  laying  out  of  all  other 
streets,  lanes,  alleys,  highways,  water-courses  and  bridges  not  al- 
ready made  or  laid  out,  but  also  the  altering,  amending  and  re- 
pairing of  such  streets,  lanes,  alleys,  highways,  watercourses  and 
bridges  heretofore  made  or  laid  out  or  hereafter  to  be  made  or 
laid  out  in  and  throughout  the  said  city  of  New  York  and  the  Island 
of  Manhattan,  in  such  manner  as  the  said  common  council  for  the 
time  being  or  the  major  part  of  them  shall  think  or  judge  to  be 
necessary  and  convenient  for  all  inhabitants  and  travelers  there." 
In  1787  the  power  thus  conferred  underwent  some  modification  by 
the  passage  of  chapter  61  of  the  Laws  of  1787,  whereby  it  was  en- 
acted that  "the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  in  common  council  convened,  and  their  successors  shall  be 
and  hereby  are  appointed  commissioners  to  regulate  and  keep  in  re- 
pair the  present  public  roads  or  highways,  and  to  lay  out,  regulate 
and  keep  in  repair  such  other  public  roads  or  highways  as  shall 
hereafter  be  laid  out  in  the  said  city  and  county,"  and  this  was  the 
condition  of  the  law  at  the  time  the  act  of  1803  was  passed.  Con- 
sidering these  statutes  together,  it  thus  becomes  quite  plain  that 
section  10  of  the  act  of  1803  neither  conferred,  nor  was  intended  to 
confer,  any  power  upon  the  common  council  in  reference  to  the  laying 
out  and  the  opening  of  streets  and  highways  within  the  city,  as  such 
jurisdiction  already  inhered  in  that  body,  and  had  been  possessed  by 
it  for  more  than  a  century  before  the  act  in  question  was  passed. 
The  section  must,  therefore,  be  construed,  as  has  already  been  said, 
solely  as  a  prohibition  against  any  person  or  persons  undertaking,  as 
a  matter  of  individual  enterprise,  to  lay  out  streets  without  the  per- 
mission of  a  public  body,  already  possessed  of  authority  to  do  so. 
The  act  in  question  thus  became  declaratory  of  an  established  policy, 
which  has  continued  to  the  present  time, — that  the  laying  out  and 
opening  of  streets  in  the  city  of  New  York  was  a  matter  of  public 
concern,  and,  in  the  interests  of  the  public  health  and  convenience, 
should  always  be  subject  to  regulation  by  public  authority.  From 
this  point  of  view,  the  provision  in  question  would,  therefore,  always 
continue  to  be  effective,  and  fully  expressive  of  the  intention  with 
which  it  was  enacted,  wherever  the  public  authority  with  reference 
to  the  laying  out  of  streets  might  reside.  The  substantive  intent 
being  the  removal  of  the  subject  from  the  domain  of  private  en- 
terprise to  that  of  public  regulation,  the  statutory  provision  would 
still  continue  fully  operative,  and  in  full  harmony  with  such  intent, 
although  the  general  power  to  lay  out  new  streets  might  be  taken 
from  the  common  council,  and  vested  in  some  other  public  authority. 
The  substance  of  the  statute  is  the  prohibition.  The  qualification 
of  that  prohibition  is  the  permission  and  approbation  of  the  public 
body  having  jurisdiction  in  the  matter  of  laying  out  such  streets. 
The  prohibition  was  not  directed  against  a  public  agency  vested  by 
legislative  enactment  with  jurisdiction  over  the  subject,  as  the  com- 
mon council  itself  was  the  only  public  body  then  vested  with  such 
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authority,  but  obviously  against  any  undertaking  on  the  part  of 
private  persons  to  do  that  which  the  statute  declares  the  public  in- 
terests require  to  be  done  only  through  public  authority.  The  very 
words  used,  "permission"  and  "approbation,"  imply  initiative  on  the 
part  of  others, — something  in  reference  to  which  the  permission  and 
approbation  of  the  common  council  must  be  sought.  The  construc- 
tion thus  given  seems  naturally  to  follow  the  application  of  the  rule 
which  requires  a  statute  to  be  interpreted  in  the  light  of  surrounding 
circumstances,  and  in  furtherance  of  the  object  sought  to  be  attained 
by  the  legislature  through  its  agency. 

Without  attempting  to  go  over  the  history  of  legislation  on  the 
subject  of  laying  out  streets  in  that  portion  of  the  city  which  in- 
cludes 136th  street,  it  is  sufficient  to  say  that,  for  years  prior  to  the  . 
passage  of  the  consolidation  act,  jurisdiction  over  the  subject,  either 
declared  in  express  terms  to  be  exclusive,  or  of  that  import,  had 
been  vested  in  other  public  authorities  than  the  common  council. 
The  jurisdiction  thus  exclusively  conferred  could  not  reasonably  be 
held  to  have  been  subject  to  the  permission  and  approbation  of  the 
common  council.  The  jurisdiction  conferred  upon  the  board  of  street 
opening  and  improvement,  which  has  succeeded  to  the  powers  for- 
merly exercised  by  these  other  public  bodies,  is  very  comprehensive, 
and  apparently  of  the  same  exclusive  character.  The  words  which 
qualify  the  power  and  authority  of  the  board  to  take  action,  ex- 
pressed in  the  phrase,  "whenever  they  may  deem  it  for  the  public 
interest  so  to  do,"  are  pregnant  with  the  purpose  that  to  that  body 
should  be  committed  the  absolute  and  unqualified  power  of  determin- 
ing upon  that  which,  in  their  judgment,  the  public  interest  required, 
and  that  in  that  regard  their  discretion  should  not  be  subject  to  re- 
view. The  statute  declares  that  the  board  is  authorized  and  em- 
powered, whenever  they  may  deem  it  for  the  public  interest  so  to  do, 
to  alter  the  map  or  plan  of  the  city  of  New  York,  etc.,  and  while  it 
also  provides  that  such  proposed  action  shall  be  laid  before  the 
board  of  aldermen,  and  full  notice  of  the  same  shall  be  published  for 
10  days  in  the  City  Eecord,  its  power  to  proceed  and  alter  the  map 
of  the  city  is  unqualified  by  any  requirement  that  the  consent  thereto 
of  the  board  of  aldermen  should  be  obtained.  The  whole  history 
of  legislation  upon  this  subject  for  many  years  past  negatives  the 
idea  that  any  such  consent  was  considered  proper.  We  find  suf- 
ficient reason  for  the  requirement  that  proposed  action  should  be 
comm  nicated  to  the  board  of  aldermen,  and  duly  advertised,  in 
the  importance  of  notice,  not  only  to  individuals  concerned  in  the  pro- 
posed improvement,  but  also  to  the  legislative  body  of  the  munic- 
ipality itself,  representing,  in  a  sense,  the  body  of  the  people,  and 
therefore  presumed  to  be  interested  in  presenting  to  the  board  such 
considerations  as,  in  their  judgment,  might  seem  fit,  either  in  sup- 
port of  or  in  opposition  to  the  proposed  change.  The  provision  is 
not  sufficient  to  give  a  new  meaning  and  object  to  section  94. 

Another  circumstance  of  great  force  in  construing  this  section  is 
found  in  the  fact,  shown  by  the  affidavits  before  me,  that,  while  the 
board  of  street  opening  and  improvement  has  exercised  the  powers 
so  conferred  upon  it  in  reference  to  the  city  south  of  69th  street 
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aince  1871,  and  in  reference  to  the  portion  of  the  city  between  59th 
street  and  155th  street,  and  south  of  the  Harlem  river,  since  1884, 
and  has  in  each  case  published  the  above  notice,  and  laid  its  proposed 
action  before  the  common  conncil,  in  no  case  has  the  common  council 
passed  any  resolution  or  ordinance  in  relation  thereto,  or  assumed 
to  take  any  action  thereon.  It  is  a  well-recognized  rule  of  statutory 
construction  that  a  long-continued  course  of  action  by  public  officers 
under  a  statute  is  entitled  to  great  weight  with  the  court  in  con- 
struing it  In  the  case  of  In  re  Washington  St  A.  &  P.  R.  Co., 
115  N.  Y.  442,  22  N.  E.  356,  Peckham,  J.,  says  (page  447,  115  N.  Y., 
and  page  356,  22  N.  E.): 

"Such  acquiescence  and  recognition  on  the  part  of  the  officers  of  tbe 
government  are  of  very  considerable,  If  not  of  controlling,  weight  in  the 
Interpretation  of  a  general  act  of  the  legislature  relating  to  public  objects 
like  the  one  under  discussion.  Eastern  v.  PickersgilL  55  N.  Y.  310;  People 
y.  Dayton,  Id.  367." 

Streets  have  been  laid  out  and  opened  under  the  direction  of  the 
board  of  street  opening  and  improvement  for  many  years  past,  and 
large  sums  of  money  have  been  expended  by  the  city  therefor.  If 
the  construction  contended  for  by  the  counsel  for  the  respondent  is 
correct,  the  consequences  of  proceeding  without  the  consent  of  the 
common  council  in  all  these  cases  would  prove  to  be  most  serious; 
and,  while  this  is  not  a  sufficient  reason  for  refusing  to  give  to  a 
statutory  provision  the  meaning  which  it  plainly  calls  for,  it  is  suf- 
ficient, in  matters  of  doubtful  construction,  to  turn  the  scale  in  favor 
of  the  practical  construction  which  the  statute  has  received  from 
those  who  are  charged  by  law  with  its  execution.  In  the  present 
case  it  cannot,  at  best,  be  claimed  that  the  ouestion  under  discussion 
is  so  plain  as  not  to  admit  of  discussion,  and  a  case  is  therefore  pre- 
sented which  justifies  the  application  of  the  above  rule,  and  the 
adoption  of  the  practical  construction  which  the  public  authorities 
in  the  city  of  New  York  have  for  so  many  years  given  to  these  stat- 
utes.   Motion  granted. 

(12  Misc.  Rep.  535.) 

In  re  BOARD  OP  STREET  OPENING  AND  IMPROVEMENT. 

In  re  135TH  ST. 

(Supreme  Court,  Special  Term,  New  York  Comity.  May,  1885.) 

Municipal  Cobpobationb— Opening  Stbeets. 

The  board  of  street  opening  and  Improvement  Is  not  required  to  take 
final  action,  in  the  matter  of  opening  a  new  street,  on  the  day  specified 
in  the  published  notice  for  tbe  consideration  thereof,  but  may  lay  it  over 
for  further  consideration. 

At  chambers.  Application  by  the  board  of  street  opening  and 
improvement,  relative  to  opening  135th  street,  between  Amsterdam 
avenue  and  the  Boulevard.  Petitioner  moves  for  the  appointment 
of  commissioners  of  estimate  and  assessment  Granted. 

Francis  M.  Scott  (Henry  De  Forest  Baldwin,  of  counsel),  for  peti- 
tioner. 

James  A  Deering,  for  respondent 
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BEEKMAN,  J.    Two  objections  are  made  to  this  proceeding: 

(1)  That  under  section  94  of  the  New  York  City  consolidation  act 
the  consent  of  the  mayor,  aldermen,  and  commonalty,  in  common 
council  convened,  is  necessary  to  the  laying  out  of  a  new  street,  and 
that  as  such  consent  was  not  obtained  in  this  case  the  court  has  no 
jurisdiction  to  appoint  commissioners  of  estimate  and  assessment 

(2)  That  the  proceedings  to  close  135th  street  as  it  formerly  was 
were  not  had  in  accordance  with  the  statute,  for  the  reason  that 
the  board  of  street  opening  and  improvement  did  not  consider  and 
finally  dispose  of  the  matter  on  the  day  specified  in  the  published 
notice  for  the  consideration  of  the  same. 

As  to  the  first  objection.  I  have  already  held,  in  the  matter  of  the 
opening  of  136th  street,  that  section  94  does  not  qualify  or  affect 
the  power  of  the  board  of  street  opening  and  improvement,  and  that 
the  consent  of  the  common  council  to  any  action  which  they  may 
take  is  unnecessary. 

As  to  the  second  objection.  The  affidavit  of  the  secretary  of  the 
board  shows  that  the  matter  was  considered  on  the  day  mentioned  in 
the  notice,  and  was  then  laid  over  for  further  consideration  and 
action  at  the  next  regular  meeting  of  the  board,  when  it  was  finally 
acted  upon  and  the  street  closed.  There  is  nothing  in  the  statute 
or  in  reason  which  demanded  that  final  action  should  be  taken  on 
the  day  specified  in  the  notice.  It  was  the  duty  of  the  board  to  act 
in  the  matter  with  all  the  deliberation  which,  in  their  judgment,  the 
case  might  require,  and  if  it  was  found  that  further  consideration 
than  that  which  could  be  given  to  it  on  the  day  fixed  in  the  notice 
was  necessary,  it  was  not  only  eminently  proper,  but  entirely  within 
the  power  and  jurisdiction  of  the  board,  to  lay  the  matter  over  for 
that  purpose.  The  object  of  the  notice  was  to  afford  those  inter- 
ested an  opportunity  for  appearing  before  the  board  and  presenting 
such  arguments  as  they  might  wish  to  offer  upon  the  subject;  and 
it  would  certainly  be  restrictive  of  the  purpose  for  which  notice  is 
required  to  be  given,  to  hold  that  the  board  shall  have  no  time  to 
consider  such  arguments,  but  must  finally  act  upon  the  matter  at 
the  meeting  fixed  for  the  first  consideration  of  the  subject 

The  objections  raised  are  not  tenable,  and  the  motion  should  be 
granted. 

(12  Misc.  Rep.  167.) 

ALBANY  BRASS  &  IRON  CO.  HOFFMAN.1 

(Supreme  Court,  Special  Term,  Albany  County.  April  25,  1895.) 

1  Discovert — Inspection  of  Books. 

A  petition  for  an  inspection  of  plaintiff's  books,  to  enable  defendant  to 
frame  his  counterclaim,  will  be  granted,  where  it  states  that  the  proposed 
counterclaim,  which  is  not  connected  with  plaintiff's  cause  of  action,  is 
for  commissions  on  the  sale  of  certain  goods  manufactured  by  plaintiff, 
that  many  thousands  of  dollars  worth  of  said  goods  have  been  manu- 
factured and  sold  by  plaintiff,  and  that  the  inspection  is  necessary  to 
enable  him  to  ascertain  the  amount  of  said  commissions. 

a.  Same— Demand. 

An  order  of  a  county  judge  for  the  inspection  of  books,  or  to  show  cause, 
with  a  refusal  of  the  party  to  allow  the  inspection,  takes  the  place  of  a 
demand  and  refusal. 

i  Affirmed.  See  33  N.  Y.  S.  1125. 
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Action  by  the  Albany  Brass  &  Iron  Company  against  Charles 
Hoffman  for  goods  sold  and  delivered.  Upon  the  petition,  defendant 
moves  for  an  order  for  the  inspection  of  plaintiff's  books.  Granted. 

Robert  G.  Scherer,  for  plaintiff. 
Francis  B.  Delehanty,  for  defendant 

HEBRICK,  J.  This  is  an  application  on  the  part  of  the  defend- 
ant for  an  order  for  the  inspection  of  the  plaintiffs  books  of  sales. 
The  action  is  brought  by  the  plaintiff  against  the  defendant  for  goods 
sold  and  delivered.  The  petition  of  the  defendant  sets  forth  that 
his  answer  will  consist  of — First,  a  general  denial;  second,  a  coun- 
terclaim. He  alleges  that  heretofore  one  Sullivan,  now  the  general 
manager  of  the  plaintiff,  entered  into  an  agreement  with  one  William 
E.  Delehanty,  whereby  the  said  Delehanty  was  to  receive  commis- 
sions npon  the  sales  made  by  said  Sullivan  of  waste-water  traps; 
that  such  contract  was  assumed  by  the  plaintiff  upon  its  incorpora- 
tion; that,  before  the  commencement  of  this  action,  the  defendant 
had  become  the  owner,  by  assignment,  of  all  claims  and  demands 
which  Delehanty  had  at  that  time  against  the  plaintiff  under  such 
agreement  for  commissions  upon  the  sales  of  said  waste-water  traps, 
and  alleges  that  neither  Delehanty  nor  the  defendant  have  ever  re- 
ceived from  Sullivan  or  from  the  plaintiff  anything  from  the  sale  of 
said  traps,  or  any  part  or  portion  of  the  commissions  due  upon  such 
sales,  but  alleges  that  said  Sullivan  and  the  plaintiff  have  manu- 
factured and  sold  many  thousands  of  dollars  worth  thereof,  and  the 
amount  of  such  commissions,  so  due  to  the  defendant  under  such 
agreement,  he  proposes  to  set  up  as  a  counterclaim  against  the  claim 
of  the  plaintiff  for  goods,  wares,  and  merchandise;  and  that,  in 
order  to  enable  him  to  ascertain  the  facts  in  relation  to  such  sales 
and  amount  of  commissions,  it  is  necessary  for  him  to  have  an  in- 
spection of  the  books  of  sales.  Upon  the  petition  of  the  defendant 
setting  up  these  facts,  the  county  judge  of  Albany  county  made  an 
order  directing  the  plaintiff  to  give  the  defendant,  his  attorney  and 
accountants,  a  discovery  and  inspection,  and  permission  to  take 
copies,  of  such  parts  of  the  defendant's  daybooks,  cashbooks,  ledgers, 
or  of  any  such  books  or  papers  as  related  to  the  sale  or  sales  of  the 
waste-water  traps  referred  to  in  the  petition  and  the  complaint; 
specifying  the  time  and  place  where  such  inspection  and  discovery 
was  to  be  had,  or,  in  default  thereof,  to  show  cause  at  this  special 
term  of  the  supreme  court  A  counterclaim  is  a  claim  upon  which 
a  separate  and  distinct  action  might  be  commenced  in  favor  of  the 
defendant  and  against  the  plaintiff.  It  should  be  set  forth  in  the 
same  manner  that  a  cause  of  action  should  be  stated  in  a  complaint. 
It  is,  in  effect,  an  action  in  favor  of  the  defendant  and  against  the 
plaintiff.  In  order  to  enable  the  defendant  to  properly  frame  it, 
he  is  entitled  to  all  the  facilities  that  he  Would  have  been  entitled  to 
if  he  had  commenced  a  separate  and  distinct  action  upon  it  against 
the  plaintiff,  wherein  he  would  have  been  the  plaintiff,  and  the 
plaintiff  in  this  action  the  defendant  The  inspection  sought  here 
is  one  "relating  to  the  merits  of  the  action,"  within  the  meaning  of 
section  803  of  the  Code  of  Civil  Procedure.    As  a  matter  of  plead- 
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ing,  it  is  important  that  its  amount  should  be  stated,  so  that  it 
can  be  seen  whether  the  counterclaim  exceeds  or  is  less  than  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  To  enable  the  de- 
fendant to  state  the  amount  of  his  counterclaim  with  any  degree  of 
accuracy,  of  course  it  is  necessary  that  he  should  know  the  amount 
of  sales  made  by  the  plaintiff.  He  says  that  no  account  of  such 
sales  has  ever  been  rendered  to  him  or  to  his  assignor.  I  do  not 
think  that,  under  the  circumstances,  the  court  can  consider  this 
merely  as  a  "fishing  excursion"  for  evidence,  although,  like  all  cases 
for  the  inspection  of  books  or  documents,  it  necessarily  enables  the 
party  to  procure  evidence,  or  satisfy  himself  of  the  lack  of  it  While 
the  plaintiff  in  his  petition  is  able  to  state  the  terms  of  the  contract 
under  which  his  assignor  was  to  receive  commissions,  and  is  en- 
abled to  allege  that  they  have  sold  many  thousands  of  dollars  worth 
of  the  water  traps,  still  information  which  proceeds  no  further  than 
that  is  not  sufficient  to  base  a  good  pleading  upon.  And,  where 
the  necessary  information  to  perfect  his  pleading  is  contained  in 
books  or  documents  in  the  exclusive  possession  of  his  adversary,  I 
think  that  he  is  entitled  to  inspect  such  books  and  documents  in 
order  to  gain  the  necessary  information.  My  attention  has  been 
called  to  the  case  of  Gross  v.  Bock  (Sup.)  1  N.  Y.  Supp.  263,  where 
it  was  held  that  the  court  would  not  grant  an  order  for  inspection, 
in  the  absence  of  proof  of  a  demand  for  such  inspection,  and  a  refusal. 
It  was  placed  upon  the  ground  that  the  court  should  not  be  vexed 
with  unnecessary  applications,  it  appearing  upon  the  argument  in 
that  case  that  the  adverse  party  was  willing  that  the  party  seeking 
the  inspection  should  have  free  access  to  the  books  sought  to  be 
examined.  In  this  case  no  such  willingness  has  been  expressed, 
and  the  plaintiff  had  an  opportunity  to  comply  with  the  defendant's 
desire  for  an  inspection  before  the  matter  was  brought  to  this 
court  As  first  herein  stated,  the  county  judge  made  an  order  for 
the  inspection,  coupled  with  an  order  to  show  cause,  in  the  event  of 
the  plaintiffs  refusal  to  grant  such  inspection.  The  plaintiff  de- 
clined to  grant  it,  but  appeared  here  upon  the  order  to  show  cause 
why  an  order  should  not  be  made  compelling  him  to  allow  his  books 
to  be  inspected. 

I  think  the  order  of  the  county  judge,  with  the  refusal  of  the 
plaintiff  to  comply  with  it,  takes  the  place  of  a  demand  and  a  re- 
fusal, which  makes  it  both  proper  and  necessary  for  the  court  to 
interpose.  No  objection  has  been  made  to  the  terms  and  conditions 
under  which  said  inspection  is  to  be  made.  The  order  is  therefore 
granted,  with  f  10  costs,  to  abide  event  of  the  action. 


(12  Misc.  Rep.  187.) 

PEOPLE  ex  rel.  WAYSIDE  HOME  r.  BOARD  OF  SUP'RS  OF  KINGS 

COUNTY. 

(Supreme  Court,  Special  Term,  Kings  County.  April,  1895.) 

1.  Constitutional  Law — Abrogating  Inconsistent  8tatute. 

Const  1895,  art  8,  §  14,  providing  that  payments  by  municipalities  for 
the  support  of  inmates  of  charitable  and  reformatory  institutions  not 
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wholly  under  public  control  "may  be  authorized  but  shall  not  be  required 
by  the  legislature,"  operates  directly  on  Laws  1892,  c.  439,  §  4,  making 
such  payments  imperative,  and  changes  the  command  to  pay  into  a  per- 
mission. 

&  Same— Existing  Rights. 

Claims  accruing  under  the  act  of  1892,  before  the  constitutional  pro- 
vision took  effect,  are  not  affected  thereby. 

Action  by  the  people  of  the  state  of  New  York,  on  the  relation 
of  the  Wayside  Home,  against  the  board  of  supervisors  of  Kings 
county,  for  a  peremptory  mandamus  to  compel  the  board  to  pass 
upon  two  bills.   Granted  as  to  one  bill,  and  refused  as  to  the  other. 

William  J.  Carr,  for  relator. 
George  F.  Elliott,  for  respondents. 

BARTLETT,  J.  The  revised  constitution  of  this  state  provides 
that  "payments  by  counties,  cities,  towns  and  villages  to  charitable, 
eleemosynary,  correctional  and  reformatory  institutions  wholly  or 
partly  under  private  control,  for  care,  support  and  maintenance, 
may  be  authorized  but  shall  not  be  required  by  the  legislature." 
Article  8,  §  14.  This  provision  went  into  effect  on  the  1st  day  of 
January,  1895.  The  Wayside  Home  is  a  reformatory  institution, 
under  private  control,  in  the  city  of  Brooklyn,  to  which  magistrates 
are  authorized  to  commit  certain  classes  of  females.  Under  the 
statute,  it  is  made  the  duty  of  the  county  treasurer  of  Kings  coun- 
ty to  pay  to  the  managers  |110  a  year,  or  a  less  sum,  at  that  rate, 
for  the  time  any  inmate  may  remain  in  the  institution,  for  her  sup- 
port and  maintenance.  Laws  1892,  c.  439,  §  4.  The  language  of  the 
act  is  mandatory,  the  word  "shall"  being  used.  There  is  a  provision, 
however,  that  the  charge  for  support  and  maintenance  must  first  be 
passed  upon  by  the  board  of  supervisors,  in  the  manner  provided 
by  law  for  the  payment  of  county  accounts.  This  means  that  the 
board  is  to  ascertain  the  correctness  of  the  bill,  so  far  as  the  num- 
ber of  inmates  is  concerned,  and  the  time  of  their  stay.  These 
facts  being  established,  the  rate  of  compensation  is  fixed,  by  the 
terms  of  the  statute  itself,  at  f  110  per  annum.  The  Wayside  Home 
has  presented  to  the  board  of  supervisors  two  bills,  which  they  have 
refused  to  audit.  One  is  a  bill  for  the  quarter  ending  December 
31, 1894.  The  other  is  a  bill  for  the  quarter  ending  March  31, 1895. 
The  present  proceeding  is  an  application  for  a  peremptory  writ  of 
mandamus  to  compel  the  board  to  pass  upon  both. 

As  to  the  first  bill,  I  think  there  can  be  no  doubt  that  the  re- 
lator is  entitled  to  have  it  audited.  The  claim  accrued  wholly  be- 
fore the  revised  constitution  went  into  effect  There  is  nothing  in 
the  provision  which  has  been  quoted  from  section  14  of  article  8 
to  indicate  that  it  was  designed  to  operate  retroactively,  and  in 
the  absence  of  such  indication  the  rule  is  the  other  way.  Cooley, 
Const  Lim.  (6th  Ed.)  p.  77. 

A  more  serious  question  arises  as  to  the  second  bill,  which  is  for 
support  and  maintenance  furnished  and  afforded  since  the  revised 
constitution  took  effect  Does  the  provision  of  section  14  in  article 
8  relate  only  to  future  legislation,  or  does  it  act  upon  existing  stat- 
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utes,  bo  as  to  modify  or  repeal  them,  as  far  as  they  are  at  variance 
with  its  requirements?  If  the  provision  relates  only  to  future  leg- 
islation, it  leaves  in  full  force  the  act  of  1892,  which  not  only  au- 
thorizes, but  requires,  Kings  county  to  pay  for  the  support  and 
maintenance  of  inmates  of  the  Wayside  Home.  On  the  other  hand, 
if  this  constitutional  provision  operates  directly  upon  existing  stat- 
utes, its  effect  is  to  modify  the  act  of  1892  by  striking  out  the  com- 
mand that  the  county  shall  pay,  but  leaving  still  in  force  the  au- 
thorization to  pay  if  the  county  sees  fit  to  do  so.  I  am  satisfied  that 
the  latter  view  is  the  correct  one.  It  is  plain  that  a  portion  of  sec- 
tion 14  was  intended,  not  merely  as  a  restriction  on  subsequent  law- 
making, but  as  a  prohibition  which  should  affect  action  to  be  taken 
under  existing  laws.  This  is  true  of  the  sentence  which  immedi- 
ately follows  the  provision  under  consideration  here,  and  which 
sentence  is  in  these  words:  "No  such  payments  shall  be  made  for 
any  inmate  of  such  institution  who  is  not  received  and  retained 
therein,  pursuant  to  rules  established  by  the  state  board  of  char- 
ities." Here  we  have  a  command  which  indicates  an  intention  to 
establish  a  new  rule  which  should  be  applicable  at  once  to  all  pay- 
ments to  be  made  after  the  constitution  went  into  effect,  whether 
under  laws  already  on  the  statute  book,  or  laws  thereafter  to  be 
enacted.  Viewing  both  sentences  together,  I  think  the  same  in- 
tent is  manifest  in  the  language  of  the  preceding  provision,  which, 
declares  that  payments  of  this  kind  may  be  authorized  but  shall 
not  be  required.  The  purpose  seems  to  have  been  to  provide  that 
after  January  1,  1895,  payments  by  municipalities  for  the  support 
of  the  inmates  of  charitable  and  reformatory  institutions,  not 
wholly  public,  should  under  no  circumstances  be  compellable,  but 
should  be  permissible,  provided  the  inmates  were  received  and  re- 
tained under  the  rules  of  the  state  board  of  charities. 

I  think  the  case  at  bar  is  distinguishable  from  the  decisions  cited 
by  the  learned  counsel  for  the  relator  in  support  of  his  contention 
that  the  provision  in  question  here  was  not  designed  to  affect  any- 
thing but  the  future  action  of  the  legislature.  The  South  Dakota 
case  of  Cutting  v.  Taylor,  51  N.  W.  949,  arose  out  of  a  territorial 
statute  authorizing  certain  payments  by  the  territory  to  cities  for 
the  benefit  of  certain  fire  companies.  When  the  state  government 
came  into  existence,  the  territorial  laws  continued  in  force,  so  far 
as  they  were  not  repugnant  to  the  state  constitution.  That  con- 
stitution declared  that  the  state  should  not  make  donations  to  or  in 
aid  of  any  individual,  association,  or  corporation.  It  also  con- 
tained provisions  as  to  the  manner  in  which  'appropriation  bills 
should  be  passed.  The  state  auditor,  in  resisting  an  attempt  to  en- 
force payment  under  the  statute,  insisted  that  such  payment  was 
a  donation  contrary  to  the  constitution;  and  the  opinion  of  the 
court  shows  that  it  would  have  been  so  held,  were  it  not  that  the 
statutory  offer,  and  the  subsequent  action  of  the  firemen,  constituted 
a  contract  by  which  the  state  was  bound.  Another  objection,  that 
the  statute  was  not  passed  as  the  constitution  required  appropria- 
tion bills  to  be  passed,  was  properly  pronounced  untenable,  as  con- 
stitutional provisions  relative  to  the  form  and  method  in  which 
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appropriation  bills  should  be  passed  refer  solely  to  legislative  ac- 
tion in  the  future.  In  the  case  of  People  v.  Gardner,  45  N.  Y.  812> 
it  was  held  that  the  limitation  of  70  years,  applicable  to  judges 
elected  under  the  judiciary  article  of  the  constitution,  which  went 
into  effect  January  1, 1870,  did  not  apply  to  a  county  judge  chosen - 
for  a  term  of  4  years  at  the  preceding  general  election.  This  was 
not  because  of  any  general  rule  forbidding  the  application  of  a  con- 
stitutional provision  to  an  existing  state  of  things,  and  limiting  its 
operation  to  a  state  of  things  to  arise  thereafter,  but  because  the 
court  perceived  that  the  limit  of  age  was  appropriate  to  the  length- 
ened terms  of  judicial  service  only,  and  inferred  that  the  conven- 
tion which  formed  the  judiciary  article  did  not  intend  that  it  should 
abridge  the  shorter  terms  of  judges  previously  elected.  In  Be  Gil- 
bert Elevated  Ry.  Co.,  70  N.  Y.  361,  and  the  case  of  People  v.  Brook- 
lyn, F.  &  O.  L  Ry.  Co.,  89  N.  Y.  75,  it  is  no  doubt  plainly  declared 
that  the  constitutional  amendments  of  1875  relative  to  the  con- 
struction of  street  railroads  refer  solely  to  future  legislation,  and 
not  to  previously  existing  laws.  But  the  language  of  the  constitu- 
tion there  under  consideration  was  clearly  in  future,  and  was  not 
immediately  coupled  with  provisions  necessarily  operating  upon 
statutes  in  force  at  the  time  of  the  adoption,  as  is  the  case  here. 
The  whole  scope  of  the  section  involved  in  those  cases  was  "to 
dictate  to  the  lawmaking  power  what  it  may  or  may  not  do  there- 
after, what  bills  it  may  pass,  and  what  it  shall  not,  and  not  at  all  to 
affect  or  act  upon  past  legislation,  which  at  the  time  was  entirely 
lawful."  Here,  I  think,  the  scope  of  section  14  of  article  8  of  the 
revised  constitution  is  to  put  an  end  to  the  compulsory  municipal 
maintenance  of  the  inmates  of  private  charitable  and  reformatory 
institutions,  but  to  allow  its  continuance,  at  the  legislative  will, 
with  the  consent  of  the  municipalities  concerned.  The  last  case  on 
the  relator's  brief  which  it  seems  necessary  to  discuss  is  Allbyer 
v.  State,  10  Ohio  St  58a  The  constitution  of  Ohio  provides  that 
all  laws  of  a  general  nature  should  have  a  uniform  operation 
throughout  the  state,  and  also  contains  a  declaration  that  all  laws 
not  inconsistent  therewith  should  continue  in  force  until  amended 
or  repealed.  The  plaintiff  was  convicted  under  a  statute  enacted 
before  the  constitution,  and  applicable  to  one  county  only.  The 
question  presented  was  whether  that  statute  could  be  upheld,  as 
against  the  constitutional  requirement  of  uniformity  in  the  opera- 
tion of  laws  of  a  general  nature;  but  the  supreme  court  held  that 
this  requirement  related  to  future  legislation  only,  inasmuch  as 
any  other  construction  would  result  in  setting  aside  most  of  the 
special  laws  of  the  state.  No  such  serious  or  other  evil  conse- 
quence is  involved  in  the  interpretation  now  put  upon  the  con- 
stitutional provision  which  is  before  us  in  the  case  at  bar. 

The  conclusion  is  that  section  14  of  article  8  of  the  revised  con- 
stitution acts  directly  upon  existing  laws  of  the  same  character 
as  the  statute  which  provides  for  payments  by  Kings  county  to  the 
Wayside  Home  It  does  not  repeal  those  laws,  except  as  to  this  ex- 
tent: the  command  to  pay  is  changed  into  a  permission  to  pay,  al- 
ways provided  that  the  inmates  of  the  institution  are  received  and 
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retained  under  rules  prescribed  by  the  state  board  of  charities.  In 
the  present  proceeding,  it  was  stated  and  conceded  upon  the  oral 
argument  that  the  inmates  of  the  Wayside  Home  are  received  and 
retained  under  such  rules.  As  to  the  bill,'  therefore,  which  has  ac- 
.crued  for  their  support  and  maintenance  since  the  revised  constitu- 
tion went  into  effect,  the  county,  through  the  board  of  supervisors, 
has  the  power,  under  the  act  of  1892,  as  modified  by  the  constitu- 
tion, to  andit  it,  and  direct  its  payment  by  the  county  treasurer. 
The  county,  however,  cannot  be  compelled  to  pay  it.  The  matter 
is  left  to  the  discretion  of  the  board  of  supervisors,  to  be  exercised 
for  the  best  interests  of  the  county.  But  upon  the  earlier  claim, 
for  support  and  maintenance  furnished  prior  to  January  1,  1895, 
the  revised  constitution  has  no  effect,  and  the  relator  is  entitled  to 
a  peremptory  writ  of  mandamus  directing  the  board  of  supervisors 
to  pass  upon  it 

(12  Misc.  Rep.  536.) 

BARLB  v.  ROBINSON  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.  May,  1895.) 

Conditional  Salk— Default  to  Filk-— Optior  of  Seller. 

Where  the  buyer  of  goods  under  a  conditional  sale  gives  notes  for  the 
price,  and  is  put  in  possession,  the  title  to  pass  when  the  notes  are  paid, 
the  seller  has  the  option,  on  default  of  payment  of  the  notes,  to  sue  the 
buyer  thereon  for  the  contract  price,  or  to  retake  the  goods,  and  sue  for 
breach  of  contract;  and  by  retaking  the  goods  he  exercises  his  option, 
and  the  notes  and  the  mortgage  given  to  secure  them  are  canceled. 

Action  by  Lillie  J.  Earle  against  George  H.  Robinson  and  others. 
Judgment  for  plaintiff. 

A.  J.  Dittenhoefer,  David  Gerber,  and  L  M.  Dittenhoefer,  for 
plaintiff. 

George  M.  Pinney,  Jr.,  for  defendants. 

INGRAHAM,  J.  The  one  question  that  I  have  to  determine  is 
whether  the  defendant  Robinson,  as  trustee,  has  now  the  right  to 
enforce  the  chattel  mortgage  described  in  the  complaint  It  is  con- 
ceded by  the  plaintiff  that  that  chattel  mortgage  is  valid  to  secure 
the  payment  of  the  notes  to  the  Gorham  Manufacturing  Company, 
but,  as  there  has  been  no  default  in  the  payment  of  any  of  those 
notes,  Robinson,  as  trustee  for  the  Gorham  Manufacturing  Com- 
pany, is  not  entitled  to  enforce  this  mortgage.  The  mortgage  is 
also  given  to  secure  certain  notes  made  by  the  mortgagor  to  the 
Phoenix  Furniture  Company  and  to  W.  &  J.  Sloane.  It  is  conceded 
that  those  notes  have  not  been  paid,  and  that  some  of  them  are  past 
due.  The  only  question  is  whether  or  not  those  notes  are  existing 
obligations  of  the  mortgagor,  that  the  mortgagees  are  entitled  to 
enforce  against  him,  and  so  against  the  mortgaged  property. 

The  original  transaction,  as  between  the  mortgagor  and  the 
Phoenix  Furniture  Company,  was  an  executory  contract  for  the  sale 
of  certain  furniture  to  the  mortgagor,  who  was  about  to  open  an 
hotel  in  the  city  of  New  York.   By  that  contract,  dated  the  1st  of 
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June,  1893,  the  Phoenix  Furniture  Company,  in  consideration  of 
the  sum  of  1180,922.56,  agreed  to  sell  and  deliver  to  Earle,  the 
mortgagor,  certain  goods  and  chattels;  and  Earle  agreed  to  pur- 
chase from  said  Phoenix  Furniture  Company  said  goods  and  chat- 
tels, and  to  pay  to  them  the  said  sum  in  four  payments,  the  first  one 
of  which  was  due  a  year  from  the  date  of  the  agreement  The 
agreement  then  provided  that  the  said  goods  were  in  the  hotel  kept 
by  the  mortgagor,  and  were  to  be  kept  by  him  in  said  hotel,  "upon 
the  distinct  understanding  and  agreement  that  the  title  to  the 
same  does  not  pass  to  him,  but  remains,  and  shall  remain,  in  the 
said  party  of  the  first  part  [Phoenix  Furniture  Company]  until 
said  party  of  the  second  part  [Earle]  shall  have  fully  paid  the  afore- 
said installment  payments;  *  *  »  and  in  case  of  default  in  the 
payment  of  the  same,  or  any  part  thereof,  as  the  same  shall  become 
due,  the  said  party  of  the  first  part  may  take  all  of  the  said  prop- 
erty into  its  own  possession,  and  remove  it  from  the  building.  And 
inasmuch  as  said  property  cannot  be  resold  as  new  furniture,  if 
taken  by  the  party  of  the  first  part  under  and  in  pursuance  of  this 
clause  of  this  contract,  and  will  have  been  depreciated  by  use,  the 
party  of  the  second  part  hereby  agrees,  for  the  purpose  of  com- 
pensating the  party  of  the  first  part  in  such  an  event,  that  all  pay- 
ments made  on  the  contract  prior  to  the  time  the  property  is  so 
taken  may  be  retained  by  the  party  of  the  first  part"  As  to  the 
goods  sold  by  the  defendants  W.  &  J.  Sloane,  they  were  billed  to 
Earle ;  he  giving  notes  to  the  order  of  W.  &  J.  Sloane,  the  first  note 
being  due  December  1,  1893,  and  at  the  same  time  signing  the  fol- 
lowing statement:  "It  is  hereby  agreed  that  these  goods  described 
as  above  are  the  property  of,  and  belong  to,  W.  &  J.  Sloane,  until 
paid  for  in  full.  Ferdinand  P.  Earle."  One  of  the  notes  to  the 
Sloanes  being  due  on  the  1st  day  of  December,  1893,  and  one  to  the 
Gorham  Manufacturing  Company  being  also  due  upon  the  same 
day,  Earle  was  unable  to  pay  them.  There  was  nothing  due,  how- 
ever, at  this  time,  to  the  Phoenix  Company;  their  first  payment 
coming  due  on  the  1st  day  of  June,  1894.  Earle,  however,  being 
unable  to  pay  the  notes  to  Sloane  and  the  Gorham  Manufacturing 
Company,  made  an  agreement  under  which  the  chattel  mortgage 
in  suit  was  given,  that  agreement  being  recited  in  full  in  the  said 
chattel  mortgage.  That  chattel  mortgage  is  dated  January  2, 1894, 
and  recites  the  indebtedness  of  Earle  to  the  Gorham  Manufactur- 
ing Company,  to  W.  &  J.  Sloane,  and  to  the  Phoenix  Furniture 
Company;  also  recites  a  proposition  to  his  three  creditors,  asking 
for  an  extension  of  the  time  of  payment  of  his  indebtedness  to  them, 
an  acceptance  by  the  creditors  of  the  proposition,  a  statement  of 
the  ownership  of  the  lease  of  Hotel  Normandie,  and  of  the  furniture 
and  fixtures  therein;  and  then  provided  that  the  said  Earle,  for 
"better  and  further  securing  the  payment  of  said  sums  of  money 
owing  by  him  to  the  said  corporations  and  each  of  them,  evidenced 
by  said  promissory  notes  mentioned  and  described  in  said  'Sched- 
ule A,'  hereto  annexed,  and  in  consideration  of  the  extension  of 
time  of  payment  given  to  him  by  said  corporations,  and  each  of 
them,    •    *   *   hath  bargained  and  sold,  and  by  these  presents 
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doth  grant,  bargain,  and  sell,  unto  the  party  of  the  second  part,  all 
and  singular,  the  household  or  hotel  goods,"  etc.,  in  the  Hotel  Nor- 
mandie,  together  with  the  lease,  etc*,  "to  have  and  to  hold  the 
same  unto  the  said  party  of  the  second  part,  for  the  better  and  fnr« 
ther  securing  the  payment  of  said  sums  of  money  evidenced  by  said 
promissory  notes,  owing  by  the  party  of  the  first  part  to  said  corpo- 
rations, and  each  of  them."  The  said  mortgage  also  contained  pro- 
visions for  the  selling  of  the  mortgaged  property  by  private  sale; 
that  the  mortgage  should  be  void  in  case  of  the  payment  of  the 
notes;  and  that  until  default  was  made  in  the  payment  of  said 
promissory  notes,  or  any  of  them,  the  party  of  the  first  part  is  to 
remain  and  continue  in  the  quiet  and  peaceable  possession  of  the 
said  goods  and  chattels,  and  the  full  and  free  enjoyment  of  the 
same.  The  interest  of  Earle,  the  mortgagor,  in  the  mortgaged  prop- 
erty, subsequently  became  vested  in  the  plaintiff,  subject  to  the 
mortgage. 

If  these  notes  of  Earle  are  valid  and  subsisting  claims  against 
him,  then  it  is  clear  that  Robinson  has  a  right  to  enforce  this  mort- 
gage. If,  however,  they  are  not  subsisting  claims  against  Earle, 
then  it  is  also  clear  that  Robinson  has  no  right  to  enforce  the 
mortgage.  Generally  speaking,  whatever  extinguishes  the  mort- 
gage debt  extinguishes  the  mortgage.  Hence  the  payment  and  ac- 
ceptance of  the  amount  secured  by  the  chattel  mortgage,  whether 
before  or  after  breach  of  condition,  discharges  the  lien  of  the 
mortgage,  and  a  mortgage  given  by  a  principal  debtor  to  his  sure- 
ties to  protect  them  against  their  suretyship  is  discharged  by  the 
creditors  discharging  the  sureties.  Bee  3  Am.  &  Eng.  Enc  Law,  p. 
201.  See,  also,  Charter  v.  Stevens,  3  Denio,  35,  where  it  was  held 
that  where  default  had  been  made  in  the  payment  of  a  chattel  mort- 
gage, and  the  mortgagee  entered  into  possession,  and  proceeded  to 
sell,  under  the  authority  contained  in  the  mortgage,  as  soon  as  he 
had  sold  enough  property  to  satisfy  the  amount  due  and  unpaid,  the 
end  and  object  of  the  mortgage  had  thus  been  fully  attained,  and  the 
mortgagee  had  no  longer  any  right  to  the  property  which  remained 
unsold,  or  to  sell  it  under  the  mortgage.  If,  therefore,  the  action  of 
the  creditors  to  secure  whose  debts  this  mortgage  was  given  releas- 
ed Earle  from  the  obligation  to  pay  the  notes  held  by  them,  the 
mortgage  was  discharged,  and  could  not  be  enforced  to  pay  the  notes. 
This  must  depend  upon  just  what  relation  existed  between  the 
Phoenix  Company,  Sloane,  and  Earle  at  the  time  the  mortgage  was 
given,  and  the  subsequent  acts  of  the  creditors  after  a  default  in  the 
payment  of  the  note  to  secure  which  the  mortgage  was  given.  Earle 
had  agreed  to  purchase  the  property.  The  contract  was  not  in 
praesenti,  but  was  executory.  He  gave  his  notes  for  the  amount  of 
money  that  he  had  agreed  to  pay  for  the  property,  payable  at  a  future 
date.  The  consideration  for  these  notes  was  the  agreement  of  the 
vendors  to  vest  the  title  of  the  property  in  Earle  upon  the  payment 
of  the  contract  price,  and  undoubtedly  created  an  existing  obligation 
on  the  part  of  Earle  to  pay  them  the  amount  he  had  agreed  to  pay 
at  the  time  fixed  for  payment,  as  the  consideration  for  the  property. 
At  the  same  time  the  vendors  had  delivered  the  possession  of  the 
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property  that  they  had  agreed  to  sell,  and  Earle  had  agreed  to  pur- 
chase, to  Earle,  but  accompanying  that  delivery  there  was  an  express 
agreement  between  the  parties  that  the  title  should  not  pass  to  Earle 
until  the  consideration  was  paid.  Earle  had  the  possession  of  the 
property;  he  had  agreed  to  purchase  it;  but  the  title  still  remained 
in  the  vendor,  and  it  was  not  to  be  divested  until  Earle  had  paid  the 
purchase  price.  In  an  executory  contract  of  sale  the  right  of  the 
vendor  to  sue  for  the  price  agreed  to  be  paid  for  the  goods  appears 
to  depend  upon  the  vesting  of  the  title  to  the  goods  in  the  vendee. 
It  is  stated  in  Benjamin  on  Sales  (section  758): 

"When  the  vendor  has  not  transferred  to  the  buyer  the  property  in  the 
goods  which  are  the  snbject  of  the  contract,  as  has  been  explained  in  Book 
2,  as  where  the  agreement  is  for  the  sale  of  goods  not  specific,  or  of 
specific  goods  which  are  not  in  a  deliverable  state,  or  which  are  to  be 
weighed  or  measured  before  delivery,  the  breach  by  the  buyer  of  his  promise 
to  accept  and  pay  can  only  affect  the  vendor  by  way  of  damages.  The  goods 
are  still  his.  He  may  resell,  or  not,  at  his  pleasure.  But  his  only  action 
against  the  buyer  Is  for  damages  for  nonacceptahce.  He  can,  in  general, 
only  recover  the  damage  that  he  has  sustained,  not  the  full  price  of  the 
goods.  The  law,  with  the  reason  for  it,  was  thus  stated  by  Tindal,  C.  J., 
in  delivering  the  opinion  of  the  exchequer  chamber  in  Barrow  v.  Arnaud: 
•Where  a  contract  to  deliver  goods  at  a  certain  price  is  broken,  the  proper 
measure  of  damages,  In  general,  Is  the  difference  between  the  contract  price 
and  the  market  price  of  such  goods  at  the  time  when  the  contract  is  broken, 
because  the  purchaser,  having  the  money  in  his  hands,  may  go  into  the 
market  and  buy.  So,  if  a  contract  to  accept  and  pay  for  goods  is  broken, 
the  same  rule  may  be  properly  applied,  for  the  seller  may  take  his  goods 
Into  the  market,  and  obtain  the  current  price  for  them." 

But  the  parties  may  agree  that  the  money  shall  be  paid  before  the 
title  to  the  goods  passes,  in  which  case  the  vendee  may  maintain  the 
action  without  delivery  of  the  goods.  In  section  762  the  learned  au- 
thor says: 

"Although,  in  general,  the  vendor's  recovery  in  damages  Is  limited  to  the 
difference  between  the  price  fixed  in  the  contract  and  the  market  value  on 
the  day  appointed  for  delivery,— according  to  the  rule  as  stated  by  Parke, 
B..  in  Laird  v.  Pirn,  that  'a  party  cannot  recover  the  full  value  of  a  chattel, 
unless  under  circumstances  which  import  that  the  property  has  passed  to 
the  defendant,  as  In  the  case  of  goods  sold  and  delivered,  where  they  have 
been  absolutely  parted  with,  and  cannot  be  sold  again,'— there  may  be  special 
terms  agreed  on,  In  conflict  with  this  rule.  A  vendor  may  well  say  to  a 
buyer,  'I  want  the  money  on  such  a  day,  and  I  will  not  sell  unless  you 
agree  to  give  me  the  money  on  that  day,  whether  you  are  ready,  or  not,  to 
accept  the  goods;'  and,  if  these  terms  be  accepted,  the  vendor  may  recover 
the  whole  price  of  goods  the  property  of  which  remains  vested  In  himself. 
In  such  a  case  the  buyer  would  be  driven  to  his  cross  action  if  the  vendor, 
after  receiving  the  price,  should  refuse  delivery  of  the  goods." 

In  this  case  the  parties  did  agree  that  part  of  the  consideration 
should  be  paid  before  the  title  passed,  as  the  title  was  not  to  vest 
in  Earle  until  he  paid  the  full  consideration;  but  still,  in  order  to 
entitle  the  vendor  to  sue  for  and  recover  the  consideration  to  be  paid 
for  the  goods  sold,  they  must  do  no  act  that  would  prevent  their 
compliance  with  their  contract,  viz.  to  vest  the  title  of  the  goods  in 
Earle  upon  his  payment  of  the  purchase  price.  Their  right  to  re- 
cover any  damages  sustained  by  reason  of  a  breach  of  the  contract 
by  Earle* was  not  affected  by  a  disposition  of  the  property  before  the 
commencement  of  such  a  suit.  It  was  only  the  right  to  recover  un- 
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der  the  contract,  and  not  for  a  breach  of  the  contract  Therefore 
I  do  not  think  the  rights  of  the  parties  were  changed  by  the  delivery 
of  the  property  sold  to  Earle.  Earle's  obligation  to  the  defendants 
was  not  different  from  what  it  would  have  been  had  the  vendors 
retained  possession  of  the  property,  and  held  it  until  Earle  paid 
these  notes.  In  either  case  the  vendor  would  have  owned  the  prop- 
erty, Earle  having  an  executory  agreement  by  which  he  was  to  be- 
come the  owner  upon  payment  of  his  notes.  When  those  notes  be- 
came due,  the  vendors  had  the  same  right  that  any  vendor  has,  who 
has  agreed  to  sell  property  to  a  vendee,  where  the  vendee  refuses  to 
accept  or  pay  for  it  Upon  refusal  of  the  vendee  to  accept,  and  pay 
the  contract  price,  the  vendor  may  sue  for  the  difference  between 
the  contract  price  and  the  actual  value  of  the  property,  in  which 
case  he  elects  to  retain  the  property  as  his  own,  or  he  may  tender 
the  goods  sold,  and  then  recover  the  contract  price,  in  which  case 
he  holds  the  property  as  trustee  for  the  vendee,  and  is  bound  to  de- 
liver it  whenever  demanded,  upon  receiving  payment  of  the  contract 
price;  but  in  this  latter  case  the  vendor's  right  to  sue  depended 
upon  the  tender  to  the  vendee,  having  vested  the  title  in  the  vendee. 
See  Hayden  v.  Demets,  53  N.  Y.  430.  See,  also,  Van  Brocklen  v. 
Smeallie,  140  N.  Y.  75,  35  N.  E.  415.  It  seems  to  me  that  it  is 
this  position  in  which  the  creditors  were  placed  when  Earle  de- 
faulted in  the  payment  of  his  notes.  They  could  tender  the  prop 
erty  to  Earle,  and,  holding  it  as  trustee  for  him,  sue  him  on  his 
notes  that  he  had  given,  or  they  could  elect  to  hold  it  as  their 
own,  and  sue  for  damages  for  his  breach  of  the  contract,  either 
first  selling  it,  and  holding  him  for  the  balance,  or  taking  the  prop- 
erty as  their  own,  and  recovering  from  him  the  difference  between 
the  contract  price  and  its  value.  They  did  not  have,  however, 
both  remedies.  They  could  not  sue  for  the  contract  price,  and  at 
the  same  time  sell  the  property,  or  treat  it  as  their  own.  And 
Earle's  liability  upon  the  notes  that  he  had  given  as  the  considera, 
tion  that  he  was  to  pay  for  the  property  depended  upon  whether 
or  not  the  creditors  elected  to  hold  Earle  liable  on  the  notes  for  the 
contract  price,  holding  the  property  for  him,  or  to  hold  him  liable 
for  the  damages  that  they  sustained  by  his  breach  of  the  contract 
The  agreement  gave  the  vendors  no  right  to  sell,  and  apply  the  pro- 
ceeds upon  Earle's  notes,  Earle  to  be  liable  for  any  deficiency;  and 
it  cannot  be  said  that  the  vendors  had  a  lien  upon  the  goods,  for, 
by  the  express  terms  of  the  contract,  they  were  the  owners.  They 
had  relinquished  the  possession  so  long  as  Earle  was  not  in  default, 
but  that  did  not  affect  the  title.  Thus,  by  the  contract  the  title 
never  vested  in  Earle,  but  remained  in  the  vendors.  The  only  con- 
sideration for  the  notes,  therefore,  was  the  vendors'  promise  to  vest 
the  title  of  the  property  in  Earle  upon  his  payment  of  the  notes, 
and  the  agreement  that  Earle  should  have  the  possession  of  the 
property,  and  be  entitled  to  its  use,  during  the  time  for  which  credit 
was  given.  Upon  his  default  in  the  payment  of  the  notes,  that  right 
of  possession  ended;  and  the  vendors  were  entitled  to  retake  pos- 
session from  Earle,  and  that  right  they  exercised.  The  position, 
then,  was  the  same  as  if  they  had  retained  the  possession,  and  Earle 
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had  agreed  to  pay  to  them,  at  a  certain  time,  the  purchase  price,  and, 
upon  that  payment,  be  entitled  to  the  possession  and  title  to  the 
property.  And  then  it  was  that  the  vendors  were  put  to  their  elec- 
tion as  to  the  remedy  which  they  would  adopt.  Both  the  furniture 
company  and  W.  &  J.  Sloane  made  their  election  as  to  which  posi- 
tion they  would  take.  Immediately  after  the  failure  of  Earle  to 
pay  these  notes,  on  April  C,  1894,  a  letter  was  written  by  both  the 
Phoenix  Company  and  the  Sloanes,  by  which  they  notified  Earle  that, 
in  consequence  of  his  failure  to  pay  the  note  due  April  5th,  they 
had  taken  possession  of  the  property  conditionally  sold  and  deliv- 
ered to  him,  and  which  had  been  left  by  him  in  the  Hotel  New 
Netherlands,  and  continuing,  "We  further  notify  you  that  we  shall, 
in  due  course,  and  within  the  time  allowed  by  law,  sell  all  of  said 
property  so  retaken  by  us  for  the  best  price  we  can  obtain,  and  give 
you  credit  for  the  proceeds  of  such  sale."  And  they  followed  this 
notice  up  by  a  sale  of  the  property  covered  by  the  contract  between 
these  vendors  and  Earle  to  a  third  party,  without  notice  to  Earle, 
by  a  bill  of  sale  which  covenanted  that  the  vendors  "were  the  sole 
and  exclusive  owners  thereof,  free  from  any  demand  or  claim  on  the 
part  of  any  person  or  persons  whomsoever,  and  that  neither  the  said 
Ferdinand  P.  Earle,  or  any  person,  has  any  interest  in  said  fur- 
niture," and  with  a  warranty  of  title;  thus  putting  it  out  of  their 
power  to  comply  with  the  contract  and  give  Earle  title  to  the  prop- 
erty, the  title  to  which  was  the  only  consideration  for  the  notes  to 
secure  which  the  mortgage  was  given.  It  seems  to  me  clear  that 
this  is  inconsistent  with  any  claim  against  Earle  upon  the  notes, 
and  at  once  released  him  from  any  obligation  to  pay  them.  Earle  was 
liable  to  the  vendors  for  a  breach  of  his  contract  to  purchase  the  arti- 
cles which  he  had  agreed  to  purchase,  and  for  the  damages  they  had 
sustained  in  consequence  of  his  breach  of  his  contract  He  was  not 
liable  for  the  notes  given  by  him  as  the  purchase  price  of  the  prop- 
erty, the  consideration  for  which  was  to  be  the  title  to  the  property. 
The  case  of  Brewer  v.  Ford,  54  Hun,  116, 7  N.Y.  Supp.  244,  does  not  at 
all  conflict  with  this  view.  All  that  was  held  in  that  case  was  that  the 
vendor  might  retain  possession  of  the  property,  and  at  the  same  time 
enforce  the  agreement  to  pay  the  purchase  price;  and  the  argument 
of  the  learned  judge  writing  the  prevailing  opinion  (page  121,  54 
Hun,  and  page  244,  7  N.  Y.  Supp.)  is  entirely  in  line  with  the  view 
before  expressed.  If  these  vendors  had  simply  rested  upon  the  posi- 
tion that,  in  consequence  of  the  failure  of  Earle  to  pay  his  notes, 
they  were  entitled  to  retake  possession  of  the  goods,  and  hold  them 
as  the  trustee  of  the  vendee,  I  can  see  no  reason  why  they  should 
not  have  had  the  right  to  enforce  the  notes  of  the  vendee,  and  to 
enforce  any  security  that  he  had  given  to  secure  their  payment 
But  when  they  undertook  to  treat  the  property  as  their  own,  sell 
it  as  their  own,  and  receive  the  consideration  for  such  new  sale, 
they  then  elected  to  treat  the  contract  of  sale  as  broken,  and  the 
only  right  of  action  remaining  to  them  was  an  action  for  damages 
against  the  vendee  for  his  breach  of  the  contract  It  follows  that 
the  Phoenix  Furniture  Company  and  the  W.  &  J.  Sloane  Company 
have  no  right  to  enforce,  as  against  Earle,  the  notes  given  as  the 
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contract  price  of  the  goods  that  he  had  agreed  to  pnrchase;  and, 
as  the  mortgage  was  given  only  to  secure  the  payment  of  those 
notes,  the  defendant  Robinson  has  no  right  to  enforce  that  mort- 
gage for  the  purpose  of  paying  those  notes.  Judgment  is  therefore 
directed  for  the  plaintiff,  with  costs. 


(Court  of  General  Sessions,  New  York  County.  May,  1895.) 

Court  of  General  Sessions— Powers  of  Recorder— Advibing  Ghand  Joby. 
The  recorder  of  the  court  of  general  sessions  of  New  York  City  has 
authority,  pending  examination  before  him,  as  magistrate,  of  a  person 
charged  with  a  criminal  offense,  to  advise  the  grand  jury  not  to  enter- 
tain a  charge  against  such  person  until  the  termination  of  such  examina- 
tion. 

Maurice  V.  Freund  was  arrested  for  a  criminal  offense  on  a  war- 
rant of  the  recorder,  acting  as  magistrate;  and,  pending  examina- 
tion before  him,  a  charge  against  the  defendant  was  submitted  to 
the  grand  jury  by  the  district  attorney,  and  defendant's  counsel 
moved  the  recorder  to  advise  the  grand  jury  not  to  examine  any 
charge  against  defendant  while  the  examination  was  pending  before 
him.  Granted. 

John  R.  Fellows,  Dist  Atty.,  and  John  N.  Lewis,  Asst  Dist.  Atty., 
for  the  People. 
Maurice  Meyer  and  Abraham  Levy,  for  defendant 

GOFF,  R.  I  give  the  expression  of  opinion  as  recorder  of  this 
court,  based  upon  knowledge  derived  while  sitting  here  as  recorder 
and  acting  in  the  capacity  of  magistrate  in  issuing  warrants,  and 
also  as  a  magistrate  on  the  arraignment  of  the  accused,  that  in  the 
interest  of  justice  to  the  defendant,  as  well  as  to  the  people,  in  my 
opinion  it  would  be  improper  to  submit  any  question  to  the  grand 
jury  until  after  the  examination.  In  view  of  the  statement  of  the 
district  attorney,  I  am  inclined  to  believe  that  the  interests  of  justice 
will  be  subserved  by  increasing  the  defendant's  bail  to  $5,000.  Does 
the  district  attorney  see  fit  now  to  assure  the  court  that  the  office 
will  act  upon  the  suggestion  of  the  court? 

The  court  disagrees  with  the  learned  district  attorney  in  the  prop- 
osition that  he  has  no  power.  The  court  will  exercise  the  power 
that  it  believes  it  is  invested  with  to  see  that  oppression  or  injustice 
is  not  meted  out  to  any  one.  If  the  learned  district  attorney  acts 
upon  the  suggestion  I  am  making,  I  will  require  the  defendant  to 
furnish  additional  bail  in  the  sum  of  f 5,000,  and  I  repeat  my  sugges- 
tion that  no  matter  relating  to  the  offense  charged  against  this  de- 
fendant be  submitted  to  the  grand  jury  until  after  the  examina- 
tion before  the  recorder  as  magistrate.  If  the  district  attorney  does 
not  see  proper,  in  the  exercise  of  his  official  discretion,  to  act  upon 
that  suggestion,  you  prepare  a  proper  affidavit,  and  submit  it  to  me 
this  afternoon,  and  I  will  take  such  action  as  I  think  proper.  I 
wish  the  district  attorney  to  understand  the  position  of  the  court  on 
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this  question  of  power.  Ordinarily,  the  position  of  the  district 
attorney  is  correct;  but  in  the  exercise  of  the  discretion  invested  in 
the  court,  as  being  adviser  in  the  first  place  of  the  grand  jury,  while 
the  district  attorney  is  the  legal  adviser,  yet  the  court,  of  which  the 
grand  jury  is  a  constituent  part,  is  primarily  the  adviser  of  the 
grand  jury;  and  in  the  interests  of  justice,  and  if  it  appears  to  the 
court  that  probable  oppression  would  result  from  the  action  of  the 
grand  jury,  the  court,  acting  as  a  part  of  that  institution,  can  advise 
the  grand  jury  in  any  given  case,  and  the  court  will  assume  that 
power  to  advise  the  grand  jury  in  this  case. 

(12  Misc.  Rep.  432.) 

BAKER  v.  THOMAS. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1896.) 

Factors  and  Brokers— Rioht  to  Commissions. 

A  broker  is  not  entitled  to  commissions,  though  he  first  brought  the  par- 
ties together  without  result,  where  the  sale  was  afterwards  effected 
through  another  broker. 

Appeal  from  city  court,  general  term. 

Action  by  Frank  S.  Baker  against  James  R.  Thomas  for  broker's 
commissions.  From  a  judgment  of  the  city  court  (31  N.  Y.  Supp. 
903)  affirming  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff, 
defendant  appeals.  Reversed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOR,  JJ. 

Sidney  H.  Stuart,  for  appellant 

Alexander  Lehman  and  L.  A.  Gould,  for  respondent 

BISCHOFF,  J.  This  action  was  brought  to  recover  commissions 
alleged  to  have  been  earned  by  plaintiff  upon  a  sale  of  certain  real 
property  of  the  defendant.  The  plaintiff's  employment  by  the  de- 
fendant as  broker  to  effect  a  sale  sufficiently  appears  from  the  rec- 
ord, but  the  evidence  fails  to  support  the  essential  fact  that  he  was 
procuring  cause  of  the  sale  which  actually  took  place,  and  the  appel- 
lant's exceptions  to  the  denial  of  his  motion  for  a  dismissal  of  the 
complaint,  or  the  direction  of  a  verdict,  present  error  for  which  the 
judgment  must  be  reversed.  The  facts,  as  shown  in  behalf  of  the 
plaintiff,  were  that  by  the  terms  of  a  letter  received  from  the  defend- 
ant's general  agent,  Simonson,  he  was  instructed  to  find  a  purchaser 
of  the  property  at  the  price  of  $40,000,  in  pursuance  of  which  instruc- 
tion he  introduced  one  Flahive,  who  was  not,  however,  willing  to  pay 
the  sum  required.  Simonson  then  offered  to  accept  #38,000.  and 
Flahive  stated  that  he  would  consider  the  offer,  and  'let  them  know." 

Subsequently  plaintiff  again  brought  these  parties  together,  but,  ac- 
cording to  his  testimony,  "nothing  took  place  then,  except  that  he 
thought  to  get  it  less,  but  could  not;  that  is  all  that  took  place. 
There  was  no  other  meeting, — none  with  me."    Again  he  testified; 

"I  do  not  recollect  that  1  heard  anything  further  from  Mr.  Flahive,  but 
finally  he  came  Into  my  office,  or  I  met  him  upon  the  street  I  saw  him 
somewhere  afterwards,  and  he  told  me  that  he  had  decided  to  take  the  house, 
but  through  another  broker,  who  had  finished  the  negotiations." 
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The  property  was  purchased  by  Flahive  at  the  price  of  $38,000, 
some  two  months  after  the  last  meeting  between  plaintiff  and  Simon- 
son,  as  mentioned  above,  and,  according  to  disinterested  and  uncon- 
tradicted /estimony  given  on  behalf  of  defendant,  through  another 
broker.  'The  fact  that  the  price  finally  agreed  upon  by  the  parties  to 
a  sale  is  less  than  that  which  the  broker  was  instructed  to  secure 
does  not  affect  the  tatter's  right  to  his  commissions,  where  he  is  in- 
strumental in  bringing  the  vendor  and  purchaser  together,  and  the 
negotiations  thus  opened  continue  uninterruptedly  to  a  culmination, 
Gold  v.  Serrell,  6  Misc.  Rep.  120,  20  N/Y.  Supp.  5;  Levy  v.  Coogan 
[Com.  PL  N.  Y.]  9  N.  Y.  Supp.  534),  buflthe  right  to  commissions  de- 
pends upon  the  performance  of  the  obligation  assumed  as  a  condition 
to  that  right,  which  is  to  bring  the  buyer  and  seller  to  an  agree- 
ment (Sibbald  v.  Iron  Co.,  83  N.  Y.  3S1),  and,  failing  this,  the  fact 
that  a  sale  is  subsequently  made  to  the  identical  individual  whom 
the  broker  had  introduced  is  not  of  significance,  except  in  a  case 
where  bad  faith  upon  the  part  of  the  vendor  may  be  shown  (case 
last  cited),(which  element  was  absent  in  the  present  case^)  The  evi- 
dence before  us  discloses  no  agreement  between  the  buyer  and  seller, 
induced  through  the  plaintiff's  efforts.  The  meetings,  with  regard 
to  which  he  himself  testified,  were  productive  of  no  mutual  assent 
to  terms  upon  the  part  of  the  individuals  concerned,  and  it  is  un- 
contradicted that  the  sale  as  finally  brought  about  was  after  the  com- 
pletion of  negotiations  through  a  broker  other  than  the  plaintiff.  It 
is,  of  course,  unnecessary  that  the  broker  should  be  actually  present 
where  the  parties  finally  agree  (Bickart  v.  Hoffman  [Com.  PL  N.  Y.] 
19  N.  Y.  Supp.  472;  Sibbald  v.  Iron  Co.,  supra),  but  it  is  essential  that 
the  agreement  as  concluded  should  be  that  procured  by  the  individual 
claiming  commissions,  and  it  is  for  him  to  show  that  such  was  the 
fact  Testimony  as  to  a  mere  introduction  of  the  parties  by  the 
broker,  resulting  in  no  meeting  of  their  minds,  and  a  sale  taking  place 
two  months  and  more  thereafter,\with  no  further  action  upon  the  part 
•«"*'v'  of  the  broker,  and  nothing  being  shown  as  to  continued  negotia- 
tions between  the  parties  after  their  introduction  and  failure  to 
agreejif  tending  to  disclose  a  cause  of  action  in  any  event,  we  view 
as  presenting  but  a  scintilla  of  evidence  in  the  case  before  us,  and 
unavailing  against  the  motion  for  a  nonsuit  made  below.  Hudson 
v.  Railroad  Co..  145  N.  Y.  413.  40  N.  E.  8;  Carroll  v.  Tucker,  2  Misc. 
Rep.  397,  21  N.  Y.  Supp.  952.  Judgment  reversed,  and  new  trial 
ordered,  with  costs  to  abide  the  event    All  concur. 

(12  .Misc.  Rep.  328.) 

BAMBERGER  v.  PILLEBROWN  et  ftl. 
(Superior  Court  of  New  York  City,  General  Term.  May  6, 1893.) 

L  Equity — Jurisdiction— Priority  of  Claims. 

Equity  has  jurisdiction  of  an  action  brought  by  a  receiver  In  supple- 
mentary proceedings  to  ascertain  priorities,  where  there  are  conflicting 
claims  to  the  fund  In  his  hands. 

S.  Parties— Misjoinder— Representative  .  Capacities. 

The  bringing  of  an  action  by  a  receiver,  in  his  capacity  as  such,  ap- 
pointed by  two  different  courts,  does  not  constitute  a  misjoinder  of  par- 
ties plaintiff. 
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Appeal  from  special  term. 

Action  by  Edward  S.  Bamberger,  as  receiver,  against  Charles 
B.  Fillebrown  and  others,  to  determine  priorities.  From  an  order 
overruling  their  demurrer,  and  final  judgment  entered  thereon,  de- 
fendants Fillebrown  and  Stevens  appeal.  Affirmed. 

In  an  action  In  the  superior  court  brought  by  Joseph  Sawyer  agnlnst  Mor- 
ris Lowenthal  and  others,  plaintiff  was  appointed  receiver  of  defendants' 
property.  In  a  subsequent  action  In  the  same  court  against  the  same  parties, 
by  defendants  Fillebrown  and  Stevens,  the  receivership  was  extended  to 
the  action  brought  by  them.  Afterwards  the  receivership  was  extended  by 
the  supreme  court  in  an  action  brought  in  that  court  by  Jeremiah  Marston 
against  the  same  parties.  There  were  not  sufficient  assets  remaining  in  the 
hands  of  the  receiver  to  pay  the  claims  of  the  creditors,  and  he  brings  this 
action  to  determine  priorities.  The  complaint  alleged  the  foregoing  facts. 
Defendants  Fillebrown  and  Stevens  demurred  to  the  complaint:  (1)  On  the 
ground  that  the  court  had  no  jurisdiction;  (2)  that  the  receiver  is  an  officer 
of  the  supreme  court,  and,  as  such,  has  no  legal  capacity  to  sue  defendants 
by  reason  of  claims  made  by  them  against  funds  in  his  hands  as  receiver  of 
the  superior  court;  (3)  that  there  is  a  misjoinder  of  parties  plaintiff  by  the 
receiver  bringing  this  action  against  defendants  in  his  capacity  as  receiver 
of  both  courts;  (4)  that  there  is  a  misjoinder  of  parties  defendant,  In  that 
the  interest  of  defendant  Marston  is  conflicting,  and  that  he  had  no  interest 
in  the  subject-matter  of  the  action  until  Its  final  disposition  by  the  superior 
court;  (5)  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Argued  before  SEDGWICK,  C.  J.,  and  FBEEDMAN  and  Mc- 
ADAM,  JJ. 

A.  H.  Berrick,  for  appellants. 
Stiefel  &  Lauer,  for  respondent 

FBEEDMAN,  J.  Upon  the  facts  alleged  in  the  complaint,  which 
stand  admitted  by  the  demurrer,  there  is  no  misjoinder  of  parties 
plaintiff,  and  the  court  has  jurisdiction  of  the  subject-matter  of  the 
action,  and  the  plaintiff  has  set  forth  a  sufficient  cause  of  action. 
This  is  an  action  brought  by  a  receiver  in  a  creditors'  action  to  have 
priorities  determined  after  conflicting  claims  had  been  made  against 
the  same  fund  remaining  in  his  hands  after  final  judgment.  The 
jurisdiction  of  a  court  of  equity  to  entertain  such  an  action  is  firmly 
established.  It  is  no  answer  to  say  that  the  same  result  might  be 
reached  by  motion.  This  is  always  doubtful,  for,  even  if  the  power 
should  exist  in  a  particular  case  to  pass  upon  conflicting  claims 
in  a  summary  way,  yet,  if  a  conflict  as  to  the  facts  should  be  pre- 
sented by  the  affidavits  of  the  different  parties  in  interest,  the  exer- 
cise of  the  power  may  be  declined,  and  the  parties  left  to  their  rem- 
edy by  action.  The  judgment  and  order  should  be  affirmed,  with 
costs.   All  concur. 


(12  Misc.  Rep.  403.) 

WINCH  v.  THIRD  AVE.  R.  CO. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1896.) 

Street  Railroads— Injury  to  Persons  on  Track. 

The  driver  of  plaintiff's  ice  cart  looked  up  and  down  defendant's  street- 
railway  track  before  turning  into  the  street  in  which  the  road  ran,  but 
saw  no  cars;  then  drove,  at  a  walk,  about  fifty  feet  down  said  street, 
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where  he  turned  In  on  the  track.  Defendant's  car,  approaching  from  be- 
hind at  a  high  rate  of  speed,  collided  with  the  cart  before  It  was  fully  on 
the  track.  Hdd,  that  the  driver  was  guilty  of  contributory  negligence  In 
not  looking  for  danger  from  the  time  he  turned  Into  the  street  until  he 
went  on  the  track. 

Appeal  from  Eighth  district  court 

Action  by  Charles  A.  Winch  against  the  Third  Avenue  Railroad 
Company  for  injuries  to  personal  property.  From  a  judgment  for 
plaintiff  rendered  by  the  court  without  a  jury,  defendant  appeals. 
Reversed. 

Plaintiff's  ice  cart,  proceeding  down  town  upon  the  tracks  of  the  defend- 
ant, was  overtaken  and  collided  with  by  one  of  defendant's  cars,  and  was 
damaged  to  an  extent  for  which  recovery  was  sought  and  obtained  In  this 
action.  The  facts  were  that  plaintiff's  driver,  coming  to  Third  avenue  after 
proceeding  In  an  easterly  direction  along  the  south  side  of  Thirty-Sixth 
street,  turned  the  cart  into  the  avenue  at  a  walk,  and  proceeded  50  feet  on 
the  westerly  side,  when  an  obstruction  made  it  expedient  for  him  to  turn 
in  upon  the  defendant's  track.  The  wagon  was  not  fully  upon  the  track 
when  the  collision  occurred.  Plaintiff's  servant,  according  to  his  testimony, 
had  looked  for  approaching  cars  at  the  intersection  of  the  street  before 
turning  into  Third  avenue,  and  had  seen  no  car,  but  did  not  look  again  prior 
to  the  collision.  The  appeal  is  rested  upon  the  plaintiff's  evidence,  defend- 
ant having  called  no  witnesses  in  the  court  below. 


Argued  before  BOOKSTAVER,  BISCHOFP,  and  GIEGERICH, 


Henry  L.  Scheuerman,  for  appellant 
Browne  &  Skeehan,  for  respondent 

BISCHOFF,  J.  The  testimony  given  with  regard  to  the  force  of 
the  impact  between  the  vehicles  justifies  the  inference  that  the  de- 
fendant's car  was  proceeding  at  a  high  rate  of  speed  immediately 
prior  to  the  collision.  After  plaintiff's  servant  had  looked  for  ap- 
proaching danger  at  the  intersection  of  the  streets,  he  turned  his  cart 
into  Third  avenue,  at  a  walk,  and  in  the  same  manner  proceeded 
for  a  distance  of  50  feet  before  turning  in  upon  the  track,  and  had 
nearly  brought  the  cart  completely  upon  it  when  collided  with  by  the 
car.  There  is  fairly  room  for  an  assumption,  then,  that  at  the  time 
when  he  looked  up  and  down  the  track,  as  asserted,  the  car  was  not 
sufficiently  near  to  call  for  notice  as  an  element  of  danger;  and 
hence  his  testimony  that  he  did  so  look,  and  saw  no  car,  may  be 
credited,  taking  it  in  its  natural  sense.  Strictly  speaking,  it  would 
be  well-nigh  impossible  for  one  to  look  up  and  down  the  tracks  of 
a  street  railway,  activelv  operated  upon  a  straight  track  of  the  extent 
of  the  line  of  this  defendant  at  the  location  where  the  matters  in 
suit  occurred,  and  fail  to 'see  a  car  at  some  point;  but  to  await  such 
a  situation  of  extreme  safety  is  not  the  duty  of  one  attempting  to 
cross  a  track  in  a  city  street  But  if  the  car  had  actually  come  from 
a  point  where  its  presence  was  no  source  of  danger  to  plaintiffs 
cart  when  his  servant  looked  up  and  down  the  track,  to  a  point 
where  it  became  a  destructive  agent,  during  the  time  in  which  he 
proceeded  at  a  walk,  while  turning  the  corner  and  driving  50  feet 
along  Third  avenue  at  the  same  gait,  before  turning  in  upon  the 
track,  then  his  failure  to  look  again  for  danger  at  the  point  where 
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he  so  turned  in  was  In  disregard  of  his  legal  duty,  and  contributory 
negligence  is  apparent  from  the  admitted  fact  that  he  did  not  look 
at  that  time.  The  judgment  must  be  reversed,  and  since,  upon  the 
admitted  facts,  plaintiff  could  not  succeed  on  a  second  trial,  the 
complaint  should  be  dismissed.    All  concur. 


(12  Misc.  Rep.  405.) 

BLAKE  v.  BOLTE. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1895.) 

Appealable  Obder—  From  City  Court  to  Common  Pleas. 

An  order  In  supplementary  proceedings  directing  the  payment  by  a 
Judgment  debtor  of  the  amount  of  the  judgment  to  the  sheriff  "affects 
a  substantial  right,"  within  Code  Civ.  Proc.  §  3191,  subd.  3,  providing 
for  appeals  to  the  court  of  common  pleas  from  the  city  court  of  New 
York. 

On  reargument   Reversed  in  part. 

For  decision  on  appeal,  see  31  N.  Y.  Supp.  124.  For  order  grant- 
ing reargument,  see  32  N.  Y.  Supp.  1139. 

Argued  before  DALY,  C.  J.,  and  PRYOB  and  GIEGERICH,  JJ. 

James  P.  Niemann,  for  appellant 

Philip  Carpenter  (Jonathan  C.  Ross,  of  counsel),  for  respondent 

GIEGERICH,  J.  Defendant,  a  judgment  debtor,  appealed  to 
this  court  from  an  order  of  the  general  term  of  the  city  court  of 
New  York  affirming  an  order  made  in  supplementary  proceedings 
whereby  it  was  directed  that  he  "pay  the  sheriff  the  amount  of  the 
judgment  against  him,  and,  in  default  thereof,  that  a  precept  of 
commitment  issue."  Upon  that  appeal  we  affirmed  the  order  in  so 
far  as  it  directed  payment  to  the  sheriff,  and  reversed  so  much  of  it 
as  authorized  the  commitment  Blake  v.  Bolte,  10  Misc.  Rep.  333; 
31  N.  Y.  Supp.  124.  The  record  shows  that  the  appellant  appeared 
in  the  court  below  in  active  opposition  to  the  granting  of  the  order, 
and  our  determination  proceeded  upon  the  merits.  A  motion  for 
reargument  was  granted,  in  order  that  a  point  of  law  not  raised 
upon  the  appeal,  to  wit,  the  question  whether  that  portion  of  the 
order  which  directed  payment  to  the  sheriff  was  appealable  to  this 
court,  might  be  considered;  the  appellant  contending  that,  if  no 
appeal  could  lie  from  so  much  of  the  order,  its  total  invalidity  would 
result  from  our  reversal  of  the  remaining  portion.  Without  dis- 
cussing this  last  aspect  of  the  situation,  we  are  clearly  of  the  opin- 
ion that  the  order  was  appealable  in  its  entirety. 

An  appeal  lies  to  this  court  from  an  order  of  the  city  court  of 
New  York,  after  actual  determination  by  the  general  term,  which 
affects  a  substantial  right  (Code  Civ.  Proc.  §  3191,  subd.  3);  and  such 
an  order  is  appealable  when  made  "upon  summary  application  after 
judgment"  (Peetsch  v.  Quinn  [Com.  PI.  N.  Y.,  (Jen.  Term,  April  1, 
1895]  33  N.  Y.  Supp.  87).  An  order  directing  payment  by  a  judg- 
ment debtor  is  an  order  "affecting  a  substantial  right,"  and  so  has 
been  held  to  be  appealable  to  the  general  term  of  the  supreme  court 
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when  made  in  a  case  originating  in  a  justice's  court  Code  Civ. 
Proc.  §  1342;  Code  Proc  §  344;  Crounse  v.  Whipple,  34  How.  Pr. 
333.  An  appeal  lies  to  the  court  of  appeals  from  "a  final  order, 
affecting  a  substantial  right,  made  *  *  *  upon  summary  ap- 
plication in  an  action  after  judgment"  (Code  Civ.  Proc  §  190,  subd. 
3;  Code  Proc.  §  11,  subd.  3);  and,  such  being  the  rule,  an  order 
similar  to  that  before  us  was  held  appealable  in  Locke  v.  Mabbett, 
•41  N.  Y.  460,  where  it  was  said  by  Davis,  C.  J.: 

"The  order  is  absolute,  and  compliance  can  be  enforced  against  her  as  for 
a  contempt  I  am  clearly  of  the  opinion,  therefore,  that  she  can  be  heard 
in  opposition  to  the  order." 

The  case  of  Wolf  v.  Buttner,  6  Misc.  Rep.  119,  26  N.  Y.  Supp.  52, 
cited  by  appellant,  is  certainly  not  opposed  to  our  conclusion.  The 
order  in  that  case  was  held  to  be  in  its  nature  appealable,  but  the 
decision  turned  upon  the  fact  of  the  defendant's  default  of  appear- 
ance. Such  an  element  was  not  in  this  case.  Neither  upon  prin- 
ciple nor  authority  was  the  defendant  required  to  disobey  the  ab- 
solute direction  in  this  order,  and  suffer  the  resulting  penalty,  to 
the  end  that  he  might  be  heard  upon  appeal.  Locke  v.  Mabbett, 
supra.  By  its  terms,  the  matter  was  closed,  and  it  is  not  to  be 
viewed  as  interlocutory.  Wolf  v.  Buttner,  supra;  Whitfield  v.  Bail- 
road  Co.  (Com.  PI.  N.  Y.)  10  N.  Y.  Supp.  106. 

It  results  from  these  views  that  our  original  determination  is  to 
remain  undisturbed.  The  order  appealed  from  should  therefore  be 
affirmed  in  part,  and  reversed  in  part,  in  accordance  with  the  opin- 
ion heretofore  filed,  with  costs  of  reargument  and  printing  disburse- 
ments to  respondent   All  concur. 


(12  Misc.  Rep.  464.) 

HIRSHKIND  v.   PRIVATE  COACHMEN'S   BENEVOLENT  &  CHARI- 
TABLE ASS'N. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1895.) 

APFEAii— Weight  and  Sufficiency  op  Evidence. 

A  judgment  rendered  by  the  court  without  a  jury,  and  resting  solely 
on  the  testimony  of  the  winning  party,  which  was  contradicted  by  his 
own  entry  in  books  of  account,  by  his  admission  to  third  parties,  and  by 
the  testimony  of  two  witnesses,  one  of  whom  had  no  connection  with 
the  transaction,  will  be  reversed  on  appeal. 

Appeal  from  Fourth  district  court. 

Action  by  Philip  Hirshkind  against  the  Private  Coachmen's  Be- 
nevolent &  Charitable  Association  for  money  had  and  received. 
From  a  judgment  in  favor  of  plaintiff,  rendered  by  the  justice  with- 
out a  jury,  defendant  appeals.  Reversed. 

Argued  before  BISCHOFF  and  GIEGERICH,  JJ. 

William  J.  Fanning,  for  appellant 
Joseph  Steiner,  for  respondent 

GIEGERICH,  J.  The  defendant  is  an  incorporated  society  com- 
posed of  private  coachmen.  On  January  9,  1894,  it  gave  a  ball,  of 
which  one  Patrick  B.  Lonegan,  the  plaintiffs  assignor,  acted  as  sec- 
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retary.  His  duty,  as  such,  was  to  keep  an  account  of  all  the  moneys 
received  by  members,  and  delivered  to  him.  He  was  also  a  member 
of  the  soliciting  committee,  the  duties  of  which  were  to  solicit  do- 
nations to  the  ball,  and  turn  them  over  to  the  officers  thereof.  He 
testified  at  the  trial  that  the  amount  of  money  which  he  paid  over 
to  the  defendant  was  $2,277.55,  and  that  the  total  amount  received 
by  him  in  its  behalf  was  $2,248.25,  making  a  difference  of  f29,  for 
which  this  action  is  brought  The  item  in  dispute  is  one  for  $ 50, 
being  a  check  of  Valentine  &  Co.,  for  that  amount,  to  the  order  of 
Brewster  &  Co.,  and  indorsed  by  them  to  the  order  of  the  defendant, 
which  received  the  amount  thereof  on  the  following  indorsement: 
"Michael  Garvey,  Present  . the  Private  Coachmen's  Benevolent  and 
Charitable  Society  Michael  Garvey  present"  Plaintiff's  assignor,  in 
the  cash  book  kept  by  him,  charges  himself  with  having  received  said 
check  from  one  Thomas  Fields,  a  member  of  the  soliciting  committee, 
who  collected  in  the  lower  part  of  the  city,  which,  it  seems,  the 
society  divided  into  three  parts;  and  plaintiff's  assignor  admits 
that  he  gave  to  Fields  a  receipt  for  moneys  received  from  him,  in- 
cluding the  amount  of  said  check,  although,  on  the' trial,  he  denied 
that  he  had  ever  received  the  same,  and  he  attributes  the  error  in 
the  cash  book  to  the  hurried  manner  in  which  he  made  the  entries 
therein.  But  we  find,  upon  an  inspection  of  the  cash  book  in  ques- 
tion, that,  instead  of  showing  haste,  great  care  seems  to  have  been 
taken  in  making  the  entries  therein.  Under  the  heading,  "Dona- 
tions from  Lower  District,"  there  are  10  entries,  legibly  and  care- 
fully written,  which  amount,  in  the  aggregate,  to  the  sum  of  |245, 
among  which  is  the  donation  of  Valentine  &  Co.  for  f 50  (the  item 
in  controversy),  which  entries,  with  the  single  exception  of  the  one, 
"B.  Altman  &  Co.,  $10,"  have  opposite  to  each  a  check  mark  in 
pencil,  thus  showing  a  comparison  of  the  entries  with  other  data. 
The  testimony  of  the  plaintiff's  assignor  that  the  check  in  question 
never  came  into  his  possession  is  flatly  contradicted  by  the  testi- 
mony of  said  Fields,  who  testified  as  follows: 

"Q.  Did  you  solicit  a  subscription  of  the  Valentine  Varnish  Co.?  A.  Yes, 
sir.  Q.  What  do  you  know  as  to  whether  or  not  that  was  paid?  A.  I  know 
It  was  paid.  Mr.  Valentine  told  me  he  would  send  it  to  the  Private  Coach- 
men's Society.  Q.  Did  Lonegan,  the  last  witness  on  the  stand,  say  any- 
thing to  you  with  regard  to  It?  A.  He  told  me  he  received  it  personally, 
and  I  gave  him  credit  for  It  Q.  Did  he  give  you  a  receipt  for  It?  A.  I 
asked  him,  the  night  in  the  society's  room,  did  he  receive  a  check,  and  he 
says  to  me:  'There  Is  your  receipt.  What  more  do  you  want?  He  referred 
to  that  book.  I  asked  him  about  all  those  little  checks,  and  he  said  he 
received  them.  I  never  saw  the  check." 

The  plaintiff's  assignor  was  also  contradicted  by  James  L.  Devine, 
the  ex-president  of  the  society,  who  testified: 

"Q.  Did  you  attend  the  meeting  of  the  society  In  May  last?  A.  Yes,  sir. 
Q.  "Was  Lonegan,  whom  you  saw  on  the  stand,  at  that  meeting  that  night? 
A.  Yes,  sir.  Q.  Did  you  hear  him  say  anything  about  the  check  from  the 
Valentine  Varnish  Co.?  A.  Yes,  sir;  he  said  he  gave  Fields  credit  for  that 
check.  Fields  was  on  the  soliciting  committee  of  that  district,  and  he  gave 
him  credit  for  that  check.  Furthermore,  there  Is  no  member  in  the  society 
that  has  power  to  sign  checks.  All  these  checks  come  In,  and  the  seal  of 
the  society  Is  put  on  them." 
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*  On  an  appeal  from  a  district  court,  it  is  within  our  province  to 
reverse  the  judgment,  if  it  is  against  the  weight  of  the  evidence- 
Schumacher  v.  Waring,  7  Misc.  Rep.  161,  27  N.  Y.  Supp.  325,  and 
citations.,  "And  in  determining  the  weight  it  is  proper,"  as  was 
said  by  Judge  Bischoff  in  the  case  last  cited,  "to  consider  the  quality 
of  the  evidence,  the  interest  of  the  witnesses  in  the  issue  of  the  trial, 
and  the  compatibility  and  consistency  of  their  several  statements 
with  the  truth,  as  it  may  appear  from  attending  circumstances." 
It  was  incumbent  upon  the  plaintiff  to  prove  the  material  allegations 
of  the  complaint  denied  by  the  answer.  Siefke  v.  Siefke,  3  Misc. 
Rep.  81,  82,  22  N.  Y.  Supp.  546.  The  plaintiff's  case  rests  solely 
upon  the  testimony  of  the  plaintiff's  assignor  that  he  did  not  re- 
ceive the  Valentine  &  Co.  check,  but  this,  we  have  seen,  is  flatly 
contradicted  by  his  own  written  entry  in  the  cash  book,  his  ad- 
mission that  he  had  given  a  receipt  therefor  to  Fields,  and  by  the 
testimony  of  two  witnesses,  one  of  whom  had  no  connection  whatso- 
ever with  the  transaction  respecting  the  check  in  question.  These 
facts,  in  our  opinion,  determine  the  question  of  probability  in  de- 
fendant's favor,  and,  tested  by  the  rules  above  cited,  we  conclude  that 
the  judgment  in  plaintiff's  favor  is  against  the  clear  weight  of  the 
evidence.  For  these  reasons  the  judgment  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant,  to  abide  the  event. 


(12  Misc.  Rep.  421.) 

STYLES  v.  BLUMS}. 

(Common  Pleas  of  New-  York  City  and  County,  General  Term.  May  6,  1895.) 

1.  Vendor  and  Purchaser— Defective  Title. 

The  mere  pendency  of  an  action  attacking  the  title  of  the  vendor,  and 
the  filing  of  a  Us  pendens,  do  not  make  the  title  defective,  nor  create  a 
lien  on  the  land. 
t.  8ame— Depreciation  before  Conveyance. 

A  vendee  cannot  refuse  a  title  to  land  on  the  ground  that  It  has 
depreciated  in  value  since  the  contract  was  made,  when  the  vendor  is 
not  responsible  for  the  delay  in  conveying  the  title. 

Appeal  from  equity  term. 

Action  by  Adelaide  B.  Styles  against  Joseph  Blume  for  specific  per- 
formance of  a  contract  to  convey  land,  and,  in  case  title  could  not  be 
made,  for  the  purchase  money  paid  and  for  damages.  Judgment  was 
entered  in  favor  of  plaintiff  (30  N.  Y.  Supp.  409),  and  defendant  ap- 
peals. Reversed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  GIEGERICH,  JJ. 

A.  J.  Skinner,  for  appellant. 
Johnston  &  Johnston,  for  respondent 

DALY,  C.  J.  By  a  contract  in  writing  made  on  April  29,  1893, 
between  the  parties  to  this  action,  it  was  agreed  that  defendant 
should  sell,  and  plaintiff  purchase,  the  premises  on  the  south  side  of 
134th  street,  distant  250  feet  west  of  8th  avenue,  for  the  considera- 
tion of  $8,500;  the  delivery  of  the  deed  to  be  on  May  29, 1893,  and  the 
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consideration  to  be  paid  as  follows:  $500  on  the  execution  of  the 
contract  (which  was  done);  $1,000  on  delivery  of  the  deed, — the  pur- 
chaser to  give  a  mortgage  for  $2,500,  and  take  the  premises  subject 
to  mortgages  aggregating  $4,500.  The  time  for  the  delivery  of  the 
deed  was  extended  to  June  20,  1893.  The  complaint  demanded  that 
defendant  specifically  perform  his  contract,  and,  in  case  he  could  not 
make  title,  that  plaintiff  have  judgment  for  the  $500  paid,  together 
with  damages.  The  complaint  alleged  want  of  title;  that  the  fee  of 
the  premises  was  vested  in  one  Anton  F.  Blume,  who  had  commenced 
an  action  against  defendant  to  set  aside  a  deed  to  the  latter  made 
July  14,  1892,  in  which  action  a  lis  pendens  had  been  filed.  It  was 
also  alleged  that  the  taxes  of  1892,  and  Croton  water  rents  for  1892 
and  1893,  and  an  assessment  of  $115  on  the  premises,  were  unpaid. 
The  complaint  also  set  up  fraudulent  concealment  of  the  above  facts 
by  defendant  from  the  plaintiff,  who  relied  upon  defendant's  repre- 
sentation that  he  had  a  good  title  and  that  the  premises  were  unin- 
cumbered, and  that  plaintiff  had  entered  into  possession  of  the  prem- 
ises, and  expended  moneys  thereon,  with  defendant's  consent.  The 
answer  denied  the  alleged  fraud;  averred  that  defendant  had  a 
good  title,  and  that  the  aforesaid  lis  pendens  was  wrongfully  filed; 
that  he  had  offered  to  pay  all  lawful  liens,  but  that  plaintiff  refused 
to  accept  his  conveyance  solely  because  of  such  lis  pendens.  The 
answer  demanded  a  dismissal  of  the  complaint.  The  trial  of  the 
action  was  had  on  June  4,  1894,  and  the  defendant  then  stated  he 
was  willing  to  consent  to  a  judgment  for  specific  performance,  but 
plaintiff  claimed  that  the  property  had  depreciated  in  value.  Proof 
that  the  property  had  depreciated  $500  in  value  was  taken,  under  ob- 
jection of  defendant  to  its  materiality.  No  proof  of  fraud  was  made. 
The  facts  as  to  the  liens  for  taxes,  Croton  rents,  and  assessments 
were  admitted.  It  was  conceded  that  $125  was  a  reasonable  fee 
for  examining  title.  Judgment  was  entered  in  favor  of  the  plaintiff 
for  $625  and  interest  and  costs;  declaring  that  sum  to  be  a  lien  on 
the  premises,  and  that  they  be  sold  to  satisfy  it  Findings  of  fact 
and  law  were  filed  and  signed  by  the  trial  judge,  finding  that  the 
defendant  had  neglected  and  refused  to  fulfill  his  agreement;  that 
he  had  not  title;  that  the  fee  of  the  premises  was  in  Anton  F. 
Blnme,  who  had  commenced  the  aforesaid  action  and  filed  the  afore- 
said lis  pendens;  that  the  defendant  fraudulently  concealed  the 
aforesaid  facts;  that  defendant  is  unable  to  specifically  perform  the 
contract  and  put  the  plaintiff  in  as  good  a  condition  as  she  was  at 
the  time  it  was  executed;  and  that  defendant  admitted  the  allega- 
tions of  the  plaintiffs  complaint,  and  offered  to  allow  judgment  to 
be  taken  against  him  for  specific  performance. 

It  thus  appears  that  although  this  action  was  brought  to  compel 
specific  performance  of  the  contract  to  convey,  and  although  de- 
fendant, on  the  trial,  was  willing  to  convey,  and  consented  to  a  judg- 
ment for  specific  performance,  yet  the  plaintiff  was  permitted  to 
change  her  cause  of  action  into  a  claim  for  the  return  of  her  money, 
and  damages  on  the  ground  that  the  property  had  depreciated  in 
value.  While  the  court  found  that  the  vendor  had  no  title,  and 
that  the  agreement  of  sale  was  induced  by  fraudulent  concealment 
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of  facts,  It  would  seem  that  the  judgment  could  not  have  proceeded 
upon  those  grounds,  for  a  lien  in  favor  of  the  plaintiff  could  not  be 
imposed  upon  property  which  defendant  did  not  own ;  and  as  there 
was,  on  the  other  hand,  a  specific  finding  that  the  property  had  de- 
preciated in  value,  and  the  defendant  was  unable  to  put  the  plaintiff  in 
the  same  position  she  would  have  been  in  if  defendant  had  complied 
with  the  contract,  it  may  be  assumed  that  that  was  the  controlling 
fact  in  the  disposition  of  the  cause.  If  it  were,  then  it  seems  quite 
clear  that  the  judgment  was  erroneous.  A  court  of  equity  may  re- 
fuse to  decree  the  specific  performance  of  a  contract  for  the  sale  of 
lands  at  the  prayer  of  the  vendee,  where  the  vendor  objects  that  it 
would  be  unjust  to  compel  him  to  give  a  deed,  as  where  the  perform- 
ance of  the  contract  had  been  prevented  and  delayed  for  many  years, 
without  any  fault  of  the  vendor,  by  the  pendency  of  a  litigation 
commenced  before  the  contract  was  made,  and  the  property  had  in 
the  interim  very  greatly  increased  in  value,  and  the  situation  and 
condition  of  the  parties  had  been  greatly  changed  and  altered,  it 
being  obvious  that  the  contracting  parties  never  intended  the  re- 
sults that  followed  their  action.  Fitzpatrick  v.  Dorland,  27  Hun, 
291.  And  it  may  be  assumed  that  a  court  of  equity  would  refuse 
specific  performance,  as  against  the  vendee,  where,  after  long  delay, 
not  caused  by  his  fault,  the  property  had  greatly  depreciated  in  value. 
No  such  case  was  made  out  by  this  plaintiff.  The  action  was  tried 
about  a  year  from  the  time  fixed  for  the  delivery  of  the  deed.  The 
deed  was  rejected  by  the  vendee  upon  two  grounds  which  were  un- 
tenable: First,  that  an  action  was  pending,  brought  by  a  third 
party,  to  set  aside  his  deed  of  the  premises  to  the  vendor,  and  that 
a  lis  pendens  had  been  filed  and  recorded  in  such  action;  and,  sec- 
ond, that  there  were  unpaid  certain  taxes,  assessments,  and  Croton 
rents.  The  mere  pendency  of  an  action  attacking  the  title  of  the 
vendor,  and  the  filing  of  lis  pendens  in  such  action,  do  not  make  the 
title  defective,  nor  create  a  lien  on  the  land.  Hayes  v.  Nourse,  114 
N.  Y.  595,  22  N.  E.  40.  And  it  does  not  appear  that,  had  plaintiff 
been  willing  to  take  the  title,  defendant  would  not  have  cleared  the 
land  of  the  liens,  which  were  much  less  than  the  cash  payment  which 
plaintiff  was  to  make  on  the  delivery  of  the  deed.  No  attempt  was 
made  on  the  trial  to  show  that  the  pending  action  of  Anton  F. 
Blume  was  well  grounded,  or  that,  for  anv  reason,  the  defendant 
could  not  give  title.  No  delay  in  taking  title  was  therefore  caused 
by  the  defendant  The  delay  was  caused  by  the  plaintiffs  un- 
reasonable refusal  to  take  title,  and,  if  the  property  depreciated 
meanwhile,  it  afforded  her  no  ground  for  relief  from  the  contract, 
for  that  would  enable  her  to  profit  by  her  own  delay.  The  amount 
of  the  depreciation,  viz.  |500,  in  a  contract  of  $8,500,  is  too  incon- 
siderable, in  any  event,  to  warrant  a  denial  of  specific  performance 
on  that  ground  alone.  If  the  property  had  increased  in  value  to  that 
extent  only,  the  vendor  under  no  circumstances  would  be  relieved 
from  his  contract  for  that  reason.  But,  whatever  the  money  dif- 
ference, it  is  of  little  consequence,  as  the  vendee  caused  the  delay; 
and  the  rule  applied  in  the  case  cited  is  not  applicable  to  this  case, 
for  that  reason. 
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If,  on  the  other  hand,  the  Judgment  was  given  for  the  plaintiff 
lor  the  return  of  the  $500,  and  damages,  on  the  ground  that  the 
•defendant  had  no  title,  or  had  induced  the  making  of  the  contract  by 
fraud,  the  evidence  fails  to  sustain  the  findings  and  judgment  in  that 
regard.  The  findings  of  fact  and  law  were  duly  excepted  to,  and 
such  exceptions  raise  the  question  as  to  the  sufficiency  of  evidence. 

There  is  a  finding  that  the  defendant  admitted  the  allegations  of 
-the  complaint.  It  appears  from  the  record*  that  plaintiff's  counsel 
•expressly  declined  to  take  the  facts  as  admitted  by  the  offer  of  judg- 
ment, and  preferred  to  have  them  stated  on  the  record,  and  there- 
upon proposed  specific  admissions  of  fact,  which  were  conceded  by 
the  defendant  Such  admissions  did  not  in  the  remotest  degree 
include  want  of  title  in  the  vendor,  nor  fraud,  but  were  expressly 
limited  to  admission  of  tender,  the  amount  of  the  liens,  pendency 
of  the  action  of  lilume,  the  filing  of  the  lis  pendens,  and  the  vendee's 
refusal  to  receive  the  deed  on  that  ground.  It  was  clear  that  plain- 
tiff claimed  to  recover  upon  the  facts  specifically  admitted,  and  upon 
proof  of  the  depreciation  in  value  afterwards  put  in  by  her.  No 
other  proof  was  given  on  the  trial,  and  there  was  therefore  no  evi- 
dence, by  admission  or  otherwise,  of  want  of  title  or  of  fraud.  The 
judgment  must  therefore  be  reversed,  and  a  new  trial  ordered,  be- 
cause the  plaintiff  failed  to  establish  the  cause  of  action  set  forth 
in  the  complaint,  viz.  want  of  title,  and  fraud,  and  because  the  de- 
preciation of  value  of  the  premises  pending  the  action  did  not  justify 
the  release  of  plaintiff  from  her  contract.  Judgment  reversed,  and 
new  trial  ordered;  costs  to  appellant,  to  abide  the  event  All 
concur. 


OLIPERS  v.  BELMONT  et  aL 

•(Common  Pleas  of  New  York  City  and  County,  Special  Term.  May  10,  1896.) 

-Costs — Separate  Bill  to  Each  Defendant. 

Where  a  demurrer  to  an  entire  complaint  In  a  common-law  action  is 
sustained,  the  right  of  the  defendants  to  costs  is  absolute,  and  all  the 
defendants  who  have  separate  interests,  and  who  appeared  by  different 
attorneys,  are  entitled  to  separate  bills  of  costs. 

Action  by  Bartolemy  J.  Olifers  against  Perry  J.  Belmont  and 
-other a  A  demurrer  to  the  complaint  was  sustained  (33  N.  Y.  Supp. 
275),  and  defendants  move  to  settle  the  decision  on  the  order  sus- 
taining the  demurrer. 

Iieavitt,  Wood  &  Keith,  for  plaintiff. 

Bowers  &  Sands,  for  defendant  Belmont 

Chandler,  Maxwell  &  Philip,  for  defendant  Chandler. 

GIEGERICH,  J.  Where  a  demurrer  to  an  entire  complaint  in 
a  common-law  action  is  sustained,  the  right  of  the  defendant  to 
costs  is  absolute  (Tallman  v.  Bernhard,  75  Hun,  30,  27  N.  Y.  Supp. 
4$);  and  in  actions  at  law,  where  all  of  the  defendants  have  suc- 
ceeded upon  the  trial,  those  not  united  in  interest,  who  have  ap- 
peared by  different  attorneys,  are  entitled  to  costs  of  course  and 
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as  a  right  (Railway  Co.  v.  Burkard,  40  Him,  625;  Lane  v.  Van 
Orden,  11  Abb.  N.  C.  228,  63  How.  Pr.  237).  I  do  not,  therefore, 
think  I  have  any  power  to  direct  that  only  one  bill  of  costs  be  al- 
lowed. Besides,  I  doubt  if  such  power  ought,  if  it  existed,  to  be 
exercised  in  the  present  case,  when  the  defendants  Belmont  and 
Chandler  appeared  by  separate  attorneys,  who  both  submitted 
elaborate  briefs.  While  I  do  not  consider  it  necessary,  r»nder  the 
provisions  of  the  Code* of  Civil  Procedure  relative  to  decisions  npon 
demurrers,  viz.  sections  1010  and  1021,  for  the  court  to  make  sepa- 
rate and  formal  conclusions  of  law  (2  Rum.  Prac  p.  234),  as  distin- 
guished from  a  simple  statement  indicating  the  disposition  made  of 
the  demurrer,  I  see  no  objection  to  such  a  practice,  although  it  is 
unusual,  and  accordingly  sign  the  decisions  as  proposed  by  the  re- 
spective defendants,  Belmont  and  Chandler. 


(12  Misc.  Rep.  449.) 

SCHMIDT  v.  COOK  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1805.) 

Negligence — Dangerous  Premises. 

In  an  action  for  personal  Injuries,  It  appeared  that  In  the  yard  of  a  tene- 
ment house  in  which  apartments  were  rented  from  defendants  by  plain- 
tiff's father  a  large  flat  stone  stood  almost  perpendicularly  against  the 
fence,  and  had  so  stood  for  several  months,  and  at  the  time  the  apart- 
ments were  let;  that,  at  the  time  of  the  leasing,  defendant's  agent  had 
remarked  that  it  was  "a  nice  yard  for  children  to  play  In";  and  that  while 
plaintiff,  a  child  10  years  old,  was  drumming  on  the  stone,  it  fell,  and 
Injured  her.  Bdd,  that  defendants  were  liable,  though  they  bad  no  actual 
knowledge  of  the  existence  of  the  stone,  or  Its  dangerous  nature. 

Appeal  from  city  court,  general  term. 

Action  by  Lena  Schmidt,  an  infant,  by  Frank  Schmidt,  her  guard- 
ian, against  Valentine  Cook  and  others.  From  a  judgment  of  the 
city  court  (30  N.  Y.  Supp.  1135)  affirming  a  judgment  entered  on  a 
verdict  for  plaintiff,  defendants  appeal  Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGERICH, 
JJ. 

E.  M.  Burghard  (Fred  W.  Hinrichs  and  Alfred  E.  Hinrichs,  of  coun- 
sel), for  appellants. 

Jeroloman  &  Arrowsmith  (John  Jeroloman,  of  counsel),  for  respond- 
ent 

GIEGERICH,  J.  When  the  case  was  last  before  this  court,  it  was, 
among  other  things,  held  that  the  allegation  and  proof  of  the  bare 
ownership  was  not  sufficient  to  charge  the  owner  of  premises,  which 
were  occupied  by  others,  with  responsibility  for  injuries  occasioned  by 
a  nuisance  upon  such  premises  (Schmidt  v.  Cook,  4  Misc.  Rep.  85,  23 
N.  Y.  Supp.  799);  and,  although  the  complaint  was  held  to  be  bad  in 
substance,  a  new  trial  was  granted,  in  view  of  the  possible  allowance 
of  an  amendment.  Upon  the  trial  which  is  now  the  subject  of  re- 
view, the  complaint  was  amended  by  inserting  the  words  "and  land- 
lords in  control";  so  that  the  third  paragraph  of  the  complaint  reads 


Digitized  by 


Com.  PI.] 


SCHMIDT  V.  COOK. 


625 


as  follows:  "That  the  defendants,  at  the  times  hereinafter  mentioned, 
were  the  owners  and  landlords  in  control  of  the  premises  No.  223 
East  36th  street,  New  York  City."  It  appears  from  the  undisputed 
evidence  that  the  apartments  occupied  by  plaintiff's  parents  and 
family  were  rented  to  plaintiff's  father,  as  a  monthly  tenant,  by  John 
E.  Norris,  the  agent  of  the  defendants,  who  were  the  landlords  of  the 
premises  in  question,  and  to  whom,  through  the  said  agent,  the  rent 
of  said  demised  premises  was  paid  by  plaintiff's  father  during  the 
period  of  said  occupancy,  which  commenced  on  July  1,  1890,  and 
continued  until  after  the  happening  of  the  accident  to  the  plaintiff; 
that  the  premises  were  occupied  by  plaintiff's  father  and  two  other 
families  as  a  tenement  house;  that,  at  the  time  of  the  accident  in 
question,  the  plaintiff  was  a  child  upward  of  ten  years  of  age,  and 
resided  with  her  parents  upon  the  demised  premises;  that  there  was 
a  large  yard  in  the  rear  of  the  house,  about  40  feet  deep  by  20  feet 
wide,  used  in  common  by  the  tenants,  and  in  which  their  children 
were  in  the  habit  of  playing;  that,  when  the  demised  premises  were 
hired,  Mr.  Norris,  defendants'  agent,  expressly  stated  "that  it  was  a 
nice  yard  for  children  to  play  in,  and  would  keep  the  children  off 
the  stoop*';  that  the  entrance  to  the  yard  was  through  a  common 
passageway  or  hallway  in  the  basement;  that  plaintiff,  while  at 
play  in  the  yard  with  two  of  her  companions,  was  injured  by  the  fall- 
ing upon  her  right  foot  of  a  large  flat  stone,  33  inches  long,  25  inches 
broad,  and  3  inches  thick,  and  which  had  stood  up  partly  against 
a  wooden  fence,  and  partly  against  a  stone  wall,  almost  perpendicu- 
larly, such  wall  and  fence  not  being  quite  even,  there  being  about 
two  or  three  inches  difference;  and  that  the  said  stone  had  stood  in 
that  position  for  two  or  three  months  before  the  accident,  which  oc- 
curred on  the  20th  day  of  August,  1890. 

Plaintiff's  version  of  the  accident  is  that  she  and  her  companions 
had  been  at  play  in  the  yard  the  entire  day;  that  in  the  afternoon 
she  played  piano  on  the  said  stone;  that  she  said  to  her  playmates 
that  she  was  going  to  play  the  supper  march  for  them,  that  they 
could  hurry  up  and  get  ready;  that  she  was  drumming  on  the  stone 
as  if  playing  on  a  piano,  turned  around,  and  called  Mamie  and  Cor- 
neille.  "I  turned  around  like  that  [illustrating],  and  with  that  the 
stone  fell  on  my  foot."  And  she  further  testified,  in  answer  to  the 
following  questions: 

"Q.  What  part  of  the  stone  fell  on  your  foot,  the  front  or  the  side  of  It? 
A.  The  upper  part  I  was  playing  on.  Q.  Where  you  had  your  fingers,  on 
top,  came  over  towards  you?  A.  Yes.  Q.  And  that  part  where  you  were 
drumming  with  your  fingers  upon,  playing  the  piano,  fell  on  your  foot?  A. 
Yes.  Q.  Now,  did  you  pull  that  stone  over  on  yourself?  A.  No.  Q.  How 
did  you  get  your  foot  out  from  under  that  stone,  If  you  remember?  A. 
Mamie  Lang  and  Corneille  pulled,— helped  to  pull  It  up." 

She  further  testified  that  the  stone  first  struck  her  left  leg,  and 
she  was  trying  to  hold  it  up,  and  it  slipped  from  her  hand,  and  went 
on  her  right  foot;  that  she  was  not  looking  at  the  stone  at  the  time 
she  turned  around;  that  she  never  played  on  that  stone  before;  that 
they  played  around  the  yard  a  great  deal;  once  in  a  while  "puss 
v.33N.Y.8.no.6— 40 
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in  the  corner,"  and  would  run  from  one  end  of  the  yard  to  the 
other;  that  they  played  various  children's  games  in  that  yard;  that 
no  one  ever  warned  her  about  the  stone,  nor  did  they  tell  her  that 
it  was  dangerous;  that  it  did  not  seem  dangerous  to  her;  and  that 
she  did  not  put  her  feet  behind  the  stone. 

When  the  plaintiff  rested,  the  defendants  moved  to  dismiss  the 
complaint,  upon  the  grounds  hereafter  stated,  which  motion  was  de- 
nied, and  they  duly  excepted.  The  defendants  did  not  call  any 
witness,  and,  having  rested  their  case  upon  the  plaintiff's  evidence, 
they  renewed  the  motion  to  dismiss,  which  was  likewise  denied,  and 
the  defendants  again  noted  an  exception.  The  defendants  have  not 
on  the  present  appeal  raised  any  question  as  to  the  sufficiency  of 
the  allegations  of  the  complaint,  and  the  evidence  respecting  their 
possession  and  control  of  the  premises  during  the  time  plaintiffs 
father  occupied  the  same  as  a  tenant  of  the  defendants,  and  the  only 
grounds  urged  by  them  for  a  reversal  of  the  judgment  are : 

"First  There  is  neither  an  allegation  in  the  complaint  nor  evidence  shov- 
ing that  the  defendants  were  responsible  for  the  injury.  Second.  The  evi- 
dence fails  to  show  absence  of  contributory  negligence  on  the  part  of  plain- 
tiff,  and,  on  the  contrary,  shows  that  the  injury  was  caused  by  her  own 
negligent  act." 

It  is  urged  in  support  of  the  first  point  that  there  was  nothing  in 
the  appearance  or  position  of  the  stone  to  indicate  that  it  was  dan 
gerous;  and  attention  is  called  to  the  testimony  of  witnesses,  in 
eluding  that  of  plaintiff  and  her  parents,  upon  this  point,  all  of  whom 
testified  that  they  did  not  notice  anything  dangerous  about  the 
stone.  But  the  defendants  were  bound  to  know  that  a  stone  of  the 
dimensions  before  stated  would  naturally  tempt  children  to  play 
upon  and  about  the  same,  and,  by  reason  thereof,  become  dangerous 
to  life  and  limb;  and  hence  the  defendants  owed  to  the  plaintiff  and 
other  children  who  played  in  the  yard  a  duty  of  precaution  against 
harm.  Schmidt  v.  Cook,  supra;  Kunz  v.  City  of  Troy,  104  N.  Y.  344, 
10  N.  E.  442;  Earl  v.  Crouch  (Sup.)  10  N.  Y.  Supp.  882, 1G  N.  Y.  Supp. 
770;  Lynch  v.  Nurdin,  1  Adol.  &  E.  (N.  S.)  29. 

The  defendants  further  contend  that  there  is  no  evidence  that  they 
placed  or  caused  to  be  placed  the  stone  in  the  position  it  was  in  on 
the  day  of  the  accident,  nor  that  they  had  actual  or  constructive  no- 
tice of  its  condition  or  position,  and  that,  consequently,  they  are 
not  liable.  Even  if  the  defendants  did  not  place  or  cause  to  be 
placed  the  stone  in  the  position  it  was  in  on  the  day  when  the  acci- 
dent occurred,  or  if  they  were  ignorant  of  the  existence  of  the  stone, 
yet  if.  by  the  exercise  of  reasonable  care  and  diligence,  they  would 
have  known  of  its  existence,  the  opportunity  of  knowledge  stands, 
for  the  purposes  of  the  case,  as  actual  knowledge,  and  the  defend- 
ants are  chargeable  as  if  they  had  created  the  nuisance  themselves. 


Kunz  v.  City  of  Troy,  supra;  Timlin  v.  Oil  Co.,  126  N.  Y.  514,  27  N. 


It  appears  from  the  undisputed  evidence,  and  the  jury  by  their 
verdict  have  found,  that  the  stone  was  allowed  to  remain  in  the 
same  position  a  sufficient  length  of  time  without  any  endeavor  on 
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the  part  of  the  defendants,  by  the  exercise  of  reasonable  care  and 
diligence,  to  ascertain  its  dangerous  position;  and,  haying  let  the 
premises  with  the  nuisance  existing  thereupon,  they  are,  under  the 
circumstances,  liable  for  the  injuries  sustained  by  the  plaintiff 
(Ahern  v.  Steele,  115  N.  Y.  203,  22  N.  E.  193),  unless  she  has  been 
guilty  of  contributory  negligence.  The  defendants  insist  that  she 
was,  but  the  evidence  does  not  support  their  contention.  In  pass- 
ing upon  the  question  of  contributory  negligence,  this  court,  on  the 
former  appeal,  through  Judge  Pryor,  said : 

"Though  the  toying  of  the  plaintiff  with  the  rock  was  the  occasion  of  its 
fall,  contributory  negligence  is  not  a  necessary  inference,  but  may  be  nega- 
tived by  a  contrary  inference  that  the  plaintiff  was  in  the  exercise  of  due 
care.  Being  eleven  years  old,  and  not  of  infirm  or  inferior  faculties,  she 
was  sui  Juris,  and  responsible  for  the  observance  of  care;  not,  however,  the 
care  of  an  adult,  but  only  for  a  degree  of  care  proper  to  her  age  and  condi- 
tion. •  *  •  It  is  not  the  contributory  act  merely,  but  the  contributory 
negligence  of  a  plaintiff,  that  defeats  his  recovery." 

As  the  evidence  adduced  upon  this  point  was  substantially  the 
same  at  the  trial  under  review  as  upon  the  former  trial,  the  foregoing 
rules  should  guide  us  in  the  disposition  of  the  question  under  con- 
sideration. 

Applying  these  principles  to  the  present  case,  it  is  apparent  that 
the  jury  were  warranted  in  finding  by  their  verdict  that  the  plain- 
tiff was  free  from  negligence.  The  plaintiff  was  lawfully  in  the 
back  yard,  reserved  by  the  defendants  for  the  common  use  of  the 
tenants  and  their  children.  She  was  encouraged  to  play  therein  by 
the  representations  of  defendants'  agent,  made  at  the  time  of  the 
letting,  that  it  was  "a  nice  yard  for  children  to  play  in."  In  toying 
with  the  stone  the  plaintiff  indulged  the  natural  instincts  of  a  child 
in  amusing  herself  by  playing  piano  on  it,  and,  as  she  did  not  pull 
the  stone  over  herself,  it  is  a  reasonable  deduction  from  the  evidence 
that,  by  reason  of  her  age  and  condition,  she  did  not  appreciate  the 
dangers  by  which  she  was  surrounded.  The  learned  trial  justice 
properly  left  it  to  the  jury  to  determine  whether  the  plaintiff  acted 
with  that  degree  of  prudence  which  might  reasonably  be  expected, 
under  the  circumstances,  of  a  child  of  her  years  and  condition 
(Schmidt  v.  Cook,  supra;  Earl  v.  Crouch,  supra;  Stone  v.  Bailroad 
Co.,  115  N.  Y.  104,  21  N.  E.  712;  Swift  v.  Kailroad  Co.,  123  N.  Y. 
645,  25  N.  E.  378);  and  we  see  no  reason  for  disturbing  their  deter- 
mination of  the  facts  in  relation  to  this  branch  of  this  case. 

The  record  discloses  that  other  exceptions  were  taken  by  the  de- 
fendants at  the  trial,  but  they  have  not  been  relied  upon  on  this  ap- 
peal. At  all  events,  we  are  satisfied,  after  a  careful  examination, 
that  the  rulings  of  the  trial  justice  were  in  all  respects  correct 
The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 
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(12  Misc.  Rep.  868.) 

DUNDEE  CHEMICAL  WORKS  v.  NEW  YORK  MUT.  INS.  CO. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

L  Insurance— Breach  of  Warranty— Assignment  bt  Insured. 

Breach  of  a  warranty  In  a  policy  that  the  Interest  of  the  assured  "In 
the  within  insurance  has  not  been  assigned,  or  will  not  under  any  circum- 
stances be  assigned,  to  any  common  carrier,"  renders  the  policy  void, 
though  the  Insurer  may  not  hare  been  Injured  thereby. 

8.  Same— What  Constitutes  Assignment. 

A  clause  in  a  bill  of  lading  providing  that,  In  case  of  loss  or  damage, 
the  carrier  should  have  the  benefit  of  the  Insurance  on  the  goods,  and 
should  not  be  answerable  over  to  the  insurer,  operated  as  an  assignment 
of  such  Insurance  to  the  carrier. 

Appeal  from  jury  term. 

Action  by  the  Dundee  Chemical  Works  against  the  New  York 
Mutual  Insurance  Company.  The  complaint  was  dismissed,  and 
plaintiff  appeals.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  FREEDMAN  and  Mc- 
ADAM,  JJ. 

W.  C.  Beecher,  for  appellant. 
George  A.  Black,  for  respondent 

FREEDMAN,  J.  This  cause  was  tried  by  the  court  on  an  agreed 
statement  of  facts,  and  the  most  important  question  presented  by 
the  appeal  is  as  to  the  effect  to  be  given  to  section  4  of  the  bill  of 
lading,  in  view  of  the  nonassignment  clause  in  the  policy.  The 
words  of  the  policy,  "warranted  by  the  assured  that  their  interest 
in  the  within  insurance  has  not  been  assigned,  or  will  not  under  any 
circumstances  be  assigned,  to  any  common  carrier,"  import  an  ab- 
solute obligation  on  the  part  of  the  assured;  and  a  breach  thereof 
rendered  the  policy  void,  without  reference  to  the  question  whether 
the  said  breach  caused  injury  to  the  underwriter  or  not  1  Pars. 
Mar.  Ins.  p.  337. 

The  question  then  remains  whether  there  was  any  such  breach. 
At  the  time  of  the  shipment  of  the  goods,  the  Dundee  Chemical 
Works  received  from  the  railroad  company  a  certain  bill  of  lading, 
under  which  the  company  agreed  to  carry  the  goods  according  to  the 
terms  and  conditions  therein  specified.  The  fourth  section  of  this 
bill  of  lading  contained  the  following  clause,  viz.: 

"In  case  of  loss  or  damage  to  any  of  the  goods  therein  mentioned  for 
which  this  company  will  be  liable,  It  Is  agreed  that  they  shall  have  the  benefit 
of  any  insurance  that  may  have  been  or  may  be  effected  on  said  goods,  and 
shall  in  no  case  be  answerable  over  to  the  insurers." 

Upon  this  bill  of  lading  were  written  the  words  "O.  R.,  Rel.," 
which  stand  for  "Owner's  Risk,  Released";  and,  in  consequence  of 
such  release,  a  lower  rate  of  freight  was  charged.  This  bill  of  lad- 
ing constituted  the  contract  for  the  carriage  of  the  goods  between 
the  plaintiff  and  the  railroad  company,  and  by  it  the  plaintiff,  in  the 
face  of  its  contract  with  the  insurance  company  not  to  do  so,  and  in 
order  to  obtain  a  lower  rate  of  freight,  gave  to  the  carrier  the  bene- 
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fit  of  the  insurance,  and  expressly  agreed  that  the  carrier  should  in 
no  case  be  answerable  over  to  the  insurers.  This  was  a  valid  agree- 
ment, founded  upon  sufficient  consideration  to  assign  the  interest 
of  the  assured;  and,  under  all  the  circumstances,  it  was,  between 
the  parties  to  this  action,  just  as  effectual  as  an  assignment  in  terms. 
The  following  considerations  will  make  this  clear.  By  the  law  of 
the  contract  of  insurance,  the  assured  impliedly  agrees  with  his  in- 
surer that  he  will  assign  to  him  all  claims  and  remedies  against 
whoever  shall  cause  injury  to  the  property  insured;  and,  upon  the 
payment  of  the  loss  to  the  assured,  the  insurer  becomes  subrogated 
to  all  the  rights  which  the  assured  had  or  then  has,  and  any  act 
of  the  assured  which  discharges  or  diminishes  the  rights  of  the  in- 
surer to  such  subrogation  is  a  complete  or  pro  tanto  discharge  of  the 
liability  of  the  insurer.  In  addition  to  this  implied  contract,  the 
present  case  contains  the  express  warranty  of  the  assured  that  the 
interest  of  the  assured  has  not  been  assigned,  or  will  not  under  any 
circumstances  be  assigned,  to  any  common  carrier. 

In  Pla'tt  v.  Railroad  Co.,  108  N.  Y.  358,  15  N.  E.  393,  the  court 
of  appeals  construed  a  bill  of  lading  containing  identically  the  same 
language  as  the  bill  of  lading  in  this  case,  and  in  doing  so  it  was 
said: 

"Here,  by  the  express  contract  between  the  assured  owners  and  the  rail- 
road company.  It  was  to  have  the  benefit  of  the  Insurance,  and  thus  it  was 
entitled  to  the  Insurance  for  Its  Indemnity;  and  when  the  Insurance  company 
paid  the  entire  loss  sustained  by  the  fire  to  the  assured,  by  the  very  terms  of 
the  contract,  it  relieved  the  defendant  of  any  liability  therefor.  If  the  in- 
surance company  had  not  paid  the  loss  to  the  assured,  upon  the  payment  of 
the  loss  by  the  defendant  it  [the  common  carrier]  would  have  been  entitled 
to  be  subrogated  to  the  rights  of  the  assured  and  to  the  full  benefit  of  the 
policy  which  the  assured  had  taken." 

The  construction  and  interpretation  given  to  these  words  by  the 
court  of  appeals  should  be  adhered  to  in  the  present  case;  and  in  so 
far  as  the  case  of  Jackson  Co.  v.  Boylston  Mut  Ins.  Co.,  139  Mass. 
508,  2  N.  E.  103,  is  in  conflict  therewith,  it  should  be  disregarded. 
If,  then,  under  these  words  of  the  bill  of  lading,  the  carrier  is  to  have 
the  full  benefit  of  the  policy,  and  the  carrier  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  assured  under  the  policy,  how  can  it  be 
said  that,  in  effect,  the  assured  has  not  assigned  his  interest  in  the 
policy?  Subrogation  in  one  instance  cannot  mean  any  less  than  it 
does  in  the  other.  The  right  of  subrogation  in  the  carrier  is  de- 
structive of  the  right  of  subrogation  of  the  insurer.  By  the  contract 
entered  into  between  the  plaintiff  and  the  carrier,  the  rights  stipu- 
lated for  by  the  insurer  have  been  wholly  nullified  and  cut  off.  This 
constitutes  a  breach  of  contract  on  the  part  of  the  plaintiff,  and, 
within  the  rule  laid  down  in  Fayerweather  v.  Insurance  Co.,  118 
N.  Y.  324,  23  N.  E.  192,  defeats  plaintiff's  right  to  recover  on  the 
policy. 

The*  exclusion  of  the  question  addressed  to  Ackerson,  a  witness 
called  on  behalf  of  the  plaintiff,  and  who  was  the  superintendent  of 
the  Dundee  Chemical  Works,  "Did  you  know  anything,  at  the  time 
these  goods  were  shipped,  of  any  such  clause  as  is  contained  in  article 
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4  of  the  bill  of  lading  (Exhibit  A)?"  took  place  under  circumstances 
from  which  it  is  not  apparent  that  a  legal  error  was  committed 
thereby. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(12  Misc.  Rep.  336.) 

KENNEDY  v.  JACKSON  ARCHITECTURAL  IRON  WORKS. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Master  and  Sekvant— - Negligence  of  Fellow  Servants. 

In  an  action  for  injuries  caused  by  the  fall  of  a  derrick  which  had 
been  set  up  under  the  direction  of  defendant's  foreman,  there  was  evi- 
dence that  one  of  the  stay  ropes  was  insecurely  fastened,  but  not  that 
the  derrick  was  defective  or  unsuitable  for  the  purpose  intended  if 
properly  adjusted.  Held,  that  defendant  owed  no  duly  to  plaintiff  to 
see  that  the  derrick  was  properly  set  up,  and  was  not  liable  for  the 
foreman's  negligence. 

Appeal  froni  jury  term. 

Action  by  Martin  Kennedy  against  the  Jackson  Architectural  Iron 
Works  for  personal  injuries.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

Argued  before  McADAM  and  BEEKMAN,  JJ. 

John  T.  Canavan,  for  appellant. 
Wilson  &  Wallis,  for  respondent 

BEEKMAN,  J.  At  the  time  of  the  injury  complained  of,  the 
plaintiff  was  in  the  employment  of  the  defendant,  who  was  engaged 
in  constructing  the  iron  work  of  a  building  then  in  course  of  erection. 
The  plaintiff  was  one  of  a  gang  of  four  men,  who  were  in  charge  of 
a  foreman,  all  of  whom  were  also  in  the  employment  of  the  defendant 
In  order  to  perform  the  work  upon  which  they  were  engaged,  the 
use  of  a  derrick  was  necessary.  Such  a  derrick  was  supplied  by  the 
defendant  There  is  no  evidence  in  the  case  to  show  that  it  was 
not  a  safe  and  proper  appliance  for  the  purposes  for  which  it  was 
intended  to  be  used,  or  that  there  was  any  defect  in  its  equipment 
It  appears  from  the  proofs  that  it  had  already  been  in  use  during 
the  time  that  the  plaintiff  was  employed  upon  the  building  in  ques- 
tion— that  is,  about  a  week  before  the  accident — for  the  performance 
of  the  same  kind  of  work  as  that  for  which  it  was  being  used  at  the 
time  of  the  injury.  It  consisted  of  two  stems  of  wood,  united  by 
a  head  block  at  the  top;  and  a  beam  of  wood  at  the  bottom,  with 
proper  bracings  of  iron.  The  stems  were  set  in  mortises  in  the 
base  block,  but  were  not  provided  with  tenons,  so  that  the  stems 
could  be  lifted  out  of  the  block.  In  order  to  employ  the  derrick, 
it  was  necessary  that  it  should  be  set  up  at  the  place  where  its 
services  were  required,  and  wire  stay  ropes  were  fitted  td*  it,  to 
be  fastened  to  the  beams  of  the  building  in  such  a  way  as  to  give  it 
the  necessary  rigidity  to  prevent  it  from  falling  when  in  use.  On 
the  morning  of  the  day  of  the  accident,  the  derrick  was  moved  by 
the  plaintiff,  and  those  with  whom  he  was  working,  to  a  portion  of 
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the  building  where  further  work  was  necessary,  and  was  set  up  by 
them  at  that  place,  under  the  directions  of  the  foreman,  the  wire 
stay  ropes  being  attached  at  such  places  as  he  considered  neces- 
sary. It  waB  then  set  in  motion,  for  the  purpose  of  hoisting  an 
iron  column  which  was  to  be  placed  on  the  cap  of  a  similar  column 
below.  The  plaintiff  was  seated,  where  his  duty  required  him  to 
be,  close  to  the  cap  of  the  lower  column,  and  was  engaged  in  an 
effort  to  bring  the  base  of  the  column,  which  was  then  suspended 
from  the  derrick,  into  juxtaposition  with  the  cap  of  the  column 
below,  when  the  derrick  lost  its  equilibrium  and  fell  over,  precipitat- 
ing the  plaintiff  to  the  floor  below,  in  consequence  of  which  he  suf- 
fered severe  injuries. 

Upon  the  trial  of  the  action,  there  was  very(  little  evidence  to  ex- 
plain the  cause  of  the  accident  None  of  the  stay  ropes  had  given 
way  or  become  loosened,  nor  had  any  portion  of  the  derrick  broken. 
It  did  appear  that  one  of  the  stems  of  the  derrick  had  come  out  of  the 
mortise  in  which  it  had  been  placed,  bnt  there  was  absolutely  no 
evidence  in  the  case  tending  to  show  that  a  derrick  thus  put  together 
was  not  safe  or  proper  to  be  used,  or  that  this  was  a  defect  Cer- 
tainly, if  derricks  so  adjusted  were  in  common  use,  and  in  that  condi- 
tion were  reasonably  safe,  the  defendant  was  under  no  obligation  to 
the  plaintiff  to  provide  additional  means  of  security.  "A  master  is 
not  bound  to  furnish  the  best  known  or  conceivable  appliances;  he 
is  required  to  furnish  such  as  are  reasonably  safe  (Burke  v.  Wither- 
bee,  98  N.  Y.  562;  Probst  v.  Delamater,  100  N.  Y.  266,  3  N.  E.  184), 
and  to  see  that  there  is  no  defect  in  those  which  his  employes  must 
use  (Gottlieb  v.  Railroad  Co.,  100  N.  Y.  462,  3  N.  E.  344).  The  test 
is  not  whether  the  master  omitted  to  do  something  he  could  have 
done,  but  whether,  in  selecting  tools  and  machinery  for  their  use, 
he  was  reasonably  prudent  and  careful;  not  whether  better  ma- 
chinery might  not  have  been  obtained,  but  whether  that  provided 
was  in  fact  adequate  and  proper  for  the  use  to  which  it  was  to  be 
applied.  These  rules  are  not  violated  when  such  machinery  be- 
comes insufficient,  only  tfhen  negligently  or  carelessly  used."  String- 
ham  v.  Hilton,  111  N.  Y.  188, 18  N.  E.  870. 

The  burden  rested  upon  the  plaintiff  of  showing  that  the  defendant 
had  not  exercised  such  care.  He,  has,  however,  failed  to  make  any 
proof  from  which  such  lack  of  care  may  be  inferred;  and  we  must 
therefore  assume  that  the  derrick  in  question  was  a  reasonably  safe 
and  suitable  appliance;  that  it  was  not  affected  with  any  defect  in 
any  of  its  parts*  or  in  the  assembling  of  its  parts;  and  that  the  ac- 
cident was  the  result,  not  of  any  defect  in  the  derrick  as  a  machine, 
but  of  some  error  committed  in  setting  it  np  for  use  by  the  gang  or 
the  foreman  of  the  gang  of  men  by  whom  it  was  being  employed  in 
furtherance  of  their  work.  The  plaintiff  offered  proof  on  trial  for 
the  purpose  of  showing  that  the  defendant  had  not  shown  reasonable 
care  in  the  selection  of  the  foreman,  with  the  object  of  supporting 
a  claim  that  such  foreman  was  not  a  fit  or  suitable  person  to  have 
charge  of  the  erection  and  proper  securing  of  the  derrick;  that  the 
derrick  was  not  properly  set  np  and  secured;  that  the  defendant  had 
consequently  failed  in  the  performance  of  one  of  the  duties  which 


632 


NEW  YORK  SUPPLEMENT,  vol.  33. 


[Super.  Ct. 


the  master  owes  to  his  servant,  namely,  that  of  exercising  reasonable 
care  in  the  selection  of  suitable  and  competent  fellow  servants,  and 
was  therefore  liable  to  the  plaintiff  for  the  negligence  of  which  the 
foreman  in  question  was  guilty.  This  evidence  was  ruled  out  by  the 
trial  judge,  on  the  ground  that  the  plaintiff  had  made  no  such  claim 
in  his  complaint,  but  relied  solely  upon  the  charge  that  the  injury 
was  caused  by  the  negligence  of  the  defendant  "in  using  defective 
and  unfit  tools,  machinery,  and  appliances,  and  in  negligently,  im- 
properly, and  insufficiently  erecting,  securing,  and  fastening  same." 
The  ruling  of  the  learned  judge  below  was  correct.  The  duty  rest- 
ing upon  the  master  of  providing  competent  fellow  servants  is  a 
separate  and  distinct  one.  If  the  plaintiff  had  intended  to  charge 
the  defendant  with  a  lack  of  duty  in  that  regard,  he  should  have  so 
stated  in  his  complaint  This  he  has  not  done,  but  has  gone  to 
trial  charging  and  solely  relying  upon  a  lack  of  duty  on  the  part  of 
the  defendant  in  respect  to  the  sufficiency  of  the  derrick  itself. 

The  case,  then,  presents  but  one  single  point  for  our  consideration: 
Did  the  defendant  perform  its  duty  to  the  plaintiff  in  supplying  the 
machine  with  all  the  appliances  necessary  and  desirable  for  the  pur- 
pose of  setting  it  up  and  properly  securing  it  at  the  place  where  it 
might  be  required  for  use,  or  did  its  duty  go  further,  and  demand 
that,  wherever  it  might  be  set  up,  it  was  still  incumbent  upon  the 
defendant  to  see  to  it  that  proper  care  was  exercised  in  performing 
such  work?  The  contention  of  the  counsel  for  the  plaintiff  is  that 
the  derrick  was  not  a  machine  or  tool,  in  the  sense  in  which  those 
words  are  understood  when  dealing  with  the  question  of  an  em- 
ployer's liability,  until  it  has  been  actually  set  up  and  is  ready  for 
use;  and  that,  consequently,  the  defendant  was  bound  to  provide  a 
derrick  properly  set  up  and  secured  at  each  place  where  it  might 
be  required,  and  for  its  failure  so  to  do  at  the  place  in  question  has 
made  itself  liable  to  the  plaintiff  for  the  resultant  injury.  We  are 
unable  to  go  to  any  such  length.  The  evidence  shows  that  the  der- 
rick was  not  intended  to  be  a  permanent  structure,  but  was  to  be 
transferred  from  place  to  place,  wherever  *the  occasion  of  the  work 
required  its  presence.  The  work  was  being  done  in  sections,  and, 
as  each  section  was  completed,  it  became  the  duty  of  the  men  to 
shift  it,  and  set  it  up  elsewhere  for  use  upon  another  section.  Under 
such  conditions  of  use,  the  defendant  must  be  considered  as  having 
discharged  its  duty  to  its  workmen  when  it  provided  the  machine 
in  a  proper  condition  to  be  set  up  for  use,  and  furnished  with  all 
the  appliances  in  customary  and  ordinary  use  for  the  purpose  of 
giving  it  stability.  It  was  a  tool  essential  to  the  work,  constantly 
requiring  change  of  position,  as  the  exigencies  of  the  work  in  its 
progress  demanded.  It  was  something  complete  in  itself,  but  de- 
manding adjustment  and  readjustment  in  its  relation  to  the  purposes 
for  which  from  time  to  time  it  was  required.  It,  therefore,  naturally 
became  a  part  of  the  duty  of  those  engaged  upon  the  work,  and  a  part 
of  the  business  for  which  they  were  employed,  to  use  it  like  any  other 
tool;  and  the  shifting  of  it  from  place  to  place,  and  setting  it  up, 
became  a  necessary  adaptation  of  it  to  the  work  upon  which  they 
were  engaged,  and  was  thus  a  use  of  it  which  fell  within  the  line 
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of  their  general  duty.  The  distinction  between  a  tool  or  machine 
thus  required  to  be  used  and  one  permanently  set  up  by  the  master 
for  use  will  be  recognized.  If  the  derrick  was  carelessly  or  improp- 
erly set  up  under  the  directions  of  the  foreman,  his  negligence  in 
that  regard  was  then  the  negligence  of  a  fellow  servant,  not  per- 
forming in  that  respect  a  duty  primarily  resting  upon  the  defendant 
There  was  some  evidence  tending  to  show  that  the  fall  of  the  derrick 
was  the  result  of  a  failure  to  secure  one  of  the  stay  ropes  at  a  point 
sufficiently  distant  from  the  base  of  the  derrick  to  give  the  latter 
proper  stability.  There  is  no  other  evidence  in  the  case  upon  which 
the  accident  may  be  attributed  to  any  other  cause.  This,  however, 
was  due  to  the  carelessness  or  erroneous  judgment  of  the  foreman 
in  setting  it  up;  and  as  in  that  regard  he  was  acting  simply  as  a 
fellow  servant  of  the  plaintiff,  and  was  not  performing  a  duty  which 
the  defendant  himself  owed  to  the  latter,  the  plaintiff  cannot  re- 
cover. The  principle  governing  cases  of  this  nature  is  also  illus- 
trated by  the  following  authorities:  Hudson  v.  Steamship  Co.,  110 
N.  Y.  625,  17  N.  E.  342;  Webber  v.  Piper,  109  N.  Y.  496,  17  N.  E. 
216;  Cregan  v.  Marston,  126  N.  Y.  568,  27  N.  E.  952;  McCampbell 
y.  Steamship  Co.,  144  N.  Y.  552,  39  N.  E.  637.  In  the  last  cited 
case  the  plaintiff  was  a  longshoreman,  in  the  employ  of  the  de- 
fendant, and  was  assisting  in  the  unloading  of  the  company's  steam- 
ship Gallia.  For  the  purpose  of  discharging  the  cargo,  a  skid,  vari- 
ously estimated  at  from  20  to  28  feet  in  length  and  7  feet  wide, 
was  placed  in  position  with  one  end  upon  the  deck  of  the  vessel, 
and  the  other  upon  the  dock.  It  was  secured  to  the  side  of  the  ship 
by  means  of  ring  bolts,  and  upon  the  dock  it  was  attached  to  a 
"mouthpiece,"  so  called,  tapering  to  an  edge,  by  lanyards  tied  through 
rings,  so  as  to  allow  the  skid  and  mouthpiece  to  move  backward 
and  forward  upon  the  dock,  following  the  movements  of  the  vessel, 
caused  by  the  action  of  the  water.  The  plaintiff  was  going  down  the 
skid  with  a  loaded  truck  when  the  front  wheels  of  the  truck  dropped 
into  an  opening  between  the  end  of  the  skid  and  the  mouthpiece, 
five  or  six  inches  in  width,  causing  a  sudden  jerk  of  the  handle  of 
the  truck,  which  threw  him  down,  and  caused  the  injury  complained 
of.  No  one  had  before  noticed  that  the  mouthpiece  was  not  securely 
tied  to  the  skid.  It  was  in  apparent  position  when  the  plaintiff 
and  his  associate  drew  the  truck  up  on  to  the  vessel;  and,  had  it 
been  in  place  when  the  plaintiff  was  running  down  the  skid,  presum- 
ably he  would  have  escaped  injury.  The  court,  in  its  charge  to  the 
jury,  limited  their  consideration  upon  the  question  of  negligence 
to  the  sufficiency  of  the  skid  and  mouthpiece  and  the  character  of 
the  opening  between  them.  It  was  then  requested  by  the  defendant 
to  charge  that: 

"If  the  defendant  furnished  suitable  appliances  for  securing  the  mouth- 
piece to  the  skid,  and  the  Injury  occurred  because  the  mouthpiece  was  not 
properly  secured,  the  plaintiff  cannot  recover." 

And  again: 

"If  the  defendant's  employes  who  rigged  the  skid  and  mouthpiece  were 
fellow  servants  of  the  plaintiff,  and  if  the  Injury  was  occasioned  by  their  neg- 
ligence alone,  the  plaintiff  cannot  recover." 
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Both  of  these  requests  were  refused,  and  an  exception  taken  to 
each  refusal.  The  exceptions  were  well  taken.  At  page  556,  144 
N.  Y.,  and  page  637,  39  N.  E.,  the  court  says: 

"The  most  that  can  be  claimed  by  the  plaintiff  is  that  the  mouthpiece  wa» 
improperly  tied  to  the  skid.  There  is  no  other  complaint  made  with  reference 
to  the  skid,  the  mouthpiece,  or  the  appliance  furnished  for  fastening  them 
together.  They  were  of  the  kind  and  character  in  common  use.  They  were 
open,  visible  appliances,  of  simple  construction,  the  use  of  which  was  well 
known  and  understood  by  the  plaintiff.  They  were  tied  together  by  the  em- 
ployes of  the  defendant,  who  were  shown  to  be  experienced  longshoremen; 
and  if,  as  claimed,  this  work  was  improperly  done,  it  was  the  negligent  act 
of  the  coemployes  of  the  plaintiff." 

Here,  as  in  the  case  at  bar,  the  defendant  had  furnished  a  ma- 
chine or  appliance,  requiring  adaptation  to  the  work  in  hand,  and 
which,  if  properly  adjusted,  was  suitable  for  the  purpose  for  which 
it  was  intended.  The  work  of  so  adjusting  it  was  an  incident  to 
its  use,  and  not  an  element  of  its  construction,  and  was  properly 
left  by  the  master  to  those  engaged  in  using  it  Cases  of  this  char- 
acter are  all  on  the  border  line. 


As  was  well  said  in  Webber  v.  Piper,  109  N.  Y.,  at  page  499,  17 
N.  E.  216: 


"The  line  of  dlvipion  between  the  duty  of  the  master  to  furnish  and  main- 
tain safe  and  adequate  machinery  and  that  of  the  operative  to  manage  and 
handle  it  with  prudence  and  care,  is  difficult  to  define  by  any  general  de- 
scription, but  Is  quite  obvious  when  each  case,  as  it  arises,  comes  under  con- 
sideration." 

We  are  of  the  opinion  that  in  the  case  at  bar  the  defendant  had 
discharged  the  duty  it  owed  to  the  plaintiff,  and  that,  if  there  was 
negligence  in  respect  to  the  injury  he  suffered,  it  was  that  of  a  fel- 
low servant,  for  which  the  defendant  was  not  responsible. 

Judgment  affirmed,  with  costs. 


(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Executors  and  Administrators— Sureties— Liability  for  Costs. 

Sureties  on  an  administrator's  bond  are  liable  for  the  costs  of  an 
accounting  imposed  on  the  administrator  personally  by  the  surrogate. 

Appeal  from  jury  term. 

Action  by  Charles  H.  Beckett  against  Edward  Place  and  another 
as  sureties  on  a  bond  given  by  one  Bichard  Cuff  as  administrator. 
Judgment  was  rendered  in  favor  of  plaintiff,  and  defendants  appeal. 
Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  FBEEDMA2J  and  Mc- 
ADAM,  JJ. 

Foley  &  Wray,  for  appellants. 
George  W.  Glaze,  for  respondent 

PBEEDMAN,  J.  The  facts  of  thiB  case  are  beyond  dispute. 
Mary  Cuff  died  in  1880,  and  thereupon  letters  of  administration  were 
duly  issued  to  Bichard  Cuff,  her  husband,  upon  her  estate,  by  the 
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surrogate  of  the  city  and  county  of  New  York.  In  order  to  obtain 
these  letters,  Richard  Cnff,  as  principal,  and  the  defendants,  Edward 
Place  and  Hugh  McRoberts,  as  sureties,  executed  a  bond  conditioned 
that  the  said  Richard  Cuff  should  faithfully  execute  the  trust  re- 
posed in  him  as  such  administrator,  and  obey  all  orders  of  the  sur- 
rogate touching  the  administration  of  the  estate  committed  to  him. 
In  the  course  of  such  administration  the  administrator  was  ordered 
to  render  an  account  of  his  proceedings  before  a  referee  appointed 
for  that  purpose,  and  this  resulted  in  a  certain  report  by  the  referee. 
Upon  due  application  therefor,  the  surrogate  directed  the  proceed- 
ings to  be  remitted  to  the  referee  for  the.  purpose  of  allowing  the 
administrator  to  -sustain  his  claim  for  expenditures  on  behalf  of 
certain  infants  and  next  of  kin,  on  condition  that  the  administrator 
stipulate  in  writing  to  pay  the  entire  expense  thereof  personally. 
The  administrator  so  stipulated,  and  another  reference  was  had. 
Throughout  the  proceedings  for  the  accounting,  the  plaintiff  acted 
as  the  special  guardian  of  the  infants  referred  to,  having  been  duly 
appointed  as  such  for  that  purpose.  The  second  reference  termi- 
nated with  a  certain  report,  and  in  due  course  of  proceedings  the  sur- 
rogate granted  a  final  decree,  which  was  duly  entered,  settling  the 
accounts  of  Richard  Cuff,  the  administrator.  The  decree,  among 
other  things,  allowed  to  Charles  H.  Beckett  the  sum  of  f 250  as  and 
for  his  costs  as  such  special  guardian,  etc.,  and  the  said  Richard  Cuff 
was  ordered  to  pay  the  same  personally.  Richard  Cuff  having  failed 
to  pay  the  said  sum  after  due  demand,  and  an  execution  against  his 
property  having  been  duly  issued  out  of  the  surrogate's  court  to  the 
sheriff,  and  returned  by  the  sheriff  wholly  unsatisfied,  the  present 
action  was  brought  by  the  plaintiff  against  the  defendants  as  sure- 
ties upon  the  administrator's  bond.  The  question  now  is  whether 
the  imposition  of  the  costs  on  the  administrator  personally  relieved 
the  sureties  upon  his  bond  from  liability  therefor. 

Under  section  2557  of  the  Code  of  Civil  Procedure,  the  surrogate 
had  the  power  to  impose  the  costs  in  question  either  upon  the  estate 
or  fund,  or  upon  the  administrator  personally,  astjustice  required; 
and,  in  the  exercise  of  his  judicial  discretion,  he  determined  that  jus- 
tice required  that  the  administrator  should  pay  them  personally, 
and  that  the  estate  or  fund  should  not  be  charged  with  them.  The 
defendants  claim  that  such  determination  relieved  them,  in  respect 
to  such  costs,  from  all  liability  as  sureties  upon  the  administrator's 
bond.  In  support  of  this  claim  the  defendants  cited  a  number  of 
cases,  but  on  examination  they  appear  to  have  no  application  to  the 
case  at  bar.  In  Re  Billing's  Estate  (Surr.)  2  N.  Y.  Supp.  637,  the  ex- 
penses of  the  reference  were  ordered  to  be  paid  by  the  objectors  to 
the  probate  of  the  will  personally,  and  such  payment  was  enforced 
by  deducting  the  amount  from  their  respective  shares  of  the  estate 
in  the  hands  of  the  executor.  In  Re  Stanton's  Estate,  Id.  342,  the 
executrix  was  removed  because  of  the  wasteful  and  improper  man- 
agement of  the  estate  committed  to  her  charge,  and  for  that  reason 
she  was  ordered  to  pay  personally  the  costs  of  the  proceedings  taken 
to  remove  her.  In  Re  Tacke's  Will  (Surr.)  3  N.  Y.  Supp.  198,  the 
unsuccessful  petitioner  for  the  revocation  of  the  probate  was  ordered 
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to  pay  the  costs  personally.  In  Collyer  y.  Collyer,  110  N.  Y.  481, 
18  N.  E.  110,  the  unsuccessful  petitioner,  who  had  undertaken  to 
establish  a  will  which  could  not  be  found,  was  held  personally  liable 
for  the  costs  of  the  contestants.  In  Dnnford  v.  Weaver,  84  N.  Y. 
445,  the  administrator  was  charged  personally  with  the  fees  of  an 
auditor  appointed  to  examine  his  accounts.  These  cases  simply  af- 
firm the  power  of  the  surrogate  to  impose  costs  either  upon  the  estate 
or  fund,  or  upon  a  party  or  executor  or  administrator.  The  exist- 
ence of  this  power  is  beyond  question.  The  Case  of  Mullon,  74 
Hun,  358,  26  N.  Y.  Supp.  683,  involved  the  liability  of  an  admin- 
istrator to  account  for  property  not  included  by  him  in  the  inven- 
tory, and  commingled  by  him  with  his  own  property.  It  does  not 
pretend  to  comprehend  all  liabilities  of  an  administrator,  and  has 
no  reference  to  administration  expenses.  Baucus  v.  Barr,  45  Hun, 
582,  was  an  action  by  an  estate  creditor  against  the  executor  and  his 
sureties.  The  surrogate  charged  the  executor,  in  his  account,  with 
the  amount  of  a  note  which  the  executor  owed  individually  to  the 
decedent;  and  although  the  executor  was  insolvent  at  the  time,  and 
had  been  insolvent  at  the  time  of  the  death  of  the  testator,  the  sur- 
rogate ordered  him  to  apply  and  distribute  the  amount  of  the  note 
as  part  of  the  personal  estate  of  the  deceased.  It  was  held  that  his 
sureties  did  not,  by  their  bond,  guaranty  the  payment  of  his  worth- 
less debt  to  the  estate,  but  only  guarantied  obedience  by  the  executor 
to  all  orders  of  the  surrogate  touching  the  administration  of  the  es- 
tate committed  to  him.  The  debt  of  the  executor  was  of  no  value.  It 
did  not  go  to  enhance  the  estate  in  fact  It  contributed  no  valuable 
or  available  part  of  the  estate  committed  to  him.  Moreover,  it  was 
held  that  he  (the  executor)  could  not  be  held  in  contempt,  or  as  an 
embezzler,  because  of  his  inability  to  make  payment  of  the  note 
pursuant  to  the  decree  of  the  surrogate,  and  that  it  followed  that, 
if  not  to  be  held  in  default  when  charged  with  contempt  for  non- 
compliance with  the  surrogate's  order,  he  should  not  be  held  in 
such  default  as  would  be  necessary  to  charge  his  sureties  because  of 
such  noncomplifrice.  It  thus  has  been  fully  demonstrated  that  the 
defendants  can  derive  no  benefit  from  any  of  the  cases  cited  by  them 
Moreover,  the  point  decided  in  the  case  last  referred  to  is  the  very 
converse  of  the  proposition  that  where  the  usual  methods  of  enforce- 
ment of  the  decree — among  them,  punishment  for  contempt — can  be 
resorted  to,  the  sureties  of  the  administrator  or  executor  are  liable, 
and  this  is  precisely  what  the  plaintiff  now  here  contends  for.  In 
the  case  at  bar  it  is  clear  that  the  administrator  can  be  punished 
for  his  contempt,  and  in  fact  execution  against  his  property  was  is- 
sued, and  returned  nulla  bona.  Section  2555,  subd.  4,  of  the  Code 
of  Civil  Procedure,  expressly  provides  that,  if  the  delinquent  has 
given  an  official  bond,  his  imprisonment  by  virtue  of  proceedings 
to  punish  him  for  contempt,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  does  not  bar,  suspend,  or  otherwise  affect  an  action 
against  the  sureties  on  his  official  bond.  In  the  case  at  bar  the 
second  reference  was  ordered  to  give  to  the  administrator  a  further 
opportunity  to  reduce,  if  possible,  the  extent  of  a  liability  which  had 
been  reported  against  him,  and  he  and  his  sureties  had  the  benefit 
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of  it,  because  the  result  was  a  reduction.  This  benefit  was  obtained 
on  condition  that  the  expense  of  said  reference  should  not  be  charged 
against  the  estate,  but  should  be  borne  by  the  administrator  per- 
sonally, and  the  final  decree  provides  accordingly.  This  provision 
of  the  decree  is  one  touching  the  administration  of  the  estate,  and 
a  noncompliance  with  it  constitutes  an  official  default,  within  the 
condition  of  the  bond.  In  Brewster  v.  Balch,  41  N.  Y.  Super.  Ct. 
63,  it  was  said  that,  as  to  administration  bonds,  the  situation  of 
the  parties,  and  the  hazard  against  which  the  security  was  exacted, 
must  be  considered,  in  determining  the  legal  effect  of  the  instrument 
And  in  Deobold  v.  Oppermann,  111  N.  Y.  531,  19  N.  E.  94,  Ruger, 
C.  J.,  in  delivering  the  opinion  of  the  court  of  appeals,  uses  the  follow- 
ing language,  viz. : 

"The  decree  under  which  the  defendants  claim  discharge  from  liability  was 
procured  by  fraud  practiced  upon  the  surrogate,  through  the  presentation  of 
papers  fraudulently  obtained  and  used  by  her  [viz.  the  administratrix].  It 
was  against  the  perpetration  of  such  frauds  that  the  defendants'  bond  was 
intended  to  protect  the  beneficiaries  of  the  estate.  The  defendants  had  cov- 
enanted that  the  administratrix  should  faithfully  execute  the  trust  reposed 
in  her,  and  obey  all  lawful  decrees  and  orders  of  the  surrogate's  court. 
When  she  obtained,  through  fraud,  the  order  of  the  surrogate  awarding  the 
moneys  of  the  estate  to  her,  and  canceling  her  bond,  she  violated  the  obliga- 
tions of  her  trust,  and  the  defendants  became  liable  for  the  damages  flowing 
from  such  breach  of  duty.  That  the  defendants  were  deceived  by  the  ad- 
ministratrix constituted  no  protection  to  them,  for  they  had  guarantied  that 
she  should  deceive  nobody  in  the  administration  of  her  trust.  The  liability 
of  the  sureties  is  coextensive  with  that  of  the  administratrix,  and  embraces 
the  performance  of  every  duty  she  is  called  upon  to  discharge  In  the  course 
of  administration." 

Indeed,  the  general  proposition  is  well  settled  that  the  liability 
of  the  sureties  of  an  administrator  is  coextensive  with  that  of  the 
administrator,  and  that  every  decree  or  order  of  the  surrogate  which 
is  binding  on  the  administrator  is  equally  binding  on  his  sureties. 
Kelly  v.  West,  80  N.  Y.  139;  Harrison  v.  Clark,  87  N.  Y.  572;  Casoni 
v.  Jerome,  58  N.  Y.  315.  For  the  foregoing  reasons,  the  claims  of 
the  defendants  for  exemption  from  liability  upon  any  of  the  grounds 
so  far  considered  are  untenable. 

The  further  point  raised,  that  all  parties  connected  with  the  refer- 
ence, by  proceeding  as  they  did,  acquiesced  in  the  stipulation  filed 
by  the  administrator  to  pay  the  expense  personally,  and  consented 
to  accept  the  same  as  security  for  the  payment  of  their  expenses, 
and  that  consequently  the  defendants,  as  sureties,  are  not  liable,  is 
equally  untenable.  The  evidence  shows  that  the  plaintiff  opposed 
the  application  for  the  reference,  and  that  he  participated  in  the  sub- 
sequent proceedings  under  legal  compulsion.  There  was  no  waiver 
of  any  right  he  had  against  the  sureties.  Moreover,  if  the  defend- 
ants, as  sureties,  together  with  the  administrator,  wish  to  retain 
the  benefits  of  the  reference, — for  the  result  was  highly  beneficial 
to  them, — they  ought  to  be  made  to  shoulder  with  him  its  burdens. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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HENNESSEY  v.  PAULSEN  et  aL 


(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Ejectment— Parties— Occopant  of  Premises. 

Under  Code  Civ.  Proc.  9  1502,  providing  that  when  the  complaint 
demands  immediate  possession  the  occupant  must  be  made  defendant. 
It  is  no  defense  to  such  action  that  another  occupant,  claiming  a  several 
right  in  the  property,  was  not  made  defendant,  as  the  statute  Is  not  for 
the  benefit  of  the  occupants  who  are  made  defendants,  but  only  for  the 
benefit  of  those  who  are  not  made  defendants. 

Appeal  from  special  term. 

Ejectment  by  John  Hennessey  against  Martin  Paulsen  and  oth- 
ers. From  a  judgment  overruling  a  demurrer  to  a  part  of  the  an- 
swer, plaintiff  appeals.  Reversed. 

Argued  before  SEDGWICK,  C.  J.,  and  FREEDMAN  and  Mc- 
ADAM,  JJ. 

John  Townshend,  for  appellant. 
John  Vincent,  for  respondents. 

SEDGWICK,  C.  J.  The  action  is  in  ejectment.  The  complaint 
avers  that  the  defendants  wrongfully  entered  into  and  upon,  and 
took  possession  of,  the  lots  of  land  described,  etc.,  and  have  ever 
since  continued,  and  still  continue,  to  wrongfully  hold  and  possess 
the  same  adversely  to  the  plaintiff.  The  answer  alleged,  "for  a  fur- 
ther and  separate  defense,  that  there  is  a  defect  of  parties  defend- 
ant hereto,  in  that  at  the  time  of  the  commencement  of  this  action 
one  John  Mulhall  was,  and  now  is,  an  occupant  of  a  part  of  the 
premises  described  in  the  complaint,  as  a  tenant  of  one  Rachel 
Duffy,  who  was,  and  still  is,  the  legal  owner  and  in  possession  of  the 
whole  of  said  premises,  and  neither  of  said  persons  has  been  made 
a  party  defendant  herein."  To  this  the  plaintiff  demurred  on  the 
ground  that  the  matter  above  in  the  answer  was  insufficient  as  a  de- 
fense. The  decision  dismissed  the  complaint  It  also  adjudged 
that  the  action  be  divided  into  two  actions,  with  the  above-named 
defendants  as  parties  defendant  in  one  of  such  actions,  and  all  the 
remaining  defendants  as  parties  defendant  in  the  other  of  such  ac- 
tions; that  the  plaintiff  be,  and  he  hereby  is,  allowed  to  proceed 
herein,  as  he  may  be  advised,  against  such  others  as  are  not  above 
enumerated,  as  if  this  action  was  an  original  and  separate  action 
against  them.  It  will  be  seen,  by  section  1516,  Code  Civ.  Proc, 
that  the  latter  provision  of  the  judgment  for  a  division  of  actions  in 
ejectment  is  for  plaintiff's  benefit,  and  the  claim  for  a  division  is 
to  be  made  by  the  plaintiff.  Moreover,  it  is  inconsistent  with  the 
defendant  having  final  judgment  that  the  complaint  be  dismissed,  as 
in  this  case.    This  part  of  the  judgment  should  be  reversed. 

The  sufficiency  of  the  answer  is  placed  upon  section  1502,  Code 
Civ.  Proc:  "Where  the  complaint  demands  judgment  for  the  im- 
mediate possession  of  the  property  if  the  property  is  actually  occu- 
pied, the  occupant  thereof  must  be  made  defendant  in  the  action.'' 
For  whose  benefit  this  enactment  was  made,  is  a  fundamental  ques- 
tion. I  confine  the  determination  of  this  to  this  case  as  it  is.  The 


• 


Super.  Ct.]  shields  v.  robins.  639 ' 

complaint  alleges  that  the  six  defendants  are  in  the  wrongful  pos- 
session of  the  premises.  From  the  coarse  of  counsel  in  the  argu- 
ment, it  is  to  be  taken  that  the  defendants  were  charged  as  actual 
occupants  of  the  whole  of  the  premises.  The  answer  avers  that 
John  Mulhall  is  the  actual  occupant  of  part  of  the  premises.  The 
question  is  not  what  bearing  this  has  upon  the  plaintiff's  right  to 
recover,  or  the  quantity  he  may  recover,  but  whether,  in  the  absence 
of  Mulhall  as  a  defendant,  the  plaintiff  can  recover  anything.  It 
seems  clear  that  he  can.  He  can  recover  a  judgment  against  the 
defendants  for  a  right  to  the  possession  of  that  part  of  the  premises 
which  they  wrongfully  occupy,  or  the  whole,  according  to  the  proof. 
It  would  be  the  same  if  Mulhall  were  a  defendant,  and  if  he  estab- 
lished his  right  to  a  part  the  original  defendants  would  not  be 
helped,  for  they  could  prove  that  without  his  presence.  The  rights 
of  Mulhall,  if  he  have  any,  are  distinct  and  separate  from  those  of 
the  original  defendants.  The  presence  of  either  as  party  defend- 
ant is  not  necessary  to  the  preservation  of  the  full  rights  of  the 
other.  The  present  defendants  could  do  all  by  proof  that  could  be 
done,  were  Mulhall  a  party.  On  the  other  hand,  Mulhall,  consid- 
ered as  an  occupant,  has  the  legal  right  to  be  made  a  party  to  any 
action  which  may  have  the  effect  of  taking  his  right  of  occupation. 
To  accomplish  that,  he  must  be  made  a  party.  In  this  is  the  pur- 
pose of  the  section.  He  is  not  injured  or  affected  by  a  judgment 
against  other  parties.  He  has  a  right  several  from  those  other  par- 
ties. The  other  parties  are  not  affected  by  his  not  being  made  a  de- 
fendant In  my  opinion,  the  section,  in  a  case  like  the  present,  is 
not  meant  to  require  that,  if  one  occupant  be  sued,  another  occupant, 
not  sued,  must  be  made  a  defendant;  but  it  means  that,  for  an  ac- 
tion of  ejectment  to  be  valid  as  to  the  property  claimed,  an  occupant 
of  that  property  must  be  a  defendant.  It  would  be  a  defense  for 
other  defendants  that  they  are  not  occupants,  in  whole  or  in  part 
It  would  not  be  a  defense  that  an  occupant  who  claims  a  several 
right  in  the  property  should  be  made  a  party  before  the  action  could 
proceed  against  other  occupants.  I  therefore  think  that  the  section 
was  not  made  for  the  benefit  of  occupants  made  defendants,  but 
for  the  benefit  of  an  occupant  not  made  a  defendant.  The  decision 
must  be  confined  to  a  case  where  the  occupant  not  a  party  has  a  sev- 
eral right.  The  plaintiff  was  not  bound  to  make  Rachel  Duffy,  the 
landlord  of  Mulhall,  a  party.  Judgment  should  be  reversed,  with 
costs  of  the  appeal,  and  demurrer  sustained,  with  costs.  All  concur. 


412  Misc.  Rep.  332.) 

SHIELDS  v.  ROBINS. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Master  and  Servant— Negligence  of  Master— Evidence. 

In  an  action  by  a  servant  against  his  master  for  personal  injuries, 
it  appeared  that  while  plaintiff,  in  the  course  of  his  duty,  was  in  the 
elevator  in  the  building  where  he  was  employed,  he  was  struck  by  some 
falling  object.  There  was  no  evidence  as  to  what  struck  him  or  whence 
It  came,  nor  did  it  appear  that  the  building  or  machinery  was  out  of 
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repair,  or  that  anything  was  being  done  by  defendant's  direction  which 
might  reasonably  cause  anything  to  fall.  Held,  that  the  evidence  did 
not  show  any  negligence  on  the  part  of  the  defendant. 

Appeal  from  jury  term. 

Action  by  John  Shields  against  John  N.  Bobins  to  recover  damages 
for  personal  injuries.  From  a  judgment  entered  on  a  verdict  in  fa- 
vor of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Reversed. 

The  action  is  by  a  workman  against  his  employer  to  recover  damages  for 
personal  injuries.  The  defendant  occupied  the  building  No.  32  Washington 
street,  this  city,  for  making  repairs  to  steamships,  etc.  There  was  a  black- 
smith's shop  on  the  top  floor  of  the  building,  which  was  of  brick,  six  stories 
high.  The  floors  and  roof  were  of  timber.  An  elevator  was  on  the  premises, 
and  was  run  from  the  first  floor  to  the  top,  a  distance  of  about  54  feet.  There 
was  no  siding  to  the  elevator.  In  the  discharge  of  his  duty,  the  plaintiff,  on 
July  3,  1803,  was  going  up  in  the  elevator,  when  something  fell  upon  his 
head,  and  stunned  him,  doing  him  serious  injury.  There  is  no  proof  showing 
what  struck  him,  or  where  it  came  from;  but  that  it  was  some  falling  object 
Is  indisputable.  The  jury  found  a  verdict  in  favor  of  plaintiff  for  $1,500,  and 
from  the  judgment  entered  thereon,  and  the  order  denying  motion  for  a  new 
trial,  this  appeal  is  taken. 

Argued  before  FREEDMAN  and  McADAM,  JJ. 

W.  S.  Cogswell,  for  appellant. 

Wheeler,  Cortis  &  Godkin,  for  respondent 

McADAM,  J.  The  rule  is  universal,  and  has  no  exceptions  or  lim- 
itations, that  no  one  is  liable  for  injuries  io  the  person  or  property 
of  another  without  some  fault  or  negligence  on  his  part  Where 
no  contractual  relations  exist  between  the  parties,  the  presumption 
is,  until  the  contrary  is  shown,  that  every  man  has  performed  his 
duty,  and  it  is  incumbent  upon  one  who  alleges  a  failure  in  this  re- 
spect to  prove  facts  from  which  an  inference  of  negligence  may  be 
properly  drawn,  and  mere  proof  that  the  accident  happened  will 
not  authorize  such  an  inference.  Loeber  v.  Roberts  (Super.  Ct  X. 
Y.)  17  N.  Y.  Supp.  378.  No  contractual  relation  exists  here  except 
that  of  master  and  servant.  A  master's  liability  to  servants  for  in 
juries  sustained  in  the  course  of  their  employment  is  based  upon  the 
personal  negligence  of  the  employer;  and  the  evidence  must  estab- 
lish personal  fault  on  his  part,  or  what  is  equivalent  thereto,  to  jus- 
tify a  verdict;  and  he  is  entitled  to  the  benefit  of  the  presumption 
that  he  has  performed  his  dutv  until  the  contrary  appears.  Cahill 
v.  Hilton,  106  N.  Y.  512,  13  N.  E.  339;  Wood,  Mast.  &  S.  (2d  Ed.)  §§ 
345,  346.  Neglect  which  renders  the  master  liable  must  be  estab- 
lished either  by  direct  evidence  or  the  proof  of  facts  from  which  the 
inference  of  negligence  can  be  legitimately  drawn.  It  cannot  be  sup- 
ported by  mere  conjecture,  or  surmise,  but  must  be  made  referable 
by  the  proof  to  some  specific  cause  and  effect  for  which  the  master 
is  liable.  The  mere  fact  that  an  accident  occurred  which  caused  the 
injury  is  not  generally,  of  itself,  sufficient  to  authorize  an  inference 
of  negligence  against  a  defendant.  Dobbins  v.  Brown,  119  N.  Y.  1J?3, 
23  N.  E.  537. 

In  Wall  v.  Jones  (Sup.)  18  N.  Y.  Supp.  674,  it  appeared  that  the 
plaintiffs  intestate,  while  in  the  employ  of  the  defendant,  working 
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on  an  unfinished  building,  was  struck  by  a  falling  brick,  and  killed. 
The  court  said: 

"The  difficulty  with  the  plaintiff's  case  is  that  there  is  no  evidence  what- 
ever from  whence  the  brick  which  fell  and  killed  the  plaintiff's  intestate 
came.  •  •  •  There  is  nothing  to  show  that  the  falling  of  the  brick  was 
caused  by  negligence  upon  the  part  of  the  defendants.  Without  this  proof, 
there  was  no  evidence  upon  which  the  Jury  could  find  a  verdict  in  favor  of 
plaintiff." 

In  Evans  v.  Manufacturing  Co.,  5  Misc.  Rep.  330,  25  N.  Y.  Supp. 
509,  it  appeared  that  the  plaintiff's  son,  in  defendant's  employ,  while 
passing  on  a  ladder  from  one  floor  to  another  in  an  unfinished  build- 
ing, was  struck  by  something  falling  through  the  hatchway;  and  the 
court  said: 

"There  is  an  entire  lack  of  evidence  as  to  how  the  substance  which  struck 
plaintiff's  son  came  to  fall,  or  who  was  responsible  for  Its  falling.  Certainly, 
there  Is  no  proof  that  it  was  due  to  the  negligence  of  the  defendant  or 
any  of  its  servants;  and,  in  the  absence  of  such  proof,  there  was  nothing  on 
which  to  base  a  verdict  in  favor  of  the  plaintiff." 

The  maxim  "res  ipsa  loquitur,"  as  applied  in  Mullen  v.  St  John, 
57  N.  Y.  567,  and  other  cases  cited  by  the  respondent,  does  not  reach 
the  point  involved  here.  In  the  case  named,  a  building  fell  into  the 
street,  and  the  court  said  (page  572): 

"The  mind,  necessarily,  seeks  for  a  cause  for.  the  fall.  That  is,  apparently, 
the  bad  condition  of  the  structure." 

If  the  mind  seeks  for  a  cause  for  the  fall  of  the  object  which 
struck  the  plaintiff,  the  search  is  in  vain.  There  is  no  evidence  that 
there  was  anything  out  of  repair  about  the  building  or  the  machin- 
ery, or  that  anything  was  going  on  by  the  master's  direction  which 
might  reasonably  lead  to  the  falling  complained  of.  The  injury  may 
have  resulted  from  the  negligent  act  of  a  stranger  or  fellow  work- 
man, for  whose  conduct  the  defendant  would  not  be  liable;  and  it 
will  not  do  to  hold  that,  unless  the  defendant  satisfactorily  estab- 
lishes that  the  accident  was  not  caused  by  any  neglect  of  his,  the 
inference  must  follow  that  it  was  his  fault  At  times  the  peculiar 
circumstances  attending  accidents  may  be  of  such  an  unusual  char- 
acter as  to  call  upon  the  defendant  for  some  explanation.  But  such 
cases,  upon  examination,  will  be  found  to  rest  upon  their  own  pecul- 
iarities, and  not  to  extend  so  far  as  to  comprehend  one  like  the 
present,  wherein  the  plaintiff  claims  that  the  mere  fact  of  his  in- 
jury entitles  him  to  a  verdict,  because  the  defendant  failed  to  prove 
that  he  was  not  answerable  for  it 

In  Volkmar  v.  Railway  Co.,  134  N.  Y.,  at  page  420,  31  N.  E.  870, 
the  court  says: 

"It  has  been  held  that,  where  a  building  adjoining  a  street  falls  into  the 
street,  in  the  absence  of  explanatory  circumstances  negligence  will  be  pre- 
sumed, and  the  burden  is  placed  upon  the  owner  of  showing  the  use 
of  ordinary  care;  that  where  a  plaintiff  was  passing  on  a  highway  under  a 
railroad  bridge,  when  a  brick  fell  from  one  of  the  pilasters  upon  which  an 
Iron  girder  of  the  bridge  rested,  striking  him  upon  the  shoulder,  causing 
injury,  negligence  would  be  presumed;  that  where  a  barrel  rolled  out  of  the 
window  of  a  warehouse  onto  a  street,  injuring  a  person  passing,  negligence 
would  be  presumed;  that  where  a  person,  while  walking  along  the  street  In 
front  of  a  building,  was  struck  by  a  falling  chisel,  the  presumption  of  negll- 
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gene©  Is  sufficient  to  call  for  an  explanation;  that  where  plaintiff  was  Injured, 
while  walking  on  the  sidewalk  of  a  street  immediately  under  the  defendant's 
railroad,  by  being  struck  with  a  heavy  piece  of  metal  which  fell  from  one 
of  the  defendant's  cars  passing  above,  from  the  nature  of  the  accident  negli- 
gence might  be  Inferred,"  etc 

In  the  case  above  cited,  a  bolt  fell  on  the  head  of  the  plaintiff, 
who  was  riding  in  a  wagon  underneath  the  defendant's  elevated 
structure,  and  the  action  was  to  recover  damages  for  the  injuries. 
The  plaintiff  proved  that  the  bolt  in  question  passed  through  the 
guard  rail  and  stringer  of  the  railroad,  and  the  iron  plate  had  been 
held  in  place  by  a  nut,  and  that  the  bolt  broke  about  two  inches  from 
the  nut  It  was  the  duty  of  the  defendant  to  keep  its  roadway  in 
such  condition  that  no  such  accident  conld  occur,  or  to  overcome 
the  implication  of  negligence  by  proving  that  it  had,  by  inspection 
or  otherwise,  exercised  every  reasonable  care  to  guard  against  such 
result  So  where  the  piece  of  metal  fell  from  one  of  the  defend- 
ant's cars  passing  above,  where  the  brick  forming  part  of  the  pilas- 
ter supporting  the  girder  of  a  bridge  fell,  where  the  barrel  rolled  oat 
of  the  window  of  the  warehouse,  where  a  pedestrian  was  struck  by 
a  falling  chisel, — in  all  these  instances  the  injury  was  made  referable 
to  some  specific  cause  and  effect  in  reference  to  which  the  defend- 
ant was  under  an  obligation,  which  presumptively  had  been  neglect- 
ed. But  here  the  building  had  been  in  use  for  more  than  20  years. 
No  repairs  were  going  on,  nor  did  it  appear  that  the  object  which 
struck  the  plaintiff  fell  out  of  the  roof  or  any  part  of  the  premises 
which  the  defendant  was  under  any  obligation  to  keep  in  order. 
So  that  there  was  absolutely  nothing  to  which  the  accident  could 
be  attributed,  and  the  mere  fact  of  its  occurrence  does  not  militate 
against  the  defendant  or  charge  him  with  neglect  of  any  duty  owing 
to  the  plaintiff. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 


(12  Misc.  Uep.  329.) 

DAVID  STEVENSON  BREWING  CO.  v.  IBA  et  al. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Mortgages — Priorities — Record. 

The  assignee  In  good  faith,  and  for  value,  of  a  recorded  mortgage, 
gets  no  preference  over  a  prior  unrecorded  mortgage,  by  reason  of  such 
record,  when  his  assignor  could  not  claim  such  preference. 

Appeal  from  equity  term. 

Action  by  David  Stevenson  Brewing  Company  against  Caspar 
Iba  and  others  to  have  mortgage  filed  subsequent  to  one  to  defend- 
ants declared  prior  and  superior.  Judgment  was  entered  in  favor 
of  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM,  J. 

Joseph  Steiner,  for  appellant  Iba. 

A  &  C.  Steckler,  for  appellants  Lewis. 

W.  G.  McCrea,  for  respondent 
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Mc ADAM,  J.  This  is  a  suit  by  the  plaintiff  to  have  a  chattel  mort- 
gage made  to  it  by  George  J.  Sawyer,  though  subsequently  filed,  de- 
clared prior  and  superior  to  one  made  by  him  to  Caspar  Iba,  and  as- 
signed to  the  defendants  Lewis,  on  the  ground  that  Iba,  the  assignor, 
at  the  time  of  the  execution  of  the  mortgage  to  him,  knew  of  the  ex- 
istence of  the  mortgage  to  the  plaintiff,  and  had  agreed  that  the  same 
should  be  a  prior  lien  to  his,  and  for  damages  by  reason  of  the  defend- 
ants' conversion  of  the  property  covered  thereby.  The  case  presented 
a  conflict  of  evidence,  and  the  trial  judge,  on  evidence  sustaining  the 
finding,  held  with  the  plaintiff  on  the  facts,  and,  as  conclusions  of 
law,  decided  that  the  chattel  mortgage  given  by  Sawyer  to  Iba,  al- 
though first  filed,  was  subject  to  the  prior  lien  of  the  chattel  mort- 
gage held  by  the  plaintiff;  that  Iba  took  his  mortgage  for  an  ante- 
cedent debt,  except  as  to  the  sum  of  |12;  and  that  the  defendants 
Lewis,  as  assignees,  took  the  title  of  their  assignor,  and  nothing 
more.  The  rule  is  that  an  assignee,  in  good  faith  and  for  value,  of  a 
recorded  mortgage,  gets  no  preference  over  a  prior  unrecorded  mort- 
gage* hy  reason  of  such  record,  when  his  assignor  could  not  claim  it, 
Greene  v.  Warnick,  64  N.  Y.  220;  Decker  v.  Boice,  83  N.  Y.  215; 
Rapps  v.  Gottlieb,  142  N.  Y.  164,  36  N.  E.  1052.  We  find  no  error, 
and  the  judgment  appealed  from  must  be  affirmed,  with  costs. 


(12  Misc.  Rep.  372.) 

CROMWELL  v.  HUGHES. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Evidence— Admissions  in  Pleadings. 

A  party  may  take  advantage  of  admissions  in  his  adversary's  pleading, 
so  far  as  they  are  In  his  favor,  and  disprove  the  residue. 

Appeal  from  jury  term. 

Action  by  William  Nelson  Cromwell,  assignee,  against  John  B. 
Hughes.  From  an  order  dismissing  the  complaint,  plaintiff  ap- 
peals. Reversed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM  and  SEEK- 
MAN,  JJ. 

William  J.  Curtis,  for  appellant 
Hawkins  &  Delafield,  for  respondent. 

PER  CURIAM.  The  complaint  alleges  that  the  plaintiffs  as- 
signors, Decker,  Howell  &  Co.,  as  bankers  and  brokers,  opened  an 
account  with  the  defendant  for  the  purchase  and  sale  upon  commis- 
sion of  stocks  and  similar  securities;  that  as  such  bankers  and 
brokers  they  bought  various  stocks  and  securities  for  the  defendant 
upon  commission,  and  expended  various  sums  of  money  therefor  at 
his  request  and  on  his  account,  and  loaned  him  money  from  time  to 
time  at  his  request,  in  such  manner  and  to  such  extent  that  on  No- 
vember 11,  1890,  there  was  due  to  said  firm  from  the  defendant  on 
account  of  such  transaction  $11,879.44.  It  is  also  alleged  that,  after 
crediting  the  defendant  with  the  proceeds  of  certain  collaterals  sold 
on  the  defendant's  account,  there  remained  a  balance  due  to  said 
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firm  from  the  defendant  of  f 4,470.02,  for  which  the  plaintiff  demands 
judgment  The  material  allegations  of  the  complaint  were  denied 
by  the  defendant,  who  pleaded,  as  a  second  defense,  that  about  June 
23,  1890,  he,  the  defendant,  jointly  with  10  others  named  in  the  an- 
swer, entered  into  a  syndicate,  combination,  or  pool  to  trade  or  spec- 
ulate on  joint  account  in  the  stock  of  the  Louisville,  New  Albany 
&  Chicago  Railway  Company,  and  for  other  purpose*,  and  employed 
the  firm  of  Decker,  Howell  &  Co.  to  make  the  purchases  and  sales 
on  their  joint  account,  and  that  the  balance  alleged  in  the  complaint 
to  be  due  from  the  defendant  is  by  reason  of  the  purchases  and  sales 
on  account  of  said  pool.  Upon  the  trial  the  plaintiff  offered  in  evi- 
dence an  agreement  signed  by  the  defendant,  in  which  the  latter, 
after  reciting  that  he  desires  to  take  an  interest  in  the  pool  of  not 
less  than  700  shares  of  said  stock,  agrees  to  be  responsible  for  said 
700  shares,  upon  condition  that,  when  enough  agreements  like  that  in 
question  shall  be  delivered  to  Decker,  Howell  &  Co.  to  make  7,000 
shares  of  such  stock  in  said  pool,  the  agreement  signed  by  the  de- 
fendant shall  take  effect.  This  agreement  is  marked  "Exhibit  3" 
in  the  case,  and  shows  a  personal  and  individual  responsibility  on  the 
part  of  the  defendant,  conditioned  only  upon  Decker,  Howell  &  Co. 
procuring  10  others  to  enter  into  similar  obligations. 

At  the  trial  the  plaintiff  invoked  th«  benefit  of  the  admissions 
contained  in  the  second  defense  to  the  action,  and  then  placed  the 
defendant  upon  the  stand,  and  proved  by  him  that  Exhibit  3  was 
the  agreement  referred  to  in  his  answer.  The  plaintiff  thereupon 
claimed  that  this  writing,  coupled  with  the  evidence  of  the  defend- 
ant and  the  admissions  in  his  answer,  proved  that  the  conditions 
upon  which  it  was  to  become  obligatory  had  been  carried  into  effect; 
that  is  to  say,  that  the  pool  agreement  had  been  executed  by  the 
other  10  persons  as  to  the  whole  7,000  shares,  and  hence  the  defend- 
ant's writing  had  ripened  into  a  binding  obligation.  The  trial  judge 
held  that  the  plaintiff  could  not  avail  himself  of  the  defendant's  ad- 
mission to  the  effect  that  the  pool  agreement  was  entered  into,  with- 
out also  accepting  and  being  bound  by  the  defendant's  conclusion 
that  the  agreement  was  a  joint  one.  We  think  this  was  error.  If 
the  admission  in  the  pleading  had  alone  been  relied  on  by  the  plain- 
tiff, the  ruling  might  have  been  correct,  but,  coupled  with  the  evi- 
dence of  the  defendant  and  the  production  of  Exhibit  3,  we  think 
it  erroneous.  A  party  is  not  bound  by  the  admission  of  his  adver- 
sary in  a  pleading,  but  is  at  liberty  to  use  it  so  far  as  it  makes  in 
his  favor,  and  to  disprove  the  residue;  that  is,  he  is  not  estopped 
by  it  Mott  v.  Ice  Co.,  73  N.  Y.  543,  550;  Whitney  v.  Town  of  Ti- 
conderoga,  53  Hun,  214,  6  N.  Y.  Supp.  844;  Abb.  Tr.  Briefs,  p.  457; 
Algase  v.  Association  (Sup.)  29  N.  Y.  Supp.  101.  It  was  not  neces- 
sary to  prove,  as  against  all  11  members  of  the  pool,  that  the  agree- 
ment had  gone  into  force;  10  of  them  were  not  before  the  court  The 
defendant's  admission  that  they  executed  like  agreements  is  all 
that  is  required  to  bind  him  by  way  of  proof  of  the  fact;  and,  taken 
together  with  his  identification  of  Exhibit  3,  his  admission  dispenses 
with  any  further  proof  of  the  completion  and  going  into  effect  of  the 
pool  agreement  as  far  as  he  is  concerned.    We  think  this  was  the 
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effect  of  the  writing,  evidence,  and  admission  construed  together. 
When  the  complaint  was  dismissed,  the  case  had  not  reached  the 
point  where  it  might  be  intelligently  decided  whether  the  contract 
sued  upon  was  against  law  or  public  policy,  and  this  question  is  not 
discussed  on  the  respondent's  points.  It  is  not,  therefore,  before 
us  in  a  manner  to  require  further  comment  The  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

(12  Misc.  Rep.  376.) 

CANTONI  v.  FORSTER. 
(Superior  Court  of  New  York  City,  General  Term.  May  6,  1898.) 

1.  Injunction— Against  Action  on  Released  Claim. 

Defendant  will  be  enjoined  from  suing  plaintiff  on  a  claim  which,  for  a 
valuable  consideration,  she  has  released,  when  the  claim  is  of  such  char- 
acter that  an  action  on  it  would  do  irreparable  damage  to  plaintiff  in  his 
business  reputation  and  feelings. 

2.  Counterclaim— Necessity  of  Pleading. 

Defendant  is  not  required  to  set  up  as  a  counterclaim  an  Independent 
cause  of  action  existing  in  his  favor  against  plaintiff  when  the  action  was 
commenced. 

Appeal  from  special  term. 

Action  by  Salvatore  Cantoni  against  Elsa  Forster  to  restrain  de- 
fendant from  prosecuting  an  action  at  law  in  violation  of  an  agree- 
ment not  to  sue.  Prom  an  order  continuing  an  injunction  during 
the  pendency  of  this  action,  defendant  appeals.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  FBEEDMAJN  and  Mc- 
ADAM,  JJ. 

Samuel  H.  Bandell,  for  appellant. 
Charles  W.  Brooke,  for  respondent. 

FREEDMAN,  J.  The  injunction  continued  during  the  pendency 
of  the  action  by  the  order  appealed  from  restrains  the  defendant 
from  suing  or  prosecuting  the  plaintiff  in  any  action  at  law  or  in 
equity  in  violation  of  the  terms  of  a  certain  agreement  of  com- 
promise and  settlement  made  by  her  with  the  plaintiff,  and  par- 
ticularly from  further  proceeding  in  an  action  brought  by  her 
against  him  in  this  court,  in  violation  of  the  terms  of  said  agree- 
ment and  settlement  The  present  action  was  brought  in  equity 
to  compel  the  defendant  to  specifically  perform  an  agreement  of 
settlement  and  compromise  by  her  entered  into  with  the  plaintiff, 
and  for  a  -permanent  injunction  restraining  her  from  violation  of 
the  said  contract.  If  the  action  will  lie  as  brought,  the  record  be- 
fore us  discloses  sufficient  grounds  in  support  of  the  order  appealed 
from,  and  in  such  case  the  order  may  be  sustained  under  sections 
003  and  604  of  the  Code  of  Civil  Procedure.  The  principal  ques- 
tion, therefore,  is  whether  the  plaintiff  can  maintain  the  action  as 
brought. 

The  material  allegations  of  the  complaint,  briefly  stated,  are  as 
follows: 

"That  prior  to  May  21,  1892,  the  defendant  falsely  charged  the  plaintiff 
to  have  been  the  father  of  certain  children  by  her  theretofore  begotten,  and 
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with  having  promised  to  marry  her,  and  with  having  promised  to  make  sub- 
stantial provision  for  her  in  case  of  his  death;  and  also  that  defendant  had 
rendered  certain  services  to  the  plaintiff  as  a  housekeeper.  That  to  avoid 
scandal  and  to  purchase  his  peace,  etc.,  the  plaintiff,  on  May  21,  1802,  entered 
Into  an  agreement  with  the  defendant  whereby,  for  a  valuable  considera- 
tion then  and  there  paid  to  her,  the  defendant  contracted  and  agreed  to 
release  the  plaintiff  from  any  and  every  one  of  her  claims  arising  in  any 
manner  from  any  of  the  matters  above  set  forth,  or  from  any  matter,  cause, 
or  thing  whatsoever  from  the  beginning  of  the  world  down  to  said  21st 
day  of  May,  1892,  and  that  she  would  never  thereafter  sue  or  cause  him  to 
be  sued  by  virtue  thereof.  That  thereupon,  pursuant  to  said  agreement, 
the  defendant  executed,  acknowledged,  and  delivered  to  the  plaintiff  a  gen- 
eral release  under  seal.  That  thereafter,  and  on  the  29th  day  of  May,  1892, 
the  defendant  began  an  action  In  the  supreme  court  against  the  plaintiff 
to  recover  $250,000  damages,  on  substantially  the  same  ground.  That  again, 
to  avoid  scandal,  etc.,  and  Irreparable  damage,  etc.,  and  to  buy  his  peace, 
etc.,  the  plaintiff  entered  into  another  and  further  contract  with  the  defend- 
ant on  June  2,  1892,  whereby,  In  consideration  of  the  sum  of  $6,000  to  the 
defendant  then  paid,  the  defendant  contracted  and  agreed  that  she  would 
not  thereafter  In  any  manner  communicate  with,  harass,  or  annoy  the  plain- 
tiff by  suits  at  law  or  In  equity,  In  person,  by  procurement,  or  otherwise, 
by  virtue  of  any  claim  or  claims  theretofore  made  by  her;  that  the  action 
then  begun  by  her  should  be  discontinued;  and  that  the  plaintiff  should  be 
released  and  discharged  from  any  and  all  claims,  etc.  And,  In  considera- 
tion of  said  sum  of  $0,000,  the  defendant  further  agreed  to  ratify  and  con- 
firm her  prior  general  release  to  the  plaintiff,  dated  May  21,  1892;  and  she 
then  and  there  duly  swore  to  the  due  execution  thereof  by  her,  and  that 
she  intended  and  agreed  then  and  now  to  be  irrevocably  bound  thereby. 
That  thereafter,  on  the  9th  day  of  March,  1894,  in  violation  and  breach  of 
said  agreements  of  settlement  and  compromise,  the  defendant  caused  an- 
other action  to  be  commenced  against  the  plaintiff  In  this  court,  upon  sub- 
stantially the  same  claims  as  theretofore  made  and  released  by  her.  That 
in  this  action  she. claimed  damages  In  the  sum  of  $170,000.  That  the  said 
action  is  at  Issue  and  on  the  calendar  of  this  court,  awaiting  trial.  That  the 
complaint  therein  Is  unverified;  and  that  the  answer  therein  of  this  plain- 
tiff consists  of  a  general  denial,  duly  verified.  That  plaintiff  Is  a  member 
of  the  New  York  Stock  Exchange,  and  has  conducted  the  business  of  bank- 
ing and  brokerage  at  No's.  25,  35,  and  49  Wall  street,  in  the  city  of  New 
York,  for  the  last  twenty-two  years.  That  he  is  a  member  of  a  number  of 
clubs,  organizations,  and  exchanges,  wherein  his  character  and  good  repute 
are  of  pre-eminent  value  to  him  and  to  his  business.  That  if  this  defendant 
is  permitted  to  break  and  violate  her  said  agreements  not  to  sue  this  plain- 
tiff, and  to  be  bound  and  forever  barred  by  the  said  general  release  as 
hereinabove  set  forth,  the  prosecution  and  trial  of  the  said  action  will  produce 
irreparable  wrong,  Injury,  and  damage  to  this  plaintiff,  to  his  credit,  and 
to  his  business,  as  also  to  his  reputation  and  feelings;  and  that  the  prosecu- 
tion of  said  action  is  against  equity  and  good  conscience.  That  the  said 
injuries  will  be  great  and  Irreparable,  and  cannot  be  compensated  for  In 
money.  Wherefore  plaintiff  prays  judgment  that  the  said  defendant,  her 
agents,  attorneys,  and  servants,  be  forever  enjoined  and  restrained  from 
prosecuting  the  action  commenced  and  now  pending  in  the  superior  court  in 
the  city  of  New  York  against  this  plaintiff;  and  also  from  bringing  or  pros- 
ecuting any  other  action  or  proceeding  against  this  plaintiff,  at  law  or  in 
equity,  upon  any  alleged  right,  claim,  or  demand  whatsoever  accruing  or 
accrued,  or  so  claimed  by  her  to  be  due  and  owing  by  plaintiff  to  said  defend- 
ant, Forster,  prior  to  June  2,  1892,  the  date  of  said  agreement  and  general 
release,  and  that  as  to  any  and  all  of  the  said  alleged  claims  or  demands 
so  accruing,  or  claimed  to  be  so  accrued,  this  court  declare  the  said  general 
release  and  agreement  a  perpetual  bar;  and  from  In  any  manner  persecuting, 
harassing,  importuning,  communicating  with,  or  annoying  the  plaintiff,"  etc 

The  defendant  contends  that  upon  this  complaint  the  plaintiff 
cannot  obtain,  as  final  relief  by  judgment,  a  perpetual  injunction  re- 
straining the  prosecution  of  her  action  in  this  court,  for  the  rea- 
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son  that  it  fully  appears  that  the  plaintiff  has  an  adequate  remedy 
at  law  by  pleading  his  alleged  agreements  and  releases  as  a  bar 
to  said  action,  and  that,  therefore,  plaintiff's  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

It  may  be  conceded  that,  as  an  abstract  proposition,  it  is  true 
that  a  court  of  equity  will  not  restrain  an  action  at  law  when  the 
question  is  the  same  at  law  and  in  equity,  and,  furthermore,  that 
the  fact  that  the  plaintiff  failed  to  plead  in  defendant's  action  the 
defense  in  bar  now  disclosed  does  not  entitle  him  to  injunctive  re- 
lief in  the  present  action,  because  the  court  has  the  power,  on  his 
motion,  to  permit  him  to  amend  his  answer  in  defendant's  action  by 
adding  the  defense  in  bar.  The  difficulty  with  defendant's  conten- 
tion is  that  the  facts  set  forth  in  plaintiff's  complaint  are  sought  to 
be  made  available  not  only  for  the  purpose  of  defeating  defend- 
ant's action,  but  also  for  the  purpose  of  preventing  the  institution 
of  future  actions  or  proceedings,  or  the  threats  of  any,  and  thus  to 
make  further  annoyance  impossible.  The  action  of  the  plaintiff  is 
in  the-nature  of  one  for  the  specific  performance  of  a  covenant,  and 
the  principal  final  relief  sought  to  be  obtained  is  an  injunction,  the 
violation  of  which  would  render  the  defendant  liable  to  be  punished 
for  contempt  The  power  of  a  court  of  equity  to  restrain  the  breach 
of  a  contract  where  the  injury  from  a  violation  of  it  would  be  irrep- 
arable in  damages  is  well  settled.  10  Am.  &  Eng.  Enc.  Law,  pp. 
937-942,  and  cases  there  cited.  And  the  tendency  in  this  country 
is  to  extend  the  equitable  jurisdiction  to  all  cases  in  which  either 
of  the  parties  is  fairly  entitled  to  a  more  perfect  relief  than  he 
can  get  at  law.  Wat  Spec.  Perf.  §  16.  The  case  of  Sampson  v. 
Wood,  reported  in  a  note  to  Carpenter  v.  Keating,  10  Abb.  Pr.  (N. 
&)  223,  is  on  all  fours  with  the  case  at  bar,  and  in  it  the  right  to  in- 
junctive relief  was  upheld. 

Beach  on  Injunction  (Ed.  1895,  §  567)  says: 

"Thus,  if  a  person,  In  disregard  of  his  agreement  to  execute  certain  re- 
leases, brings  an  action  on  the  claim  which  was  agreed  to  be  released,  the 
defendant  is  entitled  to  have  the  action  restrained,  and  to  a  decree  for  the 
specific  performance  of  the  agreement  to  release." 

And  in  support  of  this  proposition  he  cites  Baker  v.  Hawkins, 
URL  359,  which,  on  examination,  will  be  found  a  well-considered 
case. 

In  Deen  v.  Milne,  113  N.  Y.  303,  20  N.  E.  861,  where  a  stipulation 
between  the  parties  to  discontinue  an  action  in  the  marine  court, 
and  that  a  judgment  therein  should  be  discharged  and  vacated  of 
record,  had  been  lost,  it  was  held  that  the  judgment  debtor  could 
maintain  an  action  to  establish  and  compel  the  specific  perform- 
ance of  the  contract,  and  that,  assuming  such  debtor  had  a  remedy 
by  motion  in  the  marine  court,  this  was  no  defense  to  the  action. 

Many  other  analogous  cases  could  be  referred  to,  but  the  author- 
ities already  cited  sufficiently  demonstrate  that  the  plaintiff  has 
shown  more  than  a  mere  defense  to  defendant's  action,  and  that  he 
may  claim  independent  equitable  relief. 

The  question,  then,  remains  whether  the  defendant's  action  hav- 
ing been  first  commenced,  the  plaintiff,  under  our  Code  practice, 
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was  bound  to  set  his  claim  up  in  that  action  by  way  of  a  counter- 
claim. This  question  must  be  deemed  to  have  been  determined 
in  Brown  v.  Gallaudet,  80  N.  Y.  413,  where  it  was  expressly  held 
that  the  defendant,  in  all  actions  in  a  court  of  record,  is  not  bound 
to  avail  himself  by  way  of  counterclaim  of  an  independent  cause  of 
action  existing  in  his  favor  against  the  plaintiff,  arid  that  the  rule 
in  this  respect  was  not  changed  by  the  Code.  There  has  been  no 
change  in  the  Code  since  that  time  prescribing  a  different  rule. 

The  other  points  raised  by  the  brief  of  appellant's  counsel  do  not 
require  special  notice.  The  order  appealed  from  should  be  affirmed, 
with  f  10  costs  and  disbursements.   All  concur. 

(12  Misc.  Rep.  359.) 

MISSIONARY  SOCIETY  OF  ST.  PAUL  THE  APOSTLE  et  a!,  v.  NEW 
YORK  EL.  R.  CO.  et  aL 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1893.) 

Emxnent  Domain— Damages— Set-Off. 

Damages  to  plaintiffs'  premises,  caused  by  the  construction  of  an  ele- 
vated railroad  In  the  street  on  which  such  premises  abut,  are  not  subject 
to  a  set-off  for  benefits  to  adjacent  premises  owned  by  plaintiff,  but  not 
abutting  on  the  railroad. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Missionary  Society  of  St  Paul  the  Apostle  and 
others  against  New  York  Elevated  Railroad  Company  and  an- 
other for  damages  to  plaintiffs'  property  caused  by  construction  and 
maintenance  of  defendants'  railroad.  A  judgment  was  entered  in 
favor  of  plaintiffs,  and  defendants  appeal.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM,  J. 

Davies,  Short  &  Townsend,  for  appellants. 
Edwin  M.  Felt,  for  respondents. 

McADAM,  J.  The  judgment  appealed  from  restrains  the  de- 
fendants from  the  further  maintenance  and  operation  of  their  ele- 
vated railroad  in  front  of  the  plaintiffs'  premises,  unless  within  a 
certain  time  the  defendants  pay  to  the  plaintiffs  the  sum  of  f 14,700, 
with  interest.  No  past  damages  were  awarded,  owing  to  the  fact 
that  the  plaintiffs'  property,  for  which  there  was  a  recovery,  con- 
sists partly  of  vacant  lots  and  partly  of  land  covered  by  a  church 
building  which  is  not  adapted  for  purposes  of  renting,  but  for  use  as 
a  whole.  That  being  so,  all  objections  and  exceptions,  which  relate 
to  testimony  taken  to  show  rental  or  past  damage,  may  be  con- 
sidered as  outside  of  this  appeal.  The  case  fails  to  show  that  the 
referee  considered  noise  as  an  element  of  damage  in  determining 
the  fee  damage. 

The  recovery  was  properly  confined  to  the  avenue  lots  extending 
from  the  westerly  line  of  Ninth  avenue  west  100  feet,  and  to  so  much 
additional  land  as  is  actually  covered  by  the  church  building.  The 
defendants'  claim  that  other  land  of  the  plaintiffs  in  the  rear  of  the 
premises  in  controversy,  and  having  no  easement  of  light,  air,  and 


Super.  Ct.]  A.  L.  &  J.  J.  REYNOLDS  CO.  V.  DKEYEK. 


649 


access  in  and  over  Ninth  avenue  appurtenant  to  it,  but  abutting  on 
the  side  streets,  was  benefited  by  the  construction,  maintenance,  and 
operation  of  the  elevated  road  on  Ninth  avenue,  and  that  such  benefit 
should  be  set-off  against  the  fee  damage  awarded  by  the  judgment 
appealed  from,  is  untenable.  Upon  the  whole  case,  we  think  the 
judgment  is  fairly  sustained  by  the  evidence,  that  substantial  justice 
has  been  done,  and  that  the  record  discloses  no  error  which  calls  for 
reversal.    The  judgment  should  be  affirmed,  with  costs. 

(12  Misc.  Rep.  368.)  * 

A.  L.  &  J.  J.  REYNOLDS  CO.  v.  DREYER. 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

L  Injunction— Against  Breach  of  Contract. 

Plaintiff  employed  defendant  to  drive  a  wagon,  and  sell  and  deliver 
groceries,  In  the  city  of  New  York,  under  an  agreement  that  he  should 
not,  within  six  months  after  the  termination  of  his  contract  of  employ- 
ment, engage  in  business  in  competition  with  plaintiff  within  10  miles  of 
the  city.  Held,  that  Injunction  would  He  to  restrain  defendant  from  vio- 
lating such  agreement 

2.  Same— Effect  of  Deposit  as  Liquidated  Damages. 

The  fact  that  an  employe  had  deposited  with  his  employer  a  sum  of 
money,  to  be  retained  as  liquidated  damages  In  case  of  a  violation  of  the 
contract,  did  not  prevent  the  issuance  of  an  injunction  to  restrain  such 
violation. 

Action  by  the  A.  L.  &  J.  J.  Reynolds  Company  against  Frederick 
N.  Dreyer.  STrom  an  order  granting  an  injunction  pendente  lite,  de- 
fendant appeals.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  McADAM,  J. 

Howe  &  Hummel,  for  appellant. 
Richard  L.  Sweezy,  for  respondent 

SEDGWICK,  C.  J.  The  plaintiff  was  engaged  in  the  city  of  New 
York  and  its  suburbs,  in  business  as  a  wholesale  dealer  in  cheese, 
butter,  and  groceries;  its  sales  being  mainly  effected  through  the 
medium  of  salesmen  driving  over  established  routes,  and  supplying 
goods  to  grocers  doing  business  in  the  line  of  such  routes.  The  de- 
fendant entered  into  the  employment  of  the  plaintiff's  predecessor  as 
one  of  its  salesmen,  driving  a  wagon  over  plaintiff's  routes;  and  the 
defendant  contracted  with  the  company,  among  other  things,  "that  he 
would  not,  within  the  period  of  six  months  after  his  employment  in 
said  business  should  cease,  directly  or  indirectly,  engage  in  business 
in  the  city  of  New  York,  or  within  a  radius  of  ten  miles  from  said  city, 
in  competition  with  his  said  employer,  either  on  his  own  account  or 
as  a  servant  or  employe*  of  others."  The  defendant  afterwards  was 
duly  discharged  from  plaintiffs  employment  Since  the  discharge 
the  defendant  has  driven  a  horse  and  wagon,  carrying  supplies  of  the 
same  kind  that  plaintiff  does  business  in,  soliciting  customers  of  the 
plaintiff  on  the  same  routes  that  he  formerly  used.  The  order  below 
enjoined  the  defendant  from  continuing  this  practice. 

There  is  an  objection  that  an  injunction  will  not  be  granted  be- 
cause the  services  of  the  defendant  were  not  unique,  special,  or  ex- 
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traordinaryj  premising  by  saying  that  this  applies  to  a  case  where, 
at  the  time  the  injunction  is  asked,  the  services  are  claimed  by  the 
plaintiff  in  the  action  in  his  business.  It  appears  that  the  plaint  Iff 
here  asks  for  no  service,  and  does  ask  that  the  defendants  shall  per- 
form his  promise  not  to  compete  with  it  or  take  away  its  customers. 
This  objection  must  be  overruled. 

Another  objection  is  that  the  plaintiff  took  an  agreement  that  $300 
deposited  with  it  should  be  liquidated  damages  for  any  breach  by 
defendant  This  objection  is  invalidated  by  Diamond  Match  Co.  v. 
Eoeber,  106  N.  Y.  473,  13  N.  E.  419. 

The  recital  of  the  order  to  show  cause  sufficiently  states  the 
grounds  of  the  order  of  injunction.  An  order  to  show  cause  why 
the  injunction  should  not  be  continued,  accompanied  by  an  injunc- 
tion, may  be  made  ex  parte,  and  it  need  not  be  shown  by  the  papers 
that  there  is  reason  for  a  notice  of  less  than  eight  days.  The  order 
is  affirmed,  with  $10  costs  and  disbursements. 


(12  Misc.  Rep.  302.) 

JUNG  v.  STARIN. 
(Superior  Court  of  New  York  Olty,  General  Term.  May  6,  1895.) 

1.  Negligence — Concurrent  Acts— Who  Liable. 

A  shipowner  is  liable  to  a  passenger  on  his  vessel  for  injuries  sustained 
In  a  collision  caused  by  the  concurrent  negligence  of  the  colliding  ships. 

2.  Collision — Question  for  Jury. 

Plaintiff,  while  a  passenger  on  a  barge  In  tow  of  defendant's  tug  T., 
was  Injured  by  collision  of  the  barge  with  the  tug  boat  tJ.,  towing  two 
schooners.  The  T.,  being  on  the  starboard  side  of  the  U.,  signaled  that 
she  Intended  to  cross  the  U.'s  bows,  which  signal  was  responded  to, 
directing  her  to  proceed,  whereupon  the  T.  kept  her  course.  At  the  time 
of  the  signal  the  stern  of  the  T.  was  hidden  by  the  point  of  an  island, 
and  the  pilot  of  the  U.  did  not  know  that  she  had  a  tow,  and,  when  that 
fact  became  apparent,  it  was  too  late  to  avoid  the  collision.  Bdd,  that  the 
question  of  defendant's  negligence  should  have  been  snbmitted  to  the 
jury,  though  Act  Cong.  March  3,  1885,  art.  16,  provides  that  hi  danger  of 
collision  the  ship  which  has  the  other  on  her  starboard  side  should  keep 
out  of  the  way,  and  article  22  provides  that,  where  one  of  two  ships  has 
to  keep  out  of  the  way,  the  other  shall  keep  her  course,  as  defendant 
would  be  liable,  notwithstanding  the  fact  that  he  compiled  with  the  rules 
of  navigation,  if,  by  the  adoption  of  reasonable  orecautlons,  he  might  have 
avoided  the  collision. 

Appeal  from  jury  term. 

Action  by  Margaretha  Jung  against  John  H.  Starin  for  personal 
injuries  sustained  while  a  passenger  on  defendant's  ship.  The  com- 
plaint was  dismissed,  and  plaintiff  appeals.  Reversed. 

The  action  is  by  the  plaintiff  to  recover  $5,000,  damages  for  personal  in- 
juries. In  consequence  of  a  collision  between  defendant's  fleet.  In  tow  of  his 
steamboats  Hunt  and  Titan,  and  another  fleet  of  two  schooners,  In  tow  of 
the  tug  Unit,  belonging  to  other  parties,  the  plaintiff,  who  was  aboard  an 
excursion  barge  in  defendant's  fleet,  was  violently  thrown  down  and  Injured. 
Defendant's  fleet  consisted  of  the  steamboat  Thomas  A.  Hunt,  to  either  side 
of  which  was  attached  a  barge;  the  steamboat  being  further  in  tow  of  the 
tugboat  Titan.  As  this  fleet  was  going  north  on  the  east  side  of  Blackwell's 
Island,  and  about  to  round  the  northerly  point  of  that  island,  Intending  to 
make  for  the  shore  on  the  New  York  side  at  Eighty-Sixth  street,  the  tug 
Unit  was  seen  to  come  up  on  the  westerly  side  of  Blackwell's  Island,  with 
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two  schooners  in  tow.  The  account  of  ffie  collision  furnished  by  the  plain- 
tiff's witnesses  proves  that  the  tugboat  Unit,  with  a  barge  attached  to  each 
side,  was  proceeding  up  the  East  river  on  the  New  York  side  of  Blackwell's 
Island;  that  the  tide  was  running  flood,  about  six  knots  an  hour;  that  there 
was  practically  no  wind;  and  that  she  was  going  under  her  own  steam, 
at  the  rate  of  two  knots  per  hour,  making,  in  addition  to  the  tide,  a  speed  of 
about  eight  miles  an  hour  by  land.  When  the  fleet  had  arrived  at  a  point 
about  opposite  Eighty-Third  street,  the  tug  Titan,  of  the  defendant's  fleet, 
was  seen  to  round  the  point  of  Blackwell's  Island,  heading  for  Eighty-Sixth 
street.  When  first  seen  she  gave  one  whistle,  as  a  signal  that  she  intended 
to  cross  the  bows  of  the  Unit.  To  this  signal  the  Unit  responded  with  one 
whistle,  signifying  that  she  understood,  and  that  the  Titan  should  proceed. 
At  the  time  the  latter  blew  the  whistle,  the  end  of  her  stern  was  hidden  by 
the  point  of  the  island,  and  It  was  not  apparent  to  the  Unit  party  that  she 
had  other  vessels  In  tow.  Within  a  few  seconds  after  the  answering  whistle 
of  the  Unit,  the  Titan's  stern  with  the  hawser  attached  came  in  view.  The 
Unit  thereupon  blew  alarm  whistles,  and  reversed  the  engines.  The  Titan 
continued  In  her  course  for  about  half  a  minute.  Then  the  hawser  between 
her  and  the  Hunt  was  cut,  and  the  latter  veered  towards  the  point  of  the 
island,  and  came  In  collision  with  the  Unit  fleet  The  pilot  of  the  Unit  testi- 
fied that  he  gave  the  whistle  for  the  Titan  to  proceed,  for  the  reason  that 
there  was  room  enough  for  the  latter  to  pass  in  safety,  and  he  did  not  then 
know  that  she  had  anything  in  tow.  If  there  had  been  nothing  in  tow  of  the 
Titan,  there  would  have  been  no  collision,  for  she  passed  the  Unit's  fleet  In 
safety.  The  trouble  came  with  the  tow,  for  not  only  had  her  pilot  to  take  the 
Titan  across,  but  the  Hunt  and  her  barges  had  to  follow  wherever  she  led, 
taking  about  four  times  as  long  to  pass  any  given  point  as  if  the  tug  had  been 
alone.  At  the  conclusion  of  the  evidence,  the  complaint  on  motion  of  the  de- 
fendant was  dismissed,  upon  the  ground  that  the  collision  was  caused  by 
the  negligence  of  the  Unit  in  failing  to  observe  the  rules  of  navigation,  and 
that  no  negligence  was  shown  on  the  part  of  the  defendant's  fleet  From  the 
judgment  entered  upon  this  direction,  the  plaintiff  appeals. 

Argued  before  SEDGWICK,  0.  J.,  and  McADAM,  J. 

Chas.  O.  Maas  and  W.  V.  Goldberg,  for  appellant 
Goodrich,  Deady  &  Goodrich,  for  respondent 

McADAM,  J.  To  recover,  it  was  not  necessary  to  prove  that  the 
collision  was  caused  by  the  sole  negligence  of  the  defendant's  fleet 
It  was  sufficient  to  establish  that  the  plaintiffs  injuries  were  the 
result  of  the  joint  or  concurring  negligence  of  the  two  fleets  which 
collided.  Shear.  &  R  Neg.  §  58;  Barrett  v.  Railroad  Co.,  45  N. 
Y.  628;  Phillips  v.  Railroad  Co.,  127  N.  Y.  657,  27  N.  E.  978;  Mooney 
v.  Railroad  Co.,  2  City  Ct  R  366;  Collins  v.  Railroad  Co.  (Super.  Ct. 
N.  Y.)  18  N.  Y.  Supp.  779.  And,  to  justify  the  dismissal  of  the  com- 
plaint, the  direction  must  bear  the  crucial  test  that  no  construction 
of  the  evidence  or  inferences  to  be  drawn  from  it  would  warrant  a 
submission  of  the  issue  to  the  jury. 

The  defendant,  to  sustain  his  contention,  relies  upon  rules  of 
navigation  which  it  is  claimed  establish  his  freedom  from  fault  He 
asserts  that  his  fleet  had  the  right  of  way  when  the  Titan  blew  the 
first  whistle,  and,  as  the  Unit  signaled  back  that  the  claim  was  un- 
derstood and  would  be  respected,  that  the  Titan  had  a  right  to  pro- 
ceed. The  argument  is  supplemented  by  the  following  statement 
and  citations: 

(1)  The  Unit  having  the  Titan  on  her  starboard  hand,  was  bound  to  keep 
out  of  her  way,  under  article  16  of  the  act  of  congress  passed  March  3,  1885, 
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which  reads  as  follows:  "If  two  ships  under  steam  are  crossing  so  as  to  In- 
volve risk  of  collision,  the  ship  which  has  the  other  on  her  starboard  side 
should  keep  out  of  the  wny  of  the  other." 

(2)  The  Titan's  fleet  had  the  right  of  way,  and  was  bound  to  keep  her 
course,  under  article  22  of  the  same  act,  which  is  as  follows:  "Where  by  the 
above  rules,  one  of  two  ships  has  to  keep  out  of  the  way,  the  other  shall  keep 
her  course." 

These  rules  might  have  been  easily  followed  by  the  pilot  of  the 
Unit  if  he  had  seen  the  Titan  and  her  tow,  which  was  some  200 
feet  behind.  But  Blackwell's  Island  obstructed  the  view  of  the 
hawser,  which  could  not  be  seen  when  the  signals  were  exchanged, 
and  consequently  the  pilot  of  the  Unit  did  not  know  that  the  Hunt 
and  the  two  barges,  so  far  behind  the  Titan,  formed  part  of  a  tow 
the  latter  had.  While  the  Unit  had  the  right  to  take  the  South 
Channel  (as  it  is  called),  and  the  Titan  the  North  Channel  (as  it  is 
called),  the  Titan's  pilot  must  have  known  that  he  could  only  take 
his  tow  in  safety  across  the  South  Channel  by  making  known  to 
vessels  going  northward  in  that  channel  and  on  that  flood  tide  the 
extent  of  (what  was  to  them)  the  invisible  tow  he  had  in  charge. 
Part  of  this  danger  would  have  been  obviated  if  the  Titan  had  taken 
the  South  Channel,  as  this  led  directly  to  the  dock  at  Eighty-Sixth 
street,  where  her  pilot  intended  to  make  a  landing.  The  pilot  of 
the  Unit  did  not  know  until  it  was  too  late  to  extricate  his  fleet 
from  the  impending  danger  that  the  Titan  had  three  vessels  in 
tow,  and  the  collision  which  followed  was  inevitable.  The  Titan 
might  have  continued  her  course  further  beyond  the  northern  ex- 
tremity of  the  island,  and  thus  her  tow  would  have  been  exposed  to 
the  view  of  all  northerly  going  vessels,  and  a  signal  claiming  the 
right  of  way  would  then  have  been  intelligently  understood  and 
followed  by  them.  If  this  had  been  done,  the  Unit  might  have  given 
a  different  signal,  or  extricated  herself  by  a  change  of  course,  and 
no  harm  would  have  followed.  As  it  was,  her  pilot  had  no  alterna- 
tive but  blow  the  alarm  whistles  and  reverse  the  engines;  and,  with 
the  flood  tide  running,  these,  which  were  the  only  precautionary 
measures  at  hand,  proved  inadequate. 

The  facts  presented  were  sufficient  to  require  the  submission  of 
the  question  of  negligence  to  the  jury.  To  put  it  mildly,  it  was 
a  matter  about  which  minds  might  differ,  and  should  not  have  been 
disposed  of  as  involving  only  a  question  of  law  for  the  court. 

In  actions  for  injuries  resulting  from  the  collision  of  vessels  nav- 
igating public  waters,  the  question  is  one  of  negligence  on  the  part 
of  those  in  charge  of  the  respective  vessels,  and  the  omission  of  ei- 
ther or  both  to  conform  to  legislative  enactments  is  but  one  of  the 
circumstances  to  be  considered  in  ascertaining  the  proximate  cause 
of  the  injury.    Hoffman  v.  Ferry  Co.,  68  N.  Y.,  at  page  390. 

In  commenting  on  the  right  of  way,  the  court,  in  the  case  of  The 
Baltimore,  34  Fed.  660,  said: 

"The  right  of  way  Is  not  a  right  to  run  Into  unnecessary  collision.  *  •  •  The 
great  stake  in  the  lives  and  property  of  innocent  persons  forbids  any  relaxa- 
tion of  the  rule  that  requires,  in  the  face  of  an  impending  collision,  that  each 
boat  shall  take  such  timely  and  suitable  measures  to  avert  it  as  are  within 
her  power,  without  reference  to  the  original  so-called  'right  of  way/  " 
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A  blind  adherence  to  the  rules  of  navigation  is  not  required  by  the 
rules  themselves,  and  care  and  diligence  must  be  used  in  determining 
whether  in  a  given  case  they  should  be  strictly  pursued.  Cooper 
v.  Transportation  Co.,  75  N.  Y.  116, 119.  Text  writers  and  adjudged 
cases  agree  that  no  vessel  is  justified  by  a  pertinacious  adherence  to 
a  rule  for  getting  into  a  collision  with  a  ship  which  she  might  have 
avoided.  Tars.  Shipp..&  Adm.  580;  Cohen,  Adm.  207,  208;  Allen  v. 
Mackay,  1  Spr.  219,  Fed.  Cas.  No.  228;  The  Sunnyside,  91  U.  S. 
208,  223;  Blanchard  v.  Steamboat  Co.,  59  N.  Y.  292,  299;  The  Au- 
rania,  29  Fed.  98, 124;  The  America,  32  Fed.  845.  Each  vessel  must 
take  such  a  course  and  direction  as  will  be  least  likely  to  injure  the 
other,  and  will  be  best  calculated  to  avoid  a  collision ;  and  that  ves- 
sel which  has  the  .greatest  facilities  for  choosing  and  taking  its  adopt- 
ed course,  the  most  facile  and  available  motive  power,  and  conse- 
quently the  greater  control  over  its  own  movements,  is  called  upon 
to  give  the  preference  to  the  other,  and  yield  to  it  in  the  choice  of 
routes.  This  rule  is  applied  to  meet  the  necessities  of  individual 
cases  resulting  from  the  state  of  the  wind  or  tide,  as  well  as  to  the 
meeting  or  passing  of  vessels  propelled  by  steam  by  those  under  sail, 
and  the  meeting  of  steamers  unincumbered  and  free  with  those  in- 
cumbered with  tows  or  other  hindrances.  Blanchard  v.  Steamboat 
Co.,  supra;  The  Syracuse,  9  Wall.  672. 

In  proceedings  in  admiralty  brought  by  the  Isle  of  Pines  (one  of 
the  tow  of  the  Unit)  against  the  Unit  and  Titan,  to  recover  damages 
growing  out  of  this  same  collision,  Judge  Brown  found  on  the  facts 
that  neither  the  Unit  nor  Titan  "kept  necessary  lookouts  or  exercis- 
ed the  reasonable  precautions  which  are  absolutely  necessary  to  avoid 
collision  in  crossing  around  the  upper  part  of  Blackwell's  Island  in 
a  Btrong  flood  tide";  and,  under  the  rule  prevailing,  both  vessels 
were  held  liable  for  the  damages  done.  The  plaintiff  is  entitled  to 
have  the  opinion  of  a  jury  on  the  facts  as  presented  here.  They 
may  possibly  reach  a  conclusion  similar  to  Judge  Brown's. 

In  commenting  on  the  facts,  we  have  accepted  those  most  favora- 
ble to  the  plaintiff,  because  the  trial  judge  dismissed  the  plaintiff's 
complaint  without  calling  upon  the  defendant  to  explain  or  give  his 
version  of  the  collision.  Probably,  upon  another  trial,  it  may  be 
made  to  appear  that  the  captain  of  the  Unit  saw  or  should  have 
seen  the  hawser  attached  to  the  Titan,  or  that  the  Titan's  captain 
was  justified  in  acting  on  the  belief  that  the  pilot  of  the  Unit  did 
see  the  hawser  at  the  time  the  Unit  gave  the  responsive  whistle  to 
go  ahead,  and  that  the  Titan  was  therefore  blameless  in  proceed- 
ing on  her  course;  but  these  questions,  appropriate  for  a  jury,  can 
only  be  considered  after  both  sides  have  concluded  their  proofs/ 

For  these  reasons,  which  make  it  unnecessary  to  consider  the  ex- 
ceptions taken  to  the  exclusion  of  expert  testimony,  the  judgment 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 
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FROST  v.  AKRON  IRON  CO. 


(Superior  Court  of  New  York  City,  General  Term.  May  6,  1805.) 

Landlord  and  Tenant— Holding  Over. 

A  landlord  has  the  absolute  right  to  consider  his  tenant  who  holds  over 
after  his  term  has  expired  either  a  trespasser  or  a  tenant  from  year  to 
year,  and  it  Is  immaterial  that  the  holding  over  was  involuntary  on  the 
part  of  the  tenant. 

Appeal  from  jury  term. 

Action  by  Newbury  H.  Frost  against  the  Akron  Iron  Company 
for  rent  From  a  judgment  entered  on  a  verdict  directed  by  the 
court  in  favor  of  defendant,  and  from  an  order  denying  a  motion  for 
a  new  trial,  plaintiff  appeals.  Reversed. 

Argued  before  SEDGWICK,  C.  J.,  and  FREEDMAN  and  Mc- 
ADAM,  JJ. 

C.  W.  West,  for  appellant 

W.  F.  Scott  and  W.  F.  Upson,  for  respondent 

McADAM,  J.  The  action  is  by  the  plaintiff,  as  landlord,  to  re- 
cover from  the  defendant,  as  tenant,  one  quarter's  rent  of  the  store 
and  basement  No.  122  Liberty  street,  under  a  demise  thereof  alleged 
to  have  been  made  to  the  defendant  for  the  term  of  one  year  from 
May  1,  1892,  at  the  rental  of  f 4,000,  payable  quarterly.  The  proof 
that  the  parties  made  the  agreement  alleged  is  furnished  by  the  fol- 
lowing facts:  The  tenant's  term  under  a  prior  lease  expired  on 
May  1, 1892,  and  it  thereafter  held  over  and  continued  in  possession 
of  the  premises,  after  notice  -by  the  landlord  that  if  it  remained 
in  possession  after  May  1,  1892,  the  rent  would  be  f 4,000  per  an- 
num. The  lease  which  expired  in  1892  was  made  by  one  Gill  as  land- 
lord; was  for  three  years  and  four  months  from  January  1,  1889,  at 
the  yearly  rent  of  f 1,800,  payable  quarterly;  and  was  assigned  by 
Gill  to  the  plaintiff,  February  17,  1892,  on  which  day  the  latter  De- 
came  the  owner  of  the  property.  The  lease  from  Gill  was  from 
January  1, 1889,  and,  according  to  the  presumed  intention  of  the  par- 
ties, expired  May  1,  1892;  and,  that  day  falling  on  a  Sunday,  the 
tenant  had  until  12  o'clock  noon  on  the  following  day  to  move  from 
the  premises.  The  tenant  commenced  to  move  on  May  2d,  and  con- 
tinued moving  on  May  3d,  when  it  delivered  the  key  to  the  plain- 
tiff, who  said  he  would  hold  the  defendant  for  the  rent.  There  waa 
no  acceptance  of  surrender  by  the  landlord.  The  defendant  left 
upon  the  premises  a  number  of  fixtures  and  articles,  valued  at  about 
f  100,  which  it  said  it  would  abandon  to  the  landlord,  but  which  the 
latter  declined  to  take.  The  tenant  undertook  to  show  permission 
from  one  Cox  to  remain  over  after  May  2d,  but  there  is  no  proof  of 
authority  on  the  part  of  Cox  to  bind  the  plaintiff  to  any  such  agree- 
ment At  the  conclusion  of  the  case,  both  parties  asked  for  the  di- 
rection of  a  verdict.  The  trial  judge  directed  the  jury  to  find  for  the 
defendant,  and  from  the  judgment  entered  on  such  direction,  and 
the  order  denying  motion  for  a  new  trial,  the  appeal  is  taken. 

That  the  acts  of  the  defendant  amounted  to  a  wrongful  holding 
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over  is  clear.  It  was  its  duty  as  tenant  to  quit  and  make  full  sur- 
render of  the  premises  to  the  landlord  on  May  2d.  Not  having  done 
so,  it  became  the  right  of  the  plaintiff  to  treat  it  either  as  a  tres- 
passer or  as  tenant  for  another  year,  and  he  elected  the  latter 
course.  Haynes  v.  Aldrich,  133  N.  Y.  287,  31  N.  E.  94;  Schuyler  v. 
Smith,  51  N.  Y.  309;  Shanahan  t.  Shanahan,  55  N.  Y.  Super.  Ot  339; 
Adams  v.  City  of  Cohoes,  127  N.  Y.  175,  182,  28  N.  E.  25;  Frank  v. 
Railroad  Co.,  122  N.  Y.  197,  218,  25  N.  E.  332.  The  tenant  holding 
over  has  no  election  in  the  matter.  It  is  not  for  him  to  say  whether 
he  will  occupy  the  relation  of  a  wrongdoer  or  of  a  tenant;  but  the 
right  of  election  belongs  exclusively  to  the  landlord,  and  his  elec- 
tion binds  the  tenant,  whatever  the  tenant's  intentions  may  have 
been,  and  although  the  landlord  knew  what  his  intentions  were  be- 
fore the  time  expired.  1  Wood,  Landl.  &  Ten.  (2d  Ed.)  33. 
In  Witt  v.  Mayor,  28  N.  Y.  Super.  Ct.  261,  the  court  said: 

"It  is  no  valid  excuse  for  the  holding  over  to  say  that  the  defendants  were 
engaged  in  removing  their  goods,  and  consumed  no  more  time  in  such  re- 
moval than  was  necessary  for  that  purpose.  Without  enlarging  upon  the 
evils  to  which  incoming  tenants,  as  well  as  landlords,  would  be  subjected  by 
a  rule  of  law  that  should  permit  such  holding  over,  it  is  enough  to  say  that 
no  such  rule  exists  in  this  state;  but  on  the  contrary,  the  statute  provides, 
in  effect,  that,  in  case  a  tenant  shall  continue  in  possession  a  single  hour 
after  the  expiration  of  his  term,  the  landlord  may  eject  him  and  his  goods 
by  a  prompt  and  summary  proceeding." 

In  Haynes  v.  Aldrich,  supra,  the  court  said: 

"The  act  of  the  defendant  In  holding  over  has  given  the  plaintiff  a  legal 
right  to  treat  him  as  a  tenant,  and  it  is  not  in  his  power  to  throw  off  that 
character,  however  onerous  it  may  be.  The  appellant  does  not  deny  the  rule, 
but  seeks  to  qualify  it  so  as  to  mean  that  it  is  only  where  the  tenant  holds 
over  voluntarily,  and  for  his  own  convenience,  that  the  landlord's  right 
arises,  and  that  it  does  not  so  arise  when  the  tenant  holds  over  Involuntarily, 
not  for  his  own  convenience,  but  because  he  cannot  help  it  I  am  adverse 
to  any  such  qualification.  It  would  introduce  an  uncertainty  into  a  rule  whose 
chief  value  lies  in  its  certainty.  The  consequent  confusion  would  be  very 
great  Excuses  would  always  be  forthcoming,  and  their  sufficiency  be  sub- 
ject to  the  doubtful  conclusions  of  a  Jury,  and  no  lessor  would  ever  know 
when  he  could  safely  promise  possession  to  a  new  tenant." 

The  result  follows  that  the  plaintiff  was  entitled  to  a  verdict,  and 
at  the  increased  rent  stated  in  the  notice.  Despard  v.  Walbridge, 
15  N.'Y.  374;  Mack  v.  Burt,  5  Hun,  28. 

The  judgment  and  order  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All 
concur. 

(12  Misc.  Rep.  330.)  "  ' 


(Superior  Court  of  New  York  City,  General  Term.  May  6,  1895.) 

Rkfkrenck — When  Granted. 

Where  defendant  la  an  action  against  an  elevated  railroad  company 
for  injuries  to  plaintiff's  property,  caused  by  the  operation  of  defendant's 
elevated  railroad,  admitted  that  substantial  damage  bad  been  sustained 
by  plaintiff,  and  the  court  thereupon  directed  an  Interlocutory  judgment 
enjoining  the  operation  of  the  road  conditionally,  and  directing  that  the 
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damages  be  thereafter  determined  "In  such  manner  as  the  court  may 
direct,"  the  provision  as  to  ascertaining  damages  contemplates  the  exer- 
cise only  of  the  lawful  powers  of  the  court;  and  a  reference  to  ascertain 
the  damages  in  such  case,  not  being  authorized  by  the  statute  relating  to 
the  references  (Code  Civ.  Proc.  f  1011  et  seq.),  cannot  be  granted. 

Appeal  from  special  term. 

Actions  by  Emma  L.  Jacquelin  and  others,  and  by  Sarah  E.  You- 
mans  and  others,  respectively,  against  the  Manhattan  Railway  Com- 
pany and  another,  for  injunctive  relief  and  damages.  From  an  or- 
der appointing  a  referee,  plaintiffs  appeal.  Reversed. 

For  decision  on  appeal  from  order  suspending  the  injunction,  see 
29  N.  Y.  Supp.  1113. 

Argued  before  SEDGWICK,  C.  J.,  and  FREEDMAN  and  Mc- 
ADAM,  JJ. 

Davies,  Short  &  Townsend,  for  appellants. 
Forster  &  Speir,  for  respondents. 

McADAM,  J.  These  are  equity  suits  by  abutting  owners  for  in- 
junctive relief,  fee  and  past  damages  on  account  of  the  operation 
of  the  defendants'  elevated  railway.  When  the  causes  were 
called  for  trial,  in  October,  1893,  the  defendants  admitted  that 
substantial  damages  had  been  sustained  by  the  plaintiffs;  where- 
upon the  court  directed  interlocutory  judgment  that  the  defendants 
be  enjoined,  unless  within  six  months  they  caused  the  easements 
appurtenant  to  the  plaintiffs'  premises  to  be  condemned  and  ac- 
quired according  to  law.  The  court  further  directed  that  the  ques- 
tion of  past  damages  be  reserved  for  determination  after  the  ease- 
ments should  have  been  acquired,  in  such  manner  as  the  court 
should  then  direct  Condemnation  proceedings  were  instituted  and 
prosecuted  to  awards,  which  the  defendants  paid.  In  October,  1894, 
plaintiffs  moved  to  restore  the  causes  to  the  equity  calendar  for  trial 
as  to  past  damages.  The  judge  presiding  at  special  term  thereupon 
directed  a  reference,  upon  the  ground  that,  as  the  interlocutory  judg- 
ment entered  upon  consent  provided  "that  the  past  damages  be  deter- 
mined in  such  manner  as  the  court  should  direct,"  it  carried  with 
it  the  right  to  refer  that  question  to  a  referee.  We  think  this  view 
erroneous.  The  words  "in  such  manner  as  the  court  may  direct' 
assume  the  exercise  of  its  lawful  powers,  and  cannot  be  interpreted 
irrespective  of  the  limitations  imposed  by  law.  Express  authority 
must  therefore  be  found  for  the  reference,  or  its  direction  cannot 
be  sustained.  The  admission  that  substantial  damages  had  been 
sustained  is  equivalent  to  a  finding  to  that  effect — after  proof  of  title; 
nothing  more.  The  Code 1  contains  no  warrant  for  the  appointment 
of  a  referee  to  complete  the  trial  Doyle  v.  Railway  Co.,  136  N.  Y. 
505,  32  N.  E.  1008. 

It  follows  that  the  orders  appealed  from  must  be  reversed,  with 
costs.    All  concur. 

»  Code  Civ.  Proc  i  1011  et  seq. 
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(12  Misc.  Rep.  409.) 

LOBEE  v.  STANDARD  LIVE-STOCK  INS.  CO. 

(Superior  Court  of  Buffalo,  General  Term.  May  15,  1895.) 

L  Lits- Stock  Ihsttrakce— Misrepresentations— Forfeiture.  . 

Under  provisions  in  an  application  for  insurance,  and  the  constitution 
of  and  a  certificate  of  membership  in  a  mutual  insurance  company,  that 
the  certificate  may  be  canceled  for  misrepresentations,  and  that  on  the 
mortgaging  of  the  animal  Insured,  without  consent  of  the  company,  the 
company  "shall  cause  a  forfeiture  of  the  certificate,"  the  misrepresenta- 
tions and  mortgaging  of  the  animal  do  not  ipso  facto  annul  the  certifi- 
cate, but  merely  allow  the  company  to  elect  to  declare  it  void. 

2.  Same— Waiver. 

Where  a  mutual  insurance  company,  after  the  death  of  the  animal 
Insured,  with  knowledge  of  all  the  facts  on  which  it  has  a  right  to 
avoid  the  certificate  of  membership  and  Insurance,  accepts  the  proofs  of 
loss  after  requiring  assured  to  insert  some  additional  facts  therein,  and 
makes  and  collects  of  him  an  assessment  covering  the  loss  of  such  ani- 
mal and  others,  which  it  had  a  right  to  do  only  by  reason  of  the  ex- 
istence of  the  contract  of  Insurance,  it  thereby  waives  the  right  to  de- 
clare a  forfeiture. 

Action  by  Bart  Lobee  against  the  Standard  Live-Stock  Insurance 
Company.  There  was  a  judgment  of  nonsuit  Plaintiff  moves  for 
a  new  trial,  on  exceptions  ordered  to  be  heard  at  a  general  term  in 
the  first  instance.  Granted. 

Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 

Philip  A.  Laing,  for  plaintiff. 
Farrar  &  Wende,  for  defendant 

TITUS,  C.  J.  This  action  was  brought  on  a  policy  of  insurance 
issued  by  the  defendant  on  the  plaintiffs  horse.  The  defendant  is 
a  mutual  live-stock  insurance  company,  with  its  home  office  in  this 
city.  At  the  trial  term,  the  plaintiff  was  nonsuited,  and  the  ex- 
ceptions ordered  heard  at  the  general  term  in  the  first  instance. 
The  policy  was  issued  to  the  plaintiff  October  17, 1893,  for  $150,  and 
the  horse  in  question  was  killed  December  14,  1893.  The  plaintiff 
took  the  required  steps  to  become  a  member  of  the  defendant  com- 
pany, and  paid  the  premium  required  by  its  rules,  and  received  his 
certificate  or  policy  of  insurance.  The  day  after  the  horse  was 
killed,  the  plaintiff  called  at  the  defendant's  office,  and  got  blank 
proofs  of  loss,  but,  at  the  request  of  the  defendant,  deferred  pre- 
senting his  proofs  of  loss  until  after  the  1st  of  January,  to  enable 
the  defendant  to  make  a  better  showing  of  its  business.  After  pre- 
senting his  proofs  of  loss,  he  was  notified  that  they  were  defective 
in  some  particular.  The  plaintiff  then  caused  them  to  be  corrected, 
and  again  presented  them;  and  on  the  22d  day  of  January,  1894, 
the  defendant  gave  a  receipt  for  the  proofs  of  loss,  and  placed  the 
same  on  file,  and  retained  them  without  objection  until  April  25th, 
when  it  notified  the  plaintiff  of  its  refusal  to  pay,  because  of  the 
fact  that,  at  the  time  of  making  the  application  for  insurance,  a 
chattel  mortgage  given  as  collateral  security  was  on  file  in  the  county 
clerk's  office,  and  unsatisfied,  against  the  property,  and  that  he  had 
subsequently  given  another  chattel  mortgage  on  this  .horse  without 
v.33N.Y.s.no.7— 42 
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the  knowledge  or  consent  of  the  defendant  In  the  application  for 
insurance,  the  plaintiff,  in  answering  the  question  whether  he  was 
the  sole  owner  of  the  property,  free  from  incumbrance,  gave  an  af- 
firmative answer.  This,  it  is  claimed,  was  such  a  misrepresentation 
of  a  material  fact,  together  with  the  subsequent  incumbrance,  as 
worked  a  forfeiture  of  the  policy,  and  is  available  to  defeat  a  re- 
covery upon  it  It  appears  that  on  the  26th  or  29th  day  of  De- 
cember, and  after  the  loss,  the  defendant  became  possessed  of  the 
knowledge  of  these  incumbrances,  and  made  no  objection  to  paying 
the  loss  on  that  account  until  April  25th  following.  On  the  26th 
day  of  December,  1893,  the  defendant  issued  a  "mortuary  call,"  and 
made  an  assessment  on  the  policy  holders  for  the  payment  of  losses 
reported  since  September  11,  1893,  and  required  the  plaintiff  to  pay 
his  assessment  on  or  before  January  15, 1894.  One  of  the  losses  for 
which  this  assessment  was  made  was  the  plaintiffs  horse  in  ques- 
tion. On  the  15th  of  January  the  plaintiff  paid  the  amount  of  his 
assessment,  which  was  receipted  for  by  the  company  on  the  assess- 
ment notice.  In  his  application  for  insurance,  the  plaintiff  agrees 
to  abide  by  the  constitution  and  by-laws  of  the  company,  and  to 
conform  to  its  rules  and  regulations  and  to  the  agreement  set  forth 
in  the  certificate  of  membership,  and  that  a  failure  to  do  so  forfeits 
all  rightB  under  the  certificate  issued  on  such  application.  One  of 
the  by-laws  referred  to  provides  that  "in  the  event  of  a  member  in- 
cumbering, by  bill  of  sale,  mortgage,  or  any  other  lien,  the  animal 
covered  by  the  certificate  he  holds,  without  first  obtaining  the  con- 
sent of  the  company  in  writing,  such  company  shall  cause  a  forfeiture 
of  such  certificate."  The  certificate  of  membership  provides  that 
"the  holder  of  this  certificate  agrees  that  it  may  be  canceled  if  it 
be  found  that  any  willful  misrepresentations  were  made  in  the  ap- 
plication for  membership  or  important  information  withheld  by  the 
applicant."  The  plaintiff,  in  his  testimony,  claims  that  his  state- 
ment in  the  policy  that  there  was  no  incumbrance  on  the  property 
was  not  a  willful  misrepresentation,  but  an  inadvertence,  which  did 
not  attract  his  attention  at  the  time  it  was  made.  It  is  also 
claimed  by  the  plaintiff  that  the  defendant  has  waived  the  right  it 
concededly  had  to  forfeit  and  declare  invalid  the  policy  by  receiving 
payment  for  the  assessment  after  it  had  full  knowledge  of  all  of 
the  facts  which  it  is  now  claimed  worked  a  forfeiture  of  the  policy, 
and  in  not  canceling  the  same,  and  doing  other  acts  after  such  knowl- 
edge, and  that  he  should  have  been  permitted  to  go  to  the  jury  upon 
this  question.  This  presents  the  only  question  in  the  case  for  con- 
sideration. 

In  reviewing  a  judgment  upon  a  nonsuit,  the  plaintiff  is  entitled 
to  the  benefit  of  every  fact  that  the  jury  could  have  found  from  the 
evidence  given,  and  to  every  legitimate  inference  warranted  by  the 
proofs;  and  a  motion  for  nonsuit  should  not  be  granted  unless  it 
appears  the  plaintiff  is  not  entitled  to  recover  after  giving  him  the 
benefit  of  the  most  favorable  view  that  the  jury  would  be  warranted 
in  taking  of  the  evidence.  McNally  v.  Insurance  Co.,  137  N.  Y.  389, 
33  N.  E.  475.  The  defendant  being  a  mutual  company,  when  a 
person  desires  .to  procure  insurance  he  must  become  a  member  and 
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pay  a  certain  fee.  A  certificate  of  membership  is  then  issued  to 
him,  containing  a  description  of  the  property  insured,  and  the  terms 
and  conditions  to  be  complied  with  by  the  insured.  It  is  provided 
in  the  certificate  that  if  any  willful  misrepresentation  is  made  in  the 
application  for  membership,  or  important  information  withheld,  the 
certificate  may  be  canceled.  The  clause  in  the  certificate  of  mem- 
bership and  application  for  insurance  (which  are  in  effect  the  same), 
authorizing  the  company  to  cancel  the  certificate  of  insurance  for  any 
misstatements,  does  not  ipso  facto  operate  to  annul  the  policy.  It  is 
at  the  option  of  the  company  whether  it  will  take  advantage  of  that 
clause  or  not,  and,  until  the  company  takes  some  affirmative  steps 
manifesting  its  intent  to  enforce  the  condition,  no  forfeiture  results, 
and  the  policy  remains  in  force.    Titus  v.  Insurance  Co.,  81  N.  T.  410. 

No  action  was  taken  by  the  company  to  cancel  the  policy,  but, 
after  it  had  discovered  the  fact  that  the  property  was  incumbered 
at  the  time  the  application  was  made,  it  proceeded  to  collect  of  the 
plaintiff  the  assessment  theretofore  made  for  the  purpose  of  paying 
the  plaintiffs  and  other  losses.  The  constitution  provides  that  each 
member  shall  abide  by  and  conform  to  all  the  conditions  and  agree- 
ments made  in  his  certificate  of  membership,  and  that  a  failure  to 
do  so  shall  cause  a  forfeiture  of  membership  or  certificate.  The 
conditions  here  referred  to  evidently  do  not  relate  to  misstatements 
in  the  application,  because  immediately  following  this  is  the  clause 
"that  the  company  shall  have  the  right  to  cancel  any  certificate  of 
membership  or  policy  obtained  by  means  of  misrepresentations," 
leaving  it  optional  with  the  company  to  cancel  or  not,  as  its  interest 
may  dictate;  and,  as  it  appears  no  steps  were  taken  to  cancel  the 
policy,  it  remained  in  full  force  till  such  time  as  the  company  should 
elect  to  terminate  it  for  a  violation  of  its  conditions.  The  consti- 
tution further  provides  that  "the  incumbering,  by  bill  of  sale,  mort- 
gage, or  any  other  lien,  of  the  animal  covered  by  the  certificate  he 
holds,  without  first  obtaining  the  consent  of  the  company  in  writing, 
such  company  shall  cause  a  forfeiture  of  such  certificate." 

In  Benninghoff  v.  Insurance  Co.,  93  N.  Y.  495,  the  policy  contained 
a  clause  similar  to  the  one  in  this  certificate  and  constitution ;  and 
the  court,  in  disposing  of  the  question,  said: 

"It  may  be  premised  that  the  transfer  of  the  title  of  the  property  insured 
under  a  policy  prohibiting  such  transfer  does  not  operate  ipso  facto  to  annnl 
and  destroy  the  policy,  but  simply  confers  upon  the  defendant  the  right  to 
baye  it  declared  void  by  raising  the  question  at  the  proper  time,  if  it  should 
eventually  elect  so  to  do." 

In  Titus  v.  Insurance  Co.,  supra,  the  court,  at  page  419,  say: 
"When  there  has  been  a  breach  of  a  condition  contained  In  an  insurance 
policy,  the  insurance  company  may  or  may  not  take  advantage  of  such 
breach,  and  claim  a  forfeiture.  It  may,  consulting  its  own  interests,  choose 
to  waive  the  forfeiture,  and  this  it  may  do  by  express  language  to  that  ef- 
fect, or  by  acts  from  which  an  intention  to  waive  may  be  inferred,  or  from 
which  a  waiver  follows  as  a  legal  result" 

Many  cases  are  cited  in  approval  of  this  rule.  Indeed,  it  does 
not  seem  now  to  be  questioned,  but  regarded  as  the  settled  law  of 
this  state.  This  brings  us  to  the  question  whether  there  was  any 
evidence  from  which  the  jury  might  find  that  the  right  to  cancel  or 
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forfeit  the  policy  has  been  waived  by  the  company.  The  testimony 
is  undisputed,  as  the  plaintiff  was  nonsuited  when  he  rested  his 
case.  It  has  been  seen- from  a  statement  of  the  facts  that,  before 
the  proofs  of  loss  were  made  to  the  company,  it  was  in  full  posses- 
sion of  all  of  the  facts  on  which  it  now  seeks  to  avoid  a  recovery. 
The  proofs  of  loss  were  presented  and  returned  for  correction  be- 
cause of  the  want  of  some  information  which  the  defendant  wished 
supplied.  They  were  corrected,  returned  to  the  company,  and  re- 
ceived and  filed.  The  assessment  made  for  this  and  other  losses 
was  collected  and  receipted  for  on  the  "mortuary  notice,"  and  no 
suggestion  was  made  that  the  company  claimed  or  intended  to  claim 
that  it  would  cancel  the  policy  or  insist  upon  the  forfeiture  under 
either  the  application,  the  certificate,  or  the  constitution.  It  seems 
to  me  this  is  evidence,  if  not  "from  which  a  waiver  follows  as  a 
legal  result,"  which  at  least  should  have  been  submitted  to  the  jury 
to  pass  upon  as  a  question  of  fact  The  company  insisted  upon  its 
right  to  have  proper  proofs  of  loss,  and  the  payment  of  the  assess- 
ment only  by  virtue  of  its  policy,  and  of  its  being  in  force.  It  then 
recognized  the  validity  of  the  policy,  and  subjected  the  insured  to 
trouble  and  expense  after  it  knew  of  the  facts  which  would  entitle 
it  to  cancel  the  policy,  and  of  the  forfeiture  now  alleged,  and  it 
cannot  now  assert  its  invalidity.  Titus  v.  Insurance  Co.,  supra.  This 
is,  of  course,  on  the  theory  that  on  a  new  trial  the  jury  would  find 
from  all  of  the  evidence  that  the  facts  here  stated  and  claimed  by  the 
plaintiff  from  his  proofs  are  the  facts  in  the  case. 

In  Eoby  v.  Insurance  Co.,  reported  in  120  N.  Y.  510,  and  24  N.  E. 
808,  the  defendant  company,  after  having  knowledge  of  the  facts 
upon  which  it  claimed  a  forfeiture,  demanded  of  the  insured  fur- 
ther proofs  of  loss,  as  was  its  right  under  the  policy  of  insurance, 
and  the  plaintiff  complied  with  its  demands,  and  furnished  the  re- 
quired proofs.   In  deciding  the  case,  the  court  say: 

"The  policy  In  question  was  void  or  valid  as  a  whole.  If  any  part  was  valid, 
it  was  all  valid.  The  defendant  could  not  enforce  any  part  without  practi- 
cally admitting  that  it  was  operative  in  all  its  parts.  By  demanding  further 
proofs  of  loss,  in  fact  and  In  form  it  demanded  that  which  it  had  contracted 
for,  and  thus  attempted  to  enforce  the  contract  in  part  •  *  *  After  re- 
quiring performance  from  the  insured,  with  knowledge  of  the  facts,  it  could 
not  refuse  performance  on  the  ground  that  those  facts  had  worked  a  for- 
feiture." 

And  it  was  held  that  this  fact  constituted  a  waiver  in  law,  and 
that  the  defendant  could  not  insist  upon  the  forfeiture. 
In  McNally  v.  Insurance  Co.,  supra,  the  court  say  that: 

"When  an  insurance  company,  with  full  knowledge  of  the  facts  constituting 
a  breach  of  the  condition  or  a  warranty,  requires  the  assured,  by  virtue  of  the 
contract,  to  do  some  act  or  Incur  some  trouble  or  expense,  the  forfeiture  is 
deemed  to  have  been  waived,  as  such  requirement  is  Inconsistent  with  the 
position  that  the  contract  has  ceased  to  exist,  and  consistent  only  with  the 
theory  that  the  obligations  of  the  contract  are  still  binding  upon  both  par- 
ties." 

Numerous  cases  might  be  cited,  but  enough  have  been  referred  to 
to  illustrate  the  rule  that  when  the  company,  with  full  knowledge 
of  the  facts  which  would  work  a  forfeiture  of  the  policy  if  insisted 
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on  in  time,  requires  the  insured  to  perform  his  part  of  the  contract, 
the  company  is  then  deemed  to  have  waived  its  right  to  insist  upon 
a  forfeiture,  and  cannot  on  that  ground  avoid  its  contract  obliga- 
tion to  pay  the  loss. 

The  counsel  for  the  defendant,  in  his  brief,  concedes  that  the 
company,  on  the  28th  and  29th  of  December,  1893,  had  knowledge 
that  the  chattel  mortgage  or  bill  of  sale  had  been  executed  and 
filed;  but  he  contends  that  the  receipt  of  the  money  afterwards  did 
not  operate  as  a  waiver,  for  the  reason  that  it  was  simply  a  pay- 
ment of  a  debt  that  had  accrued  prior  to  the  loss,  and  while  the 
policy  was  in  full  force,  and  that  the  defendant  had  the  same  right 
to  receive  it  that  it  had  to  receive  payment  of  any  other  debt  due  it 
The  difficulty  with  this  position  is  that  the  horse  was  killed  on  the 
14th  of  December;  that  the  "mortuary  call"  and  assessment  were 
made  on  the  26th  day  of  December,  1893,  and  included  an  assess- 
ment to  pay  the  loss  of  this  identical  horse  and  others  which  had 
died  before  the  plaintiff's  horse  was  insured.  Another  answer  is 
that  the  assessment  was  made  only  by  virtue  of  the  contract  of  in- 
surance, which  the  plaintiff  and  defendant  had  entered  into,  and, 
if  the  contract  was  void,  the  company  had  no  right  to  insist  upon 
the  payment  of  an  assessment  made  under  it,  no  matter  for  what 
debt  or  for  what  purpose  it  was  made,  unless  it  intended  to  waive 
the  forfeiture  and  pay  the  loss.  As  the  case  stands  before  us, 
.with  the  plaintiff's  evidence  undisputed,  we  must  hold  that  such 
was  the  intention  of  the  company,  and  it  did  in  law  waive  its  right 
to  cancel  or  forfeit  the  policy.  The  case  of  Robertson  v.  Insurance 
Co.,  88  N.  Y.  541,  cited  in  the  counsel's  brief,  is  an  authority  upon 
that  proposition.  Judge  Earl  lays  down  the  rule  which  is  here  fol- 
lowed, but  the  reason  it  had  no  application  in  that  case  was  that 
the  insurance  company  did  no  act  after  the  forfeiture  of  the  policy 
which  could  be  construed  into  a  waiver.  The  plaintiff  in  this  case 
had  possession  of  the  horse  after  he  bought  it  till  the  time  it  was 
killed.  The  horse  was  his  in  fact  and  in  law,  and  no  reason  ap- 
pears from  the  case  why  the  company  should  not  pay  the  amount 
for  which  it  was  insured.  The  exceptions*  therefore,  must  be  sus- 
tained, and  a  new  trial  granted,  with  costs  to  abide  the  event  of  the 
action. 


(12  Misc.  Rep.  507.) 

Mcdonald  v.  nusb. 

(Superior  Court  of  Buffalo,  General  Term.  May  15,  1895.) 

Sale — Warranty— Evidence. 

A  warranty  of  a  watch  Is  not  proved,  so  as  to  sustain  a  default  judg- 
ment for  breach  thereof,  by  a  letter  from  the  seller  admitting  receipt  of 
the  first  movement  sent  out  by  him,  acquiescing  in  Its  return  as  not 
fulfilling  conditions,  and  reciting  that  another,  received  from  the  factory, 
had  been  sent,  and  that  the  makers  do  not  like  to  admit  that  any  of 
their  movements  fall  to  perform  what  they  claim  for  them,  together 
with  the  buyer's  testimony  that  he  ordered  a  watch  of  t.  certain  move- 
ment and  manufacture  to  be  nonmagnetic,  which  was  guarantied,  as  it 
appeared  that  the  parties  never  met,  and  that  the  contract  must  there- 
fore have  been  in  writing,  and  should  have  been  produced,  or  its  absence 
accounted  for  before  proving  it  by  paroL 
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Appeal  from  municipal  court 

Action  by  Thomas  H.  McDonald  against  Frank  P.  Nuse.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Judgment  set  aside. 
Argued  before  TITUS,  C.  J.,  and  WHITE  and  HATCH,  JJ. 

A.  J.  Hibbard,  for  appellant 
Hull  &  Stewart,  for  respondent 

HATCH,  J.  This  action  was  brought  to  recoyer  back  the  pur- 
chase price  of  a  watch  for  an  alleged  breach  of  warranty  in  the 
sale  thereof.  The  parties  appeared,  joined  issue,  and  the  cause  was 
adjourned.  Upon  the  adjourned  day,  defendant  did  not  appear. 
Plaintiff  gave  evidence  of  his  claim,  and  the  court  rendered  judgment 
for  the  amount  thereof.  Defendant  now  claims  that  there  was  no 
sufficient  legal  evidence  to  establish  plaintiff's  claim.  It  is  an 
ancient  rule  in  justices'  courts  that,  in  default  of  appearance,  plain- 
tiff is  required  to  establish  his  cause  of  action  by  legal  proof.  Blair 
v.  Bartlett,  75  N.  Y.  150;  Northrup  v.  Jackson,  13  Wend.  84. 

Plaintiff  resides  in  Denver,  Colo.,  and  the  defendant  in  Buffalo. 
The  parties  have  never  met,  and  the  whole  transaction  is  contained 
in  written  correspondence.  Consequently,  the  contract  between 
the  parties  is  to  be  found  in  the  letters  which  passed  between  them. 
Upon  the  trial  two  letters  were  produced  written  by  defendant, 
but  nothing  is  contained  therein  which  shows  what  the  contract  of 
sale  was.  They  admit  the  receipt  of  the  first  movement  sent  out; 
and  acquiesce  in  its  return  as  not  fulfilling  conditions,  and  send 
back  either  the  same  or  another  movement,  received  from  the  fac- 
tory, with  a  statement  that  the  company  does  not  like  to  admit  or 
have  it  said  that  any  of  their  movements  fail  to  perform  what  is 
claimed  for  them  to  do.  There  is  nothing  in  this  which  establishes 
that  defendant  warranted  that  the  movement  would  answer  any 
requirement.  He  accompanies  it  with  no  promise  or  agreement  on 
his  part  Plaintiffs  evidence  was  taken  by  commission,  and  upon 
the  subject  of  warranty  he  says: 

"About  March  15,  1892,  I  ordered  a  watch  of  the  Appleton,  Tracy  &  Co. 
movement  of  the  American  Waltham  Watch  Co.  manufacture,  the  same  to 
be  nonmagnetic.  The  terms  on  which  the  watch  was  bought  was  such  as 
govern  the  sale  of  any  such  movement  I  was  governed  by  the  warranty  of 
the  American  Watch  Co.  The  said  company  guaranties  their  nonmagnetic 
movement  to  resist  the  most  powerful  magnetic  currents." 

It  is  clear  that  all  of  this  must  have  been  in  writing,  and  conse- 
quently the  writing  was  required,  or  its  absence  accounted  for  before 
parol  proof  could  be  given.  He  says,  "I  was  governed  by  the  war- 
ranty," but  that  does  not  say  that  defendant  was  bound  by  it  What 
the  terms  were  which  govern  the  sale  of  such  movements,  and 
whether  it  was  the  same  which  he  says  he  was  governed  by,  or 
whether  it  is  a  warranty  by  the  same  company,  is  not  clear.  Per- 
haps enough  could  be  spelled  out  in  that  regard  if  the  writing  con- 
tained what  the  testimony  states  it  did.  But  that  nowhere  appears, 
and  it  was  the  legal  proof  which  plaintiff  was  required  to  produce 
before  the  court  was  authorized  to  render  judgment,  and  defendant 
may  avail  himself  of  such  error  on  this  appeal. 
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The  evidence  is  abundant  and  legal  to  show  that  the  watch  did 
not  perform  what  was  expected  of  it,  and  defendant  was  prima 
facie  in  possession  of  the  written  order  which  he  undertook  to  exe- 
cute, and  could  have  produced  the  same  upon  the  trial.  He  did 
put  in  an  answer,  but  failed  to  appear  and  offer  proof.  .  As  he, 
probably,  is  in  possession  of  the  legal  proof,  and  could  have  secured 
a  proper  disposition  of  the  case  by  proof  of  the  whole  facts,  we 
think  we  ought  not  to  reverse  the  judgment,  with  costs,  but  set  the 
judgment  aside,  and  order  a  new  trial  in  the  municipal  court,  with 
f  10  costs  of  this  appeal  to  abide  the  event  of  the  action. 

WHITE,  J.,  concurs. 

TITUS,  C.  J.  I  concur  in  the  conclusion  of  Judge  HATCH,  for 
the  reason  that  there  is  no  competent  proof  that,  by  the  terms  of 
the  order  given  for  the  watch  by  the  plaintiff,  it  was  to  be  nonmag- 
netic 

02  Misc.  Rep.  519.) 

KIDDER  v.  BORK. 

(Superior  Court  of  Buffalo,  General  Term.  May  15,  1805.) 

Covenants — Warranty  and  Peaceable  Enjoyment— Breach— Pleading. 

A  complaint  alleged  the  conveyance  of  land  by  defendant  to  Z.  with 
covenant  of  warranty  and  peaceable  possession,  the  giving  of  a  mortgage 
by  Z.  to  defendant,  and  the  subsequent  assignment  thereof  to  plaintiff 
with  covenant  that  $940.12,  with  Interest,  was  due  thereon;  that  the 
land,  when  the  deed  was  executed,  was  subject  to  a  lien  for  taxes,  to 
extinguish  which  Z.  had  to  pay  $143.16;  that  said  sum  so  paid  is  an 
offset  against  the  mortgage  in  plaintiff's  hands;  that  In  an  action  by 
plaintiff  against  Z.  to  foreclose  the  mortgage  the  court  decided  that 
plaintiff  was  entitled  to  foreclose  for  the  amount  due  on  the  mortgage, 
leas  $143.16,  and  interest  thereon.  Edd,  that  a  cause  of  action  for  the 
$143.16  was  not  stated,  as  plaintiff's  claim  rested  on  a  breach  of  the  cov- 
enant of  warranty  and  peaceable  enjoyment,  and  the  complaint  did  not 
allege  an  eviction,  or  a  judgment  that  the  tax  was  a  lien,  but  merely  a 
"decision." 

Action  by  Anne  M.  M.  Kidder  against  George  Bork  for  breach  of 
covenant  Defendant  demurs  to  the  complaint  on  the  ground  that 
it  fails  to  state  a  cause  of  action.    Demurrer  sustained. 

Argued  before  TITUS,  O.  J.,  and  HATCH  and  WHITE,  JJ. 

Balph  Stone,  for  plaintiff. 
George  W.  Cothran,  for  defendant 

HATCH,  J.  The  allegations  of  the  complaint  are,  in  substance, 
that  one  Zieman  and  wife  made  and  executed  their  certain  bond  and 
mortgage  upon  premises  described  for  securing  the  payment  of 
$940.12,  and  delivered  the  same  to  defendant;  that  on  the  same  date 
defendant  conveyed  to  said  Zieman  and  wife,  by  deed  of  warranty, 
with  covenant  of  quiet  and  peaceable  possession,  the  premises  de- 
scribed in  the  mortgage;  that  said  mortgage  and  deed  were  duly 
recorded;  that  thereafter  defendant,  for  a  good  consideration,  as- 
signed said  mortgage  to  the  plaintiff,  and  covenanted  therein  that 
there  was  due  thereon  $940.12,  with  interest;  that  at  the  time  of 
the  making  and  delivery  of  the  said  deed  the  premises  were  not 


Digitized  by 


664 


NEW  YORK  SUPPLEMENT,  Vol.  33. 


[Super.  Ct 


free  from  incumbrance,  but  were  subject  to  certain  outstanding 
taxes,  duly  assessed,  charged,  and  levied  upon  the  premises  by  the 
city  of  Buffalo  and  the  officers  thereof  in  the  sum  of  $137.65,  which 
tax  was  due  and  unpaid,  and  at  the  time  of  the  delivery  of  the  deed 
was  a  lien  and  incumbrance  upon  the  premises;  that  by  reason 
thereof  the  said  Zeiman  was  obliged  to  and  did  pay  the  sum  of  $143.16 
in  extinguishing  the  lien  of  said  taxes  upon  said  premises,  said 
premises  having  been  sold  therefor,  and  that  said  sum  of  money 
so  paid  is  an  offset  against  said  mortgage  in  the  hands  of  the  plain- 
tiff; that  an  action  was  brought  in  the  superior  court  of  Buffalo 
to  foreclose  said  mortgage,  wherein  this  plaintiff  was  plaintiff  and 
said  Zeiman  and  wife  and  another  were  defendants;  that  issue  was 
joined  therein,  and  the  action  tried  before  the  court  without  a  jury, 
and  the  court  decided  that  the  plaintiff  was  entitled  to  a  judgment 
of  foreclosure  and  sale  of  the  premises  for  the  amount  due  upon 
the  bond  and  mortgage,  less  the  sum  of  $143.16,  and  interest  thereon; 
demands  judgment  for  said  last-named  sum,  with  interest  and  costs. 
There  is  nothing  set  out  in  the  complaint  showing  any  covenant  in 
the  deed  against  incumbrances.  Plaintiff's  claim,  therefore,  rests 
upon  a  claimed  breach  of  the  covenant  of  warranty  and  peaceable 
enjoyment.  But  there  can  be  no  breach  of  such  covenant  without 
an  eviction,  or  by  the  establishment  of  facts  showing  paramount 
title.  Mead  v.  Stackpole,  40  Hun,  473;  Boreel  v.  Lawton,  90  N.  Y. 
293.  There  is  nothing  appearing  in  the  complaint  to  show  that  his 
possession  was  for  a  moment  disturbed,  or  that  a  paramount  title 
in  fact  existed,  and  consequently  there  was  no  breach  of  the  cove- 
nant. There  is  no  allegation  that  any  judgment  was  ever  entered 
adjudicating  that  the  taxes  were  a  lien  upon  the  premises,  or  that 
any  judgment  whatever  was  entered  in  the  foreclosure  action.  The 
decision  of  a  court  upon  issues  which  never  passed  into  judgment 
cannot  avail  the  party.  As  this  court  is  unable  to  see  what  the 
issue  was  presented  by  the  pleadings,  or  if  the  pleadings  were  ad- 
missible for  that  purpose,  or  any  other  purpose;  it  would  still  be 
in  the  dark  respecting  what  the  court  adjudicated.  The  judgment 
roll  is  essential  and  necessary  to  establish  such  facts.  Forsyth 
Campbell,  15  Hun,  235;  Baker  v.  Kingsland,  10  Paige,  366;  Lansing 
v.  Russell,  3  Barb.  Oh.  325.  The  pleading,  therefore,  fails  in  the 
statement  of  a  cause  of  action.  Judgment  should  be  directed  sus- 
taining the  demurrer,  with  costs,  with  leave  to  the  plaintiff  to  serve 
an  amended  complaint  within  20  days  on  payment  of  costs. 

WHITE,  J.,  concurs. 

TITUS,  0.  J.    I  concur  in  the  last  reason  stated  in  this  opinion. 


(12  Misc.  Rep.  487.) 

THORN  v.  MAYER  et  aL 

(Superior  Court  of  Buffalo,  General  Term.  May  15,  1895.) 

1.  Deeds — Acknowledgment — Certificate  op  County  Clerk. 

4  Rev.  St.  (8th  Ed.)  p.  2472,  §  18.  requires  the  certificate  of  the  county 
clerk  to  be  attached  to  a  deed  acknowledged  before  any  of  certain  offi- 
cers, stating  that  such  officer  waB  authorized  to  take  the  same,  etc  HtU. 
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tbat  the  omission  of  tbe  county  clerk's  certificate  to  state  the  name  and 
official  character  of  the  officer  who  took  the  acknowledgment  may  be  sup- 
plied from  the  certificate  of  acknowledgment 

2.  8av*i — Pvnwo  Certificate. 

The  absence  of  a  date  to  the  clerk's  certificate  does  not  vitiate  It,  where 
there  Is  no  statute  requiring  date. 

8.  Same— Record—  Absence  of  Heal 

Tbe  mere  absence  from  the  record  of  &  deed  of  the  seal  of  the  county 
clerk  to  his  certificate  as  to  the  official  character  of  the  acknowledging 
officer  does  not  vitiate  it,  though  4  Rev.  St.  (8th  Ed.)  p.  2472,  §  18,  re- 
quires the  certificate  to  be  under  the  seal,  as  a  condition  to  admission  in 
evidence  of  the  record  of  the  deed;  the  presumption  that  the  clerk  per- 
formed his  duty,  with  the  recital  of  the  certificate  that  the  seal  was 
attached,  being  sufficient  evidence  thereof. 

4.  Same — Record— Entry  of  Time. 

The  provision  of  the  statute  that  the  recording  officer  shall  enter  on 
the  record  the  time  when  the  deed  was  recorded  Is  directory  merely,  when 
there  is  no  question  of  rights  depending  on  priority  of  record. 

Controversy  between  William  E.  Thorn,  as  sole  surviving  executor 
and  trustee  under  the  will  of  William  E.  Garner,  deceased,  plaintiff, 
and  Joseph  B.  Mayer  and  Louis  Weill,  defendants,  submitted  on 
agreed  facts.    Judgment  for  plaintiff. 


Argued  before  TITUS,  C.  J.,  and  HATCH  and  WHITE,  JJ. 


Wilcox  &  Miner,  for  defendants. 

HATCH,  J.  The  plaintiff  heretofore  entered  into  an  agreement 
in  writing  with  the  defendants,  whereby  he  agreed  to  sell  and  con- 
vey, and  they  to  purchase,  a  certain  piece  of  real  estate  situate  in 
the  city  of  Buffalo,  which  was  in  said  agreement  particularly  de- 
scribed by  metes  and  bounds.  On  the  execution  of  the  agreement, 
defendants  paid  the  sum  of  $2,500,  and  agreed  to  pay  the  remain- 
der of  the  purchase  price,  and  secure  the  same  to  be  paid  by  their 
bond  and  mortgage,  payable  in  live  years  from  date,  with  semiannual 
interest  Plaintiff  agreed  that  the  title  to  the  premises  should  be 
good  and  clear  in  every  respect.  An  abstract  of  title  was  there- 
after furnished,  which  showed  that  the  title  had  been  transferred 
from  the  state  of  New  York,  through  various  mesne  conveyances, 
by  a  chain  of  title  perfectly  well  established  in  Buffalo,  as  a  good 
and  marketable  title,  and  the  same  became  vested  in  fee  simple 
absolute  in  Augustus  S.  Torter  about  February  24,  1854.  On  or 
about  March  10,  1854,  there  appears,  by  the  records  of  the  county 
clerk's  office  of  Erie  county,  to  have  been  executed  a  deed  by  said 
Porter  and  Sarah  G.,  his  wife,  to  Jane  S.  Townsend.  This  deed 
purports  to  be  dated  March  10,  1854;  was  acknowledged  the  same 
day  before  Charles  H.  Symond,  justice  of  the  peace;  conveys  the 
premises  set  out  in  the  agreement;  and  is  spread  upon  the  records 
in  said  clerk's  office  in  Liber  145  of  Deeds,  at  page  400.  The  record 
there  made  shows  that  the  deed  was  made  and  executed  in  all  re- 
spects as  required  by  law.  It  purports  to  have  been  executed  in 
Niagara  county,  where  it  states  the  grantor  resided,  and  the  records 
of  Niagara  county  show  that  Symond  was  a  justice  of  the  peace, 
duly  commissioned  and  acting  on  the  10th  day  of  March,  1854. 
Attached  to  this  deed,  as  recorded,  and  immediately  following  the 
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signature  of  said  justice  to  the  acknowledgment,  is  a  certificate  in 
these  words: 

"State  of  New  York,  Niagara  County  Clerk's  Office— ss.:  I  certify  that  , 

before  whom  the  annexed  instrument  in  writing  was  proved  or  acknowledged, 

was  at  the  time  of  taking  the  same  a   in  and  for  said  county,  duly 

authorized  to  take  the  same;  and  I  am  well  acquainted  with  his  handwriting, 
and  verily  believe  the  signature  to  said  certificate  is  genuine,  and  that  the  an- 
nexed instrument  is  executed  and  acknowledged  according  to  the  laws  of 
this-  state.  In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 

official  seal,  at  Lockport,  in  said  county,  this  day  of  ,  185-. 

"L.  S.  Payne,  Clerk  of  Niagara  County." 

L.  8.  Payne  was  clerk  of  Niagara  county  during  the  year  1854. 
The  record  of  the  deed  in  the  clerk's  office  of  Erie  county  does  not 
show  that  any  seal  was  attached  to  this  certificate  by  the  clerk  of 
Niagara  county  beyond  what  the  recital  of  the  certificate  shows, 
and  such  record  is  not  dated,  and  is  not  signed  by  the  clerk  of  Erie 
county.  The  original  of  said  deed  is  lost,  and  cannot  now  be  pro- 
duced. The  further  chain  of  title  shows  that  Daniel  J.  and  Jane 
8.  Townsend,  his  wife,  executed  and  delivered  to  James  G.  Garner 
a  mortgage  conveying  the  premises  described  in  the  deed.  The  same 
was  duly  recorded,  and  was  subsequently  assigned  by  James  Garner 
to  Daniel  K.  Man  gam,  Leonard  M.  Thorn,  and  Thomas  Garner,  who 
caused  the  same  to  be  foreclosed,  and  the  premises  were  sold  by  the 
sheriff  to  Daniel  R.  Mangam,  who  received  the  sheriffs  deed,  and 
thereafter  said  premises,  by  various  mesne  conveyances,  became 
vested  in  Thomas  Garner,  all  of  which  duly  appears  of  record ;  that 
said  Garner,  his  heirs  or  devisees,  have  paid  taxes  upon  the  same 
since  March  17, 1864;  that  the  premises  have  been  divided  by  streets 
cut  through  them  in  various  directions;  and  that  whatever  fences 
existed  in  1864  inclosing  said  premises  have  been  destroyed  by  the 
cutting  through  of  these  streets.  During  said  time,  said  Garner, 
his  heirs  and  devisees,  have  rented  some  portion  for  a  part  of  the 
time  and  paid  taxes,  but  the  premises  have  not  been  usually  culti- 
vated, and  have  not  been  claimed  by  any  person  adversely  to  said 
persons.  This  is  the  state  of  the  title  as  appears  from  the  abstract. 
Prior  to  this  submission,  plaintiff  duly  tendered  a  deed  of  said  prem- 
ises to  defendants,  and  demanded  a  fulfillment  of  the  contract  upon 
their  part.  Defendants  refused  to  accept  said  deed,  or  comply  with 
said  agreement,  upon  the  ground  that  said  deed  did  not  convey  a 
good  and  marketable  title,  for  the  reason  that  the  certificate  of  the 
clerk  of  Niagara  county  to  the  deed  before  mentioned  from  Porter 
and  wife  to  Jane  8.  Townsend,  was  and  is  so  defective  as  to  make 
it  not  entitled  to  be  recorded  in  the  clerk's  office  of  Erie  county, 
and  for  the  reason  that  the  said  record  of  said  deed  is  so  defective 
as  not  to  entitle  the  same,  or  a  certified  copy  thereof,  to  be  used  as 
evidence  of  the  transfer  of  said  premises  from  Porter  and  wife  to 
Jane  S.  Townsend.  These  objections  present  the  questions  to  be  de- 
cided upon  this  submission. 

The  certificate  attached  to  the  deed  omits  the  name  of  the  justice 
and  his  official  character,  but,  when  it  is  read  in  connection  with 
the  certificate  of  acknowledgment,  it  becomes  clear  that  the  person 
intended  was  none  other  than  the  magistrate  whose  name  is  there 
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signed.  That  they  may  be  so  read  together  is  supported  by  author- 
ity.   Lynch  v.  Livingston ,  6  N.  Y.  433. 

The  reasons  for  a  construction  which  will  give  force  and  effect  to 
this  certificate  in  this  respect  are  very  clearly  stated  by  Judge  Finch 
in  Smith  v.  Boyd,  101  N.  Y.  472,  5  N.  E.  319,  and  are  conclusive  in 
support  of  the  certificate  upon  this  question.  With  the  name  and 
official  character  of  the  magistrate  supplied,  the  certificate,  so  far 
as  its  matter  is  concerned,  is  in  exact  compliance  with  the  recording 
act.  4  Rev.  St.  (8th  Ed.)  p.  2472,  §  18.  There  is  nothing  m  this 
section  which  requires  the  certificate  to  be  dated,  and  no  reason  is 
suggested  why  the  absence  of  a  date  should  vitiate  it.  The  date 
would  simply  identify  the  time  when  it  was  made,  but  it  would 
add  nothing  to  the  fact  that  the  officer  taking  the  acknowledgment 
was  such  officer,  and  authorized  to  act  when  he  assumed  to  act, 
and  has  in  fact  acted  according  to  law,  which  are  the  essential 
things.  The  record  does  not  show  that  the  clerk  attached  to  such 
certificate  his  official  seal.  But  it  contains  a  recital  that  he  had 
affixed  such  seal,  and  nothing  contained  in  the  record  affirmatively 
shows  that  such  recital  is  not  true.  The  question  thus  presented 
has  been  the  subject  of  much  debate  both  in  this  and  other  states. 
It  is  concluded,  however,  that  the  question  in  this  state  is  practically 
settled  by  authority. 

In  Williams  v.  Sheldon,  10  Wend.  654,  record  of  letters  patent 
did  not  show  that  the  seal  of  the  state  or  the  signature  of  the  gov- 
ernor was  attached  thereto  when  issued.  The  point  raised  was 
stated  by  the  court  in  these  words: 

"The  question,  then,  is  not  whether  a  patent  Is  valid,  and  will  pass  the  title 
to  land,  if  issued  without  a  seal;  but  whether  the  fact  that  in  the  record  of 
the  patent  the  words  'L.  S.'  do  not  appear  to  designate  the  place  of  the  seal 
Is  to  be  regarded  as  evidence  that  the  original  was  not  sealed." 

The  court  held  that  in  so  solemn  a  grant  as  an  original  patent  to 
land  it  would  not  be  presumed  that  a  seal  was  omitted,  but  that  the 
presumption  was  that  the  officers  had  done  their  duty  and  affixed  it 
It  does  not  appear  in  the  report  of  the  case  that  the  record  showed 
any  recital  that  the  original  patent  was  under  seal. 

In  Todd  v.  Institution,  118  N.  Y.  337,  29  N.  E.  299,  the  question 
arose  upon  the  failure  of  the  record  to  show  that  the  grantor  had 
sealed  the  deed;  and  it  was  held  that  the  absence  of  proof  that  the 
deed  was  sealed  when  delivered  made  it  ineffectual  as  evidence  of 
the  conveyance  of  title  to  the  premises,  and  that  the  record  was 
essentially  defective  for  purpose  of  evidence  or  notice,  except  as  it 
was  notice  of  the  conveyance  of  an  equitable  interest  Proof  was 
given  in  that  case  that  in  fact  a  seal  was  upon  the  deed  when  deliver- 
ed, and  upon  this  proof  it  was  decided  that  the  record  furnished  no 
affirmative  evidence  of  the  absence  of  the  seal  at  the  time  when  the 
record  was  made.  If  the  rule  be  the  same  respecting  official  acts, 
and  of  recitals  in  respect  thereto,  as  is  applicable  to  the  acts  of 
private  persons,  and  the  rule  of  evidence  be  the  same,  then  this 
decision  is  decisive  of  the  present  question  respecting  the  absence 
of  the  seal  from  the  record,  as  the  statute  requires  that  the  certificate 
shall  be  under  the  hand  and  official  seal  of  the  clerk  to  entitle  the 
record  or  transcript  thereof  to  be  read  in  evidence;  and  here  there  is 
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no  affirmative  proof  beyond  the  recital  in  the  certificate  that  any 
seal  was  attached.  The  deed  in  the  present  case,  both  in  form  and 
execution,  is  perfect  in  every  respect  It  is  the  certificate  of  the  clerk 
that  is  defective,  if  there  be  any  defect  When  the  deed,  properly 
acknowledged,  as  this  deed  appears  to  be,  was  presented  to  the  clerk 
of  Niagara  county  for  certification,  it  became  his  duty  to  affix  his 
certificate  thereto  under  his  hand  and  official  seal.  His  failure  in 
this  regard  would  therefore  be  neglect  of  duty  upon  his  part  But 
neglect  of  duty  must  be  established  by  proof,  as  the  maxim  "omnia 
praesumuntur  rite  esse  acta"  applies  to  all  such  acts,  and  stands  as 
evidence  for  them.  Wood  v.  Morehouse,  45  N.  Y.  368,  where  the 
presumption  was  made  that  a  sheriff  had  duly  posted  notices  of  sale 
under  an  execution. 

In  Law  son  v.  Pinckney,  40  N.  Y.  Super.  Ct  187,  it  was  held 
that  the  presumption  of  the  performance  of  official  duty  is  confined 
to  the  act  itself;  and  when  the  officer  is  required  to  do  a  certain 
thing,  and  he  certifies  that  he  has  done  the  thing,  it  will  be  taken 
as  true. 

In  Rice  v.  Davis,  7  Lans.  393,  the  regularity  of  proceedings  to 
evidence  a  redemption  from  a  sheriff's  sale  was  presumed  from  the 
recital  in  a  sheriff's  deed. 

In  Ensign  v.  McKinney,  30  Hun,  249,  the  question  arose  over  the 
execution  of  a  deed  by  one  of  the  grantors  as  attorney  in  fact  for 
the  other.  It  appeared  that  no  power  of  attorney  to  this  grantor 
was  recorded  in  the  county  either  before  or  after  the  execution  of 
the  deed, — nor  was  it  shown  that  such  power  of  attorney  as  a  written 
instrument  properly  executed  ever  in  fact  existed ;  yet  the  court  held 
that  it  would  be  presumed  that  "neither  the  officer  taking  the 
acknowledgment  nor  the  county  clerk  receiving  the  deed  of  record 
would  have  verified  such  official  acts,  respectively,  had  there  not 
been  present  before  them  legal  proof  (which  in  this  case  would  be  an 
instrument  in  writing,  under  the  hands  and  seals  of  the  principals) 
of  the  existence  of  such  power  of  attorney."  And  the  court  decided 
that,  upon  this  presumption,  the  lapse  of  time  and  other  dealings  by 
the  parties  presented  a  question  of  fact  for  the  determination  of  a 
jury. 

Other  cases  holding  a  like  doctrine  are  Clute  v.  Emmerick,  21 
Hun,  122;  Hartwell  v.  Roote,  19  Johns.  345;  Schermerhorn  v.  Tal- 
man,  14  N.  Y.  135;  Sloane  v.  Martin  (Sup.)  24  N.  Y.  Supp.  661;  Has- 
brouck  v.  Burhans,  42  Hun,  376;  Forsaith  v.  Clark,  21  N.  H.  409. 

In  Church  v.  Humphrey  (Sup.)  21  N.  Y.  Supp.  89,  it  was  held  that, 
when  the  official  character  of  the  officer  taking  the  acknowledgment 
appeared  in  the  body  of  the  certificate,  it  was  not  necessary  that  it 
appear  in  the  subscription  thereto. 

Coming  somewhat  closer  to  the  particular  question  are  many  cases 
in  other  jurisdictions  which  are  quite  instructive  and  convincing. 

In  Beardsley  v.  Day,  52  Minn.  451,  55  N.  W.  46,  there  was  an  omis- 
sion to  note  upon  the  record  of  a  sheriffs  certificate  of  sale  that  it  was 
sealed.  The  statute  required  thai  the  certificate  should  be  exe- 
cuted in  due  form,  under  the  hand  and  seal  of  the  sheriff,  and  that 
such  certificate,  when  so  proved,  acknowledged,  and  recorded,  shall, 
upon  the  expiration  of  the  time  for  redemption,  operate  as  a  convey- 
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ance.  The  contention  was  that,  as  the  seal  was  omitted  from  the 
record,  it  was  fatal,  and  that  there  was  no  record  to  set  running  the 
time  for  redemption.  The  certificate  contained  a  recital  that  it 
was  sealed,  and  the  court  said: 

"The  more  generally  accepted  doctrine  Is  that  the  record  Is  not  vitiated  or 
fatally  defective  by  reason  of  the  omission  to  record  the  seal,  or  indicate  its 
presence  by  some  device  or  attempted  description.  It  is  enough  that  it  appear 
from  the  record  in  any  other  way  that  the  instrument  is  sealed." 

The  court,  among  others,  cites  the  Todd  Case,  as  authority  for 
this  rule.  It  is  doubtful  if  the  latter  goes  to  the  extent  claimed  for 
it,  as  the  mention  of  the  recital  and  its  effect  is  stated  in  that  case 
in  these  words: 

"That  situation  was,  and  without  the  seal  would  not  have  been,  consistent 
with  the  declaration  of  the  grantor,  and  of  the  subscribing  witness  appearing 
upon  the  Instrument,  to  the  effect  that  It  was  sealed,  which,  in  connection 
with  the  fact  that,  when  afterwards  found-  and  recorded,  a  seal  was  upon  It, 
requires  the  conclusion  that  it  was  sealed  at  the  time  of  delivery,  unless 
there  was  some  evidence  interrupting  the  way  to  such  conclusion." 

It  can  be  gathered  from  this  languid  •  that  the  court  gave  some 
effect  to  the  recital,  but  scarcely  that  claimed  for  it  in  the  Minnesota 
decision,  as  the  prior  statement  was  that  the  record  was  essentially 
defective  for  the  purpose  of  supporting  the  legal  title,  although  the 
recital  was  a  part.  But  it  does  indicate  that  some  effect  was  given 
to  it,  and  the  Minnesota  case  carried  the  doctrine  a  step  further,  and, 
it  may  be  assumed,  for  the  reason  that  the  certificate  under  considera- 
tion was  that  of  a  public  officer,  to  which  the  presumption  attached 
of  performance  of  duty. 

A  like  doctrine  is  found  supported  in  Starkweather  v.  Martin,  28 
Mich.  471:  Geary  v.  City  of  Kansas,  61  Mo.  378:  Hammond  v.  Gordon, 
93  Mo.  223,  6  S.  W.  93;  Aycock  v.  Railroad  Co.,  89  N.  C.  321; 
Deans  v.  Pate,  114  N.  C.  194,  19  8.  E.  146;  Smith  v.  Dall,  13  Cal. 
512.  The  last  decision  is  overruled  in  Dutton  v.  Warschauer,  21 
Cal.  609,  but  not  upon  this  point  Jones  v.  Martin,  16  Cal.  165; 
Griffin  v.  Sheffield,  38  Miss.  359;  In  re  Sandilands,  L.  R.  6  C.  P. 
411.  In  the  last  case  it  was  held  that,  even  though  no  impression 
appear  upon  the  parchment  or  paper  indicating  it  to  have  been 
sealed,  yet,  if  it  be  stated  in  the  attestation  clause  to  have  been  sealed 
and  delivered,  it  will,  in  the  absence  of  evidence  to  the  contrary,  be 
presumed  to  have  been  properly  sealed.  This  rule  was  applied  to  the 
instrument  itself.  The  only  authority  announcing  a  contrary  rule 
which  has  fallen  nnder  my  observation  is  Switzer  v.  Knapps,  10  Iowa, 
72.    This  case  is  sufficiently  commented  upon  in  the  Todd  Case. 

We  therefore  conclude,  as  the  result  of  authority,  and  upon  prin- 
ciple, that  the  recital  in  the  certificate  was  a  full  and  complete  com- 
pliance with  the  statute,  and  is  to  be  taken  as  true  of  the  facts  which 
it  states,  in  the  absence  of  affirmative  proof  to  the  contrary;  that, 
in  the  absence  of  the  seal  from  the  record,  the  presumption  obtains, 
and  stands  as  evidence  of  the  fact,  until  overcome  by  proof,  that  the 
clerk  attached  thereto  the  official  seal,  as  was  his  duty  to  do;  that 
the  record  of  itself  does  not  overcome  such  presumption,  and  is  not 
affirmative  evidence  of  the  fact  that  the  certificate  was  not  sealed 
when  delivered  to  the  clerk  for  record.  The  presumption  of  per- 
formance of  duty  in  the  present  case  applies  what  proof  of  the 
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fact  did  in  the  Todd  Case,  and  makes  it  an  authority  for  the 
rule  here  laid  down.  The  recording  act  (section  25)  requires  that 
the  recording  officer  shall  enter  upon  the  record  the  time  of  the  day, 
month,  and  year  when  the  conveyance  was  recorded,  and  shall  in- 
dorse a  certificate  containing  the  same  upon  the  instrument  recorded, 
and  also  the  book  and  page  where  the  instrument  is  recorded.  This 
N  does  not  appear  to  have  been  complied  with  so  far  as  the  record  is 
concerned.  This  section  does  not  require  that  the  clerk  shall  sign 
the  record,  or  that  he  shall  sign  the  entry  of  time  required  to  be  made. 
It  only  requires  that  he  shall  make  such  entry,  although  it  has 
been  assumed  that  he  is  required  to  certify  it  Putnam  v.  Stewart, 
97  N.  Y.  418.  But  the  statute  does  not  in  terms  require  it.  4 
Rev.  St.  (8th  Ed.)  p.  2473,  §  25.  It  is  evident  that  the  object  of  this 
section  is  to  fix  the  time  when  the  instrument  was  recorded,  in  order 
that  rights  dependent  upon  time  of  record  might  be  determined  by 
evidence  practically  conclusive.  It  can  have  no  effect  upon  the 
validity  of  the  deed  or  of  its  execution,  as  such  matters  are  made  to 
depend  upon  other  provisions  of  the  statute,  nor  does  it  tend  in  the 
slightest  degree  to  affect  any  of  such  provisions.  Its  sole  object  is 
to  register  the  time  of  record  for  the  very  evident  purpose  of  eviden- 
cing priority  of  rights.  No  such  question  arises  upon  the  facts  of 
this  case.  The  question  here  is  upon  the  effect  of  the  omission 
upon  the  record.  It  is  noticeable  that  in  many  of  the  sections 
requiring  certain  things  to  be  done  there  is  either  a  penalty  pro- 
vided for  the  omission  of  the  thing  required  to  be  done,  or  an  express 
prohibition  is  imposed.  Thus,  if  there  be  a  failure  to  record,  the 
penalty  is  that  the  conveyance  shall  be  void  as  against  subsequent 
»  purchasers  in  good  faith  for  value,  whose  conveyance  shall  be  first 

recorded.  When  a  deed  is  given  as  security,  the  record  is  made  of 
no  advantage  unless  the  defeasance  or  explanatory  instrument  is 
also  recorded.  Where  the  acknowledgment  is  taken  out  of  the 
county,  the  certificate  must  be  attached  before  it  can  be  recorded  or 
read  in  evidence.  Officers  are  prohibited  from  taking  acknowledg- 
ment unless  they  know  the  person.  As  to  the  requirement  of  the 
entry  relating  to  time  of  record,  there  is  neither  penalty  nor  pro- 
hibition; the  statute  simply  directs  the  thing  to  be  done,  and  neither 
by  inference  nor  otherwise  does  it  attach  any  penalty  for  failure 
of  observance.  It  is  essentially  no  part  of  the  conveyance  or  evi- 
dence of  its  execution,  and,  as  before  observed,  its  essential  object 
seems  to  be  to  determine  rights  where  time  is  the  essence  of  such 
determination.  I  think  we  might  well  hold  that  where  no  such 
right  intervenes,  or  can  intervene,  such  requirement  is  to  be  treated 
as  directory  merely,  and  its  omission  will  not  have  the  effect  of 
vitiating  the  record  as  evidence.  Wilt  v.  Cutler,  38  Mich.  196;  State 
v.  Ferguson,  31  N.  J.  Law,  118;  Ives  v.  Kimball,  1  Mich.  308;  Miller 
v.  Estill,  Meigs,  483. 

Assuming,  however,  that  the  clerk  was  bound,  as  he  undoubtedly 
was,  to  note  the  time  of  record,  is  the  party  affected  deprived  of  the 
right  he  sought  to  secure  by  the  neglect  of  the  clerk?  By  force  of 
the  statute,  the  record  is  considered  made  from  the  time  of  delivery 
of  the  instrument  to  the  clerk. 
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In  Putnam  v.  Stewart,  it  was  held  that  the  omission  of  the  clerk 
to  perform  his  legal  duty  conld  not  defeat  the  effect  of  such  delivery. 
97  N.  Y.  417. 

In  Manhattan  Co.  v.  Laimbeer,  108  N.  Y.  578,  15  N.  E.  712,  the 
certificate  and  affidavit  required  for  the  formation  of  a  limited  part- 
nership were  made,  and  filed  with  the  county  clerk,  but  the  certificate 
was  not  actually  recorded  by  the  clerk,  as  required  by  the  statute. 
It  was  sought  to  enforce  liability  against  the  special  partner  for 
such  failure,  and  the  court  held  he  was  not  liable.  In  speaking  of  the 
fact  that  deeds  and  other  papers  are  deemed  recorded  when  left  with 
the  clerk,  the  court  said: 

"The  record  Is  then  considered  to  have  been  accomplished,  and  the  physical 
act  of  transcribing  the  contents  of  the  paper  into  a  book  at  length  is  to  be 
performed  by  the  public  officer:  and  it  seems  to  me  to  be  contrary  to  reason 
and  to  principle  to  hold  an  individual  bound  to  such  grave  liabilities  as  this 
case  is  an  example  of,  founded  upon  the  failure  of  a  public  officer  to  do  an 
act  prescribed  by  the  statute." 

In  speaking  of  the  cases  where  the  individual  has  been  held  bound 
by  the  failure  of  the  clerk,  of  which  Frost  v.  Beekman,  1  Johns.  Ch. 
288,  is  an  illustration,  it  was  said: 

•It  will  be  noticed  that  the  mortgagee  Is  not  liable  for  the  failure  of  the 
clerk  to  record  at  all,  but  only  for  a  false  record." 

This  case  is  an  instructive  case  upon  the  subject  of  liability  and 
effect  of  neglect  of  duty  by  the  recording  officer.  We  can  see  no 
reason  why  the  reasoning  is  not  applicable  to  the  case  at  bar,  and 
that  the  penalty  for  neglect  of  the  clerk  to  note  the  time  and  affix 
his  name  to  the  record  cannot  be  visited  upon  a  party  in  interest  to 
the  extent  of  destroying  such  record  as  evidence  of  his  title. 

In  Simonson  v.  Falihee,  25  Hun,  570,  there  was  failure  and  mistake 
by  the  clerk  to  record  the  release  of  a  mortgage  properly,  and  the 
court  said  of  the  party  affected:  "He  is  not  to  be  deprived  of  Ids 
property  by  a  failure  of  the  clerk  to  record  the  release  properly." 

In  Insurance  Co.  v.  Dake,  87  N.  Y.  257,  it  was  held  that  failure 
to  index  a  mortgage  did  not  deprive  the  mortgagee  of  priority  given 
him  by  the  recording  act.  This  decision  went  for  the  most  pait 
upon  the  ground  that  the  indexing  was  not  a  part  of  the  recording 
act  The  statement  with  respect  to  what  constitutes  a  perfect  record 
is  in  these  words: 

"Whatever  forms  part  of  a  perfect  record,  as  prescribed  In  the  act,  is  essen- 
tial; that  is,  the  conveyance  must  be  recorded  in  the  proper  book,  in  the 
proper  order,  and  with  substantial  accuracy.  If  the  record  be  defective  in 
anything  essential,  it  will  not  serve  the  purpose  of  giving  constructive  notice 
to  subsequent  bona  fide  grantees  or  incumbrancers." 

And  again  is  quoted  with  approval  the  rule  laid  down  in  1  Washb. 
Real  Prop.  578: 

"The  proposition  is  a  general  one  that  an  irregular  registration  of  a  deed 
Is  no  notice  to  others  of  the  existence  of  such  deed;  but  an  omission  of  the 
register  to  note  the  time  of  receiving  the  deed  for  record,  or  to  enter  it  in 
the  Index  or  alphabet,  will  not  invalidate  the  effect  of  the  registration." 

If  it  be  not  essential  to  note  the  time  when  he  received  it  for  record, 
the  failure  to  note  such  time  upon  the  record  is  of  no  higher  import 
As  a  fact,  it  is  known  that  the  time  stated  in  the  record  in  usual  course 
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corresponds  to  the  time  of  reception;  yet  the  actual  record  is  not 
madje  until  some  weeks  after,  in  the  orderly  course  of  business.  If 
no  minute  of  the  time  of  reception  was  made,  it  might  be  impossible 
for  the  clerk  to  fix  the  time  of  recording.  It  can  scarcely  be  possible 
that  so  grave  a  penalty  as  the  destruction  of  a  record  for  evidence 
would  follow  when,  if  not  made  at  the  time  of  reception,  no  snch 
penalty  would  attach.  Muehlberger  v.  Schilling  (Sup.)  3  N.  Y.  Supp. 
705;  Bedford  v.  Tupper,  30  Hun,  174. 

Analogous  to  the  rule  above  stated  is  Dodge  v.  Porter,  18  Barb.  1!»3, 
where  the  clerk  omitted  to  number  a  chattel  mortgage  filed  with  him, 
as  the  statute  required.  The  court  said:  "The  rights  of  the  mort- 
gagee could  not  be  impaired  by  the  omission  to  perform  the  doty." 
Bishop  v.  Cook,  13  Barb.  326;  Dikeman  v.  Puckhafer,  1  Daly,  4*». 

In  Wisconsin  the  doctrine  of  the  above  cases  was  supported  and 
applied  to  the  omission  of  the  clerk  to  make  the  entry  and  docket 
a  mechanic's  lien  as  required  by  the  statute.  It  was  then  held  that, 
when  the  claimant  has  left  his  lien  with  the  clerk,  he  has  done  all 
that  he  possibly  can  do  to  secure  his  rights,  "and  he  will  not  be 
prejudiced  by  the  neglect  of  the  clerk  to  perform,  in  respect  to  it. 
his  duty  as  directed  by  the  statute."  Goodman  v.  Baerlocher,  88 
Wis.  293,  60  N.  W.  415. 

This  discussion  leads  us  to  the  conclusion  that  the  omission  of  the 
clerk  to  note  the  time  of  recording  and  signing  is  not  such  a  departure 
from  the  recording  act,  nor  is  it  so  essential  to  a  perfect  record,  that 
it  will  not  be  received  as  evidence  of  the  existence  of  the  deed.  The 
record,  being  admissible  as  evidence,  established,  with  the  other 
facts,  prima  facie  the  delivery  of  the  deed.  Geissmann  v.  Wolf,  46 
Hun,  289;  Townsend  v.  Rackham,  143  N.  Y.  516,  38  N.  E.  73L 

The  record  which  is  the  subject  of  this  controversy  is  now  over  40 
years  of  age.  It  is  evident  that  the  grantee  acted  upon  the  grant 
thus  obtained,  as  she  made  and  executed  a  mortgage  upon  the 
premises;  and,  under  the  judgment  of  foreclosure  which  followed, 
the  chain  of  title  has  continued,  the  grantees  thereunder  having 
claimed  title  to  the  land,  received  rents  from  a  part  of  the  same, 
paid  taxes,  and  continually  exercised  acts  of  ownership.  All  of 
these  facts  are  to  be  considered,  and  they  bear  upon  and  help  oat 
the  construction  placed  upon  this  record,  and  require  the  acts  of 
officers  to  be  liberally  interpreted  in  order  to  give  effect  to  what  the 
parties  have  acted  upon  and  apparently  intended.  Academy  v.  Mc- 
Kechnie,  19  Hun,  62-68. 

It  follows  from  these  views  that  plaintiff  should  have  judgment 
directing  specific  performance  of  the  contract.    All  concur. 


(12  Misc.  Rep.  514.) 

BITTNER  v.  CROSSTOWN  ST.  RT.  CO. 

(Superior  Court  of  Buffalo,  General  Term.  May  IB,  1896.) 

Negligence — Error  in  Judgment. 

There  being  evidence  from  which  the  jury  could  find  that  a  motorman 
waa  solely  at  fault  for  running  over  a  boy  In  the  first  instance,  it  wa§ 
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proper  to  refuse  to  charge  that  the  company  was  not  responsible  for  error 
of  judgment  of  the  motorman  In  the  management  of  the  car  after  It 
struck  the  boy,  he  having  by  reversing,  in  attempting  to  avoid  the  acci- 
dent, again  run  over  him.  Hatch,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Frank  Bittner,  as  administrator,  against  the  Crosstown 
Street- Railway  Company,  to  recover  damages  for  negligence  of  de- 
fendant causing  the  death  of  plaintiffs  intestate.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
•  denying  a  motion  for  a  new  trial  on  the  minutes,  defendant  appeals. 
Affirmed  by  divided  count 

Argued  before  WHITE  and  HATCH,  JJ. 

Porter  Norton,  for  appellant. 
Emory  P.  Close,  for  respondent. 

WHITE,  J.  I  am  of  the  opinion  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed.  The  controversy  as  to  whether  they 
should  or  not  depends  substantially  upon  the  correctness  of  the  ruling 
by  the  trial  court  upon  the  defendant's  request  No.  4,  as  it  appears 
in  the  appeal  book.  As  I  construe  the  language  of  the  request,  the 
refusal  was  right,  and  the  exception  is  not  well  taken.  As  the 
evidence  then  stood,  the  jury  would  have  been  justified  in  finding 
either  way  upon  the  question  as  to  whether  or  not  the  emergency 
which  the  motorman  was  called  upon  to  meet  after  he  had  run  over 
the  body  of  the  deceased  in  the  first  instance  was  attributable  solely 
to  his  own  negligence.  If  it  was,  then  his  efforts  to  extricate  the 
boy  from  peril,  however  praiseworthy,  would  not  relieve  the  defend- 
ant from  the  consequences  of  an  error  in  judgment  in  making  those 
efforts.  Error  in  judgment  on  the  part  of  one  who  negligently  in- 
jures another  cannot  be  invoked  as  a  defense  in  behalf  of  him  who 
causes  the  injury.  With  equal  propriety  might  a  cause  of  action  in 
favor  of  the  one  injured  be  predicated  upon  his  error  in  judgment  in 
erroneously  deciding  that  he  could  do  with  safety  the  act  which  re- 
sulted in  his  injury.    Judgment  and  order  appealed  from  affirmed. 

HATCH,  J.  (dissenting).  The  evidence  in  this  case  warranted  the 
jury  in  finding  that  deceased  was  guilty  of  contributory  negligence 
in  being  upon  the  track  at  the  time  he  was  struck,  and  that  defend- 
ant was  guilty  of  no  negligence  in  coming  in  contact  with  him. 
The  jury  were  instructed  and  were  authorized  to  find  that,  notwith- 
standing such  contributory  negligence,  still  if  deceased,  when  first 
run  over,  was  still  alive  with  a  probability  of  surviving  the  injury, 
and  the  defendant  backed  its  car  over  him,  extinguishing  life,  a  re- 
covery could  be  had  for  the  damages  sustained.  We  have  no  quarrel 
with  the  rule  of  law  thus  laid  down,  if  defendant  was  guilty  of 
negligence  which  produced  the  death.  But  such  conclusion  raised 
a  question  which  defendant  was  entitled  to  have  clearly  submitted 
to  the  jury.  The  evidence  shows  beyond  question  that  the  car  was 
almost  upon  deceased  when  he  was  discovered  by  the  motorman, 
and  the  latter  testified  that  he  instantly  reversed  the  current  of 


v.33N.Y.s.no.7— 43 


Digitized  by 


674 


MEW  YORK  SUPPLEMENT,  Vol.  33. 


[Super.  Ct. 


electricity  which  propelled  the  car  in  order  to  avoid  the  casualty 
which  occurred.  The  effect  of  this  action  was  not  only  to  stop  the 
car,  but  to  reverse  its  movement,  causing  it  to  run  backward,  and 
before  it  could  be  again  reversed  it  had  again  passed  over  the  boy. 
In  this  regard  all  of  the  testimony  submitted  upon  that  subject 
tended  to  establish  that  the  car  was  thus  caused  to  pass  over  the  body 
at  least  once,  and  perhaps  twice,  before  it  was  finally,  stopped,  due, 
undoubtedly,  to  the  several  reversals  of  the  electric  current  It  is 
manifest  that  it  was  the  duty  of  the  motorman  to  do  such  acts  as 
would  prevent  injury,  and,  if  unable  to  do  that,  to  prevent,  so  far  as  • 
possible,  its  severity.  If  deceased  was  guilty  of  contributory  negli- 
gence, he  could  not  be  heard  to  complain  that  the  motorman  did  not 
do  the  best  thing  to  be  done  under  all  the  circumstances,  if  he  did 
the  best  that  his  judgment  dictated,  in  view  of  the  impending  peril. 
If,  therefore,  in  attempting  to  prevent  injury  to  the  boy,  he  reversed 
the  current,  and  omitted  to  restore  the  reversal  when  his  car  stopped, 
erring  in  judgment  as  to  the  best  thing  to  do,  or  was  unable,  by 
reason  of  the  quick  action  of  the  current,  to  do  so,  either  of  which 
conditions  is  permissible  to  be  found  from  the  evidence,  no  liability 
could  attach  to  defendant  by  reason  of  such  acts,  as  deceased  mnst 
then  be  held  to  have  produced  the  peril,  and  liability  does  not  attach 
for  error  in  judgment  or  inability  to  remedy  in  time  the  effect  of  the 
first  act.  Riling  v.  Railroad  Co.,  53  Hunj  321,  6  N.  Y.  Supp.  641; 
Schimpf  v.  Sliter,  64  Hun,  463,  19  N.  Y.  Supp.  644;  Voak  v.  Railway 


In  view  of  the  condition,  defendant  requested  the  court  to  charge 
"that  the  defendant  is  not  responsible  for  the  error  in  judgment,  if 
there  was  any,  on  the  part  of  the  motorman,  in  the  management  of 
the  car  after  it  struck  the  boy."  The  court  replied:  "I  have  already 
charged  you  upon  this  proposition."  An  exception  to  this  refusal 
was  duly  taken.  Reference  to  the  charge  shows  that  the  court  had 
previously  used  this  language: 

"I  may  say,  If  the  defendant  was  entirely  free  from  fault  in  the  first 
instance,  or  if  tbe  boy  was  guilty  of  negligence  in  running  upon  the  track  in 
the  way  he  did,  and  the  car  had  passed  over  him,  a  number  of  feet  beyond 
him,  and  the  boy  was  Injured  in  his  legs,  as  it  Is  claimed  by  one  of  the 
plaintiff's  witnesses,  and  was  attempting  to  get  up  from  the  track,  and  the 
motorman  was  careless  in  the  management  of  his  car  by  running  back  upon 
him.  *  *  •  the  plaintiff  could  recover,  notwithstanding  the  boy  was  negli- 
gent in  first  going  upon  the  track." 

I  do  not  think  this  charge  met  the  request.  The  jury  might  have 
thought,  from  the  movement  of  the  car  and  from  what  the  motor- 
man  did,  that  the  car  was  improperly  managed,  and  yet,  if  the  act 
of  mismanagement  was  based  upon  the  judgment  of  the  motorman, 
no  fault  could  be  imputed  to  him,  and  this  defendant  was  entitled  to 
have  clearly  understood.  It  was  not  what  was  best  to  be  done,  viewed 
from  the  result  after  the  completion  of  the  act,  but  was  the  act  done, 
in  the  judgment  of  the  doer,  best  under  his  then  condition?  The 
defendant  was  entitled  to  have  considered  whether  the  act  was  based 
on  the  judgment  of  the  operator  or  not,  yet  in  the  charge  no  word 
is  said  about  any  error  in  this  regard,  and  we  do  not  think  that  such' 
significance  is  attached  to  the  use  of  the  word  "careless"  in  the 
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charge  as  to  certainly  convey  to  the  jury  a  meaning  that  to  find 
carelessness  excluded  a  finding  of  error  in  judgment.  The  act  of  a 
person,  done  under  great  excitement  and  in  much  peril,  may  be  the 
very  opposite  of  what  ought  to  be  done,  bringing  a  great  calamity 
where  security  would  attend  proper  action.  But  it  would  be  work- 
ing a  still  greater  calamity  to  fasten  responsibility  where  it  be  clear 
that  the  party  acted  the  best  that  his  light  then  presented.  And  it 
is  the  fact  that  such  results  are  so  likely  to  be  reached  that  the 
person  who  is  sought  to  be  charged  is  entitled  to  full  and  explicit 
instructions  upon  the  subject  of  which  the  charge  here  failed.  The 
final  qualification  by  the  court  upon  exception  by  the  defendant, 
"if  the  car  was  negligently  run  back,"  did  not  change  the  position, 
for  it  made  no  mention  of  the  question  which  the  request  sought  to 
present  and  have  considered  by  the  jury;  it  added  nothing  to  the 
charge  already  made,  but  only  reiterated  it  by  the  use  of  a  synony- 
mous word.  What  the  request  aimed  at  had  precise  application  to 
the  evidence,  the  court  said  it  had  already  charged,  yet  not  a  word 
upon  the  subject  appears.  I  do  not  think  that  the  general  statement 
contained  in  the  charge  answered  or  complied  with  defendant's 
rights  in  the  premises.  We  cannot  now  say  that  this  was  harmless 
error,  or  that  the  error  was  cured  by  anything  which  was  said;  on 
the  contrary,  we  think  that  it  was  a  matter  of  vital  importance,  in 
view  of  the  very  serious  conflict  of  evidence  and  the  circumstances 
and  surroundings  of  the  accident,  and  can  readily  see  that  the  jury 
may  have  been  misled  into  attaching  the  same  importance  to  a 
dangerous  and  improper  act,  resulting  from  poor  judgment,  as  to  an 
act  in  fact  carelessly  and  negligently  done,  and  it  was  this  distinc- 
tion that  defendant  sought  to  have,  was  entitled  to  have,  clearly 
pointed  out,  and  in  respect  to  which  the  charge  failed.  The  follow- 
ing cases  authorize  this  conclusion:  Brick  v.  Bosworth  (Mass.)  39 
N.  E.  36;  Krulder  v.  Woolverton  (Super.  N.  Y.)  29  N.  Y.  Supp.  696; 
Zabriskie  v.  Smith,  13  N.  Y.  322;  Carroll  v.  Tucker,  7  Misc.  482, 
27  N.  Y.  Supp.  985;  Hamilton  v.  Railroad  Co.,  53  N.  Y.  27. 

It  is  said  that  the  charge  is  not  broad  enough  to  raise  the  question 
sought  to  be  presented,  and  it  may  be  subject  to  criticism  in  this 
respect.  But  it  is  clear  what  was  intended.  There  was  a  very  sharp 
conflict  in  the  evidence,  and,  upon  all  the  propositions  of  negligence 
of  the  defendant  and  contributory  negligence  of  the  deceased,  the 
jury  might  have  found  either  way,  so  far  as  the  management  of  the 
car  was  concerned  after  the  boy  was  first  struck.  But  it  is  by  no 
means  clear  that  defendant  was  guilty  of  any  negligence  in  first 
running  down  the  boy.  So  that  the  case  is  left  largely,  if  not  en- 
tirely, to  depend  upon  the  subsequent  management  of  the  car.  In 
view  of  this  condition,  it  is  thought  probable  that  the  jury  were  misled 
as  to  the  rule  by  which  these  acts  were  to  be  measured,  and,  if  such 
be  the  fact,  the  court  should  order  a  new  trial,  even  though  the  re- 
quest and  exception  do  not  precisely  meet  the  question.  Shuttle- 
worth  v.  Winter,  55  N.  Y.  624;  Johnson  v.  McConnel,  15  Hun,  295; 
Campanello  v.  Railroad  Co.  (Super.  Buff.)  15  N.  Y.  Supp.  671;  Cohen 
v.  Kelly,  35  N.  Y.  Super.  Ct.  42.  I  reach  the  conclusion  that  the 
testimony  in  this  case  calls  for  the  application  of  the  rule  established 
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by  the  authorities  cited,  and  that  the  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event 

(12  Misc.  Rep.  50G.) 

SHIELDS  v.  CLEMENT. 

(Superior  Court  of  Buffalo,  General  Term.  May  15,  1895.) 

Judgment — By  Default — Fraudulent  Representations. 

A  default  Judgment  for  fraudulent  representation  cannot  stand,  umess 
the  Intent  to  defraud  was  alleged  In  the  complaint. 

Appeal  from  municipal  court. 

Action  by  Thomas  M.  Shields  against  Louis  B.  Clement  for  fraudu- 
lent representations.  From  a  judgment  by  default  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Argued  before  TITUS,  C.  J.,  and  HATCH  and  WHITE,  JJ. 

E.  C.  Bobbins,  for  appellant. 
William  C.  Fitch,  for  respondent 

WHITE,  J.  The  only  ground  upon  which  a  reversal  of  the  judg- 
ment appealed  from  is  asked  is  that  the  complaint  does  not  allege 
that  in  the  transaction  between  the  parties  the  defendant  intended 
to  cheat  and  defraud  the  plaintiff.  It  is  well  settled  that,  in  order 
to  justify  a  recovery  for  damage  alleged  to  have  been  sustained  as 
a  consequence  of  false  and  fraudulent  representations,  the  intent  to 
defraud  must  be  alleged  as  well  as  proved.  Steamship  Co.  v.  Mit- 
chell, 1  Abb.  Pr.  (N.  S.)  396;  Cullen  v.  Hernz,  13  1J.  Y.  St.  Rep.  333; 
Marsh  v.  Falker,  40  N.  Y.  565.  When,  as  in  this  case,  no  complaint 
is  served  with  the  summons,  the  relief  granted  the  plaintiff  by  de- 
fault should  be  limited  by  his  allegations  as  well  as  by  his  proofs. 
Code,  §  1207;  Stevens  v.  Mayor,  84  N.  Y.  296;  Weatherby  v.  Wood, 
29  How.  404;  Beach  v.  Cooke,  28  N.  Y.  508;  Graham  v.  Read,  57 
N.  Y.  681;  Evans  v.  Burton,  42  Hun,  652.  The  intent  to  defraud 
being  an  essential  element  in  the  plaintiff's  case,  it  was  necessary 
to  allege  as  well  as  to  prove  it.  No  intent  to  defraud  having  been 
alleged  in  the  complaint,  the  court  below  was  not  authorized  to 
find  any.  Therefore,  as  the  judgment  establishes  an  intent  to  de- 
fraud, it  is  not  warranted  by  the  complaint,  and  should  be  set  aside, 
and  a  new  trial  granted.    All  concur. 


(12  Misc.  Rep.  510.) 

PARKER  v.  DAY. 

(Superior  Court  of  Buffalo,  General  Term.  May  15.  1895.) 

Partnership— Liability  of  Partner  to  Copartner  for  Services. 

Services  rendered  by  a  lawyer,  at  the  request  of  his  partner,  to  an  estate 
of  which  the  partner  is  executor,  will  be  held  to  have  been  performed  for 
the  benefit  of  the  firm,  where  payments  on  account  of  such  services  were 
entered  on  the  books  as  partnership  funds,  and  divided  between  the  part- 
ners, and  the  executor  is  not  liable  on  account  of  such  services.  80  N.  Y. 
Supp.  267,  reversed. 
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Appeal  from  equity  term. 

Action  by  Le  Roy  Parker  against  David  P.  Day  for  the  value  of 
professional  services.  Judgment  was  entered  in  favor  of  plaintiff. 
30  N.  Y.  Supp.  267.    Defendant  appeals.  Reversed. 

Argued  before  TITUS,  O.  J.,  and  WHITE,  J. 

George  S.  Wardwell,  for  appellant 
Adelbert  Moot,  for  respondent 

WHITE,  J.  The  parties  to  this  action  are  lawyers,  and  the 
plaintiff  is  admitted  to  practice  his  profession  in  the  state  of  Michi- 
gan. They  became  partners  on  May  1, 1887,  with  offices  in  this  city. 
The  copartnership  was  to  continue  from  year  to « year,  subject  to 
termination  on  April  30th  in  any  year,  on  one  month's  notice.  The 
firm  was  dissolved  May  1,  1890.  In  June,  1887,  the  defendant  qual- 
ified as  executor  of  the  last  will  and  testament  of  Adeline  C.  Hotch- 
kiss,  deceased,  in  the  state  of  Michigan.  The  estate  of  Mrs.  Hotch- 
kiss  was  worth,  perhaps,  f 60,000.  Claims  to  a  large  amount  were 
made  against  the  estate,  and,  in  defending  against  them,  the  plain- 
tiff, and  the  defendant  too,  performed  legal  services  of  considerable 
value.  The  plaintiff  was  requested  by  the  defendant  to  perform 
or  join  him  in  the  performance  of  those  services,  and  the  most  im- 
portant question  about  which  the  parties  disagree  is  whether  the 
plaintiff  acted  as  an  attorney  and  counselor  at  law  in  this  state  and 
in  Michigan  upon  the  retainer  and  implied  promise  of  the  defendant 
to  personally  pay  him  what  such  services  would  be  worth,  or  whether 
the  plaintiff  performed  the  services  as  a  copartner  with  the  defend- 
ant, with  the  understanding  that  his  compensation  was  to  come  from 
the  estate  of  Mrs.  Hotchkiss.  To  my  mind  there  is  a  great  pre- 
ponderance of  evidence  in  favor  of  the  defendant  upon  this  question. 
It  appears  without  dispute  that  the  books  of  account  and  office  reg- 
isters of  the  firm  were  kept  from  the  beginning  to  the  end  almost 
exclusively  by  the  plaintiff,  and  the  correspondence  of  the  firm  was 
largely  conducted  by  him.  These  records  and  this  correspondence 
covered  the  Hotchkiss  estate  business,  and  clearly  indicate  that  it 
was  treated  by  the  plain  tiff  as  firm  business;  at  any  rate,  until  about 
the  time  of  the  dissolution.  Moneys  in  considerable  amounts,  from 
time  to  time  received  by  each  of  the  parties  from  the  Hotchkiss 
estate,  and  on  account  of  the  services  rendered  by  the  plaintiff, 
were  entered  upon  the  firm  books,  and  divided  between  the  plaintiff 
and  defendant  in  the  proportions  provided  for  in  their  articles  of 
copartnership.  A  statement  of  the  firm's  assets  made  up  by  the 
plaintiff  at  the  time  of  the  dissolution  contains  an  item  of  $6,000, 
which  the  plaintiff  even  now  testifies  represented  what  he  thought 
at  the  time  should  be  paid  by  the  estate  to  the  firm  or  to  him  and  the 
executor  together.  No  claim  of  the  character  now  sought  to  be 
enforced  by  the  plaintiff  was  ever  made  until  about  the  time  of  the 
dissolution,  and  up  to  that  time  his  every  act  indicated  that  he  ex- 
pected his  compensation  with  that  of  his  partner  to  come  from  the 
estate.  The  rule  of  law  that  the  defendant  is  not  permitted,  either 
in  this  state  or  in  Michigan,  to  enforce  any  claim  for  legal  services 
rendered  by  him  or  by  the  firm  of  Day  &  Parker  as  attorneys  for 
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the  Hotchkiss  estate  is  invoked  as  a  reason  why  the  plaintiff  here 
should  be  allowed  to  recover.  The  rule  is  a  salutary  one,  and 
might  be  applied  with  profit  if  either  Day  or  Day  &  Parker  were 
seeking  to  enforce  such  a  claim  against  the  estate.  The  reason  is 
without  force  in  this  controversy,  in  my  opinion. 

If  the  question  of  fact  whether  the  parties  understood  that  the 
defendant,  as  an  individual,  was  to  compensate  the  plaintiff  for  his 
services,  or  that  such  compensation  should  be  derived  from  the  estate 
for  the  benefit  of  their  copartnership  business,  were  a  close  one,  a 
desire  to  square  the  conduct  of  the  partners  with  the  strict  rules  of 
law  would  naturally  lead  to  the  conclusion  that  the  arrangement 
under  which  the  services  were  rendered  by  the  plaintiff  was  as  he 
contends.  But  from  my  point  of  view  the  question  is  not  a  close 
one  at  all.  To  my  mind  it  is  clear  that  the  business  was  considered 
that  of  the  partnership,  and  that  to  hold  the  contrary  is  to  permit 
the  parties  to  stultify  themselves.  Their  every  word  and  act  to  the 
time  of  the  dissolution  establishes  the  correctness  of  this  position. 
The  circumstance  that  in  some  instances  the  parties,  in  receiving 
moneys,  went  through  a  form  which  on  its  face  might  indicate  that 
they  were  dealing  with  each  other  as  individuals,  and  not  as  co- 
partners, but  strengthens  my  belief  that  those  forms  were  used 
merely  as  forms,  and  in  no  sense  to  represent  the  truth  of  the 
transaction.  In  each  instance  the  use  of  those  forms  was  imme- 
diately followed  by  an  actual  division  of  the  moneys  between  them- 
selves in  the  proportions  and  in  accordance  with  their  partnership 
articles. 

If  the  evidence  of  the  plaintiff  in  this  case  were  positive  and 
direct  to  the  point  (which,  as  I  read  it,  it  is  not)  that  he  understood 
at  all  times  down  to  the  dissolution  of  the  firm  that  his  services 
were  performed  for  the  defendant  as  an  individual,  and  not  for  the 
benefit  of  the  firm,  then,  clearly,  such  testimony,  being  flatly  con- 
tradicted by  his  acts  while  the  partnership  existed,  would  be  enti- 
tled to  but  little  weight.  Lynch  v.  Pyne,  42  N.  Y.  Super.  Ct  11; 
Keller  v.  Manufacturing  Co.,  39  Hun,  348;  Molloy  v.  Railroad  Co., 
10  Daly,  453;  O'Brien  v.  McManus,  13  Daly,  37.  But  it  is  unneces- 
sary to  invoke  the  rule  expounded  in  those  cases,  because  the  plain- 
tiff does  not  testify  to  a  single  fact  which  is  inconsistent  with  the 
view  here  taken.  I  do  not  think  that  the  plaintiffs  evidence  that 
defendant  requested  him  to  perform  these  services  conflicts  with  this 
view  of  the  matter.  Such  a  request  is  not  at  all  inconsistent  witn 
the  idea  that  they  were  in  truth  and  in  fact  to  be  rendered  for  tfc» 
benefit  of  the  firm,  in  precisely  the  manner  and  to  the  extent  that 
they  were  so  considered  and  treated  by  both  parties  afterwards.  Nor 
are  we  interested  at  this  time  in  the  fact  that  the  defendant,  in 
rendering  his  account  as  executor  to  the  court  in  Michigan,  claimed 
under  oath  to  have  paid  to  the  plaintiff  all  of  the  moneys  there- 
tofore received  by  both  of  them,  except  so  far  as  that  fact  may  help 
us  to  come  to  a  correct  decision  of  the  vital  question  here,  in  the 
absence  of  such  conduct  on  the  part  of  the  plaintiff  as  would  tend 
to  clearly  establish  the  contrary  to  be  the  truth  of  the  matter,  it  may 
well  be  that  the  forms  adopted  by  the  defendant  in  handling  the 
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moneys  received  from  the  Hotchkiss  estate,  and  his  claim  of  having 
paid  all  of  those  moneys  to  the  plaintiff,  as  contained  in  his  account 
rendered  to  the  Michigan  court,  would  be  conclusive  upon  him  upon 
that  subject  No  such  conclusion,  but  the  contrary,  is  inevitable, 
in  the  light  of  what  the  plaintiff  himself  did.  The  act  of  including 
those  moneys  in  his  account  by  the  defendant,  it  is  true,  was  and  is, 
so  far  as  this  record  discloses,  inconsistent  with  the  idea  that  they 
had  already  been  appropriated  by  him  and  the  plaintiff  as  copart- 
ners. That  is  a  collateral  matter,  however.  It  is  not  an  issue  be- 
tween these  parties.  It  may  be  open  to  explanation;  and  as  for  my- 
self, under  the  circumstances,  I  am  going  to  assume  that  it  will  be 
satisfactorily  explained  if  any  explanation  shall  be  deemed  neces- 
sary hereafter. 

Upon  the  argument  of  this  appeal,  it  was  contended  by  the  plain- 
tiff that  it  is  proper,  where  one  member  of  a  firm  of  lawyers  is  an 
executor,  for  him  to  retain  his  partner  as  his  attorney  in  matters 
relating  to  the  trust,  without  any  agreement  or  understanding  be- 
tween them  in  advance  as  to  a  division  of  the  compensation  thus 
earned  by  the  attorney  of  record,  and,  after  the  business  is  completed, 
for  the  attorney  of  record  to  divide  his  costs,  or  give  to  his  part- 
ner, who  had  thus  employed  him,  a  portion  of  the  compensation 
which  he  had  earned.  Assuming,  for  the  sake  of  the  argument, 
the  soundness  of  this  lego-ethical  proposition,  it  is  quite  possible 
that  in  this  case  the  parties  were  attempting  to  put  it  into  practice, 
but  from  necessity,  or  in  their  anxiety  to  realize  before  the  business 
was  completed,  they  violated  one  of  the  presumably  essential  condi- 
tions upon  which  the  proposition  is  supposed  to  rest;  that  is,  they 
began  to  divide  from  the  beginning,  instead  of  waiting  until  the 
business  was  finished. 

I  am  not  willing  to  permit  a  recovery  by  the  plaintiff  upon  the 
undisputed  facts  of  the  case,  and  therefore  the  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  with  costs  to 
abide  the  event 

(12  Misc.  Rep.  478.) 

PALTISKA  v.  NEW  YORK,  L.  E.  &  W.  R.  CO. 

(Superior  Court  of  Buffalo,  General  Term.  May  15,  1895.) 

Service  op  Summons— Managing  Agent— Appointment  op  Receiver. 

The  appointment  of  a  receiver  of  a  railroad  company  does  not  affect  the 
relation  of  a  division  superintendent  as  "managing  agent"  of  the  com- 
pany, on  whom  Code  Civ.  Proc.  §  431,  provides  process  against  the  com- 
pany may  be  served,  where  he  was  never  removed  by  the  company,  but 
retains  his  position  after  the  appointment  of  the  receiver.  Titus,  C.  J., 
dissenting. 

Appeal  from  special  term. 

Action  by  Peter  Faltiska  against  the  New  York,  Lake  Erie  & 
Western  Railroad  Company.  From  an  order  denying  a  motion  to 
set  aside  the  service  of  summons,  defendant  appeals.  Affirmed  by 
divided  court 

Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 
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Sprague,  Moot,  Sprague  &  Brownell  (George  F.  Brownell,  of  conn- 
sel),  for  appellant 
John  R.  Hazel,  for  respondent 

HATCH,  J.  The  summons  was  served  upon  Charles  A.  Brunn 
on  December  26, 1893,  it  being  claimed  that  he  was  a  managing  agent 
of  the  defendant  The  affidavits  show  that  said  Brunn  was,  prior 
to  July  25, 1893,  in  the  employ  of  the  defendant  as  a  division  super- 
intendent of  that  portion  of  its  road  running  between  Buffalo  and 
Hornellsville  and  between  Buffalo  and  Jamestown;  that  on  July 
25,  1893,  receivers  were  appointed  of  all  defendant's  property,  and 
immediately  took  possession  thereof,  and  managed  and  operated 
the  railroad.  Brunn  was  retained  in  the  position  he  had  occupied 
prior  thereto,  and  has  so  remained  ever  since.  It  does  not  appear 
that  Brunn  was  ever  discharged  from  his  employment,  or  removed 
from  his  position  by  the  defendant,  or  that  any  steps  of  any  char- 
acter were  ever  taken  to  cancel  his  capacity  of  representation  in 
any  manner.  It  is  claimed  that  the  appointment  of  the  receivers, 
and  their  retention  of  Brunn,  operated  as  a  discontinuance  of  his 
services  and  representation  of  the  defendant  for  any  purpose  what- 
ever. It  appeared  by  the  opposing  affidavits  that  the  attorneys 
who  represent  the  plaintiff  had  prior  to  this  time,  in  1890,  com- 
menced an  action  against  defendant  by  the  service  of  process  upon 
Brunn,  and  that  the  attorneys  who  appeared  for  defendant  upon 
this  motion  appeared  therein  without  objection;  and  it  has  been 
judicially  declared  that  said  Brunn  answered  to  the  description  of 
a  managing  agent,  within  the  meaning  of  section  431  of  the  Code 
of  Civil  Procedure.  Brayton  v.  Railway  Co.,  72  Hun,  602,  25  N.  Y. 
Supp.  264.  Did  the  appointment  of  the  receivers,  and  their  reten- 
tion of  Brunn  in  his  management,  cancel  all  his  relation  to  defend- 
ant? The  appointment  of  the  receivers  did  not  work  a  dissolu- 
tion of  the  corporation ;  that  would  not  be  accomplished  except  by 
judgment  of  dissolution,  or  possibly  by  the  transfer  of  all  its  cor 
porate  rights,  franchises,  and  property.  Kincaid  v.  Dwindle,  59 
N.  Y.  548.  It  was  therefore  capable  of  being  sued,  and  was  subject 
to  the  usual  and  ordinary  procedure  to  such  end,  and  process  could 
be  served  upon  it  in  like  manner  as  before  the  appointment  of  the 
receivers,  so  long  as  no  restraining  order  intervened.  People  v. 
Troy  Steel  &  Iron  Co.  (Sup.)  31  N.  Y.  Supp.  337.  The  retention  of 
Brunn  by  the  receivers  was  not  per  se  antagonistic  to  the  defend- 
ant or  its  rights.  It  is  undoubtedly  true  that  the  servants  and 
agents  of  the  receivers  are  subject  to  their  control,  and  that  the 
defendant  is  not  to  be  made  liable  for  their  acts,  and  has  no  con- 
trol over  them;  and  it  may  be  said,  in  a  sense,  that  a  compulsory 
receivership  is  antagonistic  to  the  party  of  whose  property  he  is 
receiver.  But  this  is  only  true  to  the  extent  that  he  is  made  re 
ceiver  against  the  will  of  the  party,  for  the  receiver  acts,  not  as 
the  avowed  opponent  of  the  party,  but  as  the  representative  of  the 
court  for  the  benefit  of  both  party  and  creditor.  Nothing  appears 
to  show  that  Brunn  could  not  act  for  defendant  in  any  matter, 
where  he  could  or  had  acted  before,  that  was  not  of  itself  incon- 
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sistent  with  the  duty  he  owed  the  receivers.  That  he  had  been  by 
defendant  invested  with  discretionary  power  is  established;  that 
among  the  things  which  he  did  was  to  report  the  service  of  process 
npon  him  in  suits  commenced  against  the  defendant;  and  defend- 
ant recognized  that  he  acted  in  such  capacity  for  it,  and  might  law- 
fully represent  it  in  such  matters,  as  it  acquiesced  in  such  service. 
I  can  see  nothing  inconsistent  in  his  so  acting  in 'such  and  other 
matters  from  the  fact  alone  of  his  retention  in  the  employ  of  the 
receivers.  The  defendant  had  the  power  to  remove  or  discontinue 
his  service  for  it  in  any  capacity,  but  this  it  has  not  done 
by  any  act,  so  far  as  this  record  shows,  while  it  does  appear  that 
he  has  been  held  out  to  the  public  as  acting  in  a  capacity  which 
authorized  service  of  process  upon  him,  and  no  affirmative  act  has 
been  taken  by  the  defendant  which,  either  in  terms  or  by  inference, 
removed  him  from  such  situation,  or  which  notified  the  public,  or 
persons  who  had  acted  upon  the  standing  which  defendant  gave 
him,  that  there  had  been  any  change.  The  fundamental  purpose 
of  the  statute  is  to  bring  notice  to  the  defendant  of  the  service  of 
process,  and  such  construction  should  be  given  as  will  not  place 
unnecessary  obstructions  in  the  way  of  commencing  actions.  Bar- 
rett v.  Telegraph  Co.  (Sup.)  10  N.  Y.  Supp.  138,  affirmed  on  appeal, 
138  N.  Y.  491,  34  N.  E.  289.  Responsibility  of  the  agent  to  the  cor- 
poration, from  which  the  probability  arises  that,  if  he  be  served, 
notice  will  be  brought  to  the  company,  seems  to  be  the  test;  and 
the  fact  that  such  service  is  brought  to  the  notice  of  the  company 
may  be  considered.  Coler  v.  Bridge  Co.,  84  Hun,  285,  32  N.  Y. 
Supp.  439.  Brunn  answered  all  of  these  requirements;  the  serv- 
ice in  this  case  was  brought  to  the  attention  of  the  defendant;  all 
that  the  statute  aimed  at  has  been  accomplished;  and  I  am  led  to 
the  conclusion  that  there  has  not  been  such  change  in  his  relations 
to  the  defendant,  under  the  circumstances  of  this  case,  as  would 
render  of  no  effect  the  service  made,  so  long  as  his  original  appoint- 
ment stands  unrevoked  and  unacted  upon  by  defendant  The  or- 
der appealed  from  should  therefore  be  affirmed,  with  f  10  costs  and 
disbursements.    Order  appealed  from  affirmed  by  a  divided  court. 

TITUS,  C.  J.  (dissenting).  The  question  raised  on  this  appeal  re- 
lates to  the  service  of  a  summons  on  the  defendant  in  an  action  for 
damages  for  injuries  sustained  by  the  plaintiff  while  in  the  employ  of 
the  defendant,  in  January,  1891.  The  action  was  commenced  by  the 
service  of  a  summons  on  Charles  A.  Brunn,  formerly  superintendent 
of  the  Western  division  of  the  defendant's  road,  extending  from 
Hornellsville  and  Jamestown  to  Buffalo.  On  July  25,  1893,  in  a 
suit  brought  in  the  United  States  circuit  court  for  the  Southern  dis- 
trict of  New  York  for  that  purpose,  against  the  defendant,  John  King 
and  John  Ot.  McCul  lough  were  appointed  receivers  of  the  defendant 
company,  and  were  ordered  immediately  to  take  possession  of  the 
franchises,  rights,  and  property  of  the  company,  to  run,  manage, 
and  operate  its  property  and  railroads  wherever  situated  and  found, 
whether  in  this  state  or  elsewhere,  and  to  employ  and  discharge 
and  fix  the  compensation  of  all  such  officers,  attorneys,  managers, 
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superintendents,  agents,  and  employes  as  may  be  needful  to  prop- 
erly operate  the  road,  and  to  pay  all  operating  expenses;  and  said 
officers,  agents,  and  employe's  were  required  to  turn  over  to  the  re- 
ceivers all  the  property  of  the  company  in  their  hands,  and  were 
enjoined  from  in  any  manner  interfering  with  the  possession  or 
management  of  its  property.  Under  this  order  the  receivers  took 
immediate  possession  of  all  of  the  property  of  the  defendant,  and  com- 
menced the  operation  of  the  railroad,  and  have  so  continued  up  to 
the  present  time.  It  appears  that  the  employe's  of  the  defendant 
at  the  time  of  the  appointment  of  the  receivers  were  not  immediately 
dismissed,  but  were,  including  Division  Superintendent  Brunn,  con- 
tinued in  the  employ  of  the  receivers,  receiving  their  orders  and 
pay  from  them,  as  they  had  before  that  time  from  the  defendant 
The  defendant,  as  a  corporation,  has  not  since  in  any  way  inter- 
fered with  the  management  of  the  business  and  the  operation  of  the 
road,  or  with  its  property  or  assets.  The  summons  in  this  case  was 
served  on  Charles  A.  Brunn  on  the  26th  day  of  December,  1893,  after 
the  appointment  of  the  receivers.  He  was  at  that  time  acting  as  divi- 
sion superintendent  under  the  receivers,  who  had  continued  him  in 
their  employ.  A  motion  was  made  to  set  aside  the  service  of  the  sum- 
mons on  the  ground  that  Brunn  was  not  the  managing  agent  of  the 
defendant,  within  the  meaning  of  section  431  of  the  Code  of  Civil 
Procedure.  The  court  at  special  term  denied  the  motion,  and  de- 
fendant appeals  to  this  court  from  the  order  denying  the  motion. 

If  the  question  was  whether  the  service  of  the  summons  on  Brunn, 
as  superintendent  of  the  Western  division,  while  the  defendant  still 
operated  the  railroad  under  its  charter,  was  a  good  service,  we  should 
feel  bound  to  follow  the  case  of  Brayton  v.  Railway  Co.,  72  Hun, 
602,  25  N.  Y.  Supp.  264 ;  and  hold  that  the  service  on  him  was  proper 
and  sufficient,  as  that  case  involved  that  precise  question,  and  was, 
we  think,  on  principle  and  authority,  correctly  decided.  Palmer  v. 
Pennsylvania  Co.,  35  Hun,  369,  affirmed  99  N.  Y.  679;  Ruland  v. 
Publishing  Co.  (City  Ct.  N.  Y.)  10  N.  Y.  Supp.  913;  Barrett  v.  Tele- 
graph Co.  (Sup.)  Id.  138;  Rochester,  H.  &  L.  R.  Co.  v.  New  York 
L.  E.  &  W.  R.  Co.,  48  Hun,  190;  Ives  v.  Insurance  Co.,  78  Hun,  32, 
28  N.  Y.  Supp.  1030;  Mullins  v.  Insurance  Co,  78  Hun,  297,  28  ff. 
Y.  Supp.  959. 

The  only  question,  therefore,  which  calls  for  any  examination,  is 
whether  the  service  on  Brunn,  while  temporarily  in  the  employ  of 
the  receivers,  is  a  good  service  on  the  defendant.  It  is  claimed  by 
counsel  for  the  plaintiff  that,  inasmuch  as  Brunn  was  the  division 
superintendent  for  the  defendant  prior  to  the  appointment  of  the 
receivers,  and  so  continued  in  that  capacity  by  them,  he  is  still  to  be 
regarded  as  the  managing  agent  of  the  company  for  the  purpose  of 
making  service  upon  it.  A  number  of  cases  are  cited  in  the  plain- 
tiff's brief  upon  that  proposition,  but  none  of  them  seem  to  sustain 
the  position  taken,  and  I  have  been  unable  to  find  any  case  where 
the  question  has  been  directly  passed  upon.  The  only  reason 
urged  why  the  service  on  Brunn  is  sufficient  is  that  he  was  continued 
by  the  receivers  as  division  superintendent  of  the  defendant's  rail- 
road.   While  the  appointing  of  a  temporary  receiver  does  not  operate 


Super.  Ct.]        FALTISKA  V.  NEW  YORK,  L.  K.  &  W.  R.  CO. 


683 


to  dissolve  a  corporation  (Kincaid  v.  Dwindle,  59  N.  T.  548),  it 
suspends  for  the  time  being  its  right  to  manage  the  affairs  of  the 
company  or  to  interfere  with  its  property,  and  practically  suspends 
its  functions  as  a  corporation.  It  may  be  sued  by  its  creditors,  and 
made  liable  as  though  no  receiver  had  been  appointed.  Hetzel  v. 
Mining  Co.,  4  Abb.  N.  C.  40.  But  it  ceases  to  have  any  control 
over  its  property.  Its  officers  provided  for  by  the  statute  continue, 
but,  from  the  necessity  of  the  case,  its  employe's  are  deprived  of  any 
further  right  to  interfere  in  any  manner  in  the  management  of  its 
affairs  and  cease  to  have  employment  under  it.  If  the  receivers, 
instead  of  continuing  Superintendent  Brunn  in  their  employ,  had 
engaged  another  person  to  act  as  superintendent,  it  could  not  be 
claimed,  we  think,  that  such  person  was  still  the  managing  agent 
of  the  defendant,  so  as  to  authorize  the  service  of  papers  upon  him 
as  a  representative  of  the  corporation.  From  the  fact  that  Brunn 
was  at  one  time  such  agent  of  the  defendant,  it  does  not  follow  that 
he  may  be  served  with  process  after  he  has  ceased  to  represent  the 
defendant  as  such  agent.  Beardsley  v.  Johnson,  121  N.  Y.  224,  24  N. 
E.  380.  Nor  would  it  hardly  be  claimed  that  if  Brunn  had  been  re- 
moved, and  then  reappointed  by  the  receivers,  he  could  properly  be 
served  with  a  summons  as  managing  agent  of  the  corporation,  within 
the  meaning  of  section  431  of  the  Code.  How  can  it  be  said  that  he 
is  still  in  the  employ  of  the  defendant,  or  its  managing  agent,  simply 
because  he  was  continued  in  the  employ  of  the  receivers?  No  court 
has  gone  to  the  extent  of  holding  that  he  is  such  a  person  as  the 
Code  describes,  on  which  service  must  be  made.  Employe's  of  the 
receivers  are  not  in  any  sense  in  the  employ  of  the  defendant.  Mur- 
phy v.  Holbrook,  20  Ohio  St.  137.  The  possession  of  the  property 
is  in  the  receivers,  and  not  in  the  corporation.  It  cannot  be  held 
liable  for  any  act  of  the  receivers.  They  are  officers  of  the  court, 
with  full  power,  under  the  order  appointing  them,  to  manage  the 
affairs  and  property  of  the  defendant,  and  to  employ  and  discharge 
at  pleasure  agents  and  employes  necessary  to  conduct  the  business 
of  the  corporation.  The  receivers  are  only  responsible  to  the  court 
which  appointed  them.  Railroad  Co.  v.  Fitch,  20  Ind.  498.  A  per- 
son or  corporation  in  possession  of  and  operating  a  railroad  is 
liable  for  the  negligence  of  its  employe's,  and  not  the  corporation 
owning  it  Weyant  v.  Railroad  Co.,  3  Duer,  360;  Norton  v.  Wiswall, 
2G  Barb.  618.  It  seems  to  me,  from  an  examination  of  the  au- 
thorities, that  Superintendent  Brunn  is  in  no  sense  in  the  employ  of 
the  defendant  as  its  superintendent  or  otherwise,  and  that  the  serv- 
ice of  the  summons  on  him  was  not  a  service  on  the  defendant; 
that  since  the  appointment  of  the  receivers  only  such  persons  as 
compose  the  corporation,  such  as  officers  and  directors,  are  within  the 
meaning  of  the  section  of  the  Code  providing  for  the  service  upon 
corporations.  The  order  of  the  special  term  should  be  reversed, 
with  f  10  costs  and  disbursements. 
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(12  Misc.  Rep.  485.) 

McKBNNA  v.  BUFFALO  BRASS  BEDSTEAD  CO. 

(Superior  Court  of  Buffalo,  General  Term.  May  15,  1895.) 

Negligence  of  Parent— Injury  to  Child. 

The  parents  of  plaintiff,  a  child  two  yean  old,  who  was  run  over  In  the 
street  by  defendant's  wagon,  are  not  chargeable  with  negligence  where  it 
appears  that  the  child  was  not  accustomed  to  go  into  the  street  unat- 
tended, and  was  usually  in  charge  of  a  servant,  but  at  the  time  of  the 
accident,  while  Its  mother  was  engaged  In  her  household  duties,  the  child 
ran  into  the  street,  without  her  knowledge. 

Appeal  from  trial  term. 

Action  by  Bessie  McKenna,  by  Thomas  McKenna,  her  guardian, 
against  the  Buffalo  Brass  Bedstead  Company,  for  personal  injuries. 
Judgment  was  entered  on  a  verdict  in  favor  of  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Argued  before  TITUS,  C.  J.,  and  HATCH,  J. 

Becker  &  Farnham,  for  appellant 
Philip  A.  Laing,  for  respondent 

TITUS,  C.  J.  The  plaintiff,  a  child  two  years  and  three  months 
old,  was  run  over  and  injured  by  a  team  driven  by  the  defendant's 
servant  on  West  avenue,  in  this  city.  The  child  was  in  the  street 
when  the  accident  occurred,  although  not  accustomed  to  go  into  the 
street  unattended,  and  was  usually  in  charge  of  a  servant  On  this 
occasion  the  child,  without  the  knowledge  of  its  mother,  went  into 
the  street,  and  the  defendants  team  knocked  her  down,  and  seriously 
injured  her.  We  think  the  case  was  properly  snbir'  »d  to  the  jury. 
There  was  some  evidence,  that  the  defendant's  teamster  saw  the 
child,  and  could  easily  have  avoided  the  accident.  His  conduct  in 
managing  the  team  was  in  controversy  on  the  trial,  and  it  became 
a  question  for  the  jury  to  pass  upon.  We  do  not  think  the  parents 
of  the  child  can  be  charged  with  want  of  care.  While  her  mother 
was  engaged  in  her  household  duties,  the  child  ran  across  the  street, 
without  her  knowledge.  It  was  not  in  the  custody  of  the  servant 
in  the  sense  that  because,  when  she  saw  the  child  in  the  street,  she 
did  not  immediately  go  for  it,  the  law  charges  her  with  negligence. 

The  case  of  Birkett  v.  Ice  Co.,  110  N.  Y.  504,  18  N.  E.  108,  is  so 
parallel  in  its  facts  that  the  rule  there  laid  down  must  control  in 
the  decision  of  this  case.  Judge  Earl,  in  writing  the  opinion  of  the 
court,  speaking  of  the  child,  says : 

"She  had  permission  only  to  play  upon  the  sidewalk,  and  was  never  allowed 
to  cross  the  street,  •  •  •  She  had  been  out  but  a  short  time  when  her 
brother  left  her,  and,  while  she  was  attempting  to  cross  the  street,  she  re- 
ceived the  fatal  Injuries.  It  was  not  unlawful  for  the  child  to  be  in  the 
street,  or  even  for  her  to  play  upon  the  sidewalk.  It  cannot  be  said  that  it 
was,  as  a  matter  of  law,  under  the  circumstances,  proved  negligence  for  the 
parents  to  permit  her  to  go  upon  the  sidewalk  to  play,  and  whether  it  was  or 
not  was  a  question  for  the  Jury." 

We  think,  therefore,  no  error  was  committed  by  the  court  in  sub- 
mitting to  the  jury  all  of  the  evidence  bearing  upon  the  negligence 
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of  the  plaintiff  and  defendant,  and  the  verdict  of  the  jury  should 
not  be  disturbed.  The  judgment  must  therefore  be  affirmed,  with 
costs. 


(12  Misc.  Rep.  346.) 

ROBERTS  et  aL  v.  NEW  YORK  EL.  R.  GO.  et  aL 

(Superior  Court  of  New  York  City,  General  Term.  May  6,  1896.) 

1.  Pasties— Action  by  Trustee. 

In  an  action  by  trustees  for  damages  to  the  trust  property,  persons  in- 
terested in  the  trust  property  under  the  will  creating  the  trust  may  be 
Joined  as  defendants  if  they  are  incapable  or  refuse  to  become  parties 
plaintiiT. 

8.  Costs — Extra  Allowance— Equitable  Action. 

In  an  equitable  action  the  court  may  grant  an  extra  allowance  to  a 
guardian  ad  litem,  irrespective  of  the  allowance  provided  for  in  Code  Oiv. 
Proc  5  3253. 

Appeal  from  equity  term. 

Action  by  Irene  B.  Roberts  and  Nathan  B.  Roberts,  individually 
and  as  executors  of  and  trustees  under  the  last  will  and  testament 
of  Edward  Roberts,  deceased,  against  the  New  York  Elevated  Rail- 
road Company  and  the  Manhattan  Railway  Company,  impleaded  with 
others,  for  damages  to  certain  trust  property  caused  by  the  construc- 
tion and  maintenance  of  defendants'  elevated  railroad  on  a  street 
in  front  of  said  property.  The  property  in  controversy  was  di- 
rected by  the  testator  to  be  sold,  and  of  the  proceeds,  part  was  to 
be  distributed  to  his  wife  and  adult  children,  and  part  to  remain 
in  trust  for  his  minor  grandchildren  until  their  majority.  The 
minors  and  certain  adult  children  who  refused  to  unite  with  the 
executors  and  trustees  in  bringing  the  action  were  made  parties 
defendant  Other  persons,  who  claimed  an  interest  as  mortgagees 
of  said  property,  were  also  joined  as  defendants,  but  they  did  not 
appear  in  the  action.  From  a  judgment  in  favor  of  plaintiffs,  and 
from  an  order  granting  extra  allowances,  the  railroad  companies 
appeal.  Affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  McADAM  and  GILDER- 
SLEEVE,  JJ. 

Man  &  Man  (Henry  H.  Man,  of  counsel),  for  plaintiff. 
Davies  &  Rapallo  (Julien  T.  Davies,  Brainard  Tolles,  and  L.  M. 
Berkeley,  of  counsel),  for  appellants. 
J.  Aspinwall  Hodge,  Jr.,  for  respondents,  Roberts  and  others. 
Edward  B.  Whitney,  guardian  ad  litem  for  infant  defendants. 

PER  CURIAM.  This  is  the  usual  action  in  equity  by  owners 
of  property  abutting  on  defendants'  road  to  enjoin  the  defendant 
corporations  from  the  further  operation  of  their  road,  and  incidentally 
to  recover  past  damages.  The  property  in  question  is  on  the  south- 
east corner  of  Third  avenue  and  Ninety-Ninth  street,  and  extends 
100  feet  and  11  inches  along  the  avenue.  The  lots  are  85  feet  in 
depth,  and  are  improved  by  four  four-story,  brown-stone  front,  double 
apartment  houses,  with  stores  on  the  first  floor.  In  addition  to 
the  ordinary  structure  for  the  running  of  trains,  the  defendants 
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maintain  in  front  of  plaintiffs'  property  a  passenger  station,  with  its 
large  train  platform  and  usual  structures,  coaling  chutes,  and  coal- 
ing bridges.  The  defendants  have  also  constructed  a  board  plat- 
form which  connects  the  railroad  with  property  on  the  west  aide 
of  the  avenue  (owned  by  said  defendant  corporations,  and  used  by 
them  as  a  yard  for  their  cars),  in  such  a  manner  as  to  completely 
roof  in  at  this  point  70  feet  of  the  westerly  side  of  the  avenue.  The 
testimony  seems  to  warrant  the  claim  of  the  plaintiffs  that  the  ap- 
pellants' structure  in  front  of  the  premises  in  question  surpasses, 
in  its  obstructiveness  and  its  injurious  effects,  that  of  any  other  sec- 
tion of  the  elevated  railroads'  lines  in  the  city.  After  a  most  care- 
ful examination  and  analysis  of  all  the  testimony,  and  after  fully 
considering  the  able  arguments  of  the  learned  counsel  for  the  appel- 
lants, we  reach  the  conclusion  that  there  are  no  errors  of  principle 
in  the  decision,  and  that  the  awards  for  rental  and  fee  damage  made 
by  the  court  below  are  sustained  by  the  evidence,  and  should  not  be 
disturbed. 

We  are  called  upon  by  the  notice  of  appeal  herein  to  review  the 
order  of  the  court  below  granting  to  the  guardian  ad  litem  an  extra 
allowance  of  $250,  and  to  certain  adult  defendants  an  extra  allow- 
ance of  f 500.  No  appeal  is  taken  from  the  allowance  of  f740  to 
the  plaintiffs'  counsel.  It  is  claimed  by  the  defendant  corporations 
that  the  learned  trial  court  erred  in  awarding  costs  and  additional 
allowances  against  the  appellants  and  in  favor  of  their  codefend- 
ants.  In  disposing  of  this  objection  to  the  judgment,  the  first  in- 
quiry should  be,  were  the  codefendants  in  question  proper  parties  to 
the  action?  The  title  to  the  property  in  suit  is  vested  in  plain- 
tiffs, as  trustees  of  an  express  trust,  for  certain  purposes,  with 
power  of  sale.  The  codefendants  to  whom  costs  and  allowances 
have  been  awarded  are  the  persons  now  in  being,  having  or  deriv- 
ing some  interest  in  the  property  in  suit,  under  the  terms  of  the 
will  and  codicil  creating  the  aforesaid  trust.  The  adult  defend- 
ants refused  to  unite  with  the  plaintiffs  in  bringing  the  action,  and 
for  that  reason  were  made  parties  defendant.  While  the  action 
might  have  properly  proceeded  to  a  final  adjudication  without  the 
participation  of  the  codefendants  in  question,  it  is  clear  that  they 
were  beneficiaries  under  the  trust,  had  an  interest  in  the  property 
that  was  in  litigation,  and  were  proper  parties  to  the  action.  When 
the  defendant  corporations  subjected  themselves  to  the  operation 
of  the  equitable  action  that  resulted  in  the  judgment  now  under 
review,  the  contingency  was  imminent  in  respect  of  the  situation 
of  the  codefendants,  which  subsequently  developed,  and  which  now 
confronts  the  said  appellant  corporations.  Being  proper  parties, 
the  awards  to  them  must  stand,  unless  in  making  them  the  court 
below  violated  that  wise  discretion  which  it  was  called  upon  to  exer- 
cise. 

It  is  provided  by  the  statute  (Code,  §  3253)  that  the  court,  in  its 
discretion,  may  award  to  any  party  a  sum  not  exceeding  5  per  cent 
upon  the  sum  recovered  or  claimed  or  the  value  of  the  subject-matter 
involved.  In  Dode  v.  Railway  Co.,  70  Hun,  374,  24  N.  Y.  Supp. 
422  (an  action  like  the  one  at  bar),  the  general  term  of  the  supreme 
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court  declared  that  the  sum  assessed  as  "fee  damages"  represents 
the  value  of  the  subject-matter  involved,  and  may  constitute  a  basis 
for  an  extra  allowance  under  section  3253  of  the  Code  of  Civil 
Procedure.  This  rule  the  court  of  appeals  has  affirmed.  140  N. 
Y.  637,  35  N.  E.  892.  It  must  therefore  be  held  that  the  basis  for 
an  extra  allowance  herein  was  f 28,960.  Five  per  centum  of  this 
sum  falls  short  of  the  allowance  granted,— just  f  52.  To  that  extent, 
then,  the  learned  trial  judge  exceeded  the  power  conferred  by  sec- 
tion 3253  of  the  Code;  and  it  was  error,  unless,  as  claimed  by  the 
guardian  ad  litem,  the  sum  of  |250,  granted  to  him,  is  independent 
of  section  3253,  and  forms  no  part  of  the  statutory  allowance.  This 
contention  meets  with  our  approval.  The  action  being  an  equitable 
one,  we  think  the  power  is  inherent  in  the  court  to  grant  an  allow- 
ance to  the  guardian  ad  litem,  irrespective  of  the  extra  allowance 
provided  for  by  section  3253  of  the  Code,  and  that  such  power  is 
not  limited  or  qualified  by  the  section  in  question.  Weed  v.  Paine, 
31  Hun,  10;  Insurance  Co.  v.  Van  Rensselaer,  4  Paige,  85.  It  is 
not  contended  that  the  case  was  not  a  difficult  and  extraordinary 
one,  and  we  are  of  opinion  that  the  discretion  of  the  court  was 
properly  exercised  on  the  question  of  extra  allowances,  and  that  they 
furnish  no  reason  either  for  a  reversal  or  a  modification  of  the 
judgment. 

The  judgment  and  orders  appealed  from  should  be  affirmed,  with 
costs  to  the  plaintiffs  respondents,  and  with  a  separate  bill  of  costs 
for  the  adult  defendants  respondents,  and  for  the  guardian  ad  litem. 


(12  Misc.  Rep.  360.) 

GOODHART  v.  STREET. 
(Superior  Court  of  New  York  City,  General  Term.  May  fi.  1895.) 

1.  Ejectment— Who  may  Maintain. 

Laws  1837,  c.  150,  8  30,  authorizes  the  loan  of  the  moneys  deposited  with 
the  state  by  the  United  States  for  safe-keeping,  the  loans  to  be  secured  by 
mortgages  to  the  loan  commissioners,  and  provides  that  the  commis- 
sioners shall  become  seised  of  an  absolute  and  Indefeasible  estate  In 
fee  in  the  lands  mortgaged,  after  default  in  the  payment  of  Interest, 
which  shall  continue  for  21  days.  Held,  that  the  grantee  of  land  subject 
to  such  a  mortgage  is  by  such  default  divested  of  the  legal  title,  and 
therefore  cannot  maintain  ejectment  against  a  purchaser  from  the  com- 
missioners, though  the  sale  by  them  was  Invalid. 

2.  Loans  bt  State— Mobtgage  on  Unimproved  Property. 

Though  the  statute  directs  that  loans  shall  be  made  upon  "improved" 
property,  the  security  cannot  be  avoided  by  the  borrower  because  the 
property  was  not  improved. 

8.  Same— Place  to  Receive  Payments. 

Where  the  proof  showed  that  the  commissioners  transacted  all  their 
business  at  the  office  of  the  register  of  the  city  and  county  of  New  York, 
they  thereby  complied  with  Laws  1837,  c  150,  ft  24,  requiring  them  to 
receive  payments  at  their  own  office. 

Appeal  from  jury  term. 

Ejectment  by  Carrie  E.  Goodhart  against  Charles  G.  Street 
Plaintiff  purchased  the  land  in  controversy  from  one  Rosa  Elsas,  sub- 
ject to  the  lien  of  two  mortgages  by  her  executed  to  the  United 
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States  loan  commissioners,  as  security  for  a  loan  made  pursuant  to 
Laws  1837,  c  150,  entitled  "An  act  authorizing  a  loan  of  certain 
moneys  belonging  to  the  United  States,  deposited  with  the  state  of 
New  York  for  safe  keeping."  Thereafter,  on  default  in  the  payment 
of  interest  on  the  loan,  the  commissioners  foreclosed  the  mortgage, 
and  sold  the  premises  to  Cornelius  V.  Siddell,  through  whom  de- 
fendant claims  title.  The  complaint  was  dismissed,  and  plaintiff 
appeals.  Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  FBEEDMAN  and  Mc- 
ADAM,  JJ. 

Morris  Goodhart,  for  appellant. 
Charles  TJnangst,  for  respondent 

SEDGWICK,  C.  J.  The  action  was  in  ejectment  The  plaintiff 
claimed  a  title  and  possession  earlier  than  the  time  of  the  giving 
of  two  mortgages  to  the  loan  commissioners  of  the  United  States. 
But  her  grantor,  Rosa  Elsas,  had  given  to  the  commissioners  the 
two  mortgages,  and  had  conveyed  to  the  plaintiff  the  premises  sub- 
ject to  the  mortgages.  On  1st  October  there  was  a  default  of  pay- 
ment of  interest,  which  continued  for  21  days  thereafter.  There- 
upon, by  statute  (Loan  Commissioners'  Act;  Laws  1837,  c  150, 
§  30),  the  commissioners  "were  seized  of  an  absolute  and  indefeasi- 
ble estate  in  fee  in  said  lands."  This  shows  that  there  was  no  title 
to  the  lands  in  the  plaintiff.  She  must  prevail  by  showing  that 
she  has  title,  or  she  is  not  entitled  to  recover  in  ejectment  The 
title  remained  in  the  commissioners,  even  if  they,  after  the  default 
of  payment  of  interest  of  1888,  made  an  invalid  sale  of  the  prem- 
ises for  a  nonpayment  of  interest  on  subsequent  days.  That  did  not 
divest  the  loan  commissioners  of  their  title,  even  if  the  purchaser 
at  the  sale  acquired  no  title.  In  such  a  case  the  former  owner 
"cannot  bring  ejectment,  as  held  in  Pell  v.  Ulmar,  18  N.  Y.  139, 
and  has  no  way  of  obtaining  her  rights  except  by  an  equitable  ac- 
tion, where  all  the  parties  can  be  brought  in."  Thompson  v.  Com- 
missioners, 79  N.  Y.  54. 

The  statute  directs  that  loans  shall  be  made  upon  "improved'' 
property.  The  plaintiff  asserts  that  in  this  case  the  land  was  not 
improved,  and  therefore  the  bond  and  mortgage  were  void,  as  the 
commissioners  had  not  power  to  make  the  loan.  The  evident  pur- 
pose of  the  statute,  by  its  injunctions  upon  the  commissioners,  was 
to  obtain  sufficient  security  for  the  repayment  of  the  loan.  Such  a 
purpose  would  not  be  promoted,  and  would  in  fact  be  thwarted,  if 
the  security,  because  not  of  the  kind  of  value  intended  by  the  stat- 
ute, could  be  avoided  by  the  borrower.  The  objection  should  not 
prevail. 

Another  objection  is  that  the  commissioners  did  not  attend,  as 
required  by  section  24,  c.  150,  Laws  1837,  at  their  own  office  to  re- 
ceive payment  of  interest  due  October  1,  1888.  The  proof  showed 
that  their  office  was  at  the  office  of  the  register  of  the  city  and 
county  of  New  York.  There  they  transacted  their  business,  as  was 
shown  by  the  proof  of  many  acts  they  did  there  as  commissioners. 

Judgment  affirmed,  with  costs.  All  concur. 
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(Common  Pleas  of  New  York  City  and  County,  Special  Tenn.  April  9,  1895.) 

L  Pleading— Motion  to  Strike  Out. 

A  motion  to  strike  ont  an  answer  will  not  lie  where  there  Is  a  semblance 
of  a  defense  pleaded. 
2.  8ame— -Answer—  Partial  Defense. 

On  demurrer  to  an  answer  it  will  be  assumed  that  the  facts  are  pleaded 
as  a  complete  defense,  unless  they  are  expressly  pleaded  as  a  partial  de- 
fense. 

8.  Same — Form  of  Denial. 

An  answer  which  denies  "the  allegations  of  the  complaint,  and  each  and 
every  one  of  them,  except  as  hereinbefore  controverted  or  admitted,"  Is 
sufficiently  definite  and  certain 

Action  by  Mason  against  Dutcher.  Plaintiff  moves  to  Btrike  ont 
certain  defenses  contained  in  the  answer,  and  to  compel  defendant 
to  make  the  answer  more  definite  and  certain. 

J.  Noble  Hayes,  for  plaintiff. 
Frank  Loomis,  for  defendant 

GIEGERICH,  J.  It  is  well  settled  that,  where  there  is  a  sem- 
blance of  a  cause  of  action  or  defense  set  up  in  a  pleading,  its  suffi- 
ciency cannot  be  determined  on  a  motion  to  strike  it  out  as  re- 
dundant or  irrelevant  Walter  v.  Fowler,  85  N.  Y.  621;  Bradner  v. 
Faulkner,  93  N.  Y.  515,  518.  The  matters  sought  to  be  expunged 
from  the  answer  as  irrelevant  and  redundant  considered  together, 
constitute,  in  my  opinion,  more  than  a  semblance  of  a  defense  to  the 
cause  of  action  alleged  in  the  amended  complaint,  and  hence  the  mo- 
tion to  strike  out  the  same  should  be  denied.  I  think,  however,  that 
the  words  referred  to  in  that  part  of  the  notice  of  motion  designated 
"C  7th"  are  scandalous  (see  People  v.  Murray  [Super.  N.  Y.]  22  N.  Y. 
Bnpp.  1051),  and  therefore  should  be  stricken  out  The  plaintiff  also 
moves  to  require  the  defendant  "to  make  his  answer  more  definite 
and  certain  by  stating  unequivocally  and  explicitly  whether  or  not  he 
intends  the  words  or  matters  referred  to  in  subdivisions  numbered 
H.  to  IX.,  both  inclusive,  and  subdivision  XL,'  to  constitute  a  de- 
fense to  such  action,  or  any  part  thereof,  and  interpose  the  same  as 
such."  The  object  in  doing  so  is  stated  in  plaintiff's  brief  to  be  "to 
compel  the  defendant  (under  section  546  of  the  Code)  to  state  definite- 
ly whether  he  intends  the  separately  numbered  paragraphs  of  the  an- 
swer denominated  further  defenses  as  separate  and  distinct  defenses, 
so  that  the  plaintiff  may  have  an  opportunity  of  demurring  to  them." 
Answers  are  separated  by  the  Code  into  two  classes:  Those  which 
consist  of  denials,  and  therefore  serve  the  sole  purpose  of  raising  a 
direct  issue  upon  the  plaintiff's  allegations;  and  those  termed  "new 
matter," — that  is,  facts  different  from  those  averred  by  the  plaintiff, 
and  not  embraced  within  the  judicial  inquiry  into  their  truth.  Pom. 
Bern.  pp.  675,  676,  §  593.  The  Code  prescribes  that  "each  defense 
or  counterclaim  must  be  separately  stated  and  numbered."  Code 
Civ.  Proc.  §  507.  "This,"  said  Sanford,  J.,  in  Bridge  v.  Payson,  5 
Sandf.  216,  in  passing  upon  a  similar  provision  contained  in  the 
V.33N.Y.s.no.7— 44 
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old  Code,  "means  nothing  more  than  there  shall  be  a  plain  and  concise 
statement  of  any  new  matter  constituting  a  defense.  Each  state- 
ment intended  as  a  defense  must  be  complete  in  itself,  but  the  Code 
does  not  require  any  formal  commencement  in  conclusion  of  such 
statements.  On  the  contrary,  the  whole  spirit  of  the  Code  is  hostile 
to  both."    The  Code  further  prescribes: 

"A  partial  defense  may  be  set  forth  as  prescribed  in  the  last  section;  bat 
it  must  be  expressly  stated  to  be  a  partial  defense  to  the  entire  complaint 
or  to  one  or  more  separate  causes  of  action  therein  set  forth.  Upon  a 
demurrer  thereto,  the  question  is  whether  it  Is  sufficient  for  that  purpose." 
Code  Civ.  Proc.  8  508. 

It  is  well  settled  that  a  partial  defense  must  be  pleaded  as  such, 
and,  unless  so  pleaded,  it  will  be  assumed  on  demurrer  that  the  facts 
in  relation  thereto  are  pleaded  as  a  complete  defense.  Thompson 

Halbert,  109  N.  Y.  329,  16  N.  E.  675;  Pom.  Rem.  (3d  Ed.)  §  608, 
p.  690.  The  case  of  Burke  t.  Railroad  Co.  (Super.  N.  Y.)  15  N.  Y. 
Bupp.  148,  cited  by  plaintiff's  counsel,  has  no  application  to  the  case 
at  bar.  The  former  was  brought  against  a  railroad  company  to 
recover  a  penalty  for  charging  more  than  the  legal  fare.  A  portion 
of  the  answer  was: 

"Defendant,  reserving  the  objection  that  this  action  cannot  be  main- 
tained by  reason  of  the  fact  that  the  summons  herein  was  not  served  upon 
the  defendant  by  an  officer  authorized  by  law  to  collect  an  execution  Issued 
out  of  said  superior  court,  answers  the  complaint,"  etc. 

Upon  a  motion  to  strike  out  this  portion  of  the  answer,  or,  in  the 
alternative,  to  amend  it  by  stating  unequivocally  whether  or  not  it 
was  intended  as  a  defense,  and,  if  so,  to  separately  state  and  number 
it,  the  court  in  granting  the  motion  said: 

"If  it  is  intended  to  be  Issuable  matter,  and  relied  upon  as  a  defense,  it 
should  be  pleaded  as  such,  and  stated  and  numbered  separately,  so  that 
the  plaintiff,  if  he  shall  see  fit,  may  test  its  sufficiency  by  motion  or  de- 
murrer." 

In  the  present  case  the  portions  of  the  answer  complained  of  clear- 
ly indicate  that  the  matters  set  up  are  intended  as  a  complete  de- 
fense, and,  there  being  no  statement  to  the  contrary,  it  must  be  as- 
sumed that  the  answer  refers  to  the  entire  complaint,  which  sets 
forth  but  a  single  cause  of  action.  Code  Civ.  Proc.  §  507.  For 
these  reasons  the  defendant  should  not,  in  the  respects  referred  to, 
be  required  to  make  the  answer  more  definite  and  certain.  I  have 
given  due  consideration  to  the  questions  presented  by  that  part  of 
the  notice  of  motion  designated  as  "L  18th,  19th,  and  20,"  and  am  of 
the  opinion  that  the  denial  contained  at  folio  64  of  the  answer  la 
clear  and  explicit,  and  leaves  no  room  for  doubt  as  to  what  was  in- 
tended to  be  denied.  Except  an  admission  that  the  defendant  sign- 
ed the  agreement  set  forth  in  the  answer,  he  denies  the  making  of  any 
contract  with  the  plaintiff  as  alleged  in  the  complaint  The  denial 
contained  at  folio  71  is  also  clear  and  definite,  and  the  same,  as  well 
as  the  denial  last  referred  to,  is  sanctioned  by  the  authorities. 
Mingst  v.  Bleck,  38  Hun,  358;  Griffin  v.  Railroad  Co.,  101  N.  Y.  348, 
4  N.  E.  740.  Consequently  the  motion  to  make  these  portions  of 
the  answer  more  definite  and  certain  or  to  strike  them  out  should 
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be  denied.  The  last  paragraph  of  the  answer  "denied  the  allegar 
Hons  of  the  complaint,  and  each  and  every  one  of  them,  except  as 
hereinbefore  controverted  or  admitted";  and  plaintiff  moves  to  make 
the  same  more  definite  and  certain,  "by  pointing  out  or  indicating 
clearly  and  explicitly  what  allegations  of  the  complaint  are  intended 
to  be  reached  thereby,"  or  to  strike  out  the  said  words.  The  form  of 
the  denial  is  sanctioned  by  the  decision  in  Griffin  v.  Railroad  Co., 
supra,  in  which  the  denial  was  almost  identically  the  same  as  in  this 
case.  .  There  is  no  difficulty  in  ascertaining  what  is  admitted  and 
controverted  before  the  last  paragraph  of  the  answer  is  reached. 
This  is  clearly  specified  by  the  other  paragraphs  of  the  answer.  Con- 
sequently there  is  no  doubt  or  confusion  as  to  the  application  of  this 
general  denial,  and  therefore  the  motions  referred  to  should  be  de- 
nied. It  follows,  therefore,  that,  with  the  exception  of  striking  out 
certain  words  as  scandalous,  which  are  set  forth  in  that  part  of  the 
notice  of  motion  designated  "C.  7th,"  the  other  motions  should  be 
denied;  but,  as  both  parties  have  been  successful  in  part,  neither 
of  them  should  have  any  costs  as  against  the  other. 


<12  Misc.  Rep.  395.) 

KNORR  v.  BATES  et  aL 
SAME  v.  ATKINS  et  al. 
(Common  Pleas  of  New  York  City  and  County,  Special  Term.  April  17,  1805.) 

1.  Contracts — Public  Policy — Restricting  Right  to  Sub. 

A  provision  In  an  insurance  policy  that  no  action  shall  be  brought  on 
It  by  the  insured,  except  against  the  attorneys  in  fact  representing  all  of 
the  insurers,  is  against  public  policy,  as  ousting  the  courts  of  jurisdiction. 

2.  Insurance— Contract—  Effect  of  Invalid  Provision. 

An  Invalid  provision  in  an  insurance  policy,  attempting  to  limit  the  right 
of  the  Insured  to  sue,  does  not  destroy  the  underwriter's  contractual  ob- 
ligation to  pay  in  the  event  of  loss. 

Actions  by  Knorr  against  Bates  and  others,  and  by  the  same 
plaintiff  against  Atkins  and  others.  Defendants  demur  to  the  com- 
plaint. Overruled. 

Carter,  Hughes  &  Kellogg,  for  plaintiff. 
Lexow  &  Wells,  for  defendants. 

BISCHOFF,  J.  These  actions  are  brought  upon  policies  of  fire 
insurance  annexed  to  and  made  part  of  the  complaints  to  which 
the  demurrers  are  interposed.  In  each  action  the  defendant  who 
alone  appears  and  demurs  is  one  of  the  members  of  certain  respec- 
tive firms  acting  as  attorneys  in  fact  for  the  underwriters  by  whom 
the  insurance  was  assumed.  No  claim  is  made,  nor  well  can  be, 
that  the  allegations  of  the  pleadings  are  insufficient  to  constitute  a 
cause  of  action  were  the  policies  in  suit  not  embodied  by  intrinsic 
reference,  the  ground  of  the  demurrers  being  that  a  defense  is  dis- 
-closed,  available  to  these  demurrers,  by  the  terms  of  the  policies 
as  set  forth.  The  clauses  upon  which  this  contention  is  founded 
are  substantially  the  same  in  each  policy  sued  upon,  and  these  issues 
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may  be  determined  practically  as  of  one  action.  The  provision  in 
the  policy  subscribed  by  Bates  et  al.  as  underwriters,  upon  which 
the  decision  of  both  demurrers  may  proceed,  is  as  follows: 

"No  action  shall  be  brought  by  the  insured  to  enforce  the  provisions  of 
this  policy  except  against  the  attorneys  in  fact,  as  representing  all  of  the 
underwriters;  and  each  of  the  underwriters  hereby  agrees  to  abide  the 
result  of  any  suit  so  brought,  as  fixing  his  Individual  responsibility  here- 
under. *  *  *  Judgment  entered  in  such  an  action  shall  be  satisfied  out 
of  the  premiums  in  the  hands  of  the  underwriters  unexpended;  if  such 
premiums  shall  be  insufficient,  then  out  of  the  deposit  made  by  the  several 
underwriters;  if  both  be  insufficient,  then  out  of  the  individual  liability  of 
the  several  underwriters,  as  hereinbefore  expressed  and  limited;  but  in  no 
case  shall  the  judgment  bind  the  property  of  the  said  attorneys  to  a  greater 
extent  than  the  several  liabilities  of  each  of  them  as  individual  under- 
writers." 

The  demurrant  in  each  action  is  one  of  the  underwriters  of  the 
respective  policies  in  suit,  as  well  as  a  member  of  the  firm  consti- 
tuting the  "attorneys  in  fact";  and  the  basis  of  the  argument  made 
is  that  the  pleadings  disclose  a  failure  of  compliance  with  the  re- 
quirement as  to  actions  upon  the  policy  noted  above,  the  demurrant 
being  sued  as  an  individual,  and  the  action  not  proceeding  against 
the  "attorneys  in  fact."  Unless  the  clauses  in  question  operate  to 
oust  the  court  of  jurisdiction,  there  can  be  no  question  as  to  the 
propriety  of  joining  ail  the  underwriters,  including  the  demurrants, 
as  defendants,  which  was  done  in  these  actions;  the  complaint  alleg- 
ing their  several  liability  (Code  Civ.  Proc.  §  454),  the  joinder  not 
affecting  the  individual  rights  of  the  parties  (Id.  §  455),  and  it  being 
expressly  provided  by  the  contract  that  there  should  be  a  liability 
of  each  underwriter  in  proportion  to  the  amount  of  risk  assumed  by 
him.  It  was  the  common-law  practice  in  actions  upon  insurance 
policies  of  this  character  for  the  court  to  make  a  "consolidation 
rule,"  upon  consent  of  the  parties,  whereby  all  the  actions  which 
would  lie  against  the  underwriters  severally  should  abide  the  result 
of  one.  Phil.  Ins.  1989,  and  cases  cited.  This  result  was  appar- 
ently what  these  parties  in  some  degree  attempted  to  provide  for  by 
agreement  in  advance,  and  there  would  seem  to  be  no  reason  why 
such  an  agreement  should  not  be  upheld,  the  consent  of  the  parties 
being  the  principal  element  of  consideration.  Doyle  v.  Anderson, 
1  Adol.  &  E.  635.  How  far  the  present  agreement  would  be  valid 
in  view  of  the  provision  that  judgment  in  the  action  against  the 
attorneys  in  fact,  as  underwriters,  in  their  individual  capacity, 
could  be  enforced  only  to  the  extent  of  their  separate  liability,  need 
not  be  determined,  for  as  to  these  demurrants,  at  least,  the  eondi 
tion  has  been  fulfilled.  Upon  the  point  raised,  that  the  plaintiff 
should  have  instituted  her  action  against  the  "attorneys  in  fact," 
as  acting  in  some  representative  capacity,  there  can  be  no  doobt 
as  to  the  futility  of  the  demurrant's  contention. 

The  mere  making  of  a  contract  through  an  attorney  in  fact  is  only 
an  incident  to  the  contract  itself.  It  need  not  be  said  that  the  con- 
tract is  just  as  much  the  engagement  of  the  underwriters  as  if  made 
directly  by  them.  "What  would  be  the  effect  if  the  contract  had 
been  made  directly  with  the  underwriters,  and  it  had  contained  a 
provision  to  the  effect  that,  if  there  was  a  breach  of  the  contract, 
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plaintiff  would  not  sue  them,  but  would  sue  A.?  Clearly,  such  a 
provision  in  the  contract  would  be  void.  A  step  further:  Sup- 
pose it  should  provide  that,  if  there  were  a  breach  of  the  contract, 
certain  ones  of  the  underwriters  should  not  be  sued  and  held  liable; 
that  would  also  be  void,  because  the  liability  of  each  is  a  several 
liability.  A  single  underwriter  makes  a  contract  through  an  at- 
torney in  fact,  and  puts  a  provision  therein  to  the  effect  that  the 
insured  will  sue  only  the  attorney  in  fact,  and  not  the  real  party  in 
interest.  Would  this  not  be  void?  Or,  A.  and  B.  make  a  contract 
under  which  it  is  provided  that,  if  there  is  a  breach  on  the  part  of 
A-,  B.  will  not  sue  A.,  but  will  sue  C,  who  is  a  party  to  the  contract 
only  as  representing  A.  as  his  agent.  This  would  be  only  an  at- 
tempt to  escape  the  liability  on  the  part  of  A.,  and  should  unhesi- 
tatingly be  pronounced  void  by  the  court  It  would  waive  a  sub- 
stantial right  to  be  asserted  by  a  litigant  Greenh.  Pub.  Pol. 
333.  Except  in  an  action  against  the  underwriters  themselves,  the 
courts  would  be  without  jurisdiction  of  the  persons  to  render 
judgment  against  them.  The  provision,  therefore,  that  the  under- 
writers' liability  in  the  event  of  loss  should  be  ascertained  and  en- 
forced only  in  an  action  against  their  attorneys  in  fact,  as  such,  no 
such  action  being  legally  authorized  or  maintainable,  was,  in  effect, 
an  attempt  to  preclude  the  insured  from  every  means  of  enforce- 
ment of  the  liability.  As  such,  it  aimed  to  deprive  the  insured  of 
her  civil  right  to  apply  to  the  courts  for  redress,  and  the  courts  of 
their  power  to  extend  the  redress.  In  that  aspect  the  provision 
contravened  public  policy,  and  so  was  illegal  and  inoperative.  Ray, 
Cont.  Lim.  p.  116,  §  21.  It  was  thus  held  with  regard  to  a  contract ' 
pursuant  to  the  terms  of  which  a  submission  to  arbitration  was  to  be 
the  only  means  of  redressing  a  breach.  Hurst  v.  Litchfield,  39 
N.  Y.  377.  See,  also,  1  Am.  &  Eng.  Enc  Law,  p.  664,  and  cases 
collated  in  note  1. 

The  invalidity  of  the  provision  to  preclude  suit  against  the  under- 
writers did  not  destroy  the  latter's  contractual  obligation  to  pay  in 
the  event  of  a  loss.  A  distinction  is  here  to  be  observed  between 
the  insured's  right  to  payment  of  the  sum  insured  and  the  remedy 
for  the  enforcement  of  such  right  The  promise  of  the  under- 
writers to  pay  was  wholly  independent  of  the  insured's  promise  to 
enforce  such  payment  only  in  an  action  against  the  attorneys  in 
fact,  as  such,  of  the  underwriters.  The  insured's  promise  was  in- 
tended to  affect  her  remedy  only  if  the  underwriters  failed  to  pay  as 
promised  by  them.  The  facts  in  the  case  at  bar,  therefore,  do  not 
present  a  case  of  mutually  dependent  or  interdependent  provisions 
of  the  same  contract,  where  the  invalidity  of  one  provision  neces- 
sarily involves  the  annihilation  of  others.  It  does  not  here  follow 
that  the  underwriters'  obligation  is  extended,  or  their  liability  in- 
creased beyond  the  terms  of  the  contract  of  insurance,  because  the 
restriction  of  the  remedy  for  the  enforcement  of  the  obligation  or 
liability  is  removed  or  adjudged  inoperative.  Nor  can  it  be  said 
that  these  "attorneys  in  fact"  were  proper  parties  against  whom 
the  action  could  be  brought  by  reason  of  their  being  viewed  as 
"trustees  of  an  express  trust,"  or  parties  "with  whom  a  contract  is 
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made  for  the  benefit  of  another."  Code  Civ.  Proc  §  449.  The  con- 
tracts were  made  with  the  underwriters  themselves.  A  mere  in- 
spection determines  the  question  beyond  a  doubt,  and  nothing  in 
the  pleadings  gives  support  to  an  assumption  that  there  was  any 
relation  of  a  fiduciary  nature  between  these  attorneys  and  the 
underwriters.  Nowhere  does  it  appear  that  the  funds  applicable 
to  this  insurance  are  in  the  hands  of  any  one  other  than  the  under- 
writers themselves.  Furthermore,  section  449  of  the  Code  of  Civil 
procedure  operates  only  as  to  parties  plaintiff,  not  as  to  parties  de- 
fendant It  follows  that  the  demurrers  should  be  severally  over- 
ruled, with  costs.  Leave  to  answer  upon  payment  of  costs  within 
20  days. 


(12  Misc.  Rep.  402.) 

NEWKIRK  v.  HOOKER  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1895.) 

Appeal — Order  Affecting  Substantial  Rigiit. 

An  order  denying  a  motion  that  plaintiff  be  required  to  accept  notice 
of  appeal,  after  the  time  to  appeal  has  expired,  does  not  affect  a  sub- 
stantial right,  under  Code  Civ.  Proc.  §  3191,  subd.  3,  and  is  therefore  not 
appealable. 

Appeal  from  city  court,  general  term. 

Action  by  Abraham  Newkirk  against  Walter  H.  Hooker  and 
John  Doe  (the  tatter's  real  name  being  unknown  to  plaintiff,  the 
name  "John  Doe"  being  fictitious),  doing  business  under  the  firm 
name  and  style  of  W.  H.  Hooker  &  Co.  From  an  order  of  the  city 
court  (31  N.  Y.  Supp.  1131),  affirming  an  order  denying  a  motion 
that  plaintiff  be  required  to  accept  notice  of  appeal  from  a  certain 
order  theretofore  made  in  the  cause,  defendant  Walter  EL  Hooker 
appeals.    Appeal  dismissed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFP  and  PRYOR,  JJ. 

Willis  B.  Dowd,  for  appellant 

Abram  Kling  and  Charles  E.  O'Conner,  for  respondent 

BISCHOFP,  J.  Consistently  with  the  rules  governing  appeals 
from  the  city  court  to  this  court,  no  review  of  this  order  is  to  be 
had  here.  It  does  not  affect  a  substantial  right.  Code  Civ.  Proc 
§  3191,  subd.  3.  An  appeal  from  an  order  directing  a  party  to  ac- 
cept notice  of  appeal  may  be  heard  by  the  ultimate  court  of  review, 
and  the  order  reversed,  should  it  appear  that  the  direction  below 
was,  in  effect,  an  extension  of  the  time  to  appeal,  for  this  affects  a 
substantial  right  (Clapp  v.  Hawley,  97  N.  Y.  610);  but  the  appeal 
is  to  be  dismissed  if  the  order  accomplished  merely  the  result  of  re- 
quiring the  adverse  party  to  accept  the  notice  before  the  time  to 
appeal  had  expired,  and  this  because  no  right  is  infringed  by  the 
direction,  and,  in  fact,  no  order  is  required  (Thurber  v.  Chambers,  60 
N.  Y.  30).  So,  necessarily,  of  an  order  denying  the  motion,  for 
where  the  time  to  appeal  has  not  expired  a  direction  that  the  notice 
be  accepted  would  be  idle;  the  service  itself  accomplishes  the  re- 
quired result;  and,  on  the  other  hand,  should  the  applicant  have 
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let  the  statutory  period  elapse,  the  motion  most  of  necessity  meet 
with  a  denial  (Code  Civ.  Proc.  §  784;  Crook  v.  Crook,  12  N.  Y.  St 
Rep.  663),  except  in  a  case  falling  within  section  785,  which  this 
case  is  not    Appeal  dismissed,  with  costs.    All  concur. 


(12  Misc.  Rep.  440.) 

SOCIALISTIC  CO-OPERATIVE  PUB.  ASS'N  v.  HOFFMANN  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  J.895.) 

1.  Principal  and  Surety — When  Surety  ib  Liable. 

Where  an  employe  retained  and  appropriated  funds  collected  for  his 
employer,  such  breach  of  duty  was  not  by  the  facts  that  the  sums  were 
charged  to  the  employe's  account  on  the  books  of  the  employer,  and  that 
he  accepted  part  payment  of  the  account  so  created,  changed  into  a 
simple  debt,  so  as  to  exempt  from  liability  a  surety  on  the  employe's 
bond  for  the  faithful  discharge  of  his  duties,  Pryor,  J.,  dissenting. 

8.  Same— Release  of  Surety. 

The  fact  that  an  employer,  having  discovered  in  April  an  employe's 
breach  of  duty  In  appropriating  funds  collected,  retained  him  until  Sep- 
tember, did  not  release  a  surety  on  the  employe's  bond  from  liability 
for  collections  appropriated  by  such  employe  prior  to  April,  but  not 
reported  to  the  employer  until  later. 

8.  Same— Change  of  Conditions. 

The  change  of  an  employe's  compensation  from  commissions  to  a  salary, 
no  change  being  made  in  the  duties  required  of  him,  does  not  affect  the 
liability  of  a  surety  on  his  bond  for  the  faithful  performance  of  such 
duties. 

4.  Same— Action— Burden  of  Proof. 

In  an  action  by  an  employer  against  a  surety  on  the  bond  of  an  em- 
ploye to  recover  for  collections  appropriated  by  such  employe,  the  de- 
fense that  the  alleged  breach  of  duty  had,  by  the  acts  of  the  employer, 
been  changed  into  a  simple  debt,  was  an  affirmative  defense,  and  the 
burden  was  on  the  defendant  to  establish  it  by  evidence. 

Appeal  from  trial  term. 

Action  by  the  Socialistic  Co-operative  Publishing  Association 
against  Morritz  Hoffmann  and  Ludwig  Sutro.  From  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  defendants  appeal.  Affirmed. 

The  action  Is  upon  a  bond  executed  by  the  defendant  Hoffmann,  as  prin- 
cipal, and  by  the  defendant  Sutro,  as  surety,  to  the  plaintiff,  dated  April 
10,  1885,  and  conditioned  that  Hoffmann  shall  honestly  and  in  good  faith 
discharge  his  duties  as  manager  or  clerk  while  in  the  employ  of  the  plain- 
tiff, and  shall  faithfully  account  for  all  moneys  and  property  of  the  plain- 
tiff that  may  come  into  his  possession  in  the  line  of  his  said  employment 
The  claim  is  that  Hoffmann  has  failed  to  account  for  and  pay  over  to  the 
plaintiff  $422.30,  which  he  received  for  the  plaintiff  in  the  course  of  hla 
employment  Both  defendants  answer,  Hoffmann  denying  the  allegations  of 
the  complaint  that  he  failed  to  discharge  bis  duties  as  manager  and  clerk, 
and  that  he  failed  to  account  for  and  pay  over  moneys,  and  counterclaims 
$897  for  work  done  outside  of  his  agreed  services,  and  for  the  sale  of  a  list 
of  advertisers  which  he  procured  for  plaintiff;  and  the  defendant  Sutro, 
making  the  same  denials,  sets  up  that  the  plaintiff's  claim  in  this  action 
was  for  an  indebtedness  of  Hoffmann  to  the  company,  and  not  for  breach 
of  his  duty,  the  faithful  performance  of  which  was  secured  by  the  bond. 


Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Theodore  Sutro,  for  appellants. 
Simon  Sultan,  for  respondent 
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DALY,  C.  J.  At  the  time  of  the  execution  of  the  bond  in  suit, 
Hoffmann  was  employed  as  manager  and  clerk  of  plaintiff,  which 
was  engaged  in  publishing  a  newspaper.  Outside  of  his  position 
and  duties,  he  was  allowed  to  solicit  advertisements  for  the  paper, 
and  to  draw  a  commission  of  25  per  cent  thereon.  Goods  were 
accepted  from  the  advertisers  by  the  company  in  part  payments  for 
advertisements.  Hoffmann  got  goods  from  the  advertisers  for  him- 
self, and  they  were  charged  to  him  on  the  books  of  the  company, 
by  his  direction  given  to  the  cashier.  In  September,  1890,  the 
books  showed  an  indebtedness  from  him  to  the  company  for  over- 
drafts on  the  commission  account,  and  thereupon  the  company  ar- 
ranged with  him  to  discontinue  commissions  and  to  increase  his 
salary.  His  overdrafts  were  to  be  repaid  by  a  weekly  deduction 
of  five  dollars  from  his  salary.  He  was  still  allowed  and  expected 
to  procure  advertisements  for  the  paper.  If  any  part  of  the  demand 
in  this  action  were  for  the  indebtedness  above  specified,  it  could  not 
be  recovered  against  the  surety,  because  it  was  contracted  outside 
of  the  principal's  duties  as  manager  or  clerk,  and  was,  besides, 
merely  a  debt;  he  having  been  permitted  to  order  goods  and  to 
charge  himself  with  them  on  the  books.  After  September,  1890, 
however,  this  arrangement  was  changed.  Hoffmann,  in  ordering 
goods  from  advertisers,  was  collecting  for  the  company  as  manager 
or  clerk,  and  .the  failure  to  account  and  deliver  the  property  so 
ordered  and  received  by  him  would  constitute  a  breach  of  duty  for 
which  the  surety  would  be  liable.  It  appears  that  he  continued 
after  September,  1890,  to  order  goods  from  advertisers,  and  to  re- 
tain them  for  his  own  use.  He  reported  the  amount  from  time  to 
time  to  the  cashier,  who  charged  him  therewith  on  the  books.  The 
goods  so  received  were  the  property  of  the  company;  and,  although 
Hoffmann  reported  the  amounts  to  the  cashier,  there  is  no  proof 
that  the  latter,  in  making  charges  thereof  upon  the  books,  had  any 
authority  from  the  company  to  change  the  character  of  the  defend- 
ant's act  from  a  breach  of  duty  into  a  contract  of  indebtedness. 
The  cashier  acted  under  Hoffmann's  instructions,  and  not  under 
the  directions  of  the  company,  in  this  matter.  The  surety  would 
therefore  be  liable  for  the  value  of  any  goods  so  received  by  Hoff- 
mann, unless  it  could  be  shown  that  the  company  in  any  way  ap- 
proved of  such  charges.  In  April,  1892,  the  treasurer  of  the  com- 
pany found  Hoffmann  charged  upon  the  books  with  a  balance  of 
1515.63  for  such  collections.  That  amount  was  admitted  by  Hoff- 
mann to  be  correct,  and  he  afterwards  paid  on  account  of  it  $400. 
Credits  for  certain  discounts  were  allowed  him,  amounting  to  $21.02, 
which  left  a  balance  of  $94.61.  Subsequent  charges  on  the  books 
for  goods  similarly  ordered  brought  the  total  charges  against  him 
on  that  account  to  $442.30,  for  which  this  action  is  brought  against 
the  surety. 

The  sum  of  $515.63,  found  due  in  April,  1892,  was  recoverable 
from  the  surety  as  collections  not  accounted  for  by  due  payment 
It  was  not  sufficient  that  the  principal  should  report  the  amounts 
he  had  collected.    It  was  a  breach  of  the  condition  of  the  bond 
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if  he  did  not  pay,  and  therefore  that  amount  was  due  for  goods  re- 
ceived and  not  accounted  for.  The  subsequent  receipt  by  the  com- 
pany from  him  of  f 400  in  cash  did  not  convert  the  claim  into  a 
simple  debt.  Nor  did  the  charge  upon  the  books  have  that  effect; 
the  company  being  entitled  to  make  entries  on  its  books  of  the 
amounts  reported  by  Hoffmann.  To  convert  his  breach  of  duty 
into  a  mere  indebtedness  required  some  act  of  the  company.  But 
there  is  no  proof  of  any  such  act.  The  statement  of  account  be- 
tween the  parties  did  not  have  that  effect;  it  was  a  mere  admission 
of  the  amount  The  question  was  submitted  to  the  jury  whether 
the  company  treated  this  account  as  a  debt,  and  whether  they 
extended  the  time  of  payment;  and  the  jury  found  upon  both  is- 
sues in  favor  of  the  company.  A  mere  failure  to  enforce  the  lia- 
bility did  not  discharge  the  surety,  no  agreement  for  time  having 
been  made  with  the  principal. 

Nor  was  the  surety  discharged  by  the  plaintiff  continuing  Hoff- 
mann in  its  service  after  the  discovery  of  his  breach  of  duty  in  April, 
1892.  He  left  in  September  following,  but  the  burden  of  the 
surety  was  not  increased  during  that  period  so  far  as  the  evidence 
in  the  case  shows.  The  additional  charges  amounting  to  $442.30 
were  entered  upon  the  books  just  previous  to  his  leaving  his  employ- 
ment, and  they  were  for  goods  ordered  by  him  long  before,  some 
prior  to  April;  for  Hoffmann  did  not  report  to  the  cashier  at  the 
actual  date  of  his  receipt  of  goods,  only  when  bills  were  received 
from  the  advertisers.  In  retaining  Hoffmann,  therefore,  it  does 
not  appear  that  the  company  did  any  act  which  injured  the  sureties 
or  made  them  liable  for  more  than  they  would  be  if  he  had  been 
discharged  in  April.  In  fact,  he  reduced  the  amount  recoverable 
during  the  period  that  he  was  retained. 

The  terms  of  Hoffmann's  employment  were  not  changed  by  the 
increase  of  his  salary  and  the  discontinuance  of  commissions  in 
September,  1890.  No  duties  or  responsibilities  were  then  imposed 
upon  him  which  hindered  or  impeded  the  proper  and  just  performance 
of  the  duties  guarantied.  Mayor,  etc.,  v.  Kelly,  98  N.  Y.  467; 
Supervisor  v.  Clark,  92  N.  Y.  391.  There  was  evidence  of  the  com- 
pany undertaking  the  publication  of  an  additional  newspaper,  but 
this  was  an  increase  of  work,  and  not  a  change  of  duty.  Both  these 
points,  however,  are  mooted  for  the  first  time  upon  appeal;  the 
defendant  not  asking  for  the  submission  to  the  jury  of  any  question 
of  fact  arising  thereon. 

There  is  also  a  claim  that  a  part  of  the  recovery  ($25)  was  not 
for  goods  collected  by  Hoffmann ;  but  this  point  was  not  made  upon 
the  trial,  or  it  might  then  have  been  contested  by  plaintiff  or  allowed 
by  the  jury. 

The  instruction  to  the  jury  that  the  burden  was  on  plaintiff  to 
establish  the  breach  of  the  condition  of  the  bond,  and  on  defendants 
to  avoid  the  effect  of  such  breach  by  showing  that  it  was  treated  as 
a  debt  or  converted  into  a  debt,  was  not  error.  It  was  an  affirmative 
defense  that  the  charge  against  Hoffmann  for  not  accounting  for 
goods  received  had  been  changed  to  an  indebtedness  (Wallace  v. 
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Blake,  8  N.  Y.  Supp.  862;  Abb.  Tr.  Brief  PL  6«5,  666);  and  the 
burden  was  on  defendants  to  prove  an  affirmative  defense. 

None  of  the  other  exceptions  present  error.  The  judgment  and 
order  are  affirmed,  with  costs. 

BISCHOFF,  J.,  concurs. 

PBYOR,  J.  I  dissent,  on  the  ground  that  plaintiffs  claim  is  for 
the  personal  debt  of  Hoffmann,  and  not  for  breach  of  official  duty. 

(12  Misc.  Rep.  445.)  ~ 

DIECKKRHOFP  et  al.  v.  ALDER  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1895.) 

1.  Assumpsit— Monet  Had  and  Received. 

Plaintiffs  alleged  that  they  paid  the  money  sued  for  by  mistake  to 
defendants,  who  retained  it  without  right,  plaintiffs  not  being  Indebted 
to  them.  Defendants  answered,  and  It  was  conceded  on  the  trial,  that 
they  were  to  bold  the  money  by  agreement,  and  apply  the  same  on 
later  sales,  but  the  evidence  was  conflicting  as  to  whether  plaintiffs 
were  Indebted  on  any  subsequent  sales.  Held,  that  the  action  was  for 
money  had  and  received,  and  a  refusal  to  dismiss  the  complaint  on  the 
ground  that  the  action  was  for  money  paid  by  mistake,  while  it  was 
conceded  that  defendants  held  the  money  under  an  agreement  with  plain- 
tiffs, was  proper. 

8.  Payment— Failure  of  Creditor  to  Make  Application. 

Plaintiffs,  by  mistake,  paid  a  second  time  for  goods  purchased  from 
defendants.  It  was  then  agreed  that  defendants  should  retain  the  money, 
and  apply  it  on  subsequent  sales.  Afterwards  plaintiffs  sued  for  the 
money.  Meld,  that  It  was  error  for  the  court  to  charge  that  If  defendants 
failed  to  apply  the  money  to  a  certain  sale  made  by  them  to  plaintiffs 
after  the  agreement,  and  at  that  time  were  holding  the  money  as  belong- 
ing to  plaintiffs,  plaintiffs  are  entitled  to  recover,  notwithstanding  any 
indebtedness  on  subsequent  sales. 

Appeal  from  trial  term. 

Action  by  Emil  Dieckerhoff  and  others  against  Otto  Alder  and  an- 
other to  recover  back  money  alleged  to  have  been  paid  by  mistake. 
From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiffs  for 
|1,359.32,  and  from  an  order  denying  a  motion  for  a  new  trial,  de- 
fendants appeal.  Beversed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOR,  JJ. 

Hatch  &  Wickes,  for  appellants. 

George  Carleton  Comstock,  for  respondents. 

DALY,  C.  J.  This  was  an  action  to  recover  back  money  paid  to 
defendants  under  the  following  circumstances,  as  set  out  in  the  com- 
plaint: Plaintiffs  remitted  to  defendants  on  September  28,  1892, 
5,208.55  francs,  in  full  payment  of  an  invoice  of  goods;  and  again, 
on  October  4, 1892,  by  mistake,  remitted  the  same  amount  in  payment 
for  the  same  goods.  The  complaint  further  alleged  that  the  defendants 
retained  the  last-mentioned  sum  unlawfully  to  their  own  use;  that  it 
has  been  demanded  from  them;  and  that  they  have  refused  to  pay 
the  same,  although  plaintiffs  have  at  no  time  been  indebted  in  any 
sum  which  has  not  otherwise  been  paid  by  plaintiffs  to  defendants 
prior  to  the  commencement  of  this  action  and  prior  to  the  aforesaid 
demand  and  refusal.    The  answer  denies  all  the  material  allegations 
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except  the  first  payment,  ana  sets  np  as  a  defense  that  the  parties 
had  an  open  mutual  running  account,  and  that  any  payments  made 
at  any  time  by  plaintiffs  were  made  upon  said  account,  and  are  ap- 
plicable thereto  when  adjusted  between  the  parties;  that  the  pay- 
ments were  not  made  through  any  mistake  of  fact,  but  were  made 
with  full  knowledge  and  Toluntarily,  and  that  the  account  is  to  be 
adjusted  in  an  action  in  Germany  or  Switzerland,  the  defendants  do- 
ing business  in  St.  Gall,  in  Switzerland,  and  the  plaintiffs  doing  busi- 
ness in  Barmen,  in  Germany,  having  a  branch  house  in  New  York; 
and  that  their  account  is  adjusted  between  them  in  Europe.  The 
answer  did  not  allege  that  anything  would  be  found  due  to  de- 
fendants upon  the  accounting,  nor  did  it  contain  any  set-off  or  coun- 
terclaim against  the  sum  demanded  in  the  complaint.  The  issue  pre- 
sented by  the  pleadings  was,  in  effect,  whether  the  plaintiffs  had 
paid  the  money  claimed  by  mistake,  and  whether  they  were  indebted 
to  the  defendants  in  any  sum  to  which  such  payment  could  be  ap- 
plied. It  appeared  on  the  trial  that  the  allegation  of  the  complaint 
of  two  payments  for  the  same  invoice  of  goods,  the  last  payment 
being  made  by  mistake,  was  true;  but  it  also  appeared  that  plain- 
tiffs thereafter,  at  the  suggestion  of  defendants,  allowed  them  to 
keep  the  remittance,  and  place  it  to  plaintiffs'  credit  against  later 
invoices.  Upon  this  fact  being  conceded,  defendants  claimed  the 
right  to  a  dismissal  of  the  complaint,  on  the  ground  that  the  cause 
of  action  therein  set  forth  was  for  money  paid  by  mistake,  whereas 
it  appeared  that  the  sum  claimed  was  subsequently  retained  by  de- 
fendants by  agreement. 

The  motion  to  dismiss  the  complaint  was  properly  denied.  While 
there  was  an  allegation  that  the  money  claimed  was  originally  paid 
by  mistake,  the  subsequent  allegation  that  the  defendants  retained 
it  without  right,  because  plaintiffs  were  not  indebted  to  them,  made 
the  action  substantially  for  money  had  and  received;  and  the  de- 
nials of  the  answer  presented  the  issue  which  defendants  claimed 
the  right  to  try,  and  which  was  in  fact  tried  in  the  action,  viz.  the 
right  of  defendants  to  retain  and  apply  the  amount  in  suit  upon 
later  invoices  shipped  to  plaintiffs.  The  evidence  upon  this  point 
disclosed  that  the  defendants  were  holding  the  money  to  reimburse 
them  for  damages  sustained  through  the  refusal  of  plaintiffs  to 
receive  such  later  invoices;  plaintiffs  rejecting  the  goods  on  the 
ground  that  deliveries  were  made  after  dates  specified  in  the  con- 
tracts, and  defendants  claiming  that  plaintiffs  had  waived  the  de- 
fault by  receiving  the  belated  deliveries  without  objection.  There 
was  a  question  for  the  jury,  and,  had  the  verdict  disposed  only  of 
that  contention,  it  might  not  have  been  disturbed. 

But  the  plaintiffs  insisted  upon  another  and  untenable  claim,  and 
procured  a  ruling  thereon  in  their  favor,  which  defeats  the  present 
recovery.  It  appears  that  there  was  a  third  invoice  of  goods,  which 
defendants  delivered  and  plaintiffs  received  in  August,  amounting, 
to  $911.80,  upon  which  plaintiffs  claimed  that  the  moneys  in  ques- 
tion— 5,208.55  francs — should  have  been  credited  by  defendants* 
Defendants  refused  to  so  credit,  and,  having  assigned  the  claim  to 
their  New  York  agent,  he  sued  and  recovered  upon  it  against  the 
plaintiffs,  who  did  not  offset  or  counterclaim  the  5,208.55  francs, 
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but  paid  the  judgment   The  refusal  of  defendants  to  credit  the 

amount  on  that  indebtedness  was  urged  on  the  trial  of  this  action 
as  a  breach  of  the  agreement  by  which  they  were  to  place  that  sum 
to  plaintiffs'  credit  against  later  invoices;  and  it  was  claimed  that 
such  breach  authorized  plaintiffs  to  sue  for  the  recovery  of  the 
5,208.55  francs  as  wrongfully  withheld.  In  that  view  of  their  right 
the  trial  judge  concurred,  and  instructed  the  jury,  at  their  request, 
as  follows: 

"Fifteenth.  If  the  jury  find  that  plaintiffs  were  Indebted  to  the  defendant! 
in  the  sum  of  $911.80,  or  thereabouts,  for  the  bill  of  silk  handkerchiefs  or- 
dered in  June,  and  at  the  time  of  such  indebtedness,  and  when  it  became  doe, 
the  defendants  were  holding  this  money  in  question  as  plaintiffs'  money,  and 
the  plaintiffs  were  entitled  to  deduct  such  sum  from  the  amount  held  by  the 
defendants,  and  the  defendants,  nevertheless,  refused  to  apply  it  to  the  pay- 
ment of  this  bill  for  silk  handkerchiefs,  then  the  jury  must  And  the  verdict 
for  the  plaintiffs,  without  taking  Into  consideration  any  later  shipments." 

Under  this  instruction  the  jury  were  at  liberty  to  find  that  defend- 
ants ought  to  have  credited  the  overpayment  on  the  bill  of  |91L80, 
and,  if  they  so  found,  were  directed  that  they  must  render  a  ver- 
dict for  the  plaintiffs,  notwithstanding  any  indebtedness  of  plain- 
tiffs for  later  shipments.  This  was  a  complete  disregard  by  plain- 
tiffs of  their  own  demand  in  the  complaint,  which  was  based  upon 
the  absence  of  any  indebtedness  whatever  from  plaintiffs  to  defend- 
ants. No  claim  was  made  in  the  complaint  for  the  return  of  the 
money  on  the  ground  of  a  contract  to  apply  it  upon  a  specific  indebt- 
edness and  a  breach  of  such  contract;  but  the  issue  tendered  was 
that  they  were  not  indebted  in  any  sum  before  the  commencement 
of  the  action,  and,  under  that  pleading,  plaintiffs  could  not  succeed 
if  any  indebtedness  greater  than  their  claim  existed  in  favor  of  de- 
fendants. For  the  erroneous  instruction,  the  judgment  must  be 
reversed,  and  a  new  trial  ordered. 

As  objection  to  plaintiffs'  recovery  was  also  made  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  action  or  of  the  defend- 
ants, it  is  proper  to  dispose  of  that  contention  on  this  appeal.  We, 
therefore,  say  that,  whatever  merit  there  might  have  been  in  the 
objections  to  the  jurisdiction  of  the  court,  they  could  not  be  consid- 
ered, because  not  raised  by  the  answer.  The  jurisdiction  of  the 
court  must  always  be  presumed,  and,  where  defendant  appears, 
the  want  of  jurisdiction  by  reason  of  the  nonexistence  of  any  juris- 
dictional fact  is  waived  by  the  appearance,  unless  it  is  pleaded  in 
defense.  Code,  §  26G.  In  this  case  there  was  a  general  appearance 
by  defendants,  and  the  answer  does  not  plead  want  of  jurisdiction. 
Popflnger  v.  Yutte,  102  N.  Y.  38-43,  6  N.  E.  259;  Pease  v.  Railroad 
Co.,  10  Daly,  459.  Judgment  reversed,  and  new  trial  ordered;  costs 
to  abide  event.    All  concur. 

(12  Misc.  Rep.  426.) 

MEAGHER  v.  CAMPBELL  et  at 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6. 1895.) 

Attachment — Property  Subject  to— Monet. 

The  proceeds  of  property  which  has  been  sold  for  the  owner  are  not  sub- 
ject to  attachment  against  him  while  they  remain  in  the  hands  of  the 
auctioneer  who  made  the  sale,  as  the  owner's  right  to  such  proceeds  is  a 
mere  chose  In  action. 
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Appeal  from  city  court,  general  term. 

Action  by  Ellen  Meagher,  as  assignee  of  Lizzie  Burke,  against 
John  W.  Campbell  and  another,  to  recover  the  proceeds  of  property 
belonging  to  the  assignor,  sold  by  the  defendants  as  auctioneers,  and 
attached  while  in  their  possession  for  a  debt  of  the  assignor.  From 
a  judgment  of  the  city  court  (31  N.  Y.  Supp.  998)  affirming  a  judg- 
ment entered  on  a  verdict  for  plaintiff,  defendants  appeal.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOB,  JJ. 

George  W.  McAdam,  for  appellants. 
Jeroloman  &  Arrowsmith,  for  respondent 

DALY,  C.  J.  This  case  was  properly  disposed  of  by  the  city 
court  in  directing  a  verdict  for  the  plaintiff  and  affirming  the  judg- 
ment thereon.  The  action  was  brought  to  recover  a  balance  of 
money  due  from  an  auctioneer  to  the  plaintiffs  assignor  for  the  pro- 
ceeds of  the  sale  of  the  latter's  household  property.  The  defense 
is  that  the  money  was  attached  by  a  marshal  under  process  against 
the  assignor  prior  to  the  assignment,  but  no  valid  levy  was  proved, 
for  the  reason  that  the  money  attached  was  not  the  property  of.  the 
assignor,  not  having  been  paid  over  to  her,  nor  placed  under  her 
control,  before  or  at  the  time  of  the  levy.  The  evidence  on  the  part 
of  the  defendant  is  that  at  the  time  the  attachment  paper  was 
served  upon  him  he  had  the  money  (proceeds  of  the  sale  of  the  as- 
signor's chattels)  in  his  possession,  and  showed  it  to  the  marshal 
who  attached;  the  marshal  swearing  that  the  defendant  pulled  out 
a  roll  of  bills,  but  how  much  there  was  he  did  not  know.  The  de- 
fendant states  that  he  got  the  portion  of  the  proceeds  which  he 
paid  to  the  assignor  ($186)  out  of  his  safe,  and  left  the  other  $145 
there,  but  this  was  after  the  levy.  When  the  attachment  was 
levied,  the  defendant  gave  a  certificate  to  the  marshal,  and  held  the 
money  for  him,  replacing  it  in  his  safe.  The  whole  evidence  shows 
that  before  any  part  of  the  proceeds  of  sale  were  paid  over  to  the 
plaintiff's  assignor,  or  placed  under  her  control,  the  defendant  set 
apart  $145,  and  the  marshal  attached  it,  and  left  it  with  the  defend- 
ant as  receiptor.  As  the  money  was  not  in  the  possession  nor  under 
the  control  of  the  debtor  in  the  attachment,  it  was  not  the  subject 
of  a  levy.  Crock.  Sher.  451.  The  fact  that  the  auctioneer  counted 
it  out,  and  set  it  apart  as  part  of  the  proceeds  of  the  sale,  and  as 
money  of  said  debtor,  did  not  subject  it  to  levy.  A  levy  upon  money 
collected  by  and  in  the  hands  of  an  officer  on  execution  is  not  a 
levy  upon  the  goods  and  chattels  of  the  persons  for  whom  it  was 
collected;  because  the  identical  pieces  of  money  collected  are  not 
necessarily  to  be  paid  over  to  him.  The  money  is  not  strictly  his 
till  actually  paid  over.  Until  that  be  done,  his  right  is  a  chose  in 
action.  Muscott  v.  Woolworth,  14  How.  Pr.  477.  A  sheriff  having 
money  in  coin  in  his  hands,  collected  upon  an  execution  in  favor 
of  a  plaintiff,  cannot  levy  upon  it  to  satisfy  an  execution  in  his 
hands  against  such  plaintiff.  Baker  v.  Kenworthy,  41  N.  Y.  216. 
Where  a  surrogate  by  decree  directed  one  coexecutor  to  pay  a  cer- 
tain sum  to  another,  and  the  money  was  put  on  the  table  of  the 
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surrogate,  and  a  constable  levied  upon  It  under  attachment,  the 
levy  was  held  bad,  as  the  money  did  not  vest  specifically  in  the 
debtor  until  paid  over  to  him  or  his  authorized  agent.  Dubois  v. 
Dubois,  6  Cow.  494.  Where  a  banker  voluntarily  and  without 
authority  from  a  depositor  counted  out  money  in  bank  bills  and 
specie,  and  handed  it  to  the  sheriff,  who  had  an  execution  against 
the  depositor,  under  which  he  levied  upon  the  money,  and  it  wag 
afterwards  put  in  a  wrapper,  with  an  indorsement  of  a  memorandum 
of  the  levy  upon  it,  and  put  in  the  vault  until  the  sheriff  called  and 
took  it  away,  it  was  held  neither  a  levy  nor  a  payment  It  waB 
not  a  levy  because  the  money  thus  separated  by  the  banker  from  the 
contents  of  the  vault  was  his  property,  and  not  that  of  the  defend- 
ant in  the  execution,  and  was  not  liable  to  levy  under  process  against 
the  latter.  Carroll  v.  Cone,  40  Barb.  220.  Gold  and  silver  coin 
collected  by  an  attorney  at  law  on  a  claim  due  his  client  cannot  be 
attached  in  the  ordinary  way  in  his  hands  as  the  property  of  his 
client  His  duty  to  account  and  pay  over  is  a  chose  in  action, 
which  was  not  attached  by  talcing  the  coin  in  which  the  debtor  had 
paid  the  attorney.  No  property  in  that  specific  coin  vested  in  the 
principal  by  that  payment,  unless  it  was  put  into  his  possession 
by  being  paid  to  him;  and  until  it  was  it  did  not  become  his  prop- 
erty. The  attorney  could  maintain  an  action  for  conversion  against 
the  sheriff  for  the  money  attached  and  taken  by  him.  Maxwell 
v.  McGee,  12  Cush.  137. 

In  the  present  case  it  is  clear  from  the  authorities  cited  that  the 
money  upon  which  the  marshal  levied  was  the  money  of  the  auc- 
tioneer, and  not  of  the  owner  of  the  goods  from  the  sale  of  which 
such  money  had  been  realized.  Had  it  been  attached  against  his 
will,  the  auctioneer  could  have  maintained  conversion  for  it  against 
the  officer.  Until  defendant  had  paid  it  over  to  the  plaintiffs  as- 
signor, or  placed  it  under  her  control  and  disposition,  it  remained 
his  property,  and  was  not  subject  to  levy  on  attachment  against 
her.  il  the  marshal  had  the  right  to  attach  a  chose  in  action,— 
i.  e.  the  debt  of  the  auctioneer  to  his  customer, — snch  attachment 
was  not  effected  by  levying  upon  the  cash  proceeds  of  the  sale. 
The  judgment  and  order  must  be  affirmed.    All  concur. 


(12  Misc.  Rep.  412.) 

MARKOWITZ  v.  DRY  DOCK,  B.  B.  &  B.  R.  CO. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.  January,  1895.) 

1.  Negligence — Evidence— Change  Made  after  Accident. 

In  an  action  for  personal  Injuries  caused  by  the  snowbank  along 
defendant's  street-car  track,  evidence  that  defendant  removed  the  snow 
after  the  accident  is  inadmissible.  Glegerich,  J.,  dissenting,  on  the  ground 
that  the  evidence  was  admissible  for  the  purpose  of  showing  the  exer- 
cise of  authority  or  control  by  defendant  over  the  place  where  the 
snow  was. 

3.  Same— Proof  of  Age— Record  of  Board  of  Health. 

Under  Consolidation  Act  (Laws  1882,  c.  410),  §  621,  making  the  record 
of  the  board  of  health  presumptive  evidence  in  any  judicial  proceeding 
of  the  facts  stated  therein,  the  certificate  of  a  coroner  made  in  corn- 
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pliance  with  section  604  of  said  consolidation  act,  which  requires  a 
coroner  who  holds  an  Inquest  to  file  with  the  health  department  a  cer- 
tificate showing,  among  other  things,  the  age  of  decedent  as  nearly  as 
can  be  ascertained,  is  admissible  as  evidence  of  decedent's  age.  Per 
Giegerlch,  J. 

Appeal  from  trial  term. 

Action  by  Herman  Markowitz,  as  administrator  of  Henry  Fried- 
man, deceased,  against  the  Dry  Dock,  East  Broadway  &  Battery 
Railroad  Company  for  the  death  of  plaintiff's  intestate.  From  a 
judgment  entered  on  the  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  GIEGERICH, 
JJ. 

John  M.  Scribner,  for  appellant 
Aaron  Kahn,  for  respondent 

GIEGERICH,  J.  The  supplemental  complaint,  among  other 
things,  alleges  that  the  tracks  of  the  defendant,  among  other  places, 
■extended  and  ran  over  and  along  Grand  street,  between  Goerck  and 
Mangin  streets,  in  the  city  of  New  York;  that  it  was  the  duty  of 
the  defendant  to  keep  that  part  of  said  street  adjacent  to  and  along 
which  said  track  ran  and  extended  free  from  ice,  snow,  and  accumu- 
lations and  obstructions  of  every  kind  and  nature;  "that  on  or 
about  January  25,  1891,  and  for  some  time  previous  thereto,  the 
defendant  unlawfully,  wrongfully,  negligently,  and  carelessly  placed, 
put,  and  accumulated  snow,  ice,  and  mud  along  and  near  said  track 
in  said  Grand  street,  opposite  Goerck  street,  and  unlawfully,  wrong- 
fully, and  carelessly  permitted  the  same  to  remain  there  until  said 
accumulations  had  formed  and  been  frozen  into  ice  banks,  so  much 
so  that  the  same  became  an  obstruction  to  the  public  in  lawfully 
traveling  across  said  street;"  that  on  said  day  one  Henry  Friedman  . 
was  carefully  traveling  across  said  street  opposite  said  Goerck 
street,  and,  in  order  to  do  so,  he  was  necessarily  compelled  to  cross 
and  pass  over  said  track  of  the  defendant  and  said  bank  of  snow, 
ice,  and  mud,  and  while  so  crossing  the  said  track  along  said  public 
highway,  and  as  he  reached  said  track,  a  car  of  the  defendant  rapid- 
ly approached  the  place  where  said  Henry  Friedman  was  passing, 
and,  in  consequence  of  the  negligence  of  the  driver  thereof,  threw 
him  down  upon  the  ground,  and  passed  over  his  right  leg,  and  he 
was  thereby  so  injured  as  to  cause  his  death.  The  supplemental 
complaint  also  alleges  the  appointment  of  Wilhelmina  Friedman 
as  administratrix  of  the  goods,  chattels,  and  credits  of  her  deceased 
husband;  her  death,  and  the  appointment  of  the  plaintiff  as  ad- 
ministrator de  bonis  non  of  said  Henry  Friedman,  deceased ;  and  his 
substitution  as  plaintiff  in  the  place  and  stead  of  said  Wilhelmina 
Friedman,  deceased.  The  answer  contains  a  specific  denial  of  each 
allegation  of  the  supplemental  complaint,  except  the  incorporation 
•of  the  defendant,  which  is  admitted.  The  testimony  adduced  on 
the  part  of  the  plaintiff  tended  to  show  that  the  defendant  helped 
to  create  the  snowbank  which  prevented  the  escape  of  plaintiffs 
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intestate  from  the  rapidly  approaching  car,  which  ran  him  down. 
Mr.  Markowitz,  the  plaintiff,  testified  that  he  saw  a  snow  plow  or 
sweeper  of  the  defendant,  with  its  own  name  thereon,  sweeping  up 
the  snow  upon  the  said  bank,  which  in  a  few  days  became  frozen  to 
ice.  This  was  disputed  by  defendant's  witness,  who  claimed  that 
plaintiff  was  mistaken  in  reference  to  the  snowplow  he  saw;  and, 
according  to  the  testimony  of  the  witness  called  by  the  defendant, 
said  snowbank  was  not  created  by  the  snowplow  of  the  defendant 
or  any  other  company,  but  was  composed  of  snow  removed  by  citi- 
zens from  the  sidewalk  and  the  back  yards  of  adjacent  premises, 
and  by  them  deposited  in  the  street,  after  the  railroad  companies 
had  removed  and  carted  away  all  snow  from  the  place  where  the 
accident  happened.  In  rebuttal,  the  plaintiff  was  recalled,  and, 
against  the  defendant's  repeated  objections  and  exceptions,  testified 
to  the  removal  of  said  snowbank  by  the  defendants  on  the  day  after 
the  accident  The  appellant  insists  that  error  is  predicable  of  the 
admission  of  this  evidence. 

The  ruling  of  this  court  in  Brennan  v.  Lachat,  14  Daly,  197,  that 
evidence  of  repairs  immediately  after  the  accident  was  admissible 
as  showing  some  evidence  of  their  being  needed,  has  been  overruled 
by  the  subsequent  decisions  of  the  court  of  appeals  in  Corcoran  v. 
Peekskill,  108  N.  T.  153,  15  N.  E.  309,  and  in  the  still  later  case  of 
Clapper  v.  Town  of  Waterford,  131  N.  Y.  382,  30  N.  E.  240.  These 
cases  hold  that  the  question  whether  the  defendant  was  negligent 
must  be  decided  upon  the  facts  as  they  existed  at  the  time  of  the 
injury,  irrespective  of  facts  occurring  subsequent  thereto.  But  to 
this  rule  there  is  an  exception,  distinctly  recognized  by  the  court 
in  the  last-cited  case;  and  that  is,  where  there  is  a  dispute  as  to  the 
defendant's  control  or  authority  over  the  place  where  the  accident 
happened,  the  latter's  acts  after  the  accident  may  be  admitted,  not 
as  bearing  upon  the  issue  of  negligence,  but  for  the  purpose  of 
showing  the  exercise  of  authoritv  or  control  over  such  place. 
Sewell  v.  City  of  Cohoes,  75  N.  Y.  45,  54;  Morrell  v.  Peck,  88  N.  Y. 
399.  One  of  the  issues  presented  by  the  pleadings  is  whether  the 
defendant  erected  said  snowbank,  and  permitted  the  same  to  remain 
for  such  an  unreasonable  length  of  time  that  it  became  an  obstruc- 
tion in  the  street;  and  hence  the  testimony  of  the  plaintiff  as  to  the 
removal  of  the  snowbank  by  the  defendant  after  the  accident  was 
relevant.  It  may  be  argued  that  the  testimony  so  admitted  should 
have  been  expressly  limited  in  its  application  to  the  question  of  con- 
trol or  dominion  of  the  snowbank  by  the  defendant.  As  it  was 
relevant  to  an  issue  in  the  case,  such  evidence  could  not  have  been 
excluded  (Platner  v.  Platner,  78  N.  Y.  95;  Hagerty  v.  Andrews,  94 
N.  Y.  195;  1  Rice,  Ev.  p.  499,  §  252);  but,  if  its  express  restriction 
to  such  issue  was  deemed  desirable  by  the  defendant,  a  request  to 
that  effect  should  have  been  made  at  the  trial.  The  record,  how- 
ever, fails  to  show  such  a  request;  and  therefore  the  defendant's 
rights,  if  any,  have  in  this  respect  been  waived. 

It  is  insisted  that  it  was  not  the  duty  of  this  railway  company  to 
remove  said  snowbank;  but  as  the  jury,  by  its  verdict,  has  found 
that  such  bank  was  placed  in  the  locality  noted  and  allowed  to  re 
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main  there  for  an  unreasonable  length  of  time  by  the  defendant 
company,  it  should  be  held  liable  for  the  consequence  of  its  main- 
tenance of  a  public  nuisance  (Davis  v.  Mayor,  14  N.  Y.  506,  524; 
Lamming  v.  Galusha,  135  N.  Y.  239,  242,  31  N.  E.  1024);  and  there- 
fore it  cannot  claim  exemption  from  liability  because  that  duty  may 
also  have  devolved  upon  others  (Dixon  v.  Railroad  Co.,  100  N.  Y.  170, 
178,  3  N.  E.  65).  Hence  the  defendant's  exception  taken  to  the  rul- 
ing of  the  learned  trial  judge  in  excluding  from  the  evidence  chap- 
ter 677  of  the  Laws  of  1872  and  chapter  335  of  the  Laws  of  1873 
appears  to  me  to  be  without  merit 

There  was  a  conflict  upon  the  trial  as  to  the  age  of  plaintiff's  in- 
testate when  he  received  the  injuries  which  resulted  in  his  death 
four  days  later.  Plaintiff's  counsel  told  the  jury,  in  his  opening, 
that  the  deceased  was  about  55  to  60  years  of  age.  The  plaintiff 
testified  that  he  was  67  years  old,  but  the  defendant's  testimony, 
on  the  other  hand,  showed  him  to  be  76  years  of  age.  Defendant's 
counsel  offered  in  evidence  a  copy  of  or  transcript  from  the  certifi- 
cate or  record  of  death  filed  with  the  health  department  of  the  city 
of  New  York  by  the  coroner  who  held  the  inquest  upon  the  body  of 
plaintiffs  intestate,  containing  the  particulars  called  for  and  re 
quired  by  section  604  of  the  consolidation  act  (chapter  410,  Laws 
1882),  said  copy  or  transcript  being  authenticated  in  conformity 
with  section  621  of  the  said  act,  and  from  which  it  appears  that 
intestate  was  at  the  time  of  his  death  of  the  age  of  76  years,  8 
months,  and  18  days.  This  was  objected  to  as  incompetent,  inad- 
missible, and  hearsay.  The  court  excluded  the  paper  writing,  to 
which  ruling  the  defendant's  counsel  excepted.  Plaintiff's  counsel 
stated  that  his  objection  went  solely  to  the  statement  of  age  con- 
tained in  the  certificate;  but,  as  the  defendant's  counsel  insisted 
upon  offering  it  "as  evidence  of  everything  contained  in  it,"  the 
court  was  obliged  to  rule  upon  the  whole  offer,  and  in  so  ruling 
sustained  the  objection. 

Section  604  of  the  consolidation  act  requires  coroners  of  the  city 
of  New  York  who  have  held  an  inquest  to  file  with  the  health  de- 
partment a  certificate  specifying,  "as  near  as  the  same  can  be  ascer- 
tained, the  name  and  surname,  age,  occupation,  term  of  residence 
in  said  city,  place  of  nativity,  condition  in  life,  whether  single,  mar- 
ried, widow,  or  widower,  color,  last  place  of  residence,  and  the  di- 
rect and  indirect  cause  of  death  of  such  person. 

Section  621  of  the  same  act  prescribes: 

"All  courts  shall  take  judicial  notice  of  the  seal  of  said  board  and  of 
the  signature  of  Its  secretary  and  chief  clerk.  Copies  of  the  record  of  the 
proceedings  of  said  board  [health  department]  *  *  *  and  books,  and  pa- 
pers constituting  part  of  its  archives,  when  authenticated  by  its  secretary,  or 
secretary  pro  tempore,  shall  be  presumptive  evidence,  and  the  authentication 
be  taken  as  presumptively  correct  in  any  court  of  justice,  or  judicial  pro- 
ceeding, when  they  may  be  relevant  to  the  point  or  matter  In  controversy,  of 
the  facte,  statements,  and  recitals  therein  contained." 

In  "Woolsey  v.  Trustees,  84  Hun,  236,  32  N.  Y.  Supp.  543,  the 
court,  in  passing  upon  a  similar  statutory  provision,  said : 

"While  it  Is  quite  apparent  that  the  primary  object  of  the  legislature  la 
enacting  these  provisions  of  law  was  to  furnish  Information  upon  the  sub- 
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Ject  of  vital  statistics  for  sanitary  purposes,  yet  It  is  manifest  that  the 
language  employed  is  broad  enough  to  make  these  certificates  such  as  the 
act  expressly  declares  'shall  be  admitted  in  all  the  courts  of  this  state  as 
prima  facie  evidence  of  the  facts  therein  set  forth.*  Under  such  circum- 
stances, we  think  the  certificates  were  competent  evidence." 

The  case  of  Buffalo  Loan,  Trust  &  Safe-Deposit  Co.  v.  Knights 
Templar  &  Masonic  Mut  Aid  Ass'n,  126  N.  Y.  450,  27  N.  E.  942, 
cited  by  respondent's  counsel,  is  clearly  distinguishable  from  the  one 
at  bar,  in  that  the  statute  under  which  the  physician's  certificate 
was  filed  (title  12,  c.  519,  Laws  1870,  as  amended  by  subdivision  5, 
§  10,  tit  12,  c.  181,  p.  335,  Laws  1885)  contains  no  provision  whatsoever 
for  making  such  certificate  evidence  of  the  facts  therein  set  forth ;  but 
in  the  present  case  ample  provision  therefor  has  been  made  by  the 
legislature,  which,  as  may  be  pointed  out  in  passing,  has  at  all  times 
authority  to  make,  modify,  and  control  the  rules  of  evidence.  Howard 
v.  Moot,  64  N.  Y.  262;  People  v.  Cannon,  139  N.  Y.  32,  34  N.  E.  759. 
There  is  still  a  further  and  an  important  distinction  to  be  drawn  be- 
tween said  case  and  the  present  one.  In  the  former  the  certificate  was 
made  by  one  who  was  not  a  public  officer;  while  in  this  it  was  made 
by  a  judicial  officer  (see  1  Rev.  St.  [Banks  Bros.'  8th  Ed.]  pt  1,  p. 
390,  c.  5,  tit  4,  art  4,  §  49),  whose  duty  it  was  to  inquire  into  and  as- 
certain the  matters  set  forth  in  his  certificate.  Consequently,  the 
same  should,  for  all  purposes  of  the  case,  be  viewed  as  a  public 
document.  Rice,  Ev.  pp.  186,  187,  §  126.  For  reasons  similar  to 
those  last  stated,  the  case  of  McKinley  v.  Insurance  Co.,  6  Misc.  Rep. 
9,  26  N.  Y.  Supp.  63,  is  also  distinguishable  from  the  present  one. 
It  is  manifest  that  the  attention  of  the  court  was  not  called  in  that 
case  to  the  consideration  adverted  to,  and  therefore  the  decision  ren- 
dered is  not  supported  by  the  case  of  Buffalo  Loan,  Trust  &  Safe- 
Deposit  Co.  v.  Knights  Templar  &  Masonic  Mut  Aid  Ass'n,  supra, 
cited  as  sanctioning  it.  I  have  examined  the  other  cases  cited  by 
respondent's  counsel,  but  find  that  they  are  not  in  point. 

It  follows  from  these  views  that  the  exclusion  of  the  paper  writing 
in  question  was  error,  which  to  me  appears  to  be  so  radical  as  of 
itself  to  necessitate  a  reversal  of  the  judgment,  and  therefore  it  is 
not  essential  that  we  specifically  consider  other  points  urged  by  the 
appellant  upon  this  appeal.  The  judgment  should  therefore  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event 

BOOKSTAVER,  J.  I  cannot  concur  in  the  conclusion  of  the 
learned  judge  who  writes  in  this  case  as  to  the  admissibility  of  the 
evidence  tending  to  show  the  removal  of  a  snowbank  from  the  line 
of  defendant's  road  on  the  day  after  the  accident  The  ruling, 
was,  doubtless,  based  on  Brennan  v.  Lachat,  14  Daly,  197,  and  was 
fully  justified  by  that  case.  But  Brennan  v.  Lachat  was  decided  in 
1887,  and  followed  the  rule  apparently  laid  down  in  Dale  v.  Railroad 
Co.,  73  N.  Y.  468.  Since  that  time  the  court  of  appeals  has  dis- 
tinctly held  that  such  evidence  is  inadmissible  to  show  negligence  on 
the  part  of  a  defendant.  Corcoran  v.  Peekskill,  108  N.  Y.  153,  15 
N.  E.  309;  Clapper  v.  Town  of  Waterford,  131  N.  Y.  382,  30  N.  E. 
240.    But  the  judge  who  writes  in  this  case  thinks  the  ruling  may 
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be  sustained  on  the  ground  that  it  was  admissible  for  the  purpose 
of  showing  the  exercise  of  authority  or  control  over  the  place  where 
the  snowbank  was.  I  do  not  think  that  it  is  necessary  to  decide 
that  question  in  this  case.  It  is  true,  as  he  states,  that  among  the 
issues  presented  by  the  pleadings  is  the  question  whether  the  de- 
fendant caused  the  snowbank  in  question,  and  permitted  it  to  remain 
for  such  an  unreasonable  length  of  time  that  it  became  an  obstruc- 
tion in  the  street.  But  it  was  incumbent  upon  the  plaintiff  to  offer 
such  evidence  as  he  had  on  that  question  in  chief.  The  testimony 
objected  to  was  offered  in  rebuttal.  Besides,  the  testimony  offered 
was  capable  of  various  interpretations,  and  the  necessary  inference 
from  it  was  not  that  the  defendant  caused  the  snowbank,  or  had 
permitted  it  to  remain  an  unreasonable  length  of  time,  while  it  was 
subject  to  the  criticism  well  expressed  in  Corcoran  v.  Peekskill, 
sura,  that: 

"After  an  accident  has  happened,  it  is  ordinarily  easy  to  see  how  it 
could  have  been  avoided,  and  then  for  the  first  time  it  frequently  happens 
that  the  owner  receives  his  first  intimation  of  a  defective  or  dangerous  con- 
dition of  the  machine  or  structure  which  caused  or  led  to  the  accident. 
Such  evidence  has  no  tendency  whatever,  we  think,  to  show  that  the  ma- 
chine or  structure  was  not  previously  in  a  reasonably  safe  and  perfect  con- 
dition, or  that  the  defendant  ought,  in  the  exercise  of  reasonable  care  and 
diligence,  to  have  made  it  more  perfect,  safe,  and  secure.  While  such 
evidence  has  no  legitimate  bearing  upon  the  defendant's  negligence  or 
knowledge,  its  natural  tendency  is  undoubtedly  to  prejudice  and  influence 
the  minds  of  the  Jury." 

The  evidence  shows  that  the  track  at  the  point  of  the  accident 
was  used,  but  not  owned,  by  the  defendant  company;  that  it  was 
the  property  of  the  Forty-Second  Street  &  Grand  Street  Railroad 
Company,  and  was  leased  to  the  defendant  company  under  an  agree- 
ment between  the  two  whereby  the  Forty-Second  Street  Company 
assumed  the  duty  and  obligation  of  keeping  the  track  in  good  repair, 
and  free  from  snow  and  ice.  It  also  shows  that  the  defendant 
company's  snowplow  had  been  used  on  this  portion  of  the  track, 
and  that  by  reason  thereof  the  snow  was  thrown  between  the  track 
and  the  sidewalk.  Now,  the  corporation  ordinance  in  force  in 
1881  (article  28,  §§  268-273)  required  the  company  making  use  of 
such  snowplow  to  remove  and  carry  away  the  snow  so  thrown  up 
under  certain  penalties,  and  it  was,  doubtless,  because  of  this 
that  the  snow  was  removed.  The  mere  compliance  with  a  corpora- 
tion ordinance  should  not  be  regarded  as  any  evidence  as  to  the  exer- 
cise of  dominion  over  that  portion  of  the  street,  nor  was  it  apparently 
offered  for  that  purpose  Still,  it  is  clear  that  it  did  tend  to 
prejudice  and  influence  the  minds  of  the  jury  against  the  defendant. 
If  it  had  been  important  for  the  plaintiff  to  show  the  exercise  of 
dominion  or  the  right  to  exercise  such  dominion,  it  could  have  been 
accomplished  by  the  introduction  of  evidence  which  could  not  have 
been  misconstrued.  I  therefore  think  that  the  admission  of  this 
testimony  was  erroneous,  and  that  the  judgment  should  be  reversed 
for  this  reason,  as  well  as  for  the  error  pointed  out  in  the  remaining 
portion  of  the  opinion. 

BISCHOFF,  J.,  concurs. 
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PEOPLE  v.  EQUITABLE  MUT.  FIRE  INS.  CO. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.  May,  1896.) 

1.  Mutual  Insurance  Company— Dissolution. 

Code  Civ.  Proc.  §  1785,  subd.  4,  which  authorizes  the  dissolution  of  an 
Insurance  company  where  it  becomes  insolvent  or  unable  to  pay  Its  debts 
or  has  violated  any  law,  is  limited  by  the  later  provision  of  Laws  1802, 
c.  690,  |  48,  providing  that,  if  it  appears  to  the  superintendent  of  Insur- 
ance that  the  assets  of  a  mutual  company  are  insufficient,  notice  shall  be 
givqn  to  its  officers  to  make  good  the  deficiency,  and  that,  if  it  shall  not 
be  made  good  within  a  certain  time  after  notice,  It  shall  be  subject  to 
dissolution. 
8.  Same— Insolvency. 

In  determining  the  solvency  of  a  mutual  Insurance  company,  account 
must  be  taken  of  its  capital  stock  notes,  which  Laws  1892,  c  690,  H  11L 
113,  provide  shall  be  payable  as  the  directors  deem  necessary  for  loss 
or  incidental  expenses,  and  shall  remain  security  for  loss  and  claims  un- 
til the  accumulation  of  profits  shall  equal  the  amount  of  cash  capltaL 

Action  by  the  people  to  dissolve  the  Equitable  Mutual  Fire  In- 
surance Company  of  New  York.  Plaintiff  moves  for  the  appoint- 
ment of  a  temporary  receiver.  Denied. 

The  Attorney  General  and  Benno  Loewy,  for  the  motion. 
Kenneson,  Crain  &  Ailing,  opposed. 

BOOKSTAVER,  J.  Upon  the  30th  day  of  April,  1895,  the  above- 
entitled  action  was  begun  by  the  attorney  general  to  "vacate  the 
charter  of,  annul  the  existence  of,  and  dissolve  the  defendant  cor- 
poration." The  complaint  also  prays  for  an  injunction  pendente 
lite  restraining  the  defendant,  its  officers  and  agents  from  transact- 
ing any  corporate  business,  or  in  any  manner  transferring,  disposing 
of,  or  interfering  with  any  of  its  property  or  assets,  and  for  the 
appointment  of  a  temporary  receiver  of  such  property  and  assets, 
and  for  the  appointment  of  a  permanent  receiver  upon  the  dissolu- 
tion of  the  defendant. 

As  above  indicated,  the  particular  question  now  presented  for  de- 
cision is  the  application  for  a  temporary  receiver.  The  complaint 
alleges  that  the  defendant  is  a  mutual  fire  insurance  corporation, 
claiming  to  act  as  such  under  chapter  690  of  the  Laws  of  1892; 
that  the  superintendent  of  the  insurance  department  became  satis- 
fled,  as  a  result  of  an  examination  made  by  him  into  the  affairs  of 
the  defendant,  upon  or  prior  to  the  26th  day  of  April,  1895,  that  the 
defendant  had  exceeded  its  powers,  and  failed  to  comply  with  the 
provisions  of  law  binding  upon  it,  and  was  conducting  its  business 
fraudulently  and  irregularly,  and  reported  the  facts  disclosed  by 
such  examination  to  the  attorney  general;  that  the  capital  of  the 
defendant  had  not  been  paid  in,  as  required  by  the  statute  under 
which  it  claims  to  have  been  organized,  and  as  provided  by  law; 
that  it  is  insolvent  and  unable  to  pay  its  debts,  and  has  violated 
various  provisions  of  the  law  under  which  it  was  incorporated  and 
of  various  other  acts  of  the  legislature  of  the  state  of  New  York 
binding  upon  it,  and  has  become  liable  to  a  judgment  dissolving  it 
and  forfeiting  its  corporate  rights,  privileges,  and  franchises;  and 
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that  its  liabilities,  as  appears  by  the  report  of  the  superintendent 
of  the  insurance  department,  exceed  its  assets  by  at  least  the  sum 
of  f 53,091.19. 

The  counsel  for  the  plaintiff  argues  that  this  application  is  made 
under  sections  1785  and  1786  of  the  Code  of  Civil  Procedure,  and 
not  under  section  1798,  although  leave  to  bring  an  action  under 
that  section  was  obtained  upon  the  29th  day  of  April,  1895.  Sec- 
tion 1785  is  as  follows: 

"In  either  of  the  following  cases  an  action  to  procure  a  judgment,  dissolving 
a  corporation  created  by  or  under  the  laws  of  the  state  and  forfeiting  its 
corporate  rights,  privileges  and  franchises,  may  be  maintained  as  prescribed, 
in  the  next  section:  (1)  Where  tbe  corporation  has  remained  insolvent  for  at 
least  one  year.  (2)  Where  it  has  neglected  or  refused,  for  at  least  one  year, 
to  pay  and  discharge  its  notes  or  other  evidences  of  debt.  (3)  Where  it  has 
suspended  its  ordinary  and  lawful  business  for  at  least  one  year.  (4)  If  It 
has  banking  powers,  or  power  to  make  loans  or  pledges  or  deposits,  or  to 
make  insurances,  where  it  becomes  insolvent  or  unable  to  pay  Its  debts,  or 
has  violated  any  provision  of  the  act  by  or  under  which  it  was  Incorporated, 
or  of  any  other  act  binding  upon  it." 

To  quote  from  the  plaintiff's  brief,  "the  application  for  a  receiver 
is  made  upon  the  broad  ground  that  the  corporation  is  insolvent; 
that  it  is  entirely  unable  to  pay  its  debts,  and  comes  exactly  within 
section  1785,  subd.  4."  Such  being  the  ground  of  the  application, 
I  do  not  think  it  ought  to  be  granted. 

Section  43  of  chapter  690  of  the  Laws  of  1892,  entitled  "Impaired 
Mutual  Insurance  Corporations,"  provides  that: 

"If  it  appears  to  the  superintendent  from  an  examination  made  by  him  or 
by  an  examiner  appointed  by  him  that  the  assets  or  capital  of  any  mutual 
insurance  corporation  are  insufficient  to  justify  its  continuance  in  business, 
he  shall  determine  the  amount  of  such  deficiency  and  issue  a  written  requisi- 
tion to  the  officers  of  the  corporation  requiring  them  to  make  it  good  within 
a  time  to  be  specified  therein,  not  less  than  thirty  nor  more  than  ninety  days 
from  the  service  of  such  requisition.  Such  service  may  be  made  by  mail, 
directed  to  the  corporation  at  its  place  of  business  in  this  state  specified  in 
Its  charter.  Upon  the  service  of  such  requisition  the  directors  of  the  cor- 
poration shall  forthwith  cause  such  deficiency  to  be  made  good,  and  proof  to 
be  filed  with  the  superintendent  within  the  time  specified  in  the  requisition 
that  the  same  has  been  made  good.  For  any  losses  accruing  upon  new  risks 
taken  after  the  expiration  of  such  time,  and  before  such  deficiency  shall  be 
made  good,  the  directors  of  the  corporation  shall  jointly  and  severally  be 
personally  liable  therefor.  If  such  deficiency  shall  not  be  made  good  within 
the  time  specified  in  such  requisition,  and  satisfactory  proof  thereof  filed  with 
the  superintendent,  the  corporation  shall  be  deemed  insolvent  and  may  be 
proceeded  against  by  the  attorney  general  as  an  insolvent  corporation  in  the 
manner  authorized  by  law." 

There  is  no  allegation  in  the  complaint,  nor  do  I  find  any  proof 
in  the  affidavits,  that  any  such  notice  has  ever  been  given  to  the 
officers  of  the  defendant  requiring  them  to  make  good  the  alleged 
deficiency.  Section  43,  just  quoted,  must  be  taken  as  limiting,  in 
case  of  proceedings  against  mutual  insurance  companies,  the  more 
general  and  prior  provisions  of  section  1785  of  the  Code  of  Civil 
Procedure  relative  to  actions  for  the  dissolution  of  corporations 
upon  the  ground  of  insolvency. 

But,  if  the  question  were  so  presented  that  its  decision  turned 
upon  the  solvency  or  insolvency  of  the  defendant,  there  is  no  suffl- 
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dent  proof  of  its  insolvency.  No  account  was  apparently  taken  by 
the  department  of  insurance,  in  its  computation  to  determine  the 
solvency  of  the  defendant,  of  the  capital  stock  notes  amounting  to 
$160,000.  Such  notes  are  provided  for  in  sections  111,  112,  and  113, 
c.  690,  Laws  1892,  and  must,  in  my  judgment,  be  reckoned  as  assets 
in  an  estimate  of  the  financial  condition  of  the  corporation.  Sec- 
tion 113  declares  that  "All  capital  stock  notes  of  any  domestic 
mutual  fire  insurance  corporation  shall  remain  as  security  for  all 
losses  and  claims  until  the  accumulation  of  profits  invested  as  re- 
quired by  law  shall  equal  the  amount  of  cash  capital  required  to  be 
possessed  by  stock  fire  insurance  corporations,  the  liability  of  each 
note  decreasing  proportionately  as  the  profits  are  accumulated"; 
and  section  111  declares  that  such  notes  "shall  be  payable  in  part 
or  in  whole  at  any  time  when  the  directors  shall  deem  the  same 
requisite  for  the  payment  of  losses  and  such  incidental  expenses  as 
may  be  necessary  for  transacting  the  business  of  the  corporation." 

But  leaving  the  question  of  the  present  solvency  of  the  defendant, 
and  assuming  that  the  basis  of  the  action  and  this  application  is 
the  alleged  violation  by  the  defendant  of  some  provision  of  the  act 
by  or  under  which  it  was  incorporated,  or  of  any  other  act  binding 
upon  it  (section  1785,  subd.  4),  I  am  not  convinced  that  there  has 
been  any  such  violation.  It  is  alleged  in  the  complaint,  and  there 
is  an  attempt  in  the  affidavits  to  show,  that  the  $40,000  cash  capital 
required  by  section  111,  c.  690,  to  be  paid  in  as  a  prerequisite  to  the 
commencement  of  business,  was  not  so  paid  in.  The  contention  of 
the  defendant,  in  answer,  is  that  the  money  was  placed  to  its  credit 
in  the  Tradesmen's  National  Bank,  and  that  it  was  in  no  way  liable  for 
the  same  as  a  loan  or  otherwise,  and  that  any  subsequent  acts  of  its 
agents,  in  attempting  to  treat 'the  deposit  as  a  loan  from  the  bank, 
were  unauthorized,  and  not  binding  upon  it,  and  were  repudiated  by 
the  directors  as  soon  as  they  learned  of  such  facts.  In  the  face 
of  Skinner's  affidavit  that  the  drafts,  the  proceeds  of  which  made 
up  the  $40,000  in  question,  "did  not  concern  the  defendant,  being 
private  matters  between  the  bank  and  the  makers,"  and  the  affidavit 
of  Nichols,  who  was  the  president  of  the  corporation  from  March 
31,  1894,  to  January  1, 1895,  that,  while  he  was  president,  the  com- 
pany borrowed  no  money  from  the  Tradesmen's  National  Bank,  nor 
from  any  other  bank  or  person,  and  that  he  knows  that  no  such 
loan  was  ever  authorized  by  the  board  of  directors  or  by  the 
executive  committee,  not  to  mention  other  evidence  presented  to 
the  same  effect,  I  am  unable  to  find  that  the  $40,000  in  question  was 
not  paid  in,  and  was  not  the  absolute  property  of  the  defendant  at 
the  time  it  began  business.  Under  such  circumstances,  I  consider 
that  I  ought  to  proceed  with  great  caution  and  to  hesitate  long  be- 
fore granting  this  application,  and  thereby  dealing  what  would 
probably  be  a  fatal  blow  to  the  defendant  Not  only  does  section 
1800  of  the  Code  of  Civil  Procedure  safeguard  corporate  existence 
by  providing  for  a  trial  by  jury,  of  course  and  of  right,  of  actions 
under  section  1798,  but  the  proper  attitude  of  courts  in  such  cases  is 
indicated  in  the  impressive  language  of  Judge  Finch  in  People  v. 
North  River  Sugar-Refining  Co.,  121  N.  Y.  582,  608,  24  N.  E.  834: 
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"The  Judgment  sought  against  the  defendant  Is  one  of  corporate  death. 
The  state  which  created  asks  us  to  destroy,  and  the  penalty  Invoked  repre- 
sents the  extreme  rigor  of  the  law.  Its  infliction  must  rest  upon  grave  cause, 
and  be  warranted  by  material  misconduct  The  life  of  a  corporation  is, 
indeed,  less  than  that  of  the  humblest  citizen;  and  yet  it  envelopes  great  ac- 
cumulations of  property,  moves  and  carries  in  large  volume  the  business  and 
enterprises  of  the  people,  and  ought  not  to  be  destroyed  without  clear  and 
abundant  reason.  That  would  be  true  even  if  the  legislature  should  debate 
the  destruction  of  the  corporate  right  by  a  repeal  of  the  corporate  charter; 
but  it  is  beyond  dispute  where  the  state  summons  the  offender  before  its 
Judicial  tribunals,  and  submits  its  complaint  to  their  Judgment  and  review. 
•  •  •  It  appears  to  be  settled  that  the  state,  as  prosecutor,  must  show  on 
the  part  of  the  corporation  accused  some  sin  against  the  law  of  its  being 
which  has  produced,  or  tends  to  produce,  injury  to  the  public.  The  transgres- 
sion must  be  not  merely  formal  or  Incidental,  but  material  and  serious;  and 
such  as  to  harm  or  menace  the  public  welfare;  for  the  state  does  not  concern 
itself  with  the  quarrels  of  private  litigants." 

Whether  there  are  in  the  present  case  such  quarrels,  as  is 
charged,  need  not  be  considered.  It  is  enough  that  the  evidence 
does  not  show  with  sufficient  clearness  that  any  public  injury  is  im- 
minent. Irregularities  on  the  part  of  some  of  the  defendant's 
officers  and  agents  there  have  been,  beyond  a  doubt,  but  the  good 
faith  of  the  directors  appears  unquestioned.  As  long  ago  as  May 
2,  1895,  by  a  unanimous  vote,  they  instructed  their  counsel  "to 
communicate  with  the  superintendent  of  insurance,  and  inform  him 
that  it  is  the  sense  of  the  board  of  directors  of  the  Equitable  Mutual 
Fire  Insurance  Corporation  that  the  company  await  the  decision 
and  report  of  the  superintendent  of  insurance,  and  abide  thereby, 
and  that  it  will  make  good  any  deficiency  in  the  cash  of  the  com- 
pany that  in  his  judgment  should  be  made  good,  if  any."  It  was 
stated  in  the  report  of  Hopkins,  the  expert  who  was  engaged  to 
make  an  examination  of  the  affairs  of  the  corporation,  and  whose 
report  was  in  many  ways  most  severe,  and  certainly  was  not  open 
to  the  charge  of  partiality  towards  the  management  of  the  corpora- 
tion, that  an  apparently  valuable  business  had  been  built  up.  As 
the  capital  stock  notes  are  available  to  meet  any  losses,  and  there- 
fore public  interests  are  not  in  imminent  danger,  and  the  corpora- 
tion has  expressed  its  desire  to  make  good  any  deficiency  in  the 
cash,  I  do  not  think  the  court  would  be  warranted  in  taking  any  ac- 
tion which  would  seriously  impair,  if  not  utterly  ruin,  the  business 
that  has  been  built  up. 

This  conclusion  is  not  without  authority.  In  People  v.  Manhat- 
tan Mut.  Fire  Ins.  Co.  (Sup.)  12  N.  Y.  Supp.  264,  which  was  a  case  of 
an  application  for  a  temporary  receiver  in  an  action  under  section 
1785  of  the  Code  of  Civil  Procedure,  to  dissolve  a  corporation  upon 
the  ground  that  it  was  insolvent,  the  general  term  of  the  third 
department  said: 

"One  or  the  other  of  two  conclusions  seems  irresistible:  If  the  notes  were 
premium  notes,  then  the  company  did  not  comply  with  the  terms  of  the  act 
of  1853  with  respect  to  capital  stock,  and  has  ever  since  been  doing  business 
upon  a  capital  unauthorized  by  that  act,  and  far  below  its  requirements;  or, 
if  the  notes  were  stock  notes,  then  the  company  has  violated  the  act  in  sur- 
rendering them  to  the  makees  before  it  had  invested  or  accumulated  from 
its  surplus  earnings  the  sum  of  $50,000.  In  either  event  the  defendant  should 
comply  with  the  statute  or  stop  business.  This  motion  was  treated  .and  de» 
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fended  as  if  it  were  itself  the  order  to  show  cause.  We  are  unwilling,  under 
the  circumstances,  to  suspend  the  corporate  existence  of  the  defendant,  pro- 
Tided  it  is  able  and  willing  to  make  good  its  capital.  We  reverse  the  order 
below,  but  reserve  the  case  for  further  and  final  order  until  the  February 
term  of  the  court  The  defendant  may,  at  the  opening  of  such  term,  show 
that  it  has  made  good  its  capital." 

The  motion  will  be  denied,  but  with  leave  to  renew  after  notice 
on  the  part  of  the  superintendent  of  insurance  requiring  the  com- 
pany to  make  good  any  impairment  of  capital  he  may  certify  it  has 
sustained,  if  after  30  days  from  the  giving  of  said  notice  the  com- 
pany fails  so  to  do. 


1.  Judgment — Action  on— Leave  op  Court. 

Code  Civ.  Proc.  8  1913,  providing  that  an  action  on  a  money  judgment 
cannot  be  maintained  between  original  parties  without  first  obtaining 
leave  of  court,  does  not  forbid  the  assignee  of  a  judgment  to  sue  thereon 
without  leave  of  court 
1  Appeal— Objections  not  Raised  Below. 

The  objection  that  leave  of  court  was  not  obtained  before  suing  on  a 
judgment  cannot  be  raised  for  the  first  time  on  appeal- 
Action  by  Knapp  against  Henry  Valentine  on  a  judgment  rendered 
in  favor  of  Edward  M.  Voorhees  against  defendant  and  others. 
Judgment  for  plaintiff. 

Thornall  &  Pierce,  for  plaintiff. 
L  Newton  Williams,  for  defendant. 

LAWRENCE,  J.  On  the  9th  day  of  June,  1876,  a  judgment  was 
recovered  in  this  court  in  favor  of  Edward  M.  Voorhees  against  An- 
drew J.  Kerwin,  Henry  Valentine,  and  others,  barring  and  foreclos- 
ing the  defendants  from  all  right,  title,  and  interest  in  and  to  certain 
premises  described  in  the  complaint,  and  decreeing  that  said  prem- 
ises be  sold,  and  directing  the  defendants  Kerwin,  Von  Schoening, 
and  Valentine  to  pay  any  deficiency  in  the  amount  found  due  to  the 
plaintiff  in  said  action.  Henry  Valentine,  who  was  the  defendant 
in  that  action,  is  the  defendant  herein.  Upon  the  sale  there  was  a 
deficiency  amounting  to  $5,290.84.  The  referee  named  in  the  said 
judgment  thereafter  filed  his  report  of  sale,  which  said  report  was, 
by  an  order  of  this  court,  confirmed  on  the  27th  of  July,  1876;  and 
the  clerk  of  the  city  and  county  of  New  York  was  directed  to  enter 
a  judgment  for  such  deficiency  in  favor  of  said  Voorhees  against  the 
defendants,  which  was  accordingly  done.  The  said  judgment  was 
entered  severally  against  each  of  said  defendants,  and  no  part  thereof 
has  been  paid.  Before  the  commencement  of  this  action  the  said 
judgment  was  duly  assigned  to  the  plaintiff  herein.  All  these  factB 
are  admitted,  but  it  is  claimed  that,  as  the  complaint  does  not  aver 
that  an  application  was  made  to  the  court  for  leave  to  bring  the 
action,  no  cause  of  action  is  stated  in  the  complaint    The  defendant 
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relies  upon  section  1913  of  the  Code  of  Civil  Procedure 1  in  support 
of  this  position.  It  was  frequently  held,  under  section  71  of  the  old 
Code  of  Procedure,  from  which  section  1913  of  the  present  Code  is 
taken,  that  the  prohibition  of  section  71  was  limited  to  the  original 
parties,  and  that,  where  a  title  to  the  judgment  had  been  assigned  or 
transferred,  it  was  not  necessary  for  the  assignee  or  transferee,  be 
fore  bringing  his  action,  to  obtain  an  order  of  the  court  permitting 
him  to  do  so.  See  Smith  v.  Britton,  45  How.  Prac.  p.  428,  per  Van 
Brunt,  J.;  Wheeler  v.  Dakin,  12  How.  Prac.  p.  537.  That  the  rule 
has  not  been  altered  by  section  1913  of  the  Code  of  Civil  Procedure 
has  been  decided  in  several  cases.  See  Hedges  v.  Conger  (Gen. 
Term,  First  Dept)  10  N.  Y.  St  Rep.  42,  opinion  by  Daniels,  J.;  Car- 
penter v.  Butler  (Gen.  Term,  Second  Dept)  29  Hun,  p.  251,  opinions 
by  Dykman  and  Cullen,  J  J.  See,  also,  Freeman  v.  Dutcher,  15  Abb. 
N.  C.  431,  and  cases  cited  by  Boches,  J.,  at  page  433.  Furthermore, 
as  the  defendant  omitted  to  plead  the  failure  of  the  plaintiff  to  obtain 
leave  to  sue  upon  the  judgment,  the  objection  cannot  be  raised  for 
the  first  time  at  the  trial.  See  Bank  v.  Carrington,  14  Wkly.  Dig.  p. 
475.  This  case  was  affirmed  by  the  court  of  appeals.  89  N.  Y.  p. 
632.  The  case  of  Parish  v.  Austin,  25  Hun,  430,  was  decided  by  the 
same  general  term,  in  this  department,  as  decided  Bank  v.  Car- 
rington; and,  if  in  conflict  with  the  decision  in  that  case,  the  latter 
must  control,  inasmuch  as  it  is  not  only  later  in  point  of  time,  but 
has  also  been  affirmed  by  the  court  of  appeals.  I  am  of  the  opinion, 
therefore,  that  the  plaintiff  is  entitled  to  judgment  for  the  sum  of 
$5,290.84,  with  interest  from  the  21st  of  July,  1876,  together  with 
costs,  and  an  allowance  of  f  150. 


(Supreme  Court,  Special  Term,  New  York  County.  April,  1896.) 

1.  Pleading— Denial  in  Answer— Reference  to  Complaint. 

An  answer  denying  "the  allegations  contained  In  paragraphs  2,  8,  4, 
and  5"  of  the  complaint  sufficiently  complies  with  Code  Civ.  Proc.  8  500, 
which  provides  that  the  answer  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  complaint. 

SL  Same— Information  and  Belief. 

An  answer  by  which  defendants  deny  on  'Information  and  belief  In 
part,  and  in  part  of  their  own  knowledge,  the  allegations  contained  In" 
certain  paragraphs  of  the  complaint,  is  insufficient,  as  plaintiff  is  entitled 
to  know  what  allegations  are  denied  absolutely,  and  which  only  on  In- 
formation and  belief. 

Action  by  N.  K.  Fairbank  Company  against  Blaut  and  others. 
Plaintiff  moves  to  make  the  answers  of  some  of  the  defendants  more 
definite  and  certain.    Granted  in  part 

Sullivan  &  Cromwell,  for  the  motion. 
Jacob  Fromme,  opposed. 

*  Code  Civ.  Proc.  f  1918,  provides  that  an  action  on  a  money  judgment  can- 
not be  maintained  between  the  original  parties  without  first  obtaining  leave 
of  court 
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BEEKMAN,  J.  This  is  a  motion  to  make  the  several  answers  of 
six  of  the  defendants  more  definite  and  certain.  The  complaint  con- 
tains allegations  stated  in  separate  paragraphs,  each  paragraph  being 
identified  by  a  Boman  numeral  in  consecutive  order,  beginning  with 
*%"  and  ending  with  "IX."  The  defendants  answer  separately.  The 
denials  contained  in  the  answer  are  in  the  following  form: 

"I.  Said  defendant  denies  that  she  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  allegations  contained  in  paragraphs  2d, 
3d,  4th,  and  5th  of  said  amended  complaint" 

This  may  be  taken  as  a  fair  specimen  of  the  form  of  denial  to  which 
the  plaintiff  objects.  Borne  of  the  answers  also  contain  the  follow- 
ing form  of  denial: 

"Said  defendant  denies  upon  Information  and  belief  in  part,  and  in  part 
of  her  own  knowledge,  the  allegations  contained  in  the  6th,  7th,  8th,  and 
9th  paragraphs  of  said  amended  complaint" 

The  counsel  for  the  plaintiff  claims  that  this  form  of  pleading  is 
not  in  conformity  with  section  500  of  the  Code  of  Civil  Procedure,1 
and  insists  that  the  defendants  should  have  repeated  in  the  body  of 
their  answers  the  allegation  of  the  complaint  upon  which  the  denial 
is  intended  to  operate.  As  an  authority  for  the  motion,  I  am  re- 
ferred to  Baylis  v.  Stimson,  110  N.  Y.  621,  17  N.  E.  144.  In  that 
case  the  denial  was  in  the  following  form: 

"The  defendant  further  denies  that  he  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations  contained  in  the 
following  portions  of  the  complaint  viz.  the  whole  of  the  paragraph  begin- 
ning with  the  words,  'And  the  plaintiff,'  in  folio  11;  the  last  five  lines  of 
the  paragraph  ending  in  folio  15;  the  last  three  lines  of  folio  19,  and  the 
first  six  lines  of  folio  20;  the  whole  of  the  paragraph  beginning  in  folio  23 
with  the  words,  'And  the  plaintiff';  the  following  sentence  in  folio  26,  'And 
that  he  thereby  became  liable  for  the  costs  and  expenses  of  such  defense 
to  the  sum  of  $250';  the  last  eight  lines  of  folio  31,  and  folios  32  and  33." 

The  question  was  not  before  the  court  for  decision,  and  the  state- 
ments contained  in  the  opinion  upon  the  subject  are  entirely  obiter. 
The  court  says,  referring  to  the  answer  above  quoted  (page  623,  110 
N.  Y.,  and  page  144, 17  N.  E.): 

"It  Is  thus  Inartificial  and  troublesome,  and  not  in  accordance  with  any 
rule  of  pleading  at  common  law  or  under  the  Code.  It  is,  however  care- 
less, no  doubt  easy  for  the  pleader,  but  the  labor  of  dissection  and  dis- 
covery as  to  its  meaning  Is  thrown  upon  the  opposite  counsel  and  the  court 
It  belongs  to  neither.  The  answer  should  disclose  the  defense,  whether 
it  be  by  denial  or  new  matter,  without  reference  to  any  other  pleading;  It 
should  be  complete  In  itself,  and  require  neither  amplification  nor  patching 
from  fragments  of  the  complaint  The  Code  means  nothing  less  when  it 
enacts  (section  500)  that  the  answer  must  contain  'a  denial  of  each  material 
allegation  of  the  complaint  controverted  by  the  defendant'  and  what  alle- 
gations are  thus  controverted  should  appear  on  the  face  of  the  answer. 
The  plaintiff's  attorney  should  not  be  required  to  look  beyond  that  pleading 
for  such  information,  nor  should  the  court  be  required  to  count  lines  and 
measure  paragraphs  to  discover  the  matters  put  in  Issue.  We  think,  how- 
ever, the  answer  has  been  properly  construed  and  applied;  at  least  the 
finding  of  the  referee  is  clear  and  decisive." 


»  Code  Civ.  Proc.  f  500,  provides  that  the  answer  must  contain  a  general 
or  specific  denial  of  each  material  allegation  of  the  complaint  controverted 
by  the  defendant  or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief. 
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I  do  not  think  that  these  remarks  should  be  extended  to  apply  to 
a  pleading  other  than  one  quite  similar  to  that  which  was  before  the 
court.  The  embarrassment  in  that  case  which  provoked  this  criti- 
cism of  the  court  of  appeals  grew  out  of  the  fact  that  the  reference 
was  to  folios  of  the  complaint  which  were  quite  different  from  the 
folios  of  the  same  pleading  as  it  appeared  upon  the  record  on  appeal. 
In  the  present  case,  however,  the  references  in  the  answer  to  the 
allegations  of  the  complaint  are  by  paragraph  numbers,  which  form 
a  part  of  the  complaint  itself,  and  that  fact  will  always  appear,  in 
whatever  shape  the  pleading  may  be  presented  to  the  court.  In  the 
present  case  there  can  be  absolutely  no  doubt  as  to  what  allegations 
are  denied;  a  simple  inspection  of  the  complaint  itself  will  exhibit 
the  fact  The  claim  that  the  plaintiff's  attorney  should  not  be  re- 
quired to  look  beyond  the  answer  for  information  as  to  the  allegations 
which  are  controverted  goes  altogether  too  far,  if  it  is  intended  to 
apply  to  forms  of  denial  similar  to  those  under  consideration.  If 
such  a  construction  is  to  be  adopted,  then  an  answer  which  in  terms 
denies  each  and  every  allegation  contained  in  the  complaint  would 
be  also  open  to  criticism,  because  a  reference  to  the  complaint  would 
be  necessary  in  order  to  determine  what  those  allegations  were.  The 
common  practice  of  the  profession  best  determines  the  question  of 
the  convenience  of  attorneys,  which  is  referred  to  in  the  case  above 
mentioned  as  one  of  the  reasons  for  discouraging  this  form  of  plead- 
ing. It  undoubtedly  is  the  practice,  where  the  defense  is  in  part  a 
denial,  to  deny  by  reference  to  the  particular  paragraph.  The  ad- 
vantage of  it  is  obvious.  It  avoids  the  repetition  of  voluminous 
statements  which  would  largely  increase  the  size  of  the  pleading, 
and  thus  subject  attorneys  and  court  to  a  useless  expenditure  of  time 
in  again  traveling  over  the  allegations  of  the  complaint  in  the  answer. 
It  would  also  increase  the  bulk  of  the  record,  and  materially  add  to 
the  cost  of  printing  where  appeals  are  taken.  Furthermore,  if  the 
paragraph  intended  to  be  denied  is  to  be  set  forth  in  the  answer, 
it  would  involve  a  discussion  as  to  whether  the  denial  contained  a 
negative  pregnant,  unless  the  pleader  carefully  denied  each  fact 
which  the  allegation  contains,  or  which  might  be  inferred  from  it 
The  effect  of  the  application  of  such  a  rule  in  a  complicated  equity 
case,  where  the  allegations  are  voluminous,  would  be  simply  in- 
tolerable to  attorneys  and  judges.  The  answer  is  a  pleading  which 
raises  an  issue.  What  that  issue  is  must  always  be  determined 
by  reading  the  complaint  and  the  answer  together;  and  I  fail  to 
see,  under  such  a  form  of  pleading  as  has  been  adopted  by  the  de- 
fendants in  this  case,  how  there  can  be  the  slightest  difficulty  or 
inconvenience  in  determining  what  the  issue  is.  In  fact,  it  may 
safely  be  claimed  that  the  issue  can  be  more  quickly  determined 
than  if  the  defendant  had  undertaken  to  weave  the  allegations  of 
the  complaint  into  his  forms  of  denial  in  his  answer.  I  have  exam- 
ined the  records  of  some  of  the  cases  which  were  before  the  court 
of  appeals  at  the  time  the  case  of  Baylis  v.  Stimson  was  considered, 
and  find  that  in  the  majority  of  them  allegations  of  the  complaint 
were  denied  in  precisely  the  form  found  in  the  case  before  me,  by  a 
reference  to  the  paragraph  numbers  of  the  complaint    I  do  not 
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think  that  the  court  intended  to  include  such  forms  of  denial  within 
its  strictures.  The  criticism  which  it  passed  upon  the  pleading 
in  that  case  was  well  deserved,  but  entirely  inapplicable  to  the  case 
before  me.  I  am  satisfied  that  the  forms  of  denial  which  have  been 
adopted  in  this  case  are  quite  in  accordance  with  the  requirements 
of  section  500  of  the  Code  of  Civil  Procedure,  and  are  free  from  just 
criticism.  I  except,  however,  from  what  I  have  said,  those  allega- 
tions contained  in  the  answers  before  me  which  are  in  the  following 
form: 

"Said  defendant  denies  upon  information  and  belief  In  part,  and  in  part 
of  her  own  knowledge,  the  allegations  contained  In  the  6th,  7th,  8th,  and 
0th  paragraphs  of  the  said  amended  complaint" 

The  plaintiff  is  entitled  to  know  which  allegations  are  denied  ab- 
solutely, and  which  are  denied  only  upon  information  and  belief.  As 
the  denial  stands,  it  is  utterly  impossible  to  determine  this  question, 
and,  furthermore,  it  renders  completely  valueless  the  verification  itself. 
I  have  no  doubt  of  the  viciousness  of  such  a  form  of  denial.  It  fol- 
lows from  what  I  have  stated  that  the  motions  should  be  denied, 
except  ,  in  so  far  as  the  allegations  last  mentioned  are  concerned. 
The  answers  containing  such  allegations  must  be  made  more  definite 
and  certain,  by  separately  setting  forth  the  allegations  which  are 
denied  upon  information  and  belief  and  those  which  are  otherwise 
denied.  Costs  are  not  awarded  on  any  of  those  motions.  Notice 
of  settlement  of  the  orders  should  be  given. 


(Supreme  Court,  Special  Term,  New  York  County.  April  0,  1895.) 

Ikdeknitt — Liability  of  Indemnitors. 

The  sureties  in  a  bond  given  by  a  sheriff  to  obtain  the  return  of  goods 
seized  by  him  under  execution,  and  replevied  by  the  execution  debtor's 
vendor,  on  the  ground  that  he  was  Induced  to  sell  them  by  the  fraudulent 
representations  of  the  execution  debtor,  are  not  liable  for  conversion  of 
the  goods  by  the  sheriff,  where  there  had  been  no  rescission  of  the  sale 
by  the  vendor  before  the  levy  of  the  execution.  Dyett  v.  Hyman  (N.  T. 
App.)  29  N.  E.  261,  distinguished. 

Replevin  by  Steel  and  others  against  Bosenburg  and  others. 
Plaintiffs  move  for  leave  to  amend  the  complaint  by  changing  the 
cause  of  action  to  conversion.  Denied. 

Stern  &  Rushmore,  for  the  motion. 
Blumenstiel  &  Hirsch,  opposed. 

BEEKMAN,  J.  This  is  a  motion  for  leave  to  serve  an  amended 
complaint,  changing  the  cause  of  action  from  replevin  to  trover. 
The  facts  upon  which  the  motion  is  based  may  be  briefly  stated 
as  follows:  Abraham  Levy  and  Jacob  Levy  obtained  certain  goods 
from  the  plaintiffs  by  means  of  false  and  fraudulent  representations. 
These  goods  were  levied  upon  by  the  sheriff  under  an  execution 
which  was  issued  under  a  judgment  obtained  against  the  Levys  by 
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a  creditor.  Thereupon  the  plaintiffs  instituted  proceedings  by  re- 
plevin to  recover  possession  of  the  goods  in  question,  supposing 
that  they  had  a  right  to  maintain  such  an  action.  Under  their  di- 
rection the  goods  were  taken  possession  of  by  one  of  the  coroners, 
whereupon  the  sheriff  demanded  the  return  of  the  property,  deliv- 
ering the  affidavit  and  undertaking  required  by  section  1704  of  the 
Code  of  Civil  Procedure.  The  property  was  thereupon  returned  to 
the  sheriff.  The  defendants  in  this  case  are  the  sureties  upon  the 
undertaking,  and  on  their  own  motion  have  been  duly  substituted 
as  defendants  in  this  action  in  place  of  the  sheriff.  Subsequent  to 
the  bringing  of  this  suit,  the  court  of  appeals  in  the  case  of  Wise 
v.  Grant,  140  N.  Y.  593,  35  N.  E.  1078,  decided  that  such  an  action 
could  not  be  maintained  where  goods  were  obtained  by  fraudulent 
representations,  unless  the  plaintiff  had  actually  rescinded  the  sale 
before  the  property  had  been  levied  upon  by  the  sheriff.  As  no  such 
rescission  is  claimed  by  the  plaintiffs  to  have  taken  place  prior  to 
the  seizure  by  the  sheriff  of  the  goods  in  question,  it  is  conceded 
that  the  action,  in  its  present  form,  cannot  be  maintained.  The 
plaintiffs  claim,  however,  that  they  are  entitled  to  hold  the  defend- 
ants, who  are  the  sureties  on  the  undertaking,  for  a  conversion  of 
the  property,  on  the  theory  that  they  are  liable  for  the  wrongful  act 
of  the  sheriff,  and  that  whatever  damages  could  have  been  recovered 
in  an  action  against  him  for  conversion  are  recoverable  against  them. 
In  support  of  this  theory,  the  learned  counsel  for  the  plaintiffs  ap- 
peals to  the  case  of  Dyett  v.  Hyman,  129  N.  Y.  351,  29  N.  E.  261,  as 
an  authority.  That  case,  however,  was  one  in  which  an  action  was 
brought  by  the  assignee  for  the  benefit  of  creditors  of  one  Jacob 
Kapp  to  recover  the  value  of  a  stock  of  merchandise  taken  from  the 
assignee  by  the  sheriff  under  attachments  issued  in  suits  brought 
against  the  assignor  by  certain  of  his  creditors.  The  theory  of 
the  action  was  that  the  assignment  was  fraudulent  and  void.  When 
the  goods  were  seized  by  the  sheriff  under  those  attachments,  the 
attaching  creditors  indemnified  him,  and  the  indemnitors  were  sub- 
stituted in  the  action  as  defendants  in  place  of  the  sheriff,  under 
sections  1421-1423  of  the  Code  of  Civil  Procedure.  It  was  claimed 
in  that  case  by  the  defendants  that  they  were  liable  as  indemnitors 
only,  and  were  governed  by  the  provisions  of  their  bond;  but  this 
position  was  held  to  be  untenable,  the  court  stating  (page  357,  129 
N.  Y.,  and  page  261,  29  N.  E.)  that  "the  liability  of  the  defendants 
rests  wholly  upon  their  participation  in  the  original  wrong  and  their 
liability  for  its  consequences  incurred  by  reason  of  their  complicity 
in  the  trespass.  This,  it  is  true,  is  evidenced  by  the  bond  of  indem- 
nity, which  authorized  the  sheriff  to  consummate  the  original  wrong 
by  an  unlawful  sale  and  conversion  of  the  plaintiffs  property,  but 
in  no  sense  is  the  action  upon  the  bond."  That  case,  however,  is 
not  analogous  to  the  present  one.  There  the  indemnitors  deliber- 
ately assumed  a  responsibility  for  the  unlawful  act  of  the  sheriff 
in  converting  plaintiff's  goods,  and  were  participants  in  the  wrong 
done,  causing  it  in  the  sense  that,  but  for  the  bond  which  they  gave, 
the  sheriff  would  have  refused  to  take  the  property.  There  was  no 
question  in  the  case  as  to  the  form  of  the  action,  or  as  to  the  right  of 
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the  plaintiffs  to  recover  if  the  facts  which  they  alleged  were  sup- 
ported by  proof.  In  the  present  case,  however,  it  is  now  conceded 
that  the  plaintiffs,  at  the  time  that  the  property  was  replevined, 
had  no  right  to  recover  possession  of  it  in  such  an  action.  The  de- 
fendants were  guilty  of  no  other  act  than  that  of  furnishing  an 
undertaking  by  which  they  bound  themselves  to  the  plaintiffs  "for 
the  delivery  of  the  said  chattels  so  replevined  to  the  plaintiffs,  if 
delivery  thereof  is  adjudged,  or  if  the  action  abates  in  consequence 
of  the  defendant's  death,  and  for  the  payment  to  them  of  any  sum 
which  the  judgment  awards  against  the  defendant  in  this  action." 
How,  then,  can  they  be  said  to  have  participated  in  an  act  of  con- 
version, now  alleged  against  the  sheriff,  when  their  only  act  was  to 
secure  to  the  sheriff  the  restoration  of  property  which  it  now  ap- 
pears the  plaintiffs  had  forcibly  taken  from  him  without  warrant 
of  law?  They  were  not  parties  to  the  original  trespass  committed 
by  the  sheriff;  their  intervention  in  the  matter  was  subsequent  to 
the  first  seizure.  Nor  can  they  be  said  to  have  participated  in  any 
subsequent  act  of  the  sheriff  in  dealing  with  the  property.  They 
simply  stood  in  the  position  of  guarantying  the  plaintiffs  that,  if 
they  succeeded  in  obtaining  a  judgment  for  the  return  of  the  prop- 
erty and  for  damages,  they,  as  sureties  of  the  sheriff,  would  stand 
responsible  for  the  delivery  of  the  property,  and  for  the  payment  to 
them  of  any  sum  which  the  judgment  awarded  against  him;  that  is, 
for  such  damages  as  by  law  might  be  recoverable  in  such  a  form  of 
action.  They  in  no  sense  undertook  to  stand  behind  the  sheriff 
as  indemnitors  against  the  consequences  of  his  unlawful  acts.  Their 
connection  with  the  matter  began  and  ended  with  a  single  act,  by 
which  they  made  it  possible  for  the  sheriff  to  resume  possession  of 
property  which  it  is  now  conceded  the  plaintiffs  had  no  right  to  take 
from  his  possession  in  the  manner  in  which  it  was  done.  It  would 
be  a  monstrous  act  of  injustice  to  attempt  to  hold  these  defendants 
for  the  wrongful  act  of  the  sheriff  in  converting  the  property  in  which 
they  were  in  no  proper  sense  participants.  The  action  is  brought 
against  them,  not  upon  their  bond,  but  upon  the  theory  that,  in 
giving  the  bond  for  the  purpose  of  restoring  to  the  sheriff  that  which 
had  been  taken  from  him  by  unlawful  means,  they  had  rendered 
themselves  liable  for  some  other  act,  in  no  way  associated  with  the 
only  question  in  which  they  were  interested  or  with  which  they 
were  connected,  namely,  the  right  of  the  plaintiffs  to  take  the  prop- 
erty in  question  in  the  particular  way  in  which  it  was  attempted. 
Surely,  the  plaintiffs  cannot  be  entitled  to  recover  damages  against 
these  defendants,  whose  only  act  consisted  in  preventing  the  plain- 
tiffs from  retaining  possession  of  property  which,  under  undisputed 
law,  they  had  no  right  to  take  in  the  manner  attempted.  I  am  sat- 
isfied, upon  the  consideration  which  I  have  been  able  to  give  to  the 
question,  that  the  plaintiffs  cannot  recover  against  the  defendants 
for  the  conversion  of  which  the  sheriff  has  been  guilty,  and  that  the 
motion  for  leave  to  serve  an  amended  complaint,  changing  the  ac- 
tion to  one  for  conversion,  should  not  be  granted.  The  motion  is 
therefore  denied,  with  costs. 
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MANDER  v.  LOW  et  al. 


(Supreme  Court,  Special  Term,  New  York  County.  April,  1893.) 

1.  Wills— Construction— Trust  Estate. 

Testator  directed  that  the  rents  of  his  real  estate  after  paying  taxes, 
etc,  shonld  be  used  In  paying  off  mortgages  thereon,  and  "after  all  mort- 
gages are  paid  •  •  •  the  property  I  bequeath  to  the  children  of  my  sod 
W.,"  the  rents  and  profits  to  go  to  W.  for  life.  The  will  further  provided 
that  the  executors  might,  if  they  deemed  proper,  sell  the  property  and  re- 
Invest  the  proceeds,  "and  then  divide  it  as  before  mentioned,  share  and 
share  alike."  Held,  that  testator's  intention  was  to  create  a  trust  in  the 
property,  and,  on  foreclosure  of  one  of  the  mortgages  referred  to  in  the 
will,  the  surplus  arising  on  the  foreclosure  sale  could  not  be  reached  by 
W.'s  creditors. 

2.  Trusts— Power  of  Trustee  to  Bind  Estate. 

A  contract  made  by  a  trustee,  though  for  the  beoeflt  of  the  trust  estate, 
Is  the  personal  contract  of  the  trustee,  and  does  not  bind  the  estate,  un- 
less its  condition  was  such  as  to  demand  the  expenditure  for  its  protec- 
tion or  preservation. 

Action  by  Louisa  Mander  against  Charles  W.  Low  and  William  J. 
Cromwell,  as  executors,  and  others. 

T.  B.  Milliken,  for  executors. 

Andrew  G.  Cropsey,  for  receiver. 

Wingate,  Cullen  &  Miller,  for  judgment  creditors. 

BEEKMAN,  J.  Jacob  Cromwell  died,  leaving  a  will  by  which 
he  devised  the  premises  288  Front  street  and  226  East  Twelfth  street, 
in  this  city,  and  the  premises  234  and  236  Van  Brunt  street,  in  the 
city  of  Brooklyn,  to  the  children  of  his  son,  William  J.  Cromwell. 
As  part  of  the  same  clause,  however,  the  testator  gave  the  following 
directions  in  reference  to  the  property: 

"The  rents  thereof,  after  paying  taxes,  interest,  repairs,  insurance  and 
all  other  charges  that  they  be  thereon  both  in  Brooklyn  and  New  York, 
shall  be  used  In  paying  off  the  mortgages  on  the  Brooklyn  property,  next 
in  paying  off  the  mortgages  on  288  Front  street,  and  last  in  paying  off  the 
mortgage  on  226  East  Twelfth  street.  New  York.  After  all  mortgages  are 
paid  and  canceled  of  record,  the  property  I  bequeath  to  the  children  of  my 
son,  William  J.  Cromwell,  the  rents  and  profits  thereof  after  paying  all 
■charges  agaiost  the  property  together  with  all  encumbrances  shall  go  to 
my  son,  William  J.  Cromwell,  so  long  as  shall  live,  for  his  own  use  and 
benefit,  and  his  death  the  property  shall  go  directly  to  his  children,  share 
and  share  alike.  But  if  my  executors  shall  deem  proper,  by  depreciation  In 
value  or  otherwise,  the  avails  thereof  shall  be  invested  Id  good  bonds  and 
mortgages  on  real  estate,  and  then  be  divided  as  before  mentioned,  share 
And  share  alike." 

I  have  quoted  the  clause  in  ipsissimis  verbis.  It  is  evidently  the 
work  of  the  testator's  own  hand, — quite  inartificial  and  somewhat 
un grammatical,  but  expressing  with  tolerable  clearness  his  intention. 
The  mortgage  on  No.  288  Front  street,  instead  of  having  been  paid 
off  out  of  the  rents,  as  directed  by  the  testator,  has  been  foreclosed, 
the  property  sold,  and  a  surplus  has  been  realized  amounting  to  over 
$5,000.  Two  claims  have  been  made  to  portions  of  this  fund,— one 
by  the  receiver  of  William  J.  Cromwell,  under  a  judgment  recovered 
against  him  for  the  payment  of  the  amount  of  the  judgment  out  of 
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the  surplus  moneys;  the  other  by  certain  creditors  of  the  executor* 
of  Jacob  Cromwell,  who  have  recovered  a  judgment  against  the  ex- 
ecutors, as  such,  and  insist  that  they  had,  therefore,  a  lien  upon  the 
real  estate,  and  consequently  now  have  one  upon  the  surplus  moneys 
realized  upon  its  sale. 

The  question  first  arises,  had  William  J.  Cromwell  any  interest  in 
the  surplus  which  can  be  reached  by  the  receiver?  It  may  well 
be  claimed  that,  as  he  was  to  enjoy  only  the  income  of  the  prop- 
erty after  payment  of  the  principal  of  the  mortgages,  the  income 
from  the  surplus  moneys  should  be  impounded  to  make  good  the 
appropriation  which  has  been  made  of  the  corpus  of  the  estate  for 
the  discharge  of  the  mortgage  in  the  foreclosure  proceedings.  In 
that  view  of  the  case,  William's  interest  in  the  income  would  be  quite 
remote,  and  hardly  computable.  There  would  be  practically  nothing 
which  would  be  available  for  the  receiver.  But  there  is,  I  think, 
another  theory  which  also  excludes  him  from  any  interest,  and  that 
is  that  the  title  to  the  property  really  vested,  under  the  will,  in  the 
testator's  executors  in  trust  for  the  purposes  of  the  devise  during 
the  lifetime  of  William.  The  duties  to  be  performed  in  the  appli- 
cation of  the  income  were  such  as  properly  to  require  the  interven- 
tion of  a  trustee,  with  the  powers  associated  with  the  office  for  leasing 
the  property,  and  making  thereout  the  income  necessary  to  carry  ont 
the  directions  of  the  testator  for  its  appropriation.  The  intention  to 
create  a  trust  is,  I  think,  also  reflected  in  the  last  clause  of  the  will, 
which  reads  as  follows: 

"I  hereby  appoint  for  my  executors  or  trustees  to  attend  to  the  distribu- 
tion of  my  estate  and  property,  as  set  forth,  my  son,  William  J.  Cromwell, 
my  son-in-law,  Charles  W.  Low,  and  my  friend  Stephen  Cutter,  with  powers 
and  duties  as  trustees  or  executors  of  this  my  last  will  and  testament  to 
be  performed  by  those  who  shall  serve  or  act,  and  all  the  estate  of  one  or 
more  who  shall  serve  or  not,  shall  be  fully  vested  In  power  and  trust  as 
above  mentioned,  and  his  or  their  acts  shall  have  full  power  and  binding 
force  and  be  fully  vested  lrf  power  and  trust" 

The  language  is  that  of  a  half-educated  man  with  a  very  definite 
purpose,  which,  unfortunately,  he  has  undertaken  to  express  in  tech- 
nical form,  but  without  the  capacity  to  do  it.  However,  I  think 
it  is  plain  that  he  intended  the  property  in  question  to  be  held  in 
trust  during  the  lifetime  of  his  son,  William.  It  might  almost  be 
said  that  his  testamentary  scheme  could  scarcely  be  carried  ont 
in  any  other  way.  It  has  been  repeatedly  held  that  no  set  form 
of  words  is  necessary  to  constitute  a  devise  in  trust,  but  that  whether 
such  an  estate  exists,  or  not,  is  a  matter  of  construction,  upon  a 
consideration  of  the  intent  of  the  testator,  gathered  from  the  whole 
will.  Morse  v.  Morse,  85  N.  Y.  53;  Ward  v.  Ward,  105  N.  Y.  68. 11 
N.  E.  373.  Especially  is  this  true  where  the  will  is  the  handiwork 
of  a  testator  unskilled  in  the  technique  of  the  law.  If  I  am  correct 
in  this  view,  then  the  title  to  the  property  was  vested  in  the  executors 
in  trust,  for  the  purposes  specified,  during  the  life  of  William,  upon 
whose  decease  it  is  to  vest  in  possession  in  his  children  living  at 
the  time  of  testator's  decease,  with  power  in  the  executors,  on  the 
happening  of  that  event,  should  they  deem  it  proper  so  to  do,  to  invert 
"the  avails"  of  the  property  (and,  by  necessary  implication,  to  sell 
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the  same  for  that  purpose)  in  bonds  and  mortgages,  and  divide  the 
same  among  said  children,  share  and  share  alike.  This  very  di- 
rection furnishes  a  farther  indication  of  the  intent  and  expectation 
entertained  by  the  testator  that  his  executors  should  take  an  active 
part  in  the  care  and  handling  of  the  property  in  question.  The 
view  taken  is,  I  think,  much  more  consistent  with  the  purpose  of 
the  testator  than  to  hold  that  his  son,  William,  had  a  legal  estate 
for  life  in  the  property,  especially  as  the  latter  was  to  enjoy  only  an 
ultimate  interest  in  the  rents,  after  the  discharge  of  the  mortgagees 
affecting  all  of  the  property  devised.  As,  under  this  construction 
of  the  will,  the  testator's  son,  William,  took  no  interest  which  could 
be  reached  by  his  creditors, — at  least,  upon  the  facts  as  they  ap- 
peared on  the  reference  in  this  proceeding, — it  follows  that  the  re- 
ceiver is  not  entitled  to  participate,  in  any  form,  in  the  surplus  mon- 
eys which  must  be  paid  to  the  executors,  to  be  held  by  them  upon 
the  trusts  above  mentioned.  The  referee,  however,  found  that  the 
moneys  should  be  so  paid,  subject  to  the  claim  of  the  judgment  cred- 
itors of  the  executors  before  mentioned.  It  appears  from  a  certi- 
fied copy  of  the  judgment  roll,  among  the  exhibits  in  this  proceeding, 
that  an  action  was  brought  in  this  court  by  the  claimants,  Thomas 
Munkenbeck  and  others,  against  Charles  W.  Low,  William  J.  Crom- 
well, and  Stephen  Cutter,  "as  executors  and  trustees  under  the  last 
will  and  testament  of  Jacob  Cromwell,  deceased."  The  complaint 
sets  forth  that  at  the  request  of  the  defendants  the  plaintiffs  per- 
formed certain  work  and  supplied  certain  materials  in  the  con- 
struction of  a  sewer  upon  certain  premises  in  Van  Brunt  street, 
Brooklyn,  of  which  the  testator  had  died  seised;  that  the  value  of 
such  work  was  $167.25,  of  which  but  $ 9  had  been  paid.  Judgment 
is  then  demanded  against  defendants  for  the  amount  so  due.  The 
defendants  made  default  in  pleading,  and  suffered  judgment  to  be 
entered  against  them.  The  postea  reads  that  the  plaintiffs  "have 
judgment  for  and  do  recover  of  the  defendants  Charles  W.  Low, 
William  J.  Cromwell,  and  Stephen  Cutter,  as  executors  and  trustees 
under  the  last  will  and  testament  of  Jacob  Cromwell,  deceased,  the 
sum  of  one  hundred  and  eighty-one  90-100  dollars,  together  with 
twenty-two  95-100  dollars  costs  and  disbursements,  amounting  in  the 
whole  to  the  sum  of  two  hundred  and  four  94-100  dollars,  and  that 
the  plaintiffs  have  execution  therefor  against  the  defendants  in  their 
representative  capacity."  Upon  this  leave  was  obtained  from  the 
surrogate  to  issue  execution  against  the  executors  to  collect  from  the 
assets  of  the  estate,  and  subsequently  an  order  was  obtained  for  the 
examination  of  one  of  the  executors  as  a  third  party,  who  was 
alleged  to  have  some  of  the  property  of  the  judgment  debtors  in 
his  possession.  This  somewhat  startling  procedure  now  culminates 
in  the  present  claim  for  satisfaction  of  the  judgment  out  of  these 
surplus  moneys.  The  answer  to  it  is  quite  conclusive.  In  the  first 
place,  the  judgment  in  question  never  was,  and  never  could  have 
been,  a  lien  upon  the  real  estate  out  of  which  the  surplus  moneys 
were  made.  It  is  well-settled  law  in  this  state  that  the  contracts 
of  executors,  although  made  in  the  interest  and  for  the  benefit  of 
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the  estate  they  represent,  if  made  upon  a  new  and  independent  con- 
sideration, as  for  services  rendered,  goods  or  property  sold  and  de- 
livered, or  other  consideration  moving  between  the  promisee  and 
the  executors,  as  promisors,  are  the  personal  contracts  of  the  ex- 
ecutors, and  do  not  bind  the  estate,  although  the  executors  could 
properly  pay  for  the  same,  and  be  allowed  the  amount,  as  a  legitimate 
expenditure  on  a  settlement  of  their  accounts.  Austin  v.  Munro, 
47  N.  Y.  360;  Railroad  Co.  v.  Gilbert,  44  Hun,  201.  As  was  said  by 
Judge  Allen  in  Austin  v.  Monro: 

"The  principle  Is  that  an  executor  may  disburse  and  use  the  funds  of  the 
estate  for  purposes  authorized  by  law,  but  may  not  bind  the  estate  by  an 
executory  contract,  and  thus  create  a  liability  not  founded  upon  a  contract 
or  obligation  of  the  testator.  The  rule  Is  too  well  established  In  this  state 
to  be  questioned  or  disregarded,  and  any  departure  from  it  would  be 
mischievous." 

Section  1814  of  the  Code  has  made  no  change  in  this  rule.  Bing- 
ham v.  Bank,  41  Hun,  377.  The  above  principle  applies  equally  to 
trustees  vested  with  the  title  to  property  upon  an  express  trust 
There  is,  however,  this  qualification:  that  where  the  condition  of 
the  estate  demands  for  its  protection  or  preservation  the  expenditure 
of  money  which  the  trustee  is  unable  to  provide,  it  may  not  be  doubt- 
ed that  he  has  the  power  to  pledge  the  credit  of  the  trust  estate  to 
provide  for  its  necessities,  and  to  agree  that  the  person  with  whom 
he  contracts  shall  have  a  charge  upon  the  properly  for  his  reim- 
bursement. But  such  a  charge  is  one  which  can  be  enforced  only 
in  an  equitable  action  (Willis  v.  Sharp,  113  N.  Y.  586,  21  N.  E.  705), 
upon  evidence  of  the  necessity  for  the  relief,  and  of  the  providence  of 
the  contract,  and  upon  such  equitable  terms  as  the  court  may  pre- 
scribe. A  case  somewhat  illustrating  this  principle  may  be  found  in 
Trust  Co.  v.  Roche,  116  N.  Y.  120,  22  TS.  E.  265.  The  lien  so  acquir- 
ed is  practically  one  which  is  subject  to  the  approval  of  the  court 

The  facts  in  the  present  case  in  no  wise  bring  it  within  the  ex- 
cepted class.  It  appears  from  some  of  the  papers  in  evidence  that 
the  work  done  was  rendered  necessary  by  order  of  the  health  board, 
but  the  complaint  does  not  declare  upon  any  pledge  of  the  property 
of  the  estate  or  lien  acquired  thereon  by  agreement  with  the  trus- 
tees. The  action  was  the  ordinary  one  at  law  for  work  performed, 
and  the  judgment  taken  was  a  common-law  one  for  the  recovery  of  a 
sum  of  money.  It  did  not  bind  the  real  estate  in  question.  The 
statutory  provisions  under  which  the  proceedings  were  had  before 
the  surrogate,  and  leave  obtained  from  him  to  issue  execution,  do 
not  apply  to  claims  of  this  character,  and  in  any  event  the  surro- 
gate had  no  power  to  authorize  an  execution  against  the  real  prop- 
erty of  the  testator.  Code  Civ.  Proc.  §  1823.  If  the  counsel  for 
the  claimants  relies  upon  the  proceedings  before  the  surrogate  as 
creating  a  charge  upon  the  property  by  virtue  of  the  execution 
so  authorized,  he  must  take  them  with  the  qualification  contained 
in  the  above  section. 

It  is  quite  plain  from  what  has  been  said  that  the  judgment  in 
question,  and  the  proceedings  thereon,  do  not  establish  any  claim 
to  the  fund  in  question.    It  therefore  follows  that  the  finding  of  the 
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referee  that  the  surplus  moneys  are  subject  to  the  judgment  in 
question  is  erroneous.  The  whole  of  such  moneys  must  be  paid, 
without  any  charge  upon  them,  to  the  executors  of  Jacob  Crom- 
well, to  be  held  by  them  as  trustees  under  the  clause  of  the  will 
containing  the  devise  in  favor  of  William  Cromwell  and  his  children. 
The  order  should  contain  appropriate  provisions  setting  out  the 
findings  upon  the  rights  and  claims  of  the  parties  in  conformity  with 
this  opinion.  The  order  should  be  presented  for  settlement  on  no- 
tice. 

JARVIS  v.  BRENNAN  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.  March  80,  1895.) 

Deposition— Examination  of  Infirm  Party. 

Code  Civ.  Proc.  8  872,  subd.  5,  which  contains  certain  provisions  relative 
to  taking  the  deposition  Of  Infirm  persons,  and  provides  that  "this  sub- 
division does  not  apply  to  a  case  where  the  person  to  be  examined  is  a 
party  to  the  action,"  merely  exempts  a  party  to  the  action  from  the  re- 
strictions contained  in  such  subdivision,  and  does  not  deprive  him  of  the 
right  of  having  his  testimony  taken  by  commission,  where  he  has  complied 
with  other  provisions  of  the  statute. 

Action  by  Jarvis  against  Brennan,  as  executor,  and  others.  De- 
fendants move  to  vacate  an  order  directing  plaintiff's  examination 
before  trial.  Denied. 

Woolsey  Carmalt,  for  plaintiff. 
Henry  A.  Rawcliffe,  for  defendants. 

BEEKMAN,  J.  This  action  is  on  the  special  term  calendar, 
and  will  shortly  be  tried.  The  plaintiff  is  84  years  of  age,  and  is 
confined  to  her  house  by  sickness.  An  order  has  been  granted, 
upon  her  application,  providing  for  her  examination  before  trial, 
the  order  appointing  a  referee  before  whom  the  examination  is  to 
be  had.  A  motion  is  now  made  to  vacate  this  order,  on  the  ground, 
principally,  that  subdivision  5  of  section  872  of  the  Code  of  Civil 
Procedure  prohibits  the  examination  of  a  party  where  the  ground  for 
such  examination  is  physical  infirmity,  and  this  claim  is  based  upon 
the  last  sentence  of  that  subdivision,  which  reads  as  follows:  "But 
this  subdivision  does  not  apply  to  a  case  where  the  person  to  be  ex- 
amined is  a  party  to  the  action."  This  same  question  was  raised  in 
the  case  of  Loan  &  Trust  Co.  v.  Siefke,  144  N.  Y.  354,  39  N.  E.  358. 
At  page  361,  144  N.  Y.,  and  page  358,  39  N.  E.,  Judge  Andrews, 
in  giving  the  opinion  of  the  court,  says: 

"This  Is  a  clear  misapprehension  of  the  Code  provision  (section  872,  subd. 
5)  as  it  now  stands.  The  last  clause  in  the  subdivision  was  inserted  to 
except  a  party  to  an  action  from  the  restriction  in  that  subdivision.  A  party 
complying  with  the  provisions  of  the  other  sections  is  permitted  to  perpetuate 
bis  own  testimony  In  the  case  by  an  examination  before  trial.  There  can 
be  no  doubt  about  the  correctness  of  this  construction." 
# 

The  other  objection  raised  is  that  the  examination  cannot  be  had 
before  a  referee,  because  this  is  an  equity  action,  and  the  court  at 
general  term  in  this  department  has  held  that  in  such  actions  tes- 
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timony  cannot  be  taken  in  that  manner.  Crambie  v.  Railroad  Co., 
83  Hun,  1,  31  N.  Y.  Supp.  497.  It  is  true  that  the  case  in  question 
so  holds,  but  the  facts  show  that  the  order  of  reference  in  that  case 
was  not  made  under  sections  872  and  873  of  the  Code;  but  when 
the  case  was  called  for  trial  at  special  term,  and  was  actually  on 
trial,  the  presiding  judge  suspended  the  proceedings,  and  ordered  the 
testimony  to  be  taken  before  a  referee.  In  the  case  of  an  examina- 
tion of  a  party  or  a  witness  before  trial,  under  section  872,  the  Code 
expressly  provides  (section  873)  that  "the  order  must  require  the 
party  or  person  to  be  examined  to  appear  before  the  judge,  or 
before  a  referee  named  in  the  order,  for  the  purpose  of  taking  the 
examination  at  a  time  and  place  therein  specified."  The  right, 
therefore,  of  the  plaintiff  to  apply  for  such  an  order  is  clear,  and, 
in  view  of  her  great  age  and  infirmities,  I  think  that  her  right  to 
have  the  order  granted  was  equally  clear.  Her  testimony  upon  the 
trial  is  important  and  material  to  her  case.  The  defendants  claim 
that  she  is  also  mentally  infirm,  but  there  are  no  facts  before  me 
upon  which  I  can  form  any  judgment  as  to  the  correctness  of  the 
opinions  which  are  expressed  on  that  subject  The  opposing  affi- 
davits deny  any  mental  unsoundness  on  her  part.  It  may  well  be 
assumed  that  at  her  age  there  is  some  failure  of  memory,  but,  as  the 
defendants  are  entitled  to  be  represented  at  the  examination,  they 
will  have  an  opportunity  of  developing  that  fact,  if  it  exist,  on  the 
cross-examination  of  the  witness.  The  motion  to  vacate  the  order 
is  denied,  with  $10  costs. 


(Supreme  Court,  Special  Term,  New  York  County.  April.  1894.) 

TRUSTS— Power  of  Substituted  Trustee. 

Where  an  order  Is  entered  with  the  consent  of  the  cestui  que  trust, 
directing  the  trustee  to  pay  a  part  of  the  Income  of  the  trust  estate  to  the 
wife  of  the  cestui  que  trust,  a  substituted  trpstee  will,  on  the  applica- 
tion of  the  wife,  be  ordered  to  make  such  payment,  and  notice  to  the 
husband  Is  not  necessary. 

Application  by  Mary  Appley  to  compel  Joseph  Bird,  as  trustee  of 
the  estate  of  Jacob  A.  Appley,  deceased,  to  pay  petitioner  certain 
sums  of  money  due  her  under  an  order  of  court.  Granted. 

J.  &  W.  Shrady,  for  petitioner. 
Treadwell  Cleaveland,  opposed. 

O'BRIEN,  J.  This  application  is  to  compel  Joseph  Bird,  trustee 
of  the  estate  of  Jacob  Appley,  deceased,  to  pay  Mary  Appley  cer- 
tain sums  of  money  due  her,  under  an  order  of  this  court,  from  the 
estate.  An  order  of  this  court  made  on  the  18th  day  of  May,  1878, 
shows  that  the  petitioner  here  applied  to  the  court  for  a  sufficient 
portion  of  the  income  of  such  estate,  upon  the  ground  that  she  was 
the  lawful  wife  of  Jacob  A.  Appley,  whose  father,  Jacob  Appley, 
having  died,  left  a  will  by  which  he  directed  his  executors  to  pay  to 
such  son  the  balance  of  the  income,  rents,  issues,  and  profits,  after 
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deducting  certain  annuities,  etc.,. during  his  life,  for  the  support  of 
himself  and  family,  which  will  was  duly  admitted  to  probate.  The 
order  further  recites  the  fact  that  Edward  Schell,  since  deceased, 
was  appointed  the  trustee  under  such  will,  and  was  in  possession 
of  the  estate,  real  and  personal.  Proof  of  the  service  of  the  papers 
on  which  the  application  was  based  upon  Jacob  A.  Appley,  the  peti- 
tioner's husband,  is  recited,  who  appears  by  counsel,  and  consented 
to  the  order.  It  was  further  adjudged  and  decreed  that  the  wife 
was  entitled  to  be  paid  a  reasonable  sum  of  money  out  of  such  in- 
come belonging  to  her  husband,  for  her  support;  and  the  amount 
which  she  was  to  receive  having  been  fixed,  and  consented  to  by 
Jacob  A.  Appley,  it  was  directed  that  such  sums  should  be  paid  by 
Edward  Schell,  trustee,  which  order,  from  that  time  until  the  death 
of  Edward  Schell.  in  December,  1893,  was  complied  with.  Joseph 
Bird,  after  the  decease  of  Edward  Schell,  was  duly  appointed 
trustee  in  his  place  and  stead,  and,  out  of  abundant  caution,  he 
expressed  reluctance  to  comply  with  terms  of  the  order,  because  it 
was  thereby  provided  that  "Edward  Schell,  trustee,"  should  pay. 
The  amount  to  be  paid,  as  directed  by  the  order,  since  1880,  was 
$ 250  on  the  first  days  of  February,  May,  August,  and  November  in 
each  year  during  the  lives  of  said  Mary  Appley  and  her  husband. 
The  amount  of  the  net  income  from  the  date  of  the  order  up  to  the 
present  time  appears  to  have  been  considerably  in  excess  of  the 
sum  of  |10,000  a  year;  so  that,  if  the  question  were  open  or  un- 
determined, the  provision  made  was  by  no  means  unreasonable. 
The  refusal  of  Joseph  Bird,  as  trustee,  to  pay,  necessitated  this 
application  by  the  wife  to  this  court  to  have  the  order  enforced. 

It  appears  that  the  petitioner,  the  trustee,  and  the  estate  are  with- 
in the  jurisdiction  of  the  court,  but  that  for  some  five  years  past 
the  husband  has  resided  in  New  Jersey.  In  addition  to  service  up- 
on the  trustee,  the  order  to  show  cause  directed  that  notice  of  the 
application  should  be  given  to  the  husband  by  delivering  a  copy  of 
the  motion  papers  to  him,  in  New  Jersey.  The  fact  that  service, 
as  provided  in  the  order,  was  directed  to  be  made  upon  the  defend- 
ant, personally,  without  the  state,  is  made  the  basis  of  an  applica- 
tion upon  the  part  of  the  husband's  attorney  (who  appears  specially 
for  the  purpose)  to  set  aside  the  service  upon  the  ground  that  there 
is  no  authority  for  such  service.  If  the  husband's  presence  were 
necessary  to  confer  jurisdiction  upon  the  court,  or  if  his  presence 
were  absolutely  necessary  to  make  the  order  asked  for,  then  there 
might  be  some  force  in  the  suggestion  that,  as  there  is  no  pro- 
vision of  law  made  for  such  service  as  herein  made,  it  was  insuffi- 
cient and  void.  By  this  petition,  however,  it  is  not  sought  to  initi- 
ate any  proceedings,  nor  to  confer  jurisdiction  upon  the  court,  nor 
was  the  order  intended  to  bring  the  husband  within  the  jurisdiction. 
It  was  intended  to  give  him  actual  notice  of  the  application,  which 
it  has  accomplished.  The  order  made  by  the  court  in  1878,  which  it 
is  now  sought  to  enforce,  was  concededly  made  when  the  court  had 
jurisdiction,  and  after  appearance  and  consent  by  the  husband. 
The  order,  moreover,  was  not  a  direction  to  Mr.  Schell  personally, 
but  was  a  direction  to  him,  as  trustee,  to  pay  these  amounts;  and 
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upon  his  death,  and  the  substitution  of  Mr.  Bird,  it  would  have  been 
entirely  proper  for  the  latter,  without  any  order  of  the  court,  to 
hare  continued  to  pay,  as  trustee,  pursuant  to  such  order.  Deem- 
ing it,  however,  proper,  for  his  own  protection,  that  the  court 
should  assume  the  responsibility  of  authorizing  him  to  make  the 
payment,  and  having  refused,  upon  demand,  to  pay  the  wife,  she 
presented  her  petition,  as  she  had  a  right  to  do;  and  upon  the  re- 
turn the  trustee  submits  himself  to  the  court,  without  making  any 
opposition  to  the  application.  So  far,  therefore,  as  the  husband  is 
concerned,  his  presence  was  not  at  all  necessary;  but  the  court, 
upon  the  papers  being  presented,  concluded  that  it  would  be  better 
that  he  should  have  actual  notice  of  the  application,  which,  as 
shown,  he  has  received,  because  he  appeared  by  attorney  for  the 
purpose  of  setting  aside  the  service.  The  direction  for  service  upon 
him  cannot  affect  the  validity  of  the  order  to  be  entered,  but  was 
made  as  a  matter  of  favor,  and  was  not  a  matter  of  right,  or  at  all 
necessary  or  essential  to  confer  jurisdiction  upon  the  court.  My 
conclusion,  therefore,  is  that,  with  or  without  notice  to  the  husband, 
the  court,  upon  the  application  of  the  petitioner  and  notice  to  the 
trustee,  has  authority  to  make  the  order  asked  for,  and  that  the  ap- 
plication should  be  granted. 


(Supreme  Court,  Special  Term,  New  York  County.  May  2,  1S95.) 

Abatbmknt  of  Action— Dissolution  op  Corporation. 

An  action  against  a  corporation  for  personal  Injuries  abates  on  the  dis- 
solution of  the  corporation. 

Application  by  the  New  York  Oxygen  Company  for  a  voluntary 
dissolution. 

Cary  &  Whitridge,  for  the  motion. 

BEEKMAN,  J.  It  is  quite  plain  that,  upon  the  dissolution  of 
a  corporation,  actions  for  personal  injuries  pending  against  it.  un- 
tried, abate,  and  cannot  be  revived  or  continued  against  the  receiver. 
The  rule  in  such  cases  is  the  same  as  where  the  defendant  is  a 
natural  person,  and  the  cause  of  action  dies  with  the  death  of  the 
tort  feasor.  Grafton  v.  Union  Ferry  Co.  (N.  Y.  City  Ct)  19  N.  Y. 
Supp.  966;  Sturges  v.  Vanderbilt,  73  N.  Y.  384;  McCulloch  v.  Nor- 
wood, 58  N.  Y.  562.  By  chapter  295  of  the  Laws  of  1832  it  was  pro- 
vided that  any  suit  or  proceeding  against  a  corporation,  which  shall 
have  been  dissolved,  might  be  continued  by  the  court  until  final  judg- 
ment, with  like  effect  upon  the  rights  of  the  parties  as  if  such  corpo- 
ration had  not  been  dissolved.  Whether  or  not  this  provision  should 
be  construed  to  extend  to  causes  of  action  ex  delicto  it  is  now  useless 
to  consider,  as  it  was  repealed  by  chapter  245  of  the  Laws  of  18S0, 
and  no  substitute  for  it  has  been  enacted.  As  the  law  now  stands, 
the  dissolution  of  a  corporation  apparently  defeats  all  causes  of 
action  against  it,  however  meritorious,  which  die  with  the  person. 


In  re  NEW  YORK  OXYGEN  CO. 


sup.  ct.] 


GOLDSMITH  t>.  WELLS  GO. 


727 


This  seems  to  be  a  serious  defect,  and  calls  for  remedial  legislation. 
Whatever  may  be  the  reason  for  the  law,  if  there  be  any  reasonable- 
ness about  it,  which  limits  the  life  of  the  cause  of  action  to  that  of 
the  wrongdoer,  where  the  latter  is  a  natural  person,  it  is  plain 
that,  in  the  nature  of  things,  such  reason  can  apply  with  little,  if 
any,  force  to  the  case  of  a  corporation  which  dies  only  in  a  figura- 
tive sense.  Still,  we  must  take  the  law  as  it  is,  and,  while  I  feel 
most  reluctant  to  do  so,  I  am  still  of  the  opinion  that  I  am  bound 
to  make  the  order  of  dissolution  notwithstanding  its  destructive 
effect  upon  the  pending  action  against  the  corporation  to  recover 
damages  for  personal  injuries  Section  2429  of  the  Code  of  Civil 
Procedure  provides  that,  upon  an  application  for  a  final  order  dis- 
solving the  corporation,  if  it  appears  to  the  court  that  the  corpora- 
tion is  insolvent,  the  court  must  make  a  final  order  dissolving  the 
corporation,  and  appointing  one  or  more  receivers.  The  report  of 
the  referee,  to  which  no  exceptions  have  been  filed,  contains  a  find- 
ing of  insolvency  which  seems  to  be  sustained  by  the  proofs.  Under 
such  circumstances,  the  mandatory  character  of  the  section  appar- 
ently leaves  the  court  no  option  but  to  grant  the  order  applied  for. 
Motion  granted. 

(86  Hun,  489.) 

GOLDSMITH  v.  WELLS  CO.,  Limited. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1893.) 

Contract  op  Hiring — Compensation. 

One  who  was  employed  by  a  party  to  an  action  to  act  as  interpreter, 
and  who  attended  court  for  several  days  waiting  for  the  trial,  is  entitled 
to  compensation  under  such  employment,  though  he  was  not  called  on  to 
Interpret 

Appeal  from  Albany  county  court. 

Action  by  Isaac  Goldsmith  against  the  Wells  Company,  Limited, 
on  a  contract  to  act  as  interpreter  in  an  action  theretofore  brought 
against  defendant  in  the  supreme  court.  From  a  judgment  of  the 
county  court  reversing  a  judgment  of  the  city  court  of  Albany  for 
plaintiff,  plaintiff  appeals  Reversed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

John  R.  Langan  (William  K.  Clute,  of  counsel),  for  appellant 
Gleason  &  Dugan  (P.  0.  Dugan,  of  counsel),  for  respondent. 

HERRICK,  J.  I  think  the  judgment  of  the  county  court  should 
be  reversed,  and  that  of  the  city  court  affirmed.  There  was  no  de- 
nial on  the  part  of  the  defendant  that  it  was  a  corporation,  and 
therefore,  under  section  1776  of  the  Code  of  Civil  Procedure,  it  was 
not  incumbent  upon  the  plaintiff  to  prove  the  incorporation  of  the 
defendant 

At  the  close  of  the  plaintiff's  case,  the  plaintiff  had  not  proved 
by  legal  evidence  that  the  person  who  employed  him  to  act  as  an 
interpreter  had  authority  from  the  defendant  to  do  so;  but  that 
weakness  of  the  plaintiff's  case  does  not  appear  to  have  been  point- 
ed out  on  the  motion  for  a  nonsuit,  and  the  defect  was  supplied  by 
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the  defendant's  evidence.  It  appears  therefrom  that  the  person 
employing  plaintiff  was  the  general  manager  of  the  defendant,  and 
from  his  testimony  it  is  fairly  to  be  inferred  that  he  had  charge 
of  the  litigation  in  question.  Under  that  employment  to  act  as 
interpreter,  while  the  plaintiff  did  not  actually  interpret,  he  was  kept 
several  days  at  the  court,  waiting  for  the  case  in  which  he  was  em- 
ployed to  be  tried.  He  is  entitled  to  compensation  for  such  em- 
ployment, and  the  findings  of  the  court  as  to  the  terms  of  such  em- 
ployment, and  the  compensation  therefor,  are  findings  of  fact  hav- 
ing some  evidence  to  sustain  them;  and,  such  being  the  case,  the 
court,  upon  appeal,  will  not  disturb  them. 

Let  the  judgment  of  the  county  court  be  reversed,  and  the  judg- 
ment of  the  city  court  be  affirmed,  with  costs  and  disbursements  of 
this  appeal  and  in  the  county  court   All  concur. 


(86  Hun,  559.) 

CURRY  V.  UNION  ELECTRIC  RY.  CO. 

(Supreme  Court,  General  Term,  Third  Department.  May  14,  1895.) 

Collision  with  Electric  Car— Contributory  Negligence. 

Plaintiff,  whose  team  was  run  Into  by  defendant's  electric  car  com- 
ing from  the  east,  was  standing  on  the  east  side  of  his  team,  and  looked 
eastward  till  view  of  the  track  In  that  direction  was  obstructed  by  a 
house,  when  he  looked  westward,  and  observed  a  retreating  car.  As 
he  again  looked  eastward,  the  car  with  which  he  collided  was  40  or 
45  feet  away,  and  his  horses  almost  on  the  tracks.  One  hundred  feet 
of  the  track  to  the  east  could  be  seen  at  80  feet  from  the  crossing,  after 
passing  the  house,  and  from  there  on  towards  It  more;  136  feet  being 
visible  at  a  distance  of  60  feet,  and  289  feet  at  a  distance  of  46  feet, 
The  speed  of  the  car  was  8  to  20  miles  per  hour.  Held,  that  the  ques- 
tion of  plaintiff's  freedom  from  contributory  negligence  was  for  the  jury. 

Appeal  from  circuit  court,  Saratoga  county. 

Action  by  David  Curry  against  the  Union  Electric  Railway  Com- 
pany for  injuries  from  a  collision.  From  a  judgment  on  a  verdict 
for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

John  L.  Henning,  for  appellant. 
John  Foley,  for  respondent 

HERRICK,  J.  The  only  point  in  this  case  that  strikes  me  is  as 
to  whether  there  was  any  evidence  of  a  lack  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff  to  submit  to  the  jury.  It  ap- 
pears that  on  the  east  side  of  Nelson  avenue  there  were  several 
buildings  that  somewhat  obstructed  the  view  of  the  defendant's 
tracks;  also  a  barn  east  of  the  Wiggin's  house;  that  the  plaintiff, 
as  he  approached  the  track,  looked  between  the  house  and  the  barn, 
and  saw  nothing  upon  the  track.  It  appears  also  that,  for  a  space 
of  some  feet,  the  Wiggin's  house  entirely  obstructs  the  view  of  the 
tracks,  looking  east,  until  a  point  is  reached  distant  80  feet  from 
the  south  rail  of  defendant's  tracks,  at  which  point  said  tracks  can 
be  seen  for  a  distance  of  100  feet  from  the  center  of  Nelson  avenue. 
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At  60  feet  from  the  south  rail,  defendant's  track  can  be  seen  for 
a  distance  of  186J  feet;  and  46  feet  therefrom  the  defendant's 
tracks  can  be  seen  for  a  distance  of  289  feet  The  plaintiff,  it  ap- 
pears, was  standing  on  the  right-hand  or  east  side  of  the  wagon. 
His  attention  was  directed  to  a  car  to  the  west  of  Nelson  avenue, 
and  some  500  feet  distant  from  the  crossing,  at  which  point  it  turned 
off  on  Adams  street.  He  does  not  seem  to  have  looked  continuously, 
but,  as  he  turned  and  looked  to  the  east,  he  discovered  the  car  40 
or  45  feet  distant;  his  horses  at  that  time  being  almost  upon  de- 
fendant's tracks.  Going  at  any  rate  of  speed  that  was  testified  to 
upon  the  trial,  either  at  8  or  20  miles  an  hour,  it  would  take  the 
defendant's  car  but  a  few  seconds  to  traverse  the  difference  between 
40  or  45  feet  and  136  feet,  at  which  it  appears  the  plaintiff  could 
nave  seen  the  car,  when  60  feet  away,  or  289  feet,  when  46  feet 
away  from  the  -south  rail.  It  will  thus  be  seen  that  the  diversion 
of  plaintiff's  attention  from  the  car  coming  from  the  west  for  but 
a  very  short  period  of  time  would  enable  defendant's  car,  coming 
from  the  east,  to  cover  the  distance  at  which  it  could  be  seen  after 
the  line  of  plaintiff's  vision  reached  beyond  the  Wiggin's  house, 
until  the  car  would  be  almost  upon  plaintiff's  vehicle.  It  was  the 
plaintiff's  duty  to  look  both  ways.  He  looked  to  the  east  at  one 
point.  He  then  reached  a  point  where  he  could  no  longer  look 
to  the  east.  He  then  looked  to  the  west.  His  attention  was  de- 
tained there  for  a  moment,  and,  when  he  looked  to  the  east  again, 
the  car  was  almost  upon  him.  It  seems  to  me,  therefore,  under 
the  circumstances,  that  this  is  a  case  for  the  jury  to  determine. 
Judgment  should  therefore  be  affirmed,  with  costs. 

PUTNAM,  J.,  concurs.   STOVER,  J.,  not  acting. 


(86  Hun,  508.)  • 

MILES  v.  FONDA,  J.  &  G.  R.  CO. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Accident  at  Railroad  Crossing— Contributory  Negligenck. 

In  an  action  for  injuries  received  at  a  railroad  crossing,  it  is  a  question 
for  the  jury  whether  plaintiff  was  guilty  of  contributory  negligence,  where 
she  testifies  that  she  looked  for  the  train,  but  did  not  see  it,  while  there 
is  other  evidence  that,  had  plaintiff  looked  In  the  direction  from  which 
the  train  came,  she  could  not  have  failed  to  see  it  Herrlck,  J.,  dissenting. 

Appeal  from  circuit  court,  Montgomery  county. 

Action  by  Clarissa  Miles  against  the  Fonda,  Johnstown  &  Glovers- 
yille  Railroad  Company  for  injuries  from  a  collision.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

Baker  &  Burton  (A.  D.  L.  Baker,  of  counsel),  for  appellant. 
L.  F.  Fish,  for  respondent 

STOVER,  J.  The  circumstances  under  which  this  accident  oc- 
eurred  have  been  heretofore  reviewed  by  this  court  in  the  case  of 
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Shires  v.  Railroad  Co.,  reported  in  80  Hun,  92,  30  N.  Y.  Bupp.  175. 
In  the  case  cited  the  action  was  brought  by  the  driver  and  the  owner 
of  the  vehicle.  This  action  is  brought  by  a  passenger.  I  think  the 
evidence  in  this  case  shows  a  different  state  of  facts  than  those  ap- 
pearing in  the  Shires  Case.  In  this  case  four  witnesses  have  testi- 
fied that  they  were  listening;  that  no  bell  was  rung,  whistle  blown, 
or  signal  given  as  defendant's  train  approached  the  crossing.  Other 
witnesses  testified  that  a  bell  was  rung.  Hence  this  question  was 
properly  submitted  to  the  jury! 

As  to  the  contributory  negligence  of  the  plaintiff,  in  the  Shires 
Case  the  plaintiff  testified  that  he  did  not  look  to  the  south,  from 
which  direction  the  train  was  approaching,  after  he  reached  a  point 
45  feet  from  the  railroad  track.  In  this  case  plaintiff  swore  she 
looked  when  25  or  30  feet  from  the  track,  but  did  not  see  the  ap- 
proaching train.  The  question  for  the  jury  was  whether  the  passen- 
ger had  been  guilty  of  contributory  negligence,  and  I  think  that  ques- 
tion was  properly  submitted  to  the  jury.  On  the  whole  case,  as  the 
facts  appear  on  this  trial,  I  think  the  question  of  contributory  negli- 
gence was  for  the  jury,  within  principles  established  in  Hoag  v. 
Railroad  Co.,  Ill  N.  Y.  199,  18  N.  E.  648;  Massoth  v.  Canal  Co,  64 
X.  Y.  524 ;  and  like  cases.  In  the  Hoag  Case,  deceased  and  her  hus- 
band could  see  down  the  track  a  long  distance,  for  70  feet  before 
reaching  it;  yet  the  court  held  the  case  should  have  been  submitted 
to  the  jury.  In  this  case  there  is  evidence  that  plaintiff  was  going 
from  4  to  6  miles  an  hour,  and  the  train  18  miles.  At  that  rate  the 
wagon  was  traveling  about  7  feet  per  second,  and  the  train  about  26 
feet  Probably  the  train  could  not  have  been  seen  before  the  wagon 
reached  the  elm  tree,  60  feet  from  the  track.  When  the  plaintiff 
passed  the  tree,  the  horse  was  only  about  7  or  8  seconds  from  the 
track,  and  the  train  may  not  have  been  in  sight  It  should  be  re- 
membered that  the  railroad  track  made  a  short  curve  from  the 
bridge  to  the  crossing,  and  that  plaintiff,  Shires,  and  Shires'  wife, 
were  sitting  on  one  seat,  facing  the  west.  When  the  wagon  was 
about  30  feet — say  4  seconds — from  the  track,  at  which  point  plain- 
tiff said  she  looked  to  the  south,  the  train  may  have  been  100  feet 
distant  The  evidence  of  the  plaintiff  that  she  looked  and  did  not 
see  it  is  not  incredible.  The  train  was  coming  around  a  curve, 
behind  her.  As  she  sat  facing  the  west,  with  two  others  in  the  seat 
doubtless  unable  to  turn  around  and  look  back  of  her,  it  is  not 
improbable  that  the  cars  were  not  in  her  line  of  vision,  looking  to 
the  left  as  far  as  she  could  see.  The  witnesses  who  afterwards 
stood  in  the  street  at  the  place  of  the  accident,  with  their  faces  to 
the  south,  could  see  to  the  railroad  bridge,  but  a  person  driving  to 
the  west,  sitting  on  a  seat  with  two  others,  and  naturally  unable  to 
look  backwards,  could  not,  very  likely,  see  more  than  75  or  100  feet, 
as  Cross  testified.  As  we  have  seen,  when  plaintiff  passed  the  elm 
tree,  the  horse's  head  was  probably  about  eight  seconds  from  the 
track.  Plaintiff  then  might,  without  being  deemed  negligent,  torn 
and  look  to  the  right,  and  after  that  to  the  left,  as  she  swears  she 
did  at  25  or  30  feet  from  the  track.  When  she  again  looked,  the 
horse  was  on  the  track.    The  facts  were  all  before  the  court  and 
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jury.  I  do  not  think  it  clearly  appeared  from  the  uncontradicted 
evidence  that  plaintiff's  negligence  contributed  to  her  injury,  and 
hence  conclude  the  case  was  properly  disposed  of  on  the  trial. 

PUTNAM,  J.,  concurs. 

HERRICK,  J.  (dissenting).  This  is  an  appeal  from  a  judgment 
rendered  upon  the  verdict  of  a  jury  in  favor  of  the  plaintiff  and 
against  the  defendant  The  action  is  founded  upon  an  accident  that 
occurred  on  the  10th  day  of  May,  1893.  Another  case  arising  out 
of  the  same  accident  has  been  heretofore  before  this  court  (Shires 
v.  Railroad  Co.),  and  is  reported  in  80  Him,  92, 30  N.  Y.  Supp.  175.  The 
facts  in  each  case  are  substantially  the  same.  Practically  the  only 
difference  is  that  in  that  case  the  action  was  brought  by  the  driver 
of  the  wagon  that  collided  with  defendant's  train,  and  in  this  action 
the  plaintiff  was  a  passenger  in  said  wagon.  The  horse  attached 
to  the  wagon  in  which  plaintiff  was  seated  appears  to  have  been 
entirely  under  the  control  of  the  driver,  and,  as  stated  in  the  Shires 
Case,  80  Him,  92,  30  N.  T.  Supp.  175,  defendant's  train  was  in  plain 
sight  of  the  occupantB  of  the  wagon  for  a  distance,  of  200  feet  be- 
fore the  crossing  was  reached  at  which  the  accident  occurred.  It 
could  be  seen  by  the  occupants  of  said  wagon,  had  they  looked,  in 
sufficient  time  to  have  stopped,  or  to  have  turned  out  npon  either 
one  of  two  turnouts  from  the  main  road  before  the  crossing  was 
reached.  Recognizing  the  fact  that  the  responsibility  of  the  driver 
of  a  vehicle,  and  of  a  passenger  therein,  is  different  in  degree,  still 
I  am  unable  to  find  any  evidence  in  this  case  to  submit  to  a  jury 
showing  that  the  plaintiff  was  free  from  contributory  negligence. 
And  in  cases  of  this  kind  it  is  too  well  established  to  need  citation 
of  authorities  that  the  plaintiff  must  show  affirmatively  her  own 
freedom  from  negligence,  in  order  to  enable  her  to  maintain  her 
action.  This  she  has  failed  to  do.  From  the  oral  evidence  in  this 
case,  and  the  maps  of  the  locality  submitted,  it  is  perfectly  apparent 
that,  had  the  plaintiff  discharged  the  duty  devolving  upon  a  person 
approaching  a  dangerous  crossing,  it  would  have  been  impossible 
that  she  should  not  have  either  heard  or  seen  the  approach  of  the 
defendant's  train  in  ample  time  before  the  crossing  was  reached  to 
have  avoided  the  danger,  or  at  least  to  have  made  an  attempt  to 
avoid  the  danger  that  would  have  released  her  from  the  imputation 
of  contributory  negligence.  Under  the  circumstances  of  this  case, 
the  fact,  if  it  be  a  fact,  that  she  did  not  hear  or  see  the  approaching 
train,  is  of  itself  sufficient  to  satisfy  me  that  she  neither  looked  nor 
listened  when  she  should  or  might  have  done  so.  Therefore  she  did 
not  discharge  the  duty  resting  upon  her  in  approaching  such  a 
locality.  The  judgment  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event 
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(12  Misc.  Rep.  600.) 

ADAMSON  v.  NASSAU  ELECTRIC  R.  CO.  et  aL 

(Supreme  Court,  Special  Term,  Kings  County*  May  6,  1895.) 

1.  Municipal  Corporations— Action  by  Taxpayer. 

If  a  city  council,  in  bad  faith,  and  as  a  matter  of  favoritism,  grants 
franchises  to  a  person  for  less  than  could  be  obtained  from  another,  such 
act  is  within  Laws  1802,  c.  301,  authorizing  taxpayers  to  sue  city  officers 
to  prevent  waste  of  city  property. 

2.  Same— Waste  by  City  Officers— Evidence. 

Where  a  city  council  granted  franchises  for  a  part  only  of  the  compen- 
sation which  It  was  authorized  to  exact,  without  any  endeavor  to  secure 
greater,  and  without  giving  any  opportunity  to  competitors  to  bid  there- 
for, a  prima  facie  case  of  waste  of  municipal  property  is  made. 

.  8.  Same — Illegal  Grant  of  Franchise. 

In  an  action  by  a  taxpayer  to  have  certain  franchises  granted  by  a  city 
declared  void,  It  appeared  that  their  grant  was  secured  by  the  same  alder- 
men who  had  previously  attempted  to  grant  substantially  the  same  fran- 
chises to  defendant  corporations  gratuitously,  though  others  offered  large 
Bums  therefor;  that  the  reasons  assigned  by  the  aldermen  for  granting 
the  franchises  in  controversy  were  not  made  in  good  faith,  and  were  not 
based  upon  existing  facts  which  the  aldermen  knew;  that  competing  com- 
panies made  bids,  and  averred  their  willingness  to  Increase  them  and 
meet  conditions  imposed,  and  defendant  corporations  made  no  bids  what- 
ever; that  the  council  on  one  occasion  adjourned  to  avoid  the  considers* 
tion  of  a  competitor's  petition,  and  on  another  the  appropriate  committee 
recommended  the  grant  of  the  franchises  to  defendant  corporations  with- 
out inspecting  a  competitor's  petition;  that,  when  the  committee  de- 
termined upon  the  percentage  plan  of  compensation,  that  fact  was  not 
brought  to  the  notice  of  the  competitors,  and  they  were  allowed  to  believe 
that  bids  were  to  be  made  in  a  lump  sum;  that  the  consents  themselves 
were  so  constructed  that  by  their  terms  the  city  could  be  made  to  accept 
a  nominal  compensation  for  the  franchises.  Held,  that  the  franchises  were 
granted  to  defendant  corporations  in  bad  faith,  and  as  a  matter  of  fa- 
voritism, and  were  therefore  void. 

Action  by  John  A  damson  against  the  Nassau  Electric  Railroad 
Company  and  others  to  have  declared  void  certain  franchises  granted 
to  defendant  corporations  by  the  common  council  of  Brooklyn. 
Judgment  for  plaintiff. 

Edward  M.  Grout,  and  Jesse  Johnson,  for  plaintiff. 
James  G.  Church,  Samuel  B.  Clarke,  Elihu  Boot,  and  John  J. 
Allen,  for  defendant  companies. 

Alfred  E.  Mudge,  for  defendant  city  of  Brooklyn. 
Foster  L.  Backus,  for  defendant  board  of  aldermen. 

SMITH,  J.  Upon  the  19th  day  of  June,  1893,  the  common  council 
of  the  city  of  Brooklyn  passed  a  resolution  purporting  to  grant  to 
the  Nassau  Electric  Railroad  Company  the  right  to  construct  and 
operate  an  electric  road  upon  certain  streets  in  the  city  of  Brooklyn. 
Upon  the  same  day  the  said  council  passed  a  resolution  purporting 
to  grant  to  the  Kings  County  Electric  Railway  Company  the  right 
to  construct  and  operate  an  electric  road  upon  certain  other  streets 
in  the  city  of  Brooklyn.  Upon  the  same  day  the  said  council  passed 
a  resolution  purporting  to  grant  to  the  Brooklyn  City  Railroad  Com- 
pany the  right  to  construct  and  operate  an  electric  road  upon  certain 
other  streets  in  the  city  of  Brooklyn.    Upon  the  23d  day  of  June 
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these  resolutions  were  approved  by  the  mayor  of  said  city.  This 
action  is  brought  by  the  plaintiff,  a  taxpayer  in  said  city,  to  have 
declared  void  the  franchises  thus  granted  to  the  Nassau  Electric 
Railroad  Company  and  the  Kings  County  Electric  Railway  Company, 
on  the  ground  that  the  same  were  fraudulently  granted  and  consti- 
tute a  waste  of  the  city's  property. 

In  the  case  of  Adamson  v.  Railroad  Co.  (reported  in  general  term), 
in  74  Hun,  at  page  3, 26  N.  Y.  Supp.  136,  the  law  has  been  declared  in 
this  department  to  be  that  where  the  common  council  grants  to  a 
railroad  company,  for  nothing,  a  franchise  for  which  the  city  is 
offered  a  substantial  sum  of  money  by  another  railroad  company, 
and  where  such  action  is  in  bad  faith,  and  as  a  matter  of  favor  to 
the  company  receiving  the  grant,  such  action  amounts  to  a  waste 
of  the  public  funds  of  the  municipality,  and  is  within  the  condem- 
nation of  the  statute1  under  which  this  action  is  brought  This 
decision,  whether  right  or  wrong,  must  control  my  decision  in  any 
case  which  involves  the  principle  decided.  It  must  follow,  as  a 
corollary  to  the  proposition  decided,  that  if  the  council,  in  bad  faith, 
and  as  a  matter  of  favoritism,  grants  to  a  railroad  company  a  fran- 
chise for  a  less  sum  than  could  be  obtained  from  a  competing 
company,  such  an  act  is  also  within  the  condemnation  of  the  statute, 
and  this  action  will  lie  to  declare  the  same  void.  Two  propo- 
sitions of  fact  then  remain  to  be  established  by  the  plaintiff  to  enti- 
tle him  to  the  decree  of  the  court:  (1)  That  the  franchises  were 
granted  for  a  less  sum  than  could  be- obtained  from  a  competing 
company;  (2)  that  such  franchises  were  given  in  bad  faith,  and  as 
matter  of  favoritism  to  the  defendant  companies. 

L  The  provision  for  compensation  contained  in  the  grants,  both 
to  the  Nassau  and  to  the  Kings  County  Companies,  requires  the 
companies  to  pay  into  the  treasury  of  the  city  1  per  cent,  of  the 
gross  earnings,  until  the  gross  earnings  shall  amount  to  the  sum 
of  |20,000  per  mile;  thereafter  2  per  cent  until  the  gross  earnings 
shall  amount  to  the  sum  of  f 40,000  per  mile;  thereafter,  3  per  cent 
upon  the  said  amount  of  gross  earnings.  Some  question  is  raised 
as  to  whether  these  consents  are  to  be  construed  as  referring  to  a 
mile  of  single  track,  or  double  track.  I  cannot  see  that  the  ques- 
tion has  any  material  bearing  until  the  company  shall  earn  at  least 
140,000  per  mile  of  double  track,  in  which  case  the  construction  of 
the  statute  would  determine  whether  the  company  was  to  pay  3 
or  4  per  cent,  upon  its  gross  earnings.  Nor  is  it  necessary  to  deter- 
mine whether,  under  the  statute,  the  franchises  could  have  been  sold 
at  auction,  or  granted  for  a  lump  sum  instead  of  for  the  percentage 
compensation.  Under  the  statute  the  common  council  clearly  had 
the  right  to  exact  the  full  3  per  cent,  on  all  the  gross  earnings  re- 
ceived. They  did  not  exact  the  limit  of  compensation  within  the 
law.  The  Union  Street-Railway  Company  had  offered  over  $250,- 
000  for  these  franchises  granted  to  the  defendant  companies.  For 

i  The  statute  referred  to  in  the  opinion  is  Laws  1892,  c.  801,  providing  that 
any  taxpayer  whose  assessment  shall  amount  to  $1,000  may  maintain  an  ac- 
tion against  municipal  officers  to  prevent  waste,  or  to  make  good  any  prop- 
erty, funds,  or  estate  of  the  city. 
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some  portions  of  the  streets  granted  by  these  consents,  they  had 
offered  the  sum  of  |20,000  per  mile.  The  Brooklyn  City  Railroad 
Company  had  offered  $150,000  for  substantially  the  same  privileges. 
Both  in  their  written  communication  to  the  council,  and  at  the 
public  meetings  of  the  committee,  upon  June  9th,  the  Union  Street- 
Railway  Company  had,  through  its  attorneys,  requested,  if  other 
companies  should  bid  higher,  that  such  fact  might  be  made  known 
to  them,  that  they  might  raise  their  bid,  if  they  were  so  advised. 
The  Brooklyn  City  Railroad  Company  had  made  a  similar  request 
in  its  petition  to  the  common  council  The  Union  Street-Railway 
Company  had  further  requested,  if  any  other  form  of  compensation 
was  to  be  called  for,  that  the  terms  and  conditions  might  be  given 
to  them,  that  they  might  bid  thereupon.  The  compensation  exacted 
was  so  exacted,  not  upon  any  bid  by  any  company.  There  was 
no  effort  made  to  ascertain  whether  the  defendant  companies  them- 
selves were  not  willing  to  pay  more  for  the  franchises.  No  oppor- 
tunity was  given,  either  to  the  Union  Street-Railway  Company  or 
the  Brooklyn  City  Railroad  Company,  to  bid  therefor  upon  the  per- 
centage system.  It  is  impossible  to  ascertain,  to  any  degree  of 
accuracy,  what  would  be  the  profits  to  the  city  under  the  system 
adopted.  When,  however,  the  common  council  granted  these  fran- 
chises, for  a  part  only  of  the  compensation  which  it  was  authorized 
to  exact,  to  two  electric  companies,  who  had  made  no  offers  what- 
ever, without  any  endeavor  on  the  part  of  the  council  to  secure  a 
greater  compensation,  and  without  any  opportunity  to  two  compet- 
ing companies  to  bid  therefor,  who  were  asking  these  franchises, 
and  asking  an  opportunity  to  bid,  then,  in  my  judgment,  a  prima 
facie  case  of  waste  is  made.  The  trustees  must  then  assume  the 
burden  of  showing  that  they  have  secured  for  their  cestuis  que  trost- 
ent  a  fair  value  for  the  franchises.  This  burden  they  have  not  as- 
sumed, and  have  not  met.  I  must  therefore  find,  both  upon  the 
facts  and  the  presumptions,  that  the  compensation  that  was  exacted 
was  less  than  could  have  been  procured  for  the  said  franchises. 

2.  Was  such  action  in  bad  faith,  and  as  a  matter  of  favoritism  to 
the  defendant  companies?  There  was  no  requirement  of  law  that 
the  council  should  exact  anything  for  these  franchises.  They  could 
have  given  them  away,  provided  their  action  was  in  good  faith,  and, 
as  they  supposed,  for  the  best  interests  of  the  city.  It  is  only 
when  waste  or  injury  to  the  funds  of  the  city  is  the  result  of  bad 
faith  and  favoritism  that  this  action  is  authorized.  The  consents 
are  regular  upon  their  face.  Some  compensation  is  exacted.  Fraud 
must  be  proved.  The  presumption  of  good  faith  always  attaches  to 
an  act  of  a  public  officer.  We  must  look,  then,  behind  the  grants 
of  the  franchises,  and  ascertain  whether  they  were  in  fact  given  by 
the  members  of  the  board  in  the  honest  fulfillment  of  their  trust, 
and  for  what  they  supposed  to  be  the  best  interests  of  the  city. 
In  examining  this  question,  it  is  proper  to  inquire  what  relations, 
if  any,  existed  between  the  members  of  the  board  whose  actions  are 
questioned  and  the  defendant  companies.  It  appears  from  the  evi- 
dence that  in  1892,  by  the  voice  of  the  same  13  members  of  the 
council  who  voted  for  the  franchises  here  in  suit,  with  one  excep- 
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tion,  valaable  franchises  were  given,  without  compensation,  to  the 
Union  Railroad  Company  and  the  Coney  Island,  Ft  Hamilton  & 
Brooklyn  Railroad  Company.  In  both  of  these  companies,  Mr. 
Flynn,  who  is  the  president  of  the  defendant  companies,  was  largely 
interested.  It  appears  that  in  the  Union  Railroad  Company  he 
owned  a  large  part,  if  not  a  majority,  of  the  stock.  The  gifts  of 
the  city  franchises  at  that  time  were  made  in  the  face  of  an  offer 
by  the  Union  Street-Railway  Company  of  |30,000  therefor,  which 
offer  was  entirely  ignored.  In  April,  1893,  the  same  13  aldermen 
who  voted  for  the  franchises  here  attacked,  with  one  exception, 
passed  resolutions  purporting  to  grant  to  these  defendant  compa- 
nies, without  any  compensation  whatever,  substantially  the  same 
franchises  which  are  here  granted.  This  was  done  in  the  face  of  an 
offer  from  the  Brooklyn  City  Railroad  Company  of  $150,000  for  the 
very  franchises  which  these  aldermen  sought  to  give  away  to  these 
defendant  companies.  Both  of  these  attempted  gifts  miscarried. 
They  are  properly  considered,  however,  when  we  find  these  same 
aldermen  passing  a  resolution  purporting  to  grant  to  these  defend- 
ant companies  these  valuable  franchises  for  a  part  only  of  the  com- 
pensation which  they  were  authorized  to  exact,  without  endeavor 
on  their  part  to  obtain  a  larger  compensation  therefor,  and  refusing 
an  opportunity  to  rival  companies  to  make  any  bids  thereupon.  I 
am  not  unmindful  of  that  part  of  the  mayors  message  of  April  17th 
to  the  council  in  which  it  is  asserted  that,  by  current  rumor,  the 
resolutions  of  April  10th,  by  which  these  gifts  were  made  to  the  de- 
fendant companies,  were  passed  upon  the  assumption  that  the  mayor 
had  the  power  to  regulate  the  compensation.  There  is  no  proof  in 
the  case  which  gives  me  any  reason  to  believe  that  such  was  in  fact 
the  understanding  of  the  board.  These  13  aldermen  by  whose  votes 
this  grant  is  assumed  to  have  been  given  have  stated  fully  their  rea- 
sons for  the  gift.  One  of  those  reasons  is,  as  appears  in  the  report 
of  the  railroad  committee  upon  the  application  of  the  Union  Street- 
Railway  Company,  that  there  is  a  grave  doubt  as  to  the  power  of 
the  Union  Street-Railway  Company  to  extend  its  route  prior  to  the 
construction  of  its  originally  proposed  road.  Justice  Cullen,  in  the 
suit  of  Adamson  v.  Railroad  Co.,  had  just  decided  that  such  an  ex- 
tension was  lawful.  The  chairman  of  the  railroad  committee  had, 
in  the  presence  of  others  on  the  committee,  put  this  question  to  the 
corporation  counsel,  whose  answer  was  that,  if  compelled  to  answer 
it  without  examination,  he  should  have  to  say  no,  but  that  it  was  a 
question  upon  which  he  should  like  to  make  examination.  They 
■did  not  wait,  however,  for  an  examination  by  the  corporation  coun- 
sel. After  the  question  had  been  fairly  decided  by  the  court,  the 
assignment  of  a  doubt  thereupon  as  a  reason  for  their  action  could 
not  have  been  made  in  good  faith.  It  is  evidently  a  pretext,  and 
not  a  reason. 

Another  reason  assigned  was  that  the  extensions  proposed  by 
the  Union  Street-Railway  Company  were  separated  in  several  in- 
stances, not  only  from  each  other,  but  also  from  the  remaining  routes 
•of  the  Union  Street-Railway  Company,  so  that,  if  built  upon,  they 
-would  form  either  distinct  routes,  or  entirely  disconnected  routes 
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from  the  main  routes  of  the  company.  If  the  amended  petition  of 
the  Union  Street-Railway  Company  of  May  22d  were  the  only  in- 
formation possessed  by  this  committee  as  to  the  extensions  proposed, 
the  reasons  would  have  been  good.  But  upon  the  12th  day  of  June, 
a  week  before  the  report  of  this  committee,  there  was  handed  to  the 
president  of  the  council  another  petition  of  the  Union  Street-Railway 
Company,  wherein  the  streets  upon  which  offers  were  made  were 
not  disconnected  from  the  main  line,  or  from  each  other.  The  learn- 
ed counsel  for  the  defendants  argues  that  that  amended  petition 
was  considered  by  the  committee  in  making  its  report.  If  so,  this 
reason  assigned  was  not  assigned  in  good  faith;  it  was  a  pretext,  and 
not  a  reason. 

Another  reason  assigned  is  that  better  facilities  to  the  traveling 
public  would  be  offered  by  the  grants  to  the  defendant  companies. 
The  Coney  Island,  Ft.  Hamilton  &  Brooklyn  Railroad  Company  and 
the  defendant  companies  were  associated  together,  and  were  to  be 
run  in  connection  with  each  other.  These  companies  had  the  con- 
sents of  outlying  towns  through  which  they  proposed  to  construct 
their  roads.  It  was  thus  argued  that  the  proposition  of  the  de- 
fendant companies  presented  more  of  substantial  benefit  to  the 
public  at  large  than  did  the  proposition  of  the  Union  Street-Railway 
Company.  This  reason  is  sufficient,  if  made  in  good  faith.  Was 
it  so  made?  Nothing  whatever  is  said  in  the  reports  of  this  com- 
mittee about  the  proposition  submitted  by  the  Brooklyn  City  Rail- 
road Company.  That  company  had  made  application  for  substan- 
tially these  same  franchises,  and  had  made  an  offer  of  $150,000 
therefor.  That  company  had  already  constructed  in  the  city  of 
Brooklyn,  and  in  outlying  towns,  over  180  miles  of  railroad.  Appli- 
cations were  then  pending  for  consents  for  the  construction  of  80 
miles  farther  in  outlying  towns,  which  applications  were  after- 
wards granted.  The  Brooklyn  City  Railroad  Company  not  only 
made  this  cash  offer,  but  requested  an  opportunity  to  make  fur- 
ther bids  for  that  franchise.  If  the  reason  assigned  be  a  good 
reason  for  preferring  the  defendant  companies  to  the  Union  Street- 
Railway  Company,  it  certainly  can  constitute  no  reason  for  preferring 
the  defendant  companies  to  the  Brooklyn  City  Railroad  Company. 
Every  advantage  thus  gained  would  be  substantially  increased  by 
giving  these  grants  to  the  Brooklyn  City  Railroad  Company,  by  rea- 
son of  its  extended  railroad  already  built  in  and  out  of  the  city  of 
Brooklyn.  It  is  true  that  upon  the  19th  day  of  June  the  Brook- 
lyn City  Railroad  Company  was  given  certain  franchises.  But  what 
they  were  given  constituted  a  very  small  part  of  what  they  were 
asking  for,  and  asking  to  bid  upon,  and  constituted  no  part  of  what 
was  desired  by  the  defendant  companies.  But,  again,  were  the  rea- 
sons assigned  made  in  good  faith,  as  against  the  application  of  the 
Union  Street-Railway  Company?  It  developed  upon  the  trial  that 
this  company  had  a  small  capital.  They  had  made  application, 
however,  to  increase  their  capital  stock.  Of  this  fact  the  board  of 
aldermen  were  notified  by  the  amended  petition  submitted  upon  June 
12th.  They  requested  that  if  there  was  any  objection  to  their  ap- 
plication, by  reason  of  any  defects  of  form  or  substance  that  were 
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curable,  they  be  made  aware  of  that  fact,  that  they  might  core 
the  same.  Suppose  a  private  trustee,  with  property  of  great  value 
for  sale,  were  requested  by  different  persons  to  be  allowed  to  bid 
thereon.  Gould  he  ignore  their  offers,  and  sell  the  property  for  a 
small  sum  to  a  friend,  by  reason  of  the  mere  assertion  of  the  fact 
that  he  questioned  their  good  faith?  Any  assumed  doubt  as  to  the 
good  faith  of  the  application  of  the  Union  Street-Railway  Company 
is  not  a  substantial  reason  for  the  rejection  of  their  offer.  That 
doubt  could  have  been  easily  removed  by  tests  which  they  were 
authorized  to  make  in  the  making  of  conditions  upon  which  such 
bids  should  be  made.  The  council  could  have  said  to  them:  "We 
doubt  the  good  faith  of  your  application.  Prove  it  to  us  by  increas- 
ing your  capital  stock,  and  extending  your  route  to  include  these  out- 
lying towns,  and  you  may  then  bid  for  these  franchises."  In  the 
Adamson  Case,  cited,  Justice  Cullen,  in  his  opinion,  says,  "I  deny 
the  power  of  the  common  council  to  arbitrarily  reject  applications 
on  the  ground  of  doubts  as  to  the  good  faith  of  the  applicants,  with- 
out making  an  investigation  on  the  subject"  This  company  was 
before  the  board  and  its  committee,  asserting  its  good  faith,  and 
offering  any  vouchers  that  should  be  asked.  But  none  were  asked. 
The  board  did  not  care  to  have  the  proof  made. 

Having  examined  the  relations  of  the  parties,  and  found  that  they 
were  such  as  to  cast  suspicion  upon  this  grant,  and  having  examined 
the  reasons  assigned  for  their  action,  and  having  found  that  some, 
if  not  all,  of  those  reasons  were  not  made  in  good  faith,  let  us  look 
a  little  further,  and  see  if  there  is  any  other  fact  to  aid  us  in  the 
solution  of  this  problem.  Going  back  to  the  petitions  presented, 
we  find  in  the  petition  of  the  Union  Street-Railway  Company  specific 
offers  of  compensation  for  those  franchises.  In  the  petition  of  nei- 
ther of  the  defendant  companies  was  there  any  offer  whatever  of 
compensation.  The  question  occurs  to  one,  at  the  outset,  how  did 
these  companies  dare  to  make  an  application  without  an  oiler,  after 
the  decision  in  the  case  of  Adamson  v.  Railroad  Co.?  They  must 
have  known  their  men.  After  the  petitions  were  presented,  came 
then  the  public  hearing  before  the  committee  of  railroads,  upon  June 
9th.  There  stood  the  attorneys  for  the  Union  Street-Railway  Com- 
pany, making  bids  and  increasing  their  own  bids,  and  asking  to  be  al- 
lowed to  know  upon  what  conditions  they  were  to  bid,  and  still  the 
defendant  companies  made  no  bid  whatever.  They  still  were  not 
apprehensive  of  the  result  Upon  the  request  of  the  attorney  for 
the  Union  Street-Railway  Company  to  be  made  acquainted  with 
the  manner  of  the  bidding,  he  was  informed  by  the  chairman  of  the 
committee  that  they  were  not  there  for  that  purpose.  For  what 
purpose  were  they  there?  They  were  trustees  of  the  taxpayers  of 
the  city  of  Brooklyn,  charged  by  their  trust  to  make  most  profitable 
to  those  taxpayers  the  disposition  of  this  valuable  property.  They 
refused  to  give  any  terms  of  sale,  that  willing  bidders  might  make 
bids  thereon.  Private  trustees  have  suffered  the  severest  censure 
of  the  court  for  acts  less  flagrant  The  attorneys  for  the  Union 
Street-Railway  Company  requested  that  if  there  be  objection  to  their 
v.33N.Y.s.no.7— 47 
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bid,  by  reason  of  any  defect  which  was  curable,  they  might  be  notified 
thereof,  that  they  might  cure  such  defects,  and  make  a  bid  that 
would  be  acceptable  to  the  committee  and  to  the  board.  They  were 
informed  by  the  chairman  of  the  railroad  committee  that  they  were 
not  there  for  the  purpose  of  detecting  defects  in  their  application; 
that  that  was  their  lookout  Certainly,  this  committee,  with  the 
aid  of  the  learned  counsel,  has  made  a  most  careful  study  since  that 
time  to  detect  such  defects.  They  did  not,  however,  notify  the  at- 
torneys of  the  competing  companies,  so  that  the  defects  might  be 
cured.  Yet  the  defendants  claim  that  here  were  honest  trustees, 
fulfilling  the  purposes  of  their  trust  in  a  faithful,  conscientious  man- 
ner. Come  then  to  the  meeting  of  June  12th.  Mr.  Grout,  in  be- 
half of  the  Union  Street-Railway  Company,  presented  to  the  presi- 
dent of  the  board  its  amended  petition.  Upon  undisputed  evidence, 
nearly  all  of  the  aldermen  were  present  in  the  board  room.  The 
president  took  the  petition,  and  called  out  these  13  aldermen  who 
were  opposed  to  the  application.  Alderman  Heany  went  into  the 
committee  room,  and  saw  one  of  the3e  13  aldermen  reading  a  paper 
which  was  called  the  "Amended  Petition  of  the  Union  Street-Railway 
Company."  He  asked,  "What  are  you  going  to  do  about  it?"  The 
answer  was,.  "There  will  be  no  meeting  to-day."  Very  soon  the 
president  came  into  the  council  chamber,  and  called  the  council  to 
order.  Six  men  answered  to  their  names  upon  the  roll  call.  Not 
one  was  there  from  among  those  13  except  Alderman  Wafer  who 
had  not  acted  until  that  time  with  the  13.  No  quorum  was  present, 
and  the  council  adjourned.  It  does  not  require  one  learned  in  the 
law  to  interpret  such  action.  It  is  no  less  than  dishonest  evasion 
of  duty.  The  learned  counsel  for  the  defendants  who  tried  this 
case  sees  very  clearly  the  force  of  this  impeachment,  and  seeks  to 
evade  it  by  claiming  that  the  amended  petition  was  nevertheless 
considered,  as  appears  in  the  reports  of  the  committee.  Even  if 
this  be  true,  it  does  not  wipe  out  the  history  of  that  day,  and  the 
inferences  necessarily  drawn  from  it.  But,  if  it  be  true,  then  the 
report  of  the  railroad  committee,  in  assigning,  as  one  of  the  reasons 
for  the  rejection  of  the  application  of  the  Union  Street-Railway 
Company,  that  its  routes  were  disconnected  from  each  other  and 
from  the  main  route,  has  given  a  dishonest  reason,  and  one  that 
the  committee  knew  was  untrue.  Come  next  to  the  meeting  of 
June  19th.  The  amended  petition  which  had  been  attempted  to  be 
introduced  upon  June  12th  was  then  offered,  and  referred  at  once 
to  the  railroad  committee.  Before  looking  at  that  petition,  how- 
ever, the  committee  made  its  report,  by  which  was  recommended  to 
be  granted  to  the  defendant  companies  these  valuable  franchises, 
upon  the  terms  before  specified,  and  by  which  the  application  of  the 
Union  Street-Railway  Company  was  denied.  It  appears  that  the 
percentage  method  of  compensation  was  known  to  the .  defendant 
companies  before  the  meeting.  Alderman  Wafer  swears  that  the 
railroad  committee  had  met,  and  determined  upon  the  percentage 
plan  of  compensation,  and  had  determined  upon  their  reports.  Al- 
derman Thomas  was  a  member  of  that  committee,  and  had  no  no- 
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tice  whatever  of  such  a  meeting,  or  no  notice  of  the  intended  action 
of  the  majority  of  the  committee.  A  notice  was  sent  late  to  him 
of  a  meeting,  of  which  he  afterwards  heard  by  accident  from  Al- 
derman Jordan.  That  meeting  he  attended,  but  at  that  time  there 
was  no  discussion  as  to  the  percentage  plan  of  compensation,  nor 
was  there  any  determination  as  to  what  should  be  the  report.  The 
first  information  which  Alderman  Thomas  had  of  the  intended 
report  of  the  majority  of  the  committee  was  a  few  moments  before 
the  meeting  of  June  19th,  when  he  was  asked  to  sign  it.  Alderman 
Thomas  was  opposed  to  these  grants.  If  he  had  been  present  at  the 
meeting  with  the  committee  when  the  percentage  plan  was  deter- 
mined upon,  probably  these  competing  companies  would  have  known 
of  that  fact,  and  have  made  bids  upon  that  plan.  But  this  was 
not  what  the  railroad  committee  or  these  defendants  desired.  They 
wanted  no  bids  upon  the  percentage  plan.  They  did  not  even  at- 
tempt to  get  a  better  compensation  from  the  defendant  companies. 
Alderman  Thomas  requested  that  he  be  given  an  opportunity  to  ex- 
amine the  reports  from  his  own  committee,  and  that  an  adjourn- 
ment be  had  for  that  purpose.  This  was  refused.  Speeches  were 
made  by  several  aldermen  in  opposition  to  these  reports.  Not  one 
word  was  said  by  any  one  in  their  behalf.  It  appeared  to  be  un- 
necessary. By  the  vote  of  these  same  13  these  valuable  franchises 
were  then  given  to  these  defendant  companies  without  giving  to 
the  Union  Street  Railway  Company  or  the  Brooklyn  City  Railroad 
Company  any  opportunity  to  bid  therefor. 

The  learned  counsel  for  the  defendants,  however,  ingeniously  argues 
that  that  was  the  plan  called  for  by  the  statute;  that  that  was 
the  plain  referred  to  in  the  message  from  the  mayor,  in  one  of  his 
communications  to  the  council;  and  that  these  companies,  there- 
fore, should  have  known  that  that  was  the  proper  plan  upon  which 
they  should  make  their  bids.  Whatever  should  have  been  known, 
however,  not  only  the  Union  Street-Railway  Company,  but  also  the 
Brooklyn  City  Railroad  Company,  understood  that  the  compensa- 
tion was  to  be  in  the  form  of  a  lump  sum.  It  matters  little  what 
wan  the  cause  of  this  mistake.  It  existed.  It  was  apparent  to 
those  trustees,  who  were  dealing  with  the  property  of  their  cestuis 
que  trustent,  of  great  value.  They  knew  the  mistake.  If  they 
were  honest  trustees,  they  would  have  corrected  the  mistake,  so 
that  these  other  companies  would  have  had  an  opportunity  to  bid 
upon  the  plan  which  was  adopted. 

The  consents  themselves  have  one  significant  feature.  In  the  pro- 
vision for  the  payment  of  a  percentage  of  gross  receipts,  is  inserted 
the  clause,  "realized  by  it."  Under  the  strict  wording,  then,  if 
this  road  were  rented  for  a  nominal  sum  only,  the  percentage  could 
be  collected  only  on  that  nominal  sum.  It  is  not  necessary  to  con- 
strue these  words  so  placed.  Counsel  for  defendants  argue  that  the 
percentages  are  to  be  estimated  on  receipts  on  miles  of  streets,  and 
not  of  single  track,  and  that  it  is  impossible  that  they  should  come 
below  the  f 20,000,  and  will  reach  nearly,  if  not  quite,  $ 40,000.  Why, 
then,wa«  any  provision  inserted  for  1  per  cent  on  receipts  less  than 
-S'iO.OOO  a  mile?    Has  this  provision  any  connection  with  the  words, 
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"realized  by  it"?  They  are  not  found  in  the  statute.  They  are 
carefully  chosen,  and  carefully  placed.  They  were  not  put  there 
unwittingly. 

In  every  act  of  the  committee,  or  of  the  13  aldermen  who  voted 
for  these  franchises,  there  is  an  apparent  determination  to  grant  to 
these  defendant  companies  these  valuable  rights  for  as  small  a  sum 
as  they  dare.  Foiled  in  their  attempt  to  give  them  away,  their 
studied  effort  is  to  prevent  competition.  False  to  their  trust,  they 
endeavor  to  sell  the  property  of  their  cestuis  que  trustent  for  as  little 
as  they  can  get.  The  evidence  of  their  fraudulent  purpose  is  both 
direct  and  circumstantial.  It  leaves  in  my  mind  not  the  shadow  of 
a  doubt  Learned  counsel  have  endeavored  to  cover  the  fraud  by 
reports  of  this  committee,  ingeniously  drawn.  With  great  ability 
have  the  counsel  sought  to  divert  the  issue  in  this  case  unto  a  trial 
of  the  good  faith  of  the  Union  Street-Bailway  Company.  The 
amended  petition  of  that  company,  of  May  22d,  whereby  they  sought 
to  obtain  13  disconnected  routes,  may  well  have  caused  suspicion 
in  the  minds  of  the  board  as  to  the  good  faith  in  presenting  the  same. 
If  they  had  honestly  met  the  amended  petition  of  June  10th,  which 
was  given  to  the  chairman  of  the  board  upon  June  12th,  and  the 
railroad  committee  had  been  frank  with  this  company  upon  June 
9th,  some  color  would  have  been  given  to  the  good  faith  of  their 
suspicions.  When  their  action  is  considered,  however,  in  the  light 
of  the  application  of  the  Brooklyn  City  Railroad  Company,  as  well 
as  of  the  Union  Street-Railway  Company,  this  action  stands  unde- 
fended.   The  franchises  are  declared  void. 


(80  Hun,  598.) 

KISSAM  v.  BROOKLYN  EL.  R.  CO.  et  al. 

(Supreme  Court,  General  Term,  Second  Department  May  18.  1895.) 

Elevated  Railroads— Injuries  to  Abutters— Judgment. 

In  an  action  to  enjoin  the  operation  of  an  elevated  railroad,  and  for 
damages  caused  by  interfering  with  the  easements  appurtenant  to  plain- 
tiff's premises,  a  judgment  awarding  damages  to  plaintiff  must  require 
a  release  of  the  easements  interfered  with,  and  of  any  mortgage  that 
may  exist  thereon. 

Appeal  from  special  term,  Kings  county. 

Action  by  Phebe  R.  Kissam  against  the  Brooklyn  Elevated  Rail- 
road Company  and  another  for  injunction  and  damages.  Judg- 
ment was  entered  in  favor  of  plaintiff,  and  defendants  appeal.  Modi- 
fied. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

"William  H.  Page,  Jr.,  for  appellants. 
Francis  Russell  Whitney,  for  respondent 

BROWN,  P.  J.  The  findings  of  the  trial  court  upon  the  question 
of  value  are  not  without  support  in  the  testimony,  and  we  cannot 
say  that  the  proof  preponderated  in  favor  of  a  contrary  result. 
While  the  plaintiff's  case  is  not  a  strong  one,  we  are  of  the  opinion 
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that  the  conclusions  of  fact  must  stand;  None  of  the  exceptions 
taken  require  a  reversal  of  the  judgment  The  judgment  is,  how- 
ever, defective  in  form,  and  must  be  modified  so  as  to  provide  that 
the  plaintiff,  upon  receiving  the  amounts  adjudged  as  damages,  shall 
execute  and  deliver  to  the  defendants  a  release  of  the  easement 
claimed  to  be  injured,  and  a  release  of  any  mortgage  or  other  lien 
that  may  exist  thereon.  So  modified,  the  judgment  must  be  af- 
firmed, without  costs.    All  concur. 


(86  Hun,  600.) 

ANDERSEN  v.  PETEREIT  et  at 

(Supreme  Court,  General  Term,  Second  Department  May  18,  1895.) 

Boilding  Contracts — Substantial  Performance. 

A  finding  that  a  building  contract  was  substantially  performed  cannot 
be  sustained,  where  it  appears  that  the  foundations  were  of  less  size 
than  specified  in  the  contract,  and  were  constructed  of  inferior  material; 
that  the  timbers  in  the  frame  of  the  building  and  in  the  partitions  were 
smaller  than  called  for  by  the  specifications;  that  the  chimneys  were  out 
of  plumb,  floors  and  ceilings  out  of  level,  walls  uneven,  and  corners  not 
square;  and  that  the  doors,  windows,  and  blinds  were  defective,  and  of 
poor  material. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  John  M.  Andersen,  as  executor,  against  Frederick  Pet- 
ereit  and  another,  to  foreclose  a  mechanic's  lien.  Judgment  was  en- 
tered in  favor  of  plaintiff,  and  defendants  appeal.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Abm.  L  Elkus,  for  appellants. 
Herbert  D.  Lent,  for  respondent. 

BROWN,  P.  J.  This  action  was  brought  to  foreclose  a  mechanic's 
lien  filed  by  Andrew  Andersen,  the  plaintiffs  testator,  against  the 
property  of  the  defendant  Anderson  entered  into  a  written  con- 
tract with  the  defendant  to  erect  for  him  a  dwelling  house  according 
to  certain  plans  and  specifications  for  the  sum  of  $ 3,200.  The  final 
payment  was  to  be  $1,300,  and  was  to  be  made  upon  the  completion 
and  acceptance  of  the  building.  The  lien  was  filed  for  the  amount 
of  the  final  payment  The  action  was  defended  on  the  ground  that 
the  work  had  not  been  performed  in  accordance  with  the  drawings 
and  specifications.  The  referee  found  that  the  contract  was  sub- 
stantially performed,  but  that,  by  reason  of  defective  work  and 
defective  materials  used  in  the  construction  of  the  house,  the  de- 
fendant was  entitled  to  deduct  $ 300  from  the  balance  of  the  contract 
price,  and  that  the  defects  in  the  building  were  not  substantial  ones, 
and  did  not  pervade  the  whole  work,  and  that  "they  were  not  so 
essential  that  the  object  of  the  parties  failed  of  accomplishment  by 
reason  thereof."  The  referee  has  not  found  the  particular  defects 
in  the  building  or  materials  for  which  he  made  the  allowance  of 
$300,  and  it  is  impossible  for  this  court,  from  an  examination  of  the 
evidence,  to  ascertain  what  matters  were  intended  to  be  covered 
by  that  allowance.   In  response  to  requests  to  find,  made  by  the  de- 
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fen  dan  t,  the  referee  negatived  nearly  all  the  claims  of  variation  from 
the  contract  made  by  the  defendant  He  found  that  some  of  the 
doors  and  windows  furnished  were  not  of  good  material,  and  did 
not  comply  with  the  contract,  and  that  the  footing  courses  under 
the  foundation  walls  and  chimneys  did  not  extend  six  inches  beyond 
the  walls  and  chimneys,  as  required  by  the  contract.  Ordinarily, 
the  question  of  substantial  performance  has  been  held  to  be  one  of 
fact;  but  it  was  said  in  Crouch  v.  Gutmann,  134  N.  Y.  45,  54,  31  N. 
E.  271,  that  the  cost  of  the  completion  of  work  by  remedying  de- 
fects or  supplying  omissions  in  it  to  meet  the  requirements  of  a 
contract  may  be  so  great  as  to  preclude  the  conclusion  of  substantial 
performance.  In  that  case  the  fair  value  of  the  labor  and  ma- 
terials necessary  to  remedy  defective  work  was  but  f 205,  and  yet 
three  judges  dissented  from  an  affirmance  of  a  judgment  in  favor  of 
the  plaintiff  on  the  ground  that  the  defective  performance  of  the 
contract  was  sufficient  to  defeat  a  recovery.  In  Flaherty  v.  Miner, 
123  N.  Y.  382,  25  N.  E.  418,  the  price  of  the  work  fixed  in  the  con- 
tract was  |3,500.  The  jury  allowed  the  defendant  f 600  for  the  ex- 
pense of  doing  work  which  the  plaintiff  was  bound  under  the  con- 
tract to  do,  and  it  was  said  by  the  court  "that,  if  it  had  appeared  upon 
the  trial  without  dispute  that  such  a  substantial  portion  of  the  work 
remained  to  be  done,  *  •  *  it  might  well  be  that  the  plaintiff 
could  not  have  recovered  upon  the  theory  of  a  substantial  perform- 
ance." There  was  no  exception,  however,  that  presented  that  ques- 
tion for  decision  in  the  court  of  appeals,  and  hence  the  judgment  was 
affirmed.    In  Crouch  v.  Gutmann,  the  court  said: 

"The  rule  of  substantial  performance  should  not  be  extended  beyond  the 
purpose  In  view  when  the  relaxation  of  the  strict  performance  was  adopted, 
which  was  founded  upon  equitable  considerations  in  furtherance  of  justice, 
and  made  applicable  to  cases  of  honest  intention  of  contractors  to  fairly  per- 
form their  contracts,  and  who  shall  in  the  main  have  done  so,  with  only 
slight  defects  or  omissions  inadvertently  and  unintentionally  caused  and  ap- 
pearing In  the  work." 

If  a  contractor  should  -fail  to  perform  some  distinct  or  specific 
piece  of  work,  which,  by  his  contract,  he  had  stipulated  to  do,  the 
value  of  which  was  one-tenth  of  the  contract  price,  there  would,  I 
think,  be  no  question  that  there  was  not  a  substantial  performance 
of  the  agreement.  The  rule  still  prevails  that  the  plaintiff  must 
show  performance  when  that  is  a  condition  of  payment.  The  relaxa- 
tion of  its  strict  application  in  cases  arising  under  building  con- 
tracts was  not  intended  to  permit  courts  and  juries  to  substitute  a 
money  indemnity  as  an  equitable  compensation  for  unfulfilled  cove- 
nants of  the  contract,  but  arose  because  of  the  difficulty  of  complying 
with  entire  exactness  with  all  the  particulars  embodied  in  that  class 
of  agreements.  Hence  it  has  been  repeatedly  said  in  the  decisions 
that  it  is  only  in  cases  where  there  has  been  no  willful  omission  by 
the  contractor,  but  he  has  honestly  and  faithfully  performed  the 
contract  in  all  its  substantial  particulars,  that  he  will  not  be  held  to 
have  forfeited  his  remuneration  by  mere  technical  or  unimportant 
omissions  or  defects.  The  rule  stated  by  Judge  Church  in  Glacius 
v.  Black,  50  IS.  Y.  145,  and  which  has  been  frequently  repeated  in 
later  decisions  was  that,  if  the  defects  or  omissions  are  so  numerous 
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and  prevailing  as  to  show  that  Hie  whole  job  was  done  in  a  slovenly 
and  improper  manner,  not  conforming  substantially  with  the  plans 
and  specifications,  there  was  no  rule  of  law  which  entitled  the 
claimant  to  compensation.  When  the  defective  work  bears  such  a 
proportion  to  the  whole  contract  as  it  does  in  this  case,  I  think  it  a 
subject  of  grave  doubt  whether  a  recovery  could  be  sustained  by  the 
contractor  on  the  theory  of  substantial  performance.  In  this  case 
it  is  not,  however,  necessary  to  rest  our  decision  upon  the  amount 
of  the  value  of  the  defective  work,  as  the  defects  and  omissions  were 
so  numerous  that  they  must  be  held  to  have  pervaded  the  whole  job. 
The  allowance  made  by  the  referee  for  defective  work  was  evidently 
not  based  upon  the  testimony  offered  by  the  plaintiff,  as  his  witnesses 
testified  that  |25  would  remedy  all  defects.  The  testimony  intro- 
duced by  the  defendant  showed  defects  which  ran  through  the  whole 
work.  Foundations  were  of  less  size  than  specified,  and  constructed 
of  inferior  material;  timbers  in  the  frame  of  the  building  and  in  the 
partitions  were  smaller  than  called  for  by  the  specifications;  the 
chimneys  were  out  of  plumb,  floors  and  ceilings  out  of  level,  walls 
uneven,  and  corners  not  square;  doors,  windows,  and  blinds  were 
defective,  and  of  poor  material;  and  generally  defective  work  was 
the  rule,  and  not  compliance  with  the  contract;  and  in  one  impor- 
tant particular  the  plans  and  specifications  were  departed  from  to 
such  an  extent  as  to  preclude  the  conclusion  of  performance.  The 
specifications  provided  that  the  contractor  should  put  footings  of 
heavy,  rough  stone  under  all  foundation  walls,  piers,  posts,  and 
chimneys,  to  be  not  less  than  six  inches  thick,  and  to  project  not  less 
than  six  inches  on  all  sides  of  walls  and  piers.  The  referee  found 
that  there  were  footing  courses  under  the  walls  and  chimneys,  but 
that  they  did  not  extend  six  inches  beyond  the  walls,  and  it  appears 
from  the  testimony  of  the  mason  that  the  stones  used  were  not  as 
thick  as  called  for  by  the  specifications.  There  was  no  ambiguity 
about  the  contract  in  this  respect,  and  the  defect  is  not  one  that  can 
now  be  remedied.  The  defendant  has  a  right  to  have  his  house  erect- 
ed according  to  his  own  idea  of  strength  and  utility,  and  the  contrac- 
tor was  bound  to  construct  the  wall  of  the  size  and  character  specified. 
"If  the  owner,  having  regard  to  strength  and  durability,  has  con- 
tracted for  walls  of  specific  materials,  to  be  laid  in  a  particular 
manner,  *  *  *  the  builder  has  no  right  to  substitute  his  own 
judgment  for  that  of  others.  *  *  *  Having  departed  from  the 
agreement,  if  performance  has  not  been  waived,  the  law  will  not  al- 
low him  to  allege  that  he  has  made  as  good  a  building  as  the  one 
he  engaged  to  erect."  Smith  v.  Brady,  17  N.  Y.  186, 187.  In  Glacius 
v.  Black,  67  N.  Y.  563,  a  judgment  in  favor  of  the  plaintiff  was  re- 
versed by  the  court  of  appeals  for  a  departure  from  the  specifications, 
no  more  important  than  in  the  respect  here  found  by  the  referee. 
There  was  no  difficulty  in  complying  with  this  provision  of  the  con- 
tract, and  the  contractor's  act  in  departing  from  it  was  willful,  and 
it  cannot  be  legally  justified  without  absolutely  setting  aside  the 
rule  which  requires  performance  of  the  contract  as  a  condition  of  a 
recovery  of  the  stipulated  compensation.  The  case  is  not  one  of 
substantial  performance,  but  one  where  the  builder  substitutes  his 
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own  judgment  of  what  is  necessary  in  place  of  the  stipulation  of  the 
contract.  The  case,  in  this  respect,  was  one  of  a  failure  to  perform, 
and  the  omission  is  fatal  to  the  plaintiff's  right  to  recover. 

It  is  claimed  by  the  respondent  that  the  defendant  waived  the 
defects  in  the  performance  of  the  contract  Waiver  is  largely  a 
question  of  intention,  and  we  do  not  think  that  the  evidence  before 
us  would  permit  the  conclusion  that  the  defendant  surrendered  his 
right  to  have  the  plans  and  specifications  complied  with.  The  ref- 
eree, however,  made  no  findings  upon  this  question,  and  it  is  not 
before  us  for  review.  The  judgment  must  be  reversed,  the  order  of 
reference  vacated,  and  a  new  trial  granted;  costs  to  abide  the  event 
All  concur. 


.(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Removing  Cloud  prom  Title— When  Action  Lies. 

An  action  will  He  to  remove  the  cloud  from  title  to  land  sold  nnder 
execution  against  the  apparent  owner,  and  purchased  by  defendant 
where  the  execution  debtor,  before  the  judgment  was  recorded  in  the 
county  where  the  land  was  situated,  had  conveyed  the  land  to  plaintiff, 
but  the  deed  was  lost  without  ever  having  been  recorded,  and  a  new  deed 
was  given  after  the  judgment  was  recorded. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Margaret  J.  Travis  against  Edward  R.  Phelps  to  remove 
a  cloud  on  title  to  land.  The  complaint  was  dismissed,  and  plain- 
tiff appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  CULLEN,  J. 

Joseph  O.  Crane,  for  appellant. 
Benjamin  P.  Gerding,  for  respondent 

BROWN,  P.  J.  When  this  action  came  on  for  trial  at  the  special 
term,  the  complaint  was  dismissed  upon  the  ground  that  the  facts 
stated  therein  did  not  constitute  a  cause  of  action.  We  are  of  the 
opinion  that  this  ruling  was  erroneous,  and  that  the  judgment  must 
be  reversed.  The  action  is  one  to  remove  a  cloud  upon  the  title  to 
land  in  Westchester  county,  of  which  plaintiff  alleges  she  is  in  pos- 
session and  seised  in  fee  simple.  The  complaint  alleges  the  follow- 
ing facts:  Bernard  Travis  acquired  title  to  the  land  on  August 
24,  18(54,  by  a  deed  which  was  duly  recorded  on  September  6,  1864. 
By  a  deed  dated  October  26,  1877,  and  recorded  October  29,  1887, 
he  conveyed  the  land  to  Leonard  Travis,  who,  on  March  3,  1885, 
reconveyed  it  to  Bernard.  That  the  deed  from  Leonard  to  Bernard 
was  lost,  and  that  on  May  13, 1891,  Leonard  and  his  wife  executed  an- 
other deed  to  Bernard  for  the  purpose  of  taking  the  place  of  the  lost 
deed,  and  on  November  14,  1892,  Bernard  Travis  conveyed  the  land 
to  the  plaintiff.  On  March  3,  1885,  the  defendant  recovered  a  judg- 
ment against  Leonard  Travis  in  the  supreme  court  for  the  county 
of  New  York  for  $225,  a  transcript  whereof  was  filed  and  judgment 
docketed  thereon  in  Westchester  county  on  August  29,  1888.  Exe- 
cution was  issued  thereon  to  the  sheriff  on  March  22,  1893,  and  the 
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property  sold  to  the  defendant  on  June  24, 1893,  to  whom  the  sheriff 
delivered  the  usual  certificate  of  sale,  which  had  been  filed  in  the 
clerk's  office  of  Westchester  county.  The  defendant  answered,  ad- 
mitting all  the  facts  alleged  as  to  the  recovery  of  the  judgment 
against  Leonard  Travis,  and  the  issuing  of  execution  thereon,  and 
the  sale  of  the  land  by  the  sheriff,  and  denied  all  other  allegations 
of  the  complaint.  The  rule  applicable  to  this  class  of  actions  is  well 
settled.  They  can  be  maintained  only  where  the  pretended  title, 
which  it  is  alleged  constitutes  a  cloud  or  the  proceeding  which  it  is 
apprehended  will  create  one,  is  apparently  valid  on  its  face,  and  the 
party  in  possession  will  be  compelled  to  resort  to  extrinsic  evidence 
to  show  the  validity  of  the  pretended  title,  and  to  defend  his  own. 
Lehman  v.  Roberts,  86  N.  Y.  232;  Bockes  v.  Lansing,  74  N.  Y.  437; 
Smith  v.  Beid,  134  N.  Y.  577,  578,  31  N.  E.  1082.  In  this  case,  assum- 
ing, as  we  must,  on  this  appeal,  that  the  facts  alleged  in  the  com- 
plaint are  true,  the  proceedings  under  which  the  defendant  acquired 
the  sheriffs  certificate  were  apparently  valid;  and  if  the  sale  had 
been  perfected,  and  the  defendant  had  received  a  deed  for  the  land, 
he  would,  in  an  action  to  recover  its  possession,  have  established  a 
prima  facie  case  by  the  production  of  the  record  of  the  proceedings 
resulting  in  the  sale.  On  the  other  hand,  the  plaintiff's  title  was 
apparently  subject  to  the  judgment,  and  extrinsic  evidence  was  neces- 
sary to  show  that  that  apparent  title  was  not  the  real  title.  Upon 
the  record,  Leonard  Travis,  the  judgment  debtor,  was  the  apparent 
owner  of  the  land  from  October  29,  1877,  to  May  13,  1891.  The 
judgment,  therefore,  apparently  attached  as  a  lien  in  August,  1888, 
when  it  was  docketed  in  Westchester  county.  To  prove  that  what 
was  thus  apparent  was  not  the  real  fact,  the  plaintiff  alleged  that 
Leonard  had  conveyed  the  land  to  Bernard  Travis  in  1885,  and  that 
the  deed  had  been  lost,  and  that  the  deed  of  1891  was  but  a  substitute 
for  the  lost  conveyance.  These  facts  created  a  case  within  the  juris- 
diction of  a  court  of  equity.  The  judgment  must  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

1.  Municipal  Corporations — Actions  against— Limitation. 

A  provision  of  a  city  charter  prescribing  a  special  limitation  of  actions 
for  personal  injuries  is  valid,  as  the  constitution  of  New  York  does  not 
require  laws  to  be  uniform  in  their  operation  throughout  the  state. 

2.  Samb— Action  against  Contractor. 

A  provision  of  a  city  charter  that  no  action  shall  be  maintained  against 
the  city  for  injuries  caused  by  defective  streets,  unless  notice  of  the  claim 
shall  have  been  given  to  the  city  in  writing  within  a  certain  time,  does 
not  affect  the  right  to  sue  the  person  by  whose  act  the  street  was  ren- 
dered defective. 

Appeal  from  circuit  court,  Westchester  county. 


Action  by  William  W.  Rider  against  the  city  of  Mt  Vernon  and 
John  Borgwald  for  personal  injuries.    Prom  a  judgment  entered 
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on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeal.  Reversed  as  to  defendant 
city.   Affirmed  as  to  defendant  Borgwald. 
Argned  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

David  Swits,  for  appellant  the  City  of  Mt  Vernon. 
Isaac  N.  Mills,  for  appellant  Borgwald. 
William  M.  Safford,  for  respondent 

BROWN,  P.  J.  The  plaintiff  was  injured  by  the  upsetting  of  Ms 
wagon  while  driving  on  one  of  the  public  streets  of  the  city  of  Mt. 
Vernon  on  the  night  of  August  6,  1893.  The  accident  was  caused 
by  driving  upon  a  heap  of  sand  which  had  been  deposited  in  the 
street  by  the  defendant  Borgwald,  who,  as  a  contractor,  was  erect- 
ing a  building  upon  land  adjoining  the  street.  The  testimony  was 
ample  to  establish  the  negligence  of  the  defendants,  and  the  free- 
dom from  negligence  of  the  plaintiff.  The  charter  of  the  city  (Laws 
1892,  c  182,  §  164),  provides  as  follows: 

"All  claims  against  the  city  for  Injuries  to  the  person  or  property  claimed 
to  have  been  caused  or  sustained  by  defects,  want  of  repairs  or  obstruc- 
tions from  snow  or  ice  or  other  causes  in  the  highways,  streets,  sidewalks 
or  crosswalks  of  the  city,  shall  be  presented  to  the  common  council  within 
three  months  after  the  said  injury  is  received.  Such  writing  shall  describe 
the  time,  place,  cause  and  extent  of  the  injury  so  far  as  then  practicable, 
verified  by  the  oath  of  the  claimant,  if  practicable,  or  otherwise  if  not,  the 
omission  to  present  said  claim  as  aforesaid  within  three  months  shall  be  a 
bar  to  any  claim  or  action  therefor  against  the  city,  and  no  action  shall 
be  commenced  against  said  city  on  such  claim  until  after  two  months  from 
the  presentation  of  said  claim." 

The  plaintiffs  injury  was  received  on  August  6,  1893,  bot  the 
claim  against  the  city  was  not  presented  to  the  common  council  un- 
til November  21st  It  bore  date  and  was  acknowledged  on  Novem- 
ber 13th,  and  was  delivered  to  the  city  clerk  on  November  15th. 
The  counsel  for  the  city  seasonably  moved  to  dismiss  the  complaint 
on  the  ground  that  the  claim  was  not  presented  within  three  months 
after  the  injury  was  received,  which  motion  was  denied,  to  which 
ruling  exception  was  duly  taken.  It  was  essential  to  the  main- 
tenance of  the  action  against  the  city  to  prove  that  the  provision  of 
the  charter  which  I  have  quoted  had  been  complied  with,  and  the 
failure  to  serve  the  claim  upon  the  common  council  within  three 
months  after  the  injury  was  received  was  fatal  to  the  plaintiff's 
case.  Olmstead  v.  Town  of  Pound  Ridge,  71  Hun,  25,  24  N.  Y.  Supp; 
615;  Curry  v.  City  of  Buffalo,  135  N.  Y.  366,  32  N.  E.  80.  The  con- 
tention of  the  respondents  that  a  statute  of  limitation  must  be  uni- 
form throughout  the  state,  and  can  only  be  established  by  a  general 
act  of  the  legislature,  has  no  support  in  the  constitution  or  the  de- 
cisions of  the  courts.  There  is  no  provision  of  our  state  constitu- 
tion which  requires  that  laws  shall  be  uniform  in  their  operation 
throughout  the  state,  and  the  whole  matter  of  municipal  liability 
is  subject  to  legislative  control.  The  legislature  may  prohibit  all 
actions  of  this  character  against  municipalities,  and  it  may  impose 
such  conditions  precedent  to  the  maintenance  of  such  actions  as  it 
sees  fit;  and  it  may  prescribe  one  limitation  for  one  city,  and  an- 
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other  period  for  others.  Curry  v.  City  of  Buffalo,  supra.  It  was 
error,  therefore,  to  deny  the  motion  to  dismiss  the  complaint  against 
the  city,  and  the  exception  to  that  ruling  must  be  sustained. 

The  failure  to  serve  the  claim  for  injuries  upon  the  common  coun- 
cil of  the  city  is  not,  however,  available  as  a  defense  to  the  defend- 
ant Borgwald.  The  liability  of  this  defendant  was  not  alone  a 
joint  liability,  but  a  several  one  All  who  caused  the  injury  were 
liable,  and  could  be  sued  separately,  or  all  could  be  joined  in  one 
suit  The  jury  could  have  found  a  verdict  against  one  defendant, 
and  acquitted  the  other,  and  the  court  could  have  dismissed  the 
action  against  the  city,  and  retained  it  against  Borgwald.  In  fact, 
as  originally  brought,  the  action  was  also  against  the  owner  of 
the  property  upon  which  the  building  was  being  erected,  and  was 
dismissed  as  against  him  upon  the  trial,  but  that  fact  did  not  affect 
the  right  of  the  plaintiff  to  proceed  with  the  action  against  the 
other  defendants.  This  court  has  the  same  power  as  the  trial 
court,  and  we  may  sustain  the  judgment  as  to  one  defendant  and 
reverse  it  as  to  the  other.  We  have  examined  the  exceptions  taken 
by  the  defendant  Borgwald,  but  find  none  that  affect  the  validity  of 
the  judgment  against  him.  Tbe  judgment  against  the  city  of  Mt. 
Vernon  and  the  order  denying  tie  motion  for  a  new  trial  as  to 
such  defendant  must  be  reversed,  and  the  complaint  dismissed,  with 
costs.  The  judgment  and  order  against  the  defendant  Borgwald 
must  be  affirmed,  with  costs.   All  concur. 


Tknahcy  from  Mouth  to  Month— Notice  to  Qdit. 

Where  a  tenant  from  month  to  month  gives  notice  of  his  intention  to 
qnit  at  the  end  of  the  month,  the  landlord  need  not  give  the  five-days 
notice  required  by  Laws  1889,  c  357,  in  order  to  entitle  him  to  remove 
the  tenant  for  holding  over.  , 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Otto  Hoske  against  Henry  Gentzlinger  to  recover  dam- 
ages for  an  alleged  unlawful  entry  on  real  estate.  Judgment  was 
entered  on  a  verdict  in  favor  of  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  OULLEN,  J  J. 

William  N.  Cohen,  for  appellant 

Alfred  &  Charles  Steckler,  for  respondent 

BROWN,  P.  J.  This  action  was  brought  to  recover  damages  for 
an  alleged  unlawful  entry  upon  property  on  Graham  avenue,  in  the 
city  of  Brooklyn,  of  which  the  plaintiff  claimed  to  be  in  possession 
as  a  tenant  of  the  defendant,  and  for  injury  to  property  therein. 
It  appeared  that  the  plaintiff  had  been  in  occupation  of  the  premises 
as  a  monthly  tenant  of  the  defendant  for  upwards  of  three  years.  On 
June  1, 1891,  he  paid  the  rent  for  that  month  in  advance  to  William 
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Gentzlinger,  the  defendant's  son  and  agent,  and  received  a  receipt 
which  stated  that  the  rent  was  for  the  month  "to  commence  June  1, 
1891,  and  ending  July  1,  1891."  William  Gentzlinger  testified  that 
when  plaintiff  paid  him  that  rent  he  told  him  that  he  had  bought  a 
house  on  Meeker  avenue,  and  that  he  would  move  out  of  defendant's 
house  at  the  end  of  June.  That  the  witness  could  put  up  a  notice 
"To  let,"  and  if  any  one  came  to  see  the  house  he  would  iet  them 
come  in,  and  would  show  it  to  them.  Thereafter  two  notices  were 
put  on  the  premises.  One  was,  "This  house  to  let,"  and  the  other, 
"This  business  will  remove  to  50  Meeker  avenue."  The  former  re- 
mained on  the  house  until  a  short  time  prior  to  July  1st,  when  it 
was  rented  to  another  tenant;  and  the  latter,  until  it  was  removed 
by  the  defendant's  agent  On  July  1st  the  plaintiff  tendered  to 
William  Gentzlinger  the  rent  for  the  month  of  July,  which  was  re- 
fused, and  in  the  afternoon  of  that  day  defendant,  by  his  agent, 
broke  open  the  door  of  the  store  on  the  first  floor  of  the  building,  and 
removed  therefrom  such  property  as  was  then  therein.  The  amount 
and  value  of  this  property  was  in  dispute,  but  it  is  of  no  importance 
upon  this  appeal. 
By  chapter  357,  Laws  1889,  it  is  provided: 

"No  monthly  tenant  shall  hereafter  be  removed  from  any  lands  or  tene- 
ments in  the  city  of  New  York  or  In  the  city  of  Brooklyn,  on  the  ground  of 
holding  over  his  term  (except  when  the  same  expires  on  the  first  day  of 
May),  unless  at  least  five  days  before  the  expiration  of  the  term  the  land- 
lord or  his  agent  serves  upon  the  tenant,  in  the  same  manner  in  which 
a  summons  in  summary  proceedings  is  now  allowed  to  be  served  by  law, 
a  notice  in  writing  to  the  effect  that  the  landlord  elects  to  terminate  the 
tenancy,  and  that  unless  the  tenant  removes  from  said  premises  on  the  day 
on  which  his  term  expires,  the  landlord  will  commence  s*nmary  proceedings 
under  the  statute  to  remove  such  tenant  therefrom." 

The  court  charged  the  jury  that,  if  the  tenant*  gave  notice  of  his 
intention  to  quit  at  the  end  of  the  month,  it  was  not  necessary  for 
the  landlord  to  give  the  five-days  notice  required  by  law,  and  that 
the  defendant  had  a  right  to  take  possession  on  July  1st,  to  which 
the  plaintiff  took  an  exception.  We  are  of  the  opinion  that  this 
charge  was  correct.  The  statute  quoted  was  enacted  for  the  benefit 
of  tenants.  It  required  from  a  landlord  a  notice  of  his  intention 
to  terminate  a  tenancy,  and  protects  tenants  from  removals  without 
being  afforded  an  opportunity  to  secure  other  property.  But  It  has 
no  application  to  a  case  where  the  tenancy  is  terminated  by  the  act 
of  the  tenant  In  such  a  case  there  is  no  reason  that  the  landlord 
should  serve  a  notice,  and  such  a  requirement  would  be  a  useless 
one.  The  plaintiff  having  terminated  the  tenancy,  it  was  his  duty 
to  remove  the  property  on  July  1st,  and  the  defendant  was  entitled 
to  take  possession,  provided  he  could  do  so  without  violence  or  a 
breach  of  the  peace.  As  to  the  landlord's  right  to  possession  at  the 
termination  of  the  lease,  there  can  be,  of  course,  no  question.  He 
might  enforce  such  right  through  a  judicial  proceeding,  but  he  was 
entitled  to  re-enter  on  the  property  without  judicial  process,  pro- 
vided he  could  do  so  without  violence  or  a  breach  of  the  peace.  The 
true  owner  may  always  regain  possession  in  a  peaceable  manner  of 
his  own  property,  and  when  the  entry  is  a  peaceable  one  he  may 
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lawfully  resist  the  attempt  of  a  former  occupant  to  regain  posses- 
sion. The  testimony  shows  that  prior  to  July  1st  the  plaintiff  had 
removed  his  family  and  substantially  all  his  property  to  the  house 
on  Meeker  avenue.  The  store  was  unoccupied,  and  the  door  locked. 
It  was  not  wrongful  to  the  plaintiff  for  the  defendant  to  break  the 
lock  on  the  store  door.  In  doing  so  defendant  injured  no  property 
except  his  own,  and  the  act  was  not  an  invasion  of  any  of  the  plain- 
tiff's rights.  There  are  other  exceptions  in  the  case,  but  they  are 
without  merit,  and  require  no  notice.  The  judgment  must  be  af- 
firmed, with  costs.    All  concur. 


(86  Hun,  595.) 

FIESELER  v.  STAGE). 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1805.) 

Setting  Abode  Mortgage— Fraud— Plbadihg. 

The  complaint  In  an  action  to  set  aside  a  chattel  mortgage  and  a 
judgment  against  plaintiff  alleged  an  agreement  that  plaintiff  should 
give  defendant  a  chattel  mortgage  of  $250  In  full  settlement  of  his 
judgment  against  plaintiff's  husband;  that  she  was  unfamiliar  with 
legal  papers,  and  unable  to  read  English;  that  in  pursuance  of  the  agree- 
ment she  signed  papers  presented  to  her  on  the  assurance  and  in  the 
belief  that  she  was  signing  said  chattel  mortgage;  that  defendant, 
fraudulently  taking  advantage  of  ber  ignorance,  procured  her  to  sign 
a  confession  of  judgment  for  (1,464.45,  and  a  chattel  mortgage  to  secure 
such  amount;  and  that  judgment  was  entered  on  the  confession,  and 
the  chattel  mortgage  filed.  Held,  that  the  complaint  stated  a  cause  of 
action  for  fraud,  the  word  "assurance"  being  used  in  the  sense  of  "repre- 
sentation," and  it  being  plain  that  It  was  defendant  or  his  agent  who 
made  the  representation. 

Appeal  from  special  term,  Kings  county. 

Action  by  Nettie  Fieseler  against  George  H.  Stege  for  cancella- 
tion of  a  judgment  and  chattel  mortgage.  From  a  judgment  sus- 
taining a  demurrer  to  the  complaint,  plaintiff  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Horace  Secor,  Jr.,  for  appellant 
Uriah  W.  Tompkins,  for  respondent 

BROWN,  P.  J.  The  complaint  in  this  action  alleged  the  recov- 
ery of  a  judgment  against  the  plaintiff's  husband  by  the  defendant 
and  one  Behrman  on  or  about  November  17, 1891,  for  $ 1,464.45,  and 
a  levy  by  the  sheriff  of  Kings  county  under  said  judgment  upon 
property  belonging  to  the  plaintiff,  and  an  agreement  that  the  plain- 
tiff should  give  to  the  defendant  a  chattel  mortgage  upon  her  prop- 
erty for  |250  in  full  settlement  of  the  said  judgment  The  third 
and  fourth  allegations  of  the  complaint  were  as  follows: 

"(8)  That  plaintiff  was  unfamiliar  with  legal  papers,  and  was  unable  to 
read  English;  and  that  in  pursuance  of  said  agreement  she  signed  such 
papers  as  were  presented  to  her,  on  the  assurance  and  in  the  belief  that 
she  was  signing  said  chattel  mortgage.  (4)  On  information  and  belief,  that 
the  defendant,  fraudulently  taking  advantage  of  plaintiff's  ignorance,  pro- 
cured her  to  sign  a  statement  for  the  entry  of  a  judgment  by  confession  In 
his  favor,  dated  August  8,  1892,  for  the  sum  of  (1,464.45  (being  the  amount 
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of  the  aforesaid  judgment  against  her  husband),  with  interest  from  NoTem- 
ber  17,  1891;  and  also  procured  her  to  sign  a  chattel  mortgage  in  his  faror, 
dated  August  3,  1892,  to  secure  the  payment  of  $1,464.46  three  years  from 
date,  with  interest  from  November  17,  1891." 

It  further  alleged  the  entry  of  judgment  against  the  plaintiff  upon 
such  confession  in  the  supreme  court  on  August  3,  1892,  and  the 
filing  of  a  copy  of  said  chattel  mortgage  in  the  office  of  the  register 
of  Kings  county  on  the  same  day;  that  said  confession  and  mortgage 
both  stated  that  they  were  given  in  satisfaction  of  the  judgment 
against  plaintiff's  husband,  and  that  said  judgment  had  been  satis- 
fied, and  that  her  said  husband  was  insolvent.  The  relief  demanded 
was  that  said  mortgage  and  judgment  be  declared  void,  and  can- 
celed of  record,  and  that  the  original  chattel  mortgage  be  delivered 
up' and  canceled.  To  this  complaint  the  defendant  demurred  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  by  the  special  term,  and 
the  plaintiff  has  appealed  to  this  court. 

While  the  facts  upon  which  the  charge  of  fraud  rests  might  with 
propriety  be  set  out  more  specifically  by  the  plaintiff,  we  are  of  the 
opinion  that  a  cause  of  action  is  stated,  and  that  the  demurrer  should 
have  been  overruled.  In  the  fourth  paragraph  of  the  complaint 
the  plaintiff  alleges  that  the  defendant,  fraudulently  taking  ad- 
vantage of  her  ignorance,  procured  her  to  sign  the  confession  of 
judgment  and  the  chattel  mortgage.  The  ignorance  of  which  ad- 
vantage was  taken  was  her  inability  to  read  English,  which  fact 
is  alleged  in  the  third  paragraph;  and  the  act  which  constituted 
the  fraud  is  there  alleged  to  be  "the  assurance"  that  she  was  sign- 
ing "said  chattel  mortgage,"  which  meant  a  chattel  mortgage  for 
f 250.  The  word  "assurance"  is  there  used  to  mean  "representation,'' 
"declaration,"  or  "persuasion,"  and  such  declaration  was  made  to 
her  by  the  person  presenting  the  paper.  Such  is  the  fair  meaning 
of  the  allegation  that  "she  signed  such  papers  as  were  presented  to 
her  on  the  assurance  *  *  *  that  she  was  signing  said  chattel 
mortgage."  While  it  is  not  alleged  that  the  defendant  was  the 
person  who  made  the  representation,  it  is  plain  that  it  was  either 
him,  or  some  one  acting  for  him;  and,  in  either  event,  the  false 
representation  or  declaration  was  a  fraud  which  would  vitiate  the 
transaction,  and  justify  the  relief  which  the  plaintiff  sought  The 
fraudulent  acts  which  induced  the  execution  of  the  two  instruments 
which  the  plaintiff  sought  to  have  set  aside  were  therefore  snffl- 
ciently  alleged,  and  the  demurrer  was  not  well  taken.  The  judg- 
ment should  be  reversed,  the  demurrer  overruled,  with  costs  of 
appeal  and  costs  of  trial,  and  the  defendant  have  leave  to  answer 
in  20  days  upon  payment  of  costs.    All  concur. 
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(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

L  Statdtb  of  Fbauds— Original  ob  Collateral  Undertaking. 

An  instrument  reciting,  "Let  G.  have  your  farm  at  S.  for  five  years,  and 
I  will  see  you  paid,"  Is  a  general  letter  of  credit,  and,  on  the  person  re- 
quested complying  therewith,  an  original  contract  between  him  and  the 
writer  Is  completed,  so  that  the  provisions  of  the  statute  as  to  contracts 
to  answer  for  the  debt  of  another  are  not  applicable. 
2.  Sake— Pleading. 

Failure  of  an  Instrument  sued  on  and  set  out  In  the  complaint  to  com- 
ply with  the  statute  of  frauds  cannot  be  availed  of  where  defendant  does 
not  plead  the  statute. 
8.  Guabantv— Scope. 

One  who  guaranties  payment  If  an  owner  will  let  another  have  his 
farm  for  a  certain  period  will  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  to  contemplate  a  lease  with  the  ordinary  conditions  of  a 
farm  lease. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  John  H.  Cheever  against  John  P.  Schall  on  a  guaranty 
of  rent  From  a  judgment  entered  on  a  verdict  directed  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  CULLEN,  J. 

George  C.  Andrews,  for  appellant 
Abram  J.  Miller,  for  respondent 

BROWN,  P.  J.  On  April  1, 1886,  the  plaintiff  leased  to  George 
Gablemann  a  farm  in  the  town  of  Greenburgh,  Westchester  county, 
for  the  term  of  Ave  years,  at  an  annual  rent  of  $ 250,  payable  half- 
yearly.  This  action  was  brought  against  the  defendant  to  recover 
a  balance  of  unpaid  rent  for  said  farm,  upon  an  instrument  of  which 
the  following  is  a  copy: 


"Dear  Sir:  Let  Mr.  George  Gablemann  have  your  farm  at  Sawmill  river 
valley  for  the  term  of  five  years,  and  I  will  see  you  paid. 

"Yours,  John  F.  Schall." 

The  farm  leased  by  the  plaintiff  to  Gablemann  was  situated  in 
the  Sawmill  river  valley,  and  it  appeared  from  uncontradicted  testi- 
mony that  negotiations  for  the  leasing  of  the  farm  commenced  be- 
tween the  plaintiff's  agent  and  Gablemann  in  the  fall  of  1885;  that 
security  for  the  payment  of  the  rent  was  required  by  the  plaintiff; 
and  that,  at  the  time  of  the  execution  and  delivery  of  the  lease, 
the  instrument  in  suit  was  delivered  to  the  plaintiff.  At  the  close 
of  the  evidence  the  court  directed  a  verdict  for  the  plaintiff,  and  from 
the  judgment  entered  thereon  the  defendant  has  brought  this  appeal. 
The  defendant  asks  us  to  reverse  the  judgment  on  two  grounds: 
First,  that  the  guaranty  is  void,  for  the  reason  that  it  does  nof  dis- 
close upon  its  face  in  whose  favor  or  to  whom  it  was  made;  and, 
second,  that  the  lease  contains  special  covenants  not  contemplated 
by  the  guaranty. 

A  note  or  memorandum  sufficient  to  take  a  contract  out  of  the 
-operation  of  the  statute  of  frauds  must  state  the  whole  contract 
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with  reasonable  certainty,  so  that  the  names  of  the  parties  thereto, 
and  the  substance  thereof,  may  be  made  to  appear  from  the  writing 
itself,  without  recourse  to  parol  evidence.  Mentz  v.  Newwitter,  122 
N.  Y.  491,  25  N.  E.  1044,  and  cases  cited.  That  case  arose  upon  a 
contract  to  sell  land,  but  the  rule  there  applied  is  equally  applicable 
to  all  contracts,  which,  by  the  statute  of  frauds,  are  required  to  be  in 
writing.  I  am  of  the  opinion,  however,  that  the  rule  applied  in 
that  case  is  not  applicable  to  the  case  under  consideration.  The 
instrument  sued  upon  is  a  general  letter  of  credit,  and  the  rule  appli- 
cable to  that  class  of  instruments  is  that,  as  soon  as  any  person 
accepts  the  proposition  tendered,  and  complies  with  the  request  of 
the  letter,  a  contract  is  at  once  completed  between  himself  and  the 
letter  writer.  A  direct  privity  arises  at  once  between  the  acceptor 
and  the  letter  writer,  and  the  contract  becomes  the  same  in  effect 
as  if  the  letter  had  been  specially  directed  to  the  acceptor.  Watson 
v.  McLaren,  19  Wend.  565,  26  Wend.  425;  Birckhead  v.  Brown,  5 
Hill,  642;  Bank  v.  Coster,  3  N.  Y.  203;  Benedict  v.  Sherill,  Hill 
&  D.  219;  2  Daniel,  Neg.  Inst.  (4th  Ed.)  §  1797a. 

We  are,  moreover,  of  the  opinion  that  the  question  of  the  validity 
of  the  instrument  sued  upon  is  not  before  us  on  this  appeal.  A  de- 
fense founded  upon  the  statute  of  frauds  must  be  pleaded,  and,  in 
the  absence  of  sueh  a  plea,  the  defendant  will  be  deemed  to  have 
waived  the  benefit  of  the'  statute.  Crane  v.  Powell,  139  N.  Y.  379, 
34  N.  E.  911.  The  complaint  in  this  action  set  forth  the  instrument 
sued  upon,  and  the  defect  in  the  plaintiff's  cause  of  action  (if  any  ex- 
isted) appeared  on  the  face  of  that  pleading.  The  defendant  neither 
denied,  nor  did  he  plead  the  statute  of  frauds  as  a  defense  in  his 
answer.  Under  such  circumstances,  it  was  held  by  the  court  of  ap- 
peals in  the  case  cited  that  a  defendant  waived  the  benefit  of  the 
statute. 

None  of  the  conditions  of  the  lease  can  be  deemed  to  be  beyond  the 
contemplation  of  the  guarantor.  He  intended  to  guaranty  the  pay- 
ment of  the  rent  of  a  farm  for  five  years,  and  contemplated  a  lease 
of  a  farm  upon  such  terms  and  conditions  as  were  usual  to  that  class 
of  property.  The  covenants  as  to  the  payment  of  the  rent  and  the 
reservation  by  the  lessor  of  a  right  to  re-enter  upon  the  farm  and 
repossess  himself  thereof  in  case  of  its  nonpayment,  together  with 
the  covenants  on  the  part  of  the  tenant  to  keep  open  the  ditches 
and  cultivate  the  farm  according  to  the  usual  course  of  husbandry 
as  practiced  in  tha  neighborhood,  were  all  the  usual  and  ordinary 
conditions  of  farm  leases,  and  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  have  been  within  the  contemplation  of 
the  defendant  when  he  signed  the  instrument  in  suit  It  does  not 
appear  that  the  plaintiff  ever  notified  the  defendant  of  the  acceptance 
of  the  guaranty,  or  that  he  had  leased  his  farm  to  Qablemann  on 
the  credit  of  defendant's  letter.  In  the  absence  of  any  proof  of  that 
character,  the  defendant's  liability  for  the  rent  might  be  questionable. 
But  no  point  of  this  kind  was  made  upon  the  trial,  and  the  question 
is  not  before  us  for  review.  The  judgment  must  be  affirmed,  with 
costs. 
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(Supreme  Court,  General  Term,  First  Department  May  17,  1885.) 

Pleading — Bill  of  Particulars— Actios  to  Admeasure  Dower. 

In  an  action  for  the  admeasurement  of  dower,  plaintiff  may  be  required  to 
furnish  a  bill  of  particulars  showing  whether  her  marriage  with  decedent 
was  ceremonial,  and.  If  so,  when  and  where  performed,  and  by  whom, 
and,  if  a  nonceremonial  marriage,  when  and  where  It  was  contracted. 

Appeal  from  special  term,  New  York  county. 

Action  by  Luz  Diaz  Govin  against  Luciana  Govin  De  Miranda  and 
another  for  admeasurement  of  dower.  From  an  order  denying  the 
motion  for  bill  of  particulars,  defendants  appeal.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Cephas  Brainerd,  for  appellants. 
A.  Kling,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  is  brought  for  the  admeasure- 
ment of  dower.  The  issue  raised  is  as  to  the  marriage  of  the  plain- 
tiff. A  motion  was  made  for  a  bill  of  particulars  as  to  the  date 
of  the  marriage,  where  it  took  place,  the  name  or  designation  of  the 
clergyman  or  magistrate  who  performed  or  celebrated  such  marriage, 
the  names  of  the  witnesses  and  other  persons  present,  and,  if  such 
marriage  was  evidenced  by  any  agreement  in  writing,  that  the  plain- 
tiff be  required  to  produce  and  serve  a  copy  thereof,  or,  if  there  were 
any  agreement  or  settlement  upon  the  plaintiff  or  release  of  dower, 
to  state  its  terms.  This  motion  was  denied,  and  from  the  order 
thereupon  entered  this  appeal  is  taken. 

Prior  to  answer,  a  somewhat  similar  motion  was  made  and  denied; 
and  it  is  claimed  that  this  motion  should  be  denied  at  the  present 
time  for  the  same  reasons  then  advanced,  and  also  upon  the  ground 
of  laches.  There  floes  not  seem  to  be  any  claim  of  laches  in  the  serv- 
ice of  the  notice  of  motion,  but  in  the  hearing  of  the  motion.  It 
may  be  said  that  the  motion  could  not  have  dragged  its  weary 
length  along  without  the  active  co-operation  of  both  parties;  and, 
if  there  has  been  laches  upon  one  side  in  bringing  the  motion  to  ar- 
gument, there  has  been  equal  laches  upon  the  other  side  in  not 
having  the  same  disposed  of.  The  fact  that  a  motion  had  been  de- 
nied before  answer  affords  no  ground  for  the  denial  of  a  similar  mo- 
tion after  answer.  In  respect  to  the  marriage,  the  defendant  could 
answer  without  any  bill  of  particulars.  A  simple  denial  of  the  mar- 
riage makes  a  complete  issue,  which  will  protect  the  defendant.  It 
may,  however,  be  necessary  for  the  defendant,  in  order  to  properly 
prepare  for  the  trial,  to  be  informed  as  to  when  and  where  and  what 
kind  of  a  marriage  is  claimed.  If  a  party  sues  upon  an  ordinary 
contract,  the  defendant  is  entitled  to  know  when  and  where  it  was 
made;  and,  if  a  party  sues  upon  a  contract  of  marriage,  the  defend- 
ant is  equally  entitled  to  the  same  information.  The  defendant  in 
this  action  was  entitled  to  know  whether  it  was  a  ceremonial  mar- 
riage, and,  if  so,  when  and  where  performed,  and  by  whom;  and, 
v.33N.Y.s.no.8— 48 
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if  a  nonceremonial  marriage,  when  and  where  it  was  contracted. 
She  probably  was  not  entitled  to  be  furnished  with  the  names  of 
the  witnesses  by  which  the  plaintiff  proposes  to  establish  her  cause  of 
action,  but  the  other  matters  above  mentioned  clearly  come  within 
the  ordinary  scope  of  bills  of  particulars. 

The  observations  contained  in  the  opinion  handed  down  at  the 
last  term  of  this  court  on  the  determination  of  a  similar  motion  in 
tbe  case  of  Bullock  v.  Bullock  (Sup.)  32  N.  Y.  Supp.  1009,  may  per- 
haps be  applicable  to  the  case  at  bar.  We  think  that  the  motion 
should  have  been  granted  as  far  as  indicated  in  this  opinion.  The 
service  of  a  bill  of  particulars  as  above  required  should  not  in  any 
way  curtail  the  plaintiffs  right  to  introduce  circumstantial  evidence 
or  evidence  of  admissions  to  establish  such  marriage. 

The  order  appealed  from  should  be  reversed,  with  $  10  costs  and 
disbursements,  and  the  motion  granted,  as  above  stated.    All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 
Appeal  from  special  term,  New  York  county. 

Action  by  Luz  Diaz  Govin  against  Luciana  Govln  De  Miranda  and  another. 
From  an  order  denying  the  motion  for  bill  of  particulars,  defendants  appeal 

RcV  61*8 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLBTT,  JJ. 

Cephas  Bralnerd,  for  appellants. 
A.  KUng,  for  respondent 

PER  CURIAM.  For  the  reasons  stated  in  the  opinion  in  Govln  t.  De  Mi- 
randa (decided  herewith)  33  N.  Y.  Supp.  753,  the  order  appealed  from  should 
be  reversed,  with  $10  costs  and  disbursements,  and  the  motion  granted,  as 
therein  stated. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Slander— Words  Action  able  per  Se. 

To  say  of  a  person  who  is  engaged  In  breeding  horses  for  the  purpose  of 
selling  them,  and  entering  and  running  them  in  races  carried  on  by  variooa 
racing  associations:  "You  are  no  sportsman.  You  had  to  leave  Nashville 
on  account  of  a  turf  fraud  you  committed  there.  President  Clark,  of  the 
Louisville  Jockey  Club,  wanted  to  rule  you  off  for  your  crooked  practice* 
there,  and  warned  you  off  the  turf  there,  and  you  had  to  leave  town,"- 
is  actionable  per  se.  Follett,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  David  Gideon  against  Philip  J.  Dwyer  for  slander. 
From  an  interlocutory  judgment  overruling  the  demurrer  to  tbe 
complaint,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOIr 
LETT,  JJ. 

P.  H.  McCarren,  for  appellant 
Otto  Horwitz,  for  respondent 
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O'BRIEN,  J.  The  action  is  for  slander.  The  complaint  alleges: 
That  plaintiff  is  an  owner  and  breeder  of  thoroughbred  horses  for 
racing  purposes.  That  he  owns  a  stock  farm,  where  horses  are 
raised  and  bred.  That  his  business  is,  and  has  been  for  many 
years,  the  selling  of  such  horses,  and  entering  ami  running  the  same 
in  races  lawfully  conducted  and  carried  on  by  various  associations 
in  this  state  and  elsewhere;  and  that  he  has  always  enjoyed  and 
maintained  a  good  and  honorable  name  and  reputation  for  honesty, 
fair  dealing,  and  straightforwardness  in  all  transactions  connected 
with  his  said  business.  That  under  the  rules  of  the  various  racing 
associations  aforesaid,  nearly  all  of  which  are  controlled  by  a  single 
central  association,  in  order  to  entitle  an  owner  of  horses  to  enter 
them  for  prizes  it  is  necessary  that  he  shall  not  have  been  guilty  of 
or  concerned  in  any  fraudulent  practices  on  the  turf  in  this  or  any 
other  country.  That  any  dishonesty  or  "crookedness"  in  racing  by 
any  owner  at  the  track  of  any  association  would  be  taken  cogni- 
zance of  by  the  central  organization,  and  would  tend  to  disqualify 
such  owner  from  making  entries,  and  lead  to  the  disqualification 
for  racing  purposes  of  all  horses  owned  by  him,  and  thereby  render 
his  property  valueless  for  racing  purposes.  That  in  racing  par- 
lance such  disqualification  is  known  as  being  "ruled  off  the  turf." 
That  on  June  30, 1894,  at  a  race  course,  in  the  presence  and  hearing 
of  a  number  of  persons,  the  defendant  spoke  of  and  concerning 
and  to  the  plaintiff  and  concerning  his  said  business,  in  a  loud  and 
offensive  voice,  the  following  false  and  defamatory  words  in  sub- 
stance: 

"You  are  no  sportsman.  You  had  to  leave  Nashville  on  account  of  a  turf 
fraud  you  committed  there.  President  Clark,  of  the  Louisville  Jockey  Club, 
wanted  to  rule  you  off  for  your  crooked  practices  there,  and  warned  you  off 
the  turf  there,  and  you  had  to  leave  town." 

And  that  by  reason  of  the  premises  the  plaintiff  was  prejudiced 
and  injured  in  his  good  name,  fame,  reputation,  character,  and  busi- 
ness. 

The  defendant  demurs  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
defendant  contends  that  the  words  were  not  of  themselves  action- 
able, and,  that,  therefore,  the  plaintiff  cannot  recover  without  proof 
of  special  damage,  which  is  not  alleged.  The  question,  therefore, 
underlying  the  demurrer  is,  were  the  words  thus  spoken  of  and 
concerning  the  plaintiff  actionable  per  se?  The  general  rule  is, 
that  defamatory  language,  without  proof  of  special  damage,  is  not 
a  sufficient  statement  of  a  cause  of  action,  except  in  certain  speci- 
fied instances,  all  of  which  it  is  not  necessary  here  to  enumerate,  it 
being  sufficient  to  confine  ourselves  to  the  one  exception  which  re- 
lates to  words  spoken  of  one  in  relation  to  his  office,  profession,  or 
trade.    As  said  in  Folkard  on  Libel  and  Slander  (5th  Ed.  p.  80): 

"An  action  of  slander  may  be  maintained  without  proof  of  damage  In  the 
following  cases:  •  *  •  Third.  If  any  Injurious  Imputation  be  made  affect- 
ing the  plaintiff  in  his  office,  profession,  or  business." 

And  at  page  117: 

"To  enumerate  the  different  decisions  upon  this  subject  would  be  tedious, 
and  to  reconcile  them  impossible;  yet  they  seem  to  yield  a  general  rule,  suffl- 
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ciently  simple  and  unembarrassed,  viz.  that  words  are  actionable  without 
proof  of  special  damage  which  directly  tend  to  the  prejudice  of  a  man  hi  his 
office,  profession,  trade,  or  business." 

In  Moore  v.  Francis,  121  N.  Y.  199,  23  N.  E.  1127,  Judge  Andrews 
in  the  course  of  the  opinion,  reviewing  the  authorities,  says  (page 
203,  121  N.  Y.,  and  page  1127,  23  N.  E.): 

"Defamatory  words,  in  common  parlance,  are  such  as  impute  some  moral 
delinquency  or  some  disreputable  conduct  to  the  person  of  whom  they  are 
spoken.  Actions  Of  slander,  for  the  most  part,  are  founded  upon  such  impu- 
tations; but  the  action  lies  in  some  cases  where  the  words  impute  no  crim- 
inal offense,  where  no  attack  Is  made  upon  the  moral  character,  nor  any 
charge  of  personal  dishonor.  The  first  and  larger  class  of  actions  are  those 
brought  for  the  vindication  of  reputation  in  its  strict  sense  against  damaging 
and  calumnious  aspersions.  The  other  class  fall,  for  the  most  part  at  least, 
within  the  third  specification  in  the  opinion  of  Chief  Justice  De  Grey,  of 
words  which  tend  to  injure  one  In  his  trade  or  occupation.  The  case  of  words 
affecting  the  credit  of  a  trader,  such  as  imputing  bankruptcy  or  insolvency. 
Is  an  illustration.  The  action  Is  maintainable  in  such  a  case,  although  no 
fraud  or  dishonesty  Is  charged,  and  although  the  words  were  spoken  without 
actual  malice.  The  law  allows  this  form  of  action,  not' only  to  protect  a 
man's  character  as  such,  but  to  protect  him  in  his  occupation,  also,  against 
injurious  imputations.  It  recognizes  the  right  of  a  man  to  live,  and  the 
necessity  of  labor,  and  will  not  permit  one  to  assail  by  words  the  pecuniary 
credit  of  another,  except  at  the  peril,  In  case  they  are  untrue,  of  answering  in 
damages.  The  principle  is  clearly  stated  by  Bayley,  J.,  In  Whlttaker  v.  Brad- 
ley, 7  Dowl.  &  R.  649:  'Whatever  words  have  a  tendency  to  hurt  or  are 
calculated  to  prejudice  a  man  who  seeks  his  livelihood  by  any  trade  or  busi- 
ness are  actionable.'  When  proved  to  have  been  spoken  in  relation  thereto, 
the  action  is  supported,  and,  unless  the  defendant  shows  a  lawful  excuse, 
the  plaintiff  is  entitled  to  recover  without  allegation  or  proof  of  special  dam- 
age, because  both  the  falsity  of  the  words  and  resulting  damage  are  pre- 
sumed." 

The  defendant  does  not  contend  against  these  elementary  prin- 
ciples of  the  law  of  slander,  but  claims  that  the  words  themselves 
clearly  show  that  they  were  spoken  of  the  plaintiff,  not  as  a  busi- 
ness man,  but  as  a  sportsman  or  patron  of  the  turf,  and  therefore 
are  not  in  themselves  actionable.  We  cannot,  however,  agree  with 
the  defendant  in  this  contention.  As  well  said  by  the  learned 
judge  below: 

"The  defamatory  words  were  not  confined  to  the  plaintiff's  character  as  a 
sportsman.  They  also  charged  him  with  the  commission  of  turf  frauds. 
Now,  it  is  distinctly  averred  that  the  plaintiff  is  engaged  in  the  business  of 
raising  and  selling  horses,  and  of  entering  and  running  horses  in  races  law- 
fully conducted  by  various  racing  associations  in  this  state  and  elsewhere. 
To  say  of  such  a  man  that  he  had  committed  turf  frauds,  and  that  he  was 
warned  off  the  turf  for  crooked  practices  thereon,  is  clearly  to  defame  him 
In  the  business  thus  set  out.  They  tended  to  prejudice  him  therein.  To  use 
the  language  of  the  books,  'they  touched  him  In  his  business.' " 

We  think  this  a  correct  expression  of  the  law;  and  while  the  lan- 
guage, if  used  with  reference  to  one  not  engaged  in  the  occupation 
of  raising  and  racing  horses,  or  concerning  whom  it'  was  not  alleged 
in  the  complaint  that  he  was  so  engaged,  might  not  be  slanderoas 
per  se,  we  think  that,  not  only  under  our  code  pleading,  but  under 
the  stricter  system  of  pleading  that  prevailed  prior  to  its  adoption, 
the  complaint  stated  a  good  cause  of  action,  the  introduction  and 
explanation  showing  the  business  of  the  plaintiff  and  the  meaning 
of  the  words,  thus  definitely  connecting  the  words  spoken  with  the 
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plaintiff's  business.  What  was  said  in  Kinney  v.  Nash,  3  N.  Y.  182, 
is  here  applicable: 

"The  words  spoken  as  alleged  In  this  case  derive  their  actionable  quality 
from  their  relation  to  facts  and  circumstances  extrinsic  of  the  words  them- 
selves. In  such  case  the  plaintiff  must,  as  he  has  done  here,  by  way  of 
introduction  or  inducement,  state  those  facts  and  circumstances;  then  aver 
that  the  words  spoken  related  to  those  facts  and  circumstances  by  'laying  a 
colloquium,'  as  it  is  called;  and  lastly,  by  innuendoes  connect  such  words  as 
need  explanation  with  the  facts  and  circumstances  previously  stated  In  the 
declaration." 

Without  observing  this  formal  or  technical  order  of  stating  the 
facts,  the  plaintiff  here  has  stated  the  facts  and  circumstances; 
and  clearly  and  definitely,  by  proper  explanations  of  the  meaning  of 
the  words,  and  by  a  statement  of  the  character  of  his  business,  has 
connected  the  facts  and  circumstances  with  the  words  used,  and,  in 
addition,  alleged  (but  which  without  such  allegation  would  be  in- 
ferred) that  they  tended  to  injure  and  prejudice  him  in  his  business. 
With  the  light  thus  afforded  by  "facts  and  circumstances  extrinsic 
of  the  words  themselves,"  accompanied  by  a  statement  as  to  the 
place  and  persons  in  whose  hearing  they  were  uttered,  we  think  the 
conclusion  follows  that  they  were  certain  to  be  accepted  by  those 
who  heard  them,  not  simply  as  meaning  that  the  plaintiff  was  a 
mere  "patron  of  the  turf,"  without  any  business  connection  with  it, 
who  was  to  be  shunned  or  avoided,  but  as  directly  and  seriously  re- 
flecting upon  his  reputation  for  honesty  on  the  turf, — i.  e.  in  the  way 
of  his  occupation  or  profession  of  horse  racing.  The  complaint  al- 
leges that  at  the  time  the  words  were  spoken  the  plaintiff  carried 
on  such  profession  or  trade,  and  the  words  tended  to  prejudice  him 
therein.  It  was  not  necessary,  therefore,  to  show  special  damage. 
In  the  case  of  Greville  v.  Chapman,  8  Jur.  189,  5  Q.  B.  731,  the  de- 
fendant imputed  to  the  plaintiff  that  he  had  entered  a  horse  for  cer- 
tain stakes  at  Epsom,  and  had  afterwards  fraudulently  withdrawn 
the  horse,  for  the  purpose  of  obtaining  an  unfair  advantage  over  other 
persons,  with  whom  he  had  made  heavy  wagers  on  the  result  Held 
that  the  action  would  lie,  and  this  whether  or  not  the  transactions 
in  which  the  declaration  showed  the  plaintiff  to  be  engaged  were 
legal.  In  Yrisarri  v.  Clement,  3  Bing.  432, 11  Moore,  308,  it  was  held 
that  an  action  does  not  lie  for  anything  that  may  be  said  of 
the  plaintiff's  conduct  in  an  illegal  transaction;  but  for  misconduct 
imputed  to  him  in  any  matter  independently  of  the  illegal  transac- 
tion, though  the  slanderous  words  arise  out  of  it,  an  action  for 
slander  would  lie.  And  in  Foulger  v.  Newcomb,  L.  R.  2  Exch. 
327,  ir  is  said  that  words  spoken  imputing  to  a  man  misconduct  in 
his  office  or  trade  are  actionable,  although  the  office  or  trade  is  one 
of  which  the  court  cannot  take  judicial  notice.  Here  the  plaintiff 
alleges  that  he  was  engaged  in  raising  and  selling  horses,  and  also 
in  racing  them  for  stakes  and  purses;  and  we  have  referred  to  the 
above  cases  for  the  purpose  of  showing  that,  although  a  discussion 
might  be  provoked  as  to  whether  racing  horses  for  money  was  a 
lawful  occupation,  this,  though  resolved  against  the  plaintiff,  would 
not  be  conclusive,  because  that  was  but  one  part  of  his  business 
which  consisted  also  in  the  breeding  and  raising  of  race  horses,  which 
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might  or  might  not  be  entered  in  races  by  him,  and  might  or  might 
not  engage  in  races  for  money  or  in  an  illegal  way.  And,  as  the 
language  would  have  a  tendency  to  prejudice  him  in  his  whole  busi- 
ness, we  think  that,  regardless  of  this  consideration  of  whether  racing 
horses  for  money  is  or  is  not  at  common  law  a  lawful  employment, 
the  plaintiff  has 'made  a  showing  that  the  words  used  were  slanderous 
per  se,  and  it  was  not  necessary,  therefore,  to  allege  special  damages. 
As,  in  our  opinion,  a  good  cause  of  action  was  stated  in  "the  com- 
plaint, the  judgment  overruling  the  demurrer  thereto  should  be  af- 
firmed, with  costs,  but  with  leave  to  defendant  to  answer  over 
within  20  days  on  payment  of  costs. 

VAN  BRUNT,  P.  J.,  concurs. 

FOLLETT,  J.  (dissenting).  By  this  action  damages  are  sought 
to  be  recovered,  because  the  defendant,  on  the  30th  of  June,  1894, 
on  a  race  track  in  this  state,  said  in  the  hearing  of  divers  persons 
that  the  plaintiff  had  on  a  particular  occasion  violated  the  ethics 
of  the  race  course  at  Nashville,  in  the  state  of  Tennessee.  The  words 
(complained  of  are: 

"You  are  no  sportsman.  Yon  had  to  leave  Nashville  on  account  of  a  turf 
fraud  you  committed  there.  President  Clark,  of  the  Louisville  Jockey  Club, 
wanted  to  rule  you  off  for  your  crooked  practices  there,  and  warned  you  off 
the  turf  there,  and  you  had  to  leave  town." 

The  words  uttered  are  not  slanderous  per  se,  and  it  is  not  alleged 
that  the  plaintiff  sustained  special  damages  by  reason  of  the  words 
spoken.  It  is  urged  that  the  words  are  slanderous,  because  they 
touched  the  plaintiff  in  his  business,  and  injured  his  business  repu- 
tation. To  say  of  a  person,  in  the  presence  of  others,  "You  are  no 
sportsman,"  is  not  slanderous  as  tending  to  injure  the  person  in  his 
business,  trade,  or  calling,  because  no  such  occupation  is  recognized 
by  the  law  of  this  state.  The  words  uttered  do  not  relate  to  the 
appellant's  business  as  a  breeder  or  seller  of  horses,  but  solely  to 
his  conduct  on  a  race  course  at  Nashville,  Tenn.  Is  the  running  of 
horses  on  race  courses  recognized  by  the  law  of  this  state  as  a  legal 
business  or  occupation?  If  it  is  not,  the  plaintiff  cannot  recover 
damages  for  words  derogatory  of  his  conduct  in  racing  horses.  Since 
the  enactment  of  chapter  44  of  the  Laws  of  1802,  the  racing  of  horses 
for  bets  or  stakes  in  money  or  property  has  been  generally  condemned 
as  gambling,  and  punished  as  a  crime.  This  statute  was  continued 
by  1  Rev.  Laws  1813,  p.  222.  To  this  general  statute  there  was  no 
exception  until  the  passage  of  chapter  193  of  the  Laws  of  1821,  which 
provides : 

"That  from  and  after  the  passage  of  this  act,  the  training,  pacing,  trotting 
and  running  of  horses,  upon  regulated  courses,  and  upon  private  property, 
in  the  county  of  Queens,  Is  hereby  declared  to  be  exempted  and  freed,  for 
and  during  the  period  of  five  years  from  the  passage  of  this  act,  from  the 
provisions  and  penalties  of  the  act  entitled  4An  act  to  prevent  horse-racing 
and  for  other  purposes.*  "  (Laws  1802,  c.  44). 


By  chapter  108,  Laws  1826,  this  act  was  continued  in  force  until 
March  30,  1836,  and  by  chapter  73,  Laws  1834,  it  was  continued  in 
force  until  March  30,  1851.    In  1828  the  provisions  of  the  Revised 
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Laws,  slightly  changed,  became  a  part  of  the  Revised  Statutes. 
Chapter  44,  Laws  1802,  was  repealed  by  chapter  21,  Laws  1828  (2d 
meeting)  p.  69  (1  Rev.  St.  p.  672,  §  55).  The  following  is  a  copy  of 
the  section: 

"Sec  55.  All  running,  trotting  or  pacing  of  horses,  or  any  other  animals, 
for  any  bet  or  stakes,  in  money,  goods,  or  other  valuable  thing,  or  for  any 
reward  to  be  given  to  the  owner  or  rider  of  any  animal  which  shall  excel  in 
speed,  excepting  such  as  are  by  special  laws  for  that  purpose  expressly  al- 
lowed, shall  be  deemed  racing  within  the  meaning  of  this  article,  and  are 
hereby  declared  to  be  common  and  public  nuisances  and  misdemeanors;  and 
all  parties  concerned  therein,  either  as  authors,  betters,  stakers,  stakeholders, 
judges  to  determine  the  speed  of  the  animals,  riders,  contrivers  or  abettors 
thereof,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by 
fine  not  exceeding  five  hundred  dollars,  or  by  Imprisonment  not  exceeding 
one  year." 

It  will  be  observed  that  races  conducted  under  special  laws  were 
not  deemed  to  be  within  the  section.  While  chapter  193,  Laws 
1821,  and  the  Revised  Statutes  were  in  force,  two  cases  arose  over 
the  validity  of  contracts  entered  Into  in  respect  to  the  racing  of 
horses  in  Queens  county,  and  it  was  held  that  chapter  193  did  not 
validate  racing-track  contracts,  but  simply  exempted  the  parties 
engaged  in  racing  from  the  operation  of  the  criminal  law.  Gib- 
bons v.  Gouverneur,  1  Denio,  170;  Ruckman  v.  Bryan,  3  Denio,  340. 
In  Harris  v.  White,  81  N.  Y.  532,  decided  in  1880,  it  was  held  that 
the  term  "bet  or  stakes"  used  in  the  Revised  Statutes,  did  not  in- 
clude "purses,  prizes,  or  premiums,"  as  these  words  are  now  com- 
monly understood,  and  that  one  who  had  contracted  to  drive  the 
horses  of  another  for  purses,  prizes,  or  premiums  on  race  courses 
could  recover  his  wages.  The  Penal  Code  took  effect  December  1, 
1882,  and  contains  the  following  provision: 

"Sec.  352.  Racing  of  animals  for  stake— All  racing  or  trial  of  speed  be- 
tween horses  or  other  animals  for  any  bet,  stake  or  reward,  except  such  as 
is  allowed  by  special  laws,  is  a  public  nuisance;  and  every  person  acting  or 
aiding  therein,  or  making  or  being  Interested  in  any  such  bet,  stake  or 
reward,  is  gui^y  of  a  misdemeanor;  and  In  addition  to  the  penalty  pre- 
scribed therefor,  he  forfeits  to  the  people  of  this  state,  all  title  or  interest  in 
any  animal  used  with  his  privity  In  such  race  or  trial  of  speed,  and  in  any 
sum  of  money  or  other  property  betted  or  staked  upon  the  result  thereof." 

This  section  superseded  section  55  of  the  Revised  Statutes,  which 
was  expressly  repealed  by  chapter  593,  Laws  188G.  In  1887  the 
so-called  "Ives'  Pooling  Law"  was  passed  (chapter  479,  Laws  1887), 
section  4  of  which  provides: 

"Sec.  4.  The  number  of  days  upon  which  races  may  be  conducted  upon  any 
race  track  or  grounds  is  limited  to  thirty  days  in  each  year,  and  during  that 
number  of  days  only  races  shall  be  authorized  and  allowed  upon  such  tracks 
or  grounds  during  which  time  the  same  may  be  kept  open  for  the  admission 
of  the  public,  subject  to  the  conditions  and  limitations  prescribed  by  the  acta 
or  the  several  amendments  thereto  under  which  the  said  associations  were 
Incorporated,  and  the  provisions  of  sections  three  hundred  and  fifty-one  and 
three  hundred  and  fifty-two  of  the  Penal  Code  shall  not  apply  to  the  grounds 
of  such  associations  during  the  number  of  days  in  each  year  during  which  the 
said  races  are  hereby  authorized;  that  such  racing  and  all  pool  selling  in 
this  state  shall  be  confined  to  the  period  between  the  fifteenth  day  of  May 
and  the  fifteenth  day  of  October  in  each  year,  and  all  pool  selling  shall  be 
confined  to  the  tracks  where  the  races  take  place,  and  on  the  days  when  the 
races  take  place." 
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So  far  as  this  statute  authorizes  pool  selling  it  has  been  held  to 
be  unconstitutional  by  the  general  term  of  common  pleas  {Irving  v. 
Britton,  8  Misc.  Rep.  201, 28  N.  Y.  Supp.  629),  and  constitutional  by 
the  general  term  of  the  Fourth  department  (Reilly  v.  Gray,  77  Hun, 
402,  28  N.  Y.  Supp.  811).  In  1890  a  case  arose  in  which  the  plain- 
tiff sought  to  recover  the  amount  of  his  winnings  on  pool  tickets 
purchased  from  a  racing  association,  and  it  was  held  that  under 
chapter  479,  Laws  1887,  such  contracts  were  validated,  and  a  recov- 
ery could  be  had.  Brennan  v.  Association,  56  Hun,  188,  9  N.  Y. 
Supp.  220.  In  Corrigan  v.  Jockey  Club  (Super.  N.  Y.)  15  N.  Y. 
Supp.  705,  a  mandatory  injunction  was  granted,  compelling,  the  de- 
fendant to  perform  its  contract,  and  permit  the  plaintiffs  horses  to 
run  for  a  prize  in  a  particular  race.  I  am  unable  to  discover  any 
difference  in  principle  between  chapter  479,  Laws  1887,  and  chapter 
193,  Laws  1821,  under  which  Gibbons  v.  Gouverneur,  supra,  and 
Ruckman  v.  Bryan,  supra,  were  decided.  These  cases  are  not  ex- 
pressly overruled  in  56  Hun,  188, 9  N.  Y.  Supp.  220,  and  15  N.  Y.  Supp. 
705,  nor  were  they  referred  to  in  56  Hun,  188,  9  N.  Y.  Supp.  220. 
It  seems  to  me  that  the  only  effect  of  the  Ives'  pooling  law  is  to  sus- 
pend the  operation  of  the  penal  provisions  of  the  Code  during  a  lim- 
ited period,  and  that  it  does  not,  and  was  not  intended  to,  validate 
racing  contracts,  or  to  recognize  horse  racing  for  bets,  wagers, 
purses,  prizes,  rewards,  or  premiums  as  a  legal  business  or  occupa- 
tion. The  winning  or  losing  of  less  than  |25  within  the  space  of 
24  hours  is  not  a  misdemeanor  (Penal  Code,  §  341),  but  it  has  never 
been  held  that  so  winning  or  losing  is  not  gambling,  or  that  con- 
tracts made  in  such  games  can  be  enforced. 

For  a  further  reason  a  cause  of  action  is  not  stated  in  the  com- 
plaint. The  words  alleged  to  be  actionable  are:  "You  are  no 
sportsman,"  "a  turf  fraud  you  committed  there,"  and  "your  crooked 
practices  there."  These  terms  are  ambiguous,  and  no  court,  I 
think,  will  take  judicial  notice  of  the  meaning  of  any  one  of  them 
The  word  "there,"  in  one  instance  refers  to  a  transaction  on  a  race 
course  at  Nashville,  and  in  the  other  instance,  probably,  to  a  race 
at  Louisville,  Ky.,  conducted  by  the  Louisville  Jockey  Club.  Be- 
fore a  court  could  take  judicial  notice  of  the  local  meaning  of  these 
terms,  it  would  have  to  be  familiar  with  the  rules  and  regulations 
of  the  Nashville  race  course  and  of  the  Louisville  Jockey  Club,  and 
I  assume  that  the  judges  of  this  state  are  not  so  familiar  with  the 
rules  of  those  distant  racing  associations  as  to  be  able  to  determine 
what  acts  are  "crooked  practices"  or  "turf  frauds"  under  those 
rules.  When  words  of  a  foreign  language  or  ambiguous  words  are 
alleged  to  be  defamatory,  their  meaning  must  be  averred  in  the 
complaint  by  an  appropriate  innuendo.  Pike  v.  Van  Wormer,  5 
How.  Pr.  171;  Fry  v.  Bennett,  5  Sandf.  54,  66;  Moak,  Van  Sant  PI. 
209.  I  think,  if  the  meaning  of  these  terms  had  been  alleged  in  the 
complaint,  that  it  would  be  beneath  the  dignity  of  the  supreme 
court  to  engage  in  an  investigation  of  the  rules  of  race  courses  for 
the  purpose  of  determining  whether  or  not  the  plaintiff  had  been 
guilty  of  "crooked  practices"  or  of  "turf  frauds"  under  their  rules. 
Sportsmen  wrongfully  charged  on  race  tracks  with  unsportsman- 
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like  conduct,  or  with  turf  frauds,  in  violation  of  the  rules  of  race 
courses,  should  be  content  with  such  remedies  as  are  provided  by 
the  rules  of  the  turf.  The  judgment  should  be  reversed,  the  de- 
murrer sustained,  and  a  final  judgment  entered  dismissing  the 
complaint,  with  costs. 


<SG  Hun,  613.) 

STRADER  v.  NEW  YORK,  L.  E.  &.  W.  R.  CO. 

(Supreme  Court,  General  Term,  Second  Department  May  18,  1895.) 

Fraow  Servants— Who  are. 

Defendant's  railroad  was  also  used  by  the  P.  Company  under  an  agree- 
ment between  the  two  companies  by  which  each  was  to  pay  a  share  of 
the  expense  of  keeping  the  road  in  proper  condition,  including  the  wages 
of  yardmaster,  switchmen,  etc.;  that  the  railroad  and  the  employes  re- 
ferred to  in  the  agreement  should  be  under  the  exclusive  direction  of  de- 
fendant; and  that  such  employes  "being  joint  employes,  and  being  paid 
by  each  party  in  proportion  to  the  business  done  by  such  party,  it  is 
agreed  that  each  party  shall  be  responsible  for  the  acts  of  such  joint  em- 
ployes when  engaged  in  that  party's  business."  Held,  that  a  switchman 
was  not  a  fellow  servant  of  the  trainmen  of  the  P.  Company. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Charles  W.  Strader  against  the  New  York,  Lake  Erie 
&  Western  Railroad  Company  for  personal  injuries.  Erom  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN,  J. 

Lewis  E.  Carr,  for  appellant. 
O'Neil  &  Royce,  for  respondent 

BROWN,  P.  J.  This  action  was  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  defendant's  negligence. 
The  plaintiff  was  a  locomotive  engineer  employed  by  the  Pennsyl- 
vania, Poughkeepsie  &  Boston  Railroad  Company,  and  was  injured 
while  running  a  train  over  the  defendant's  road  near  Orange  Farm 
station.  The  accident  was  caused  by  an  open  switch,  which  permitted 
the  plaintiff's  train  to  leave  the  main  track,  and  the  engine  to  be 
thrown  down  an  embankment.  The  testimony  introduced  by  the 
plaintiff  permitted  the  conclusion  by  the  jury  that  a  short  time  prior 
to  the  accident  the  man  who  had  charge  of  the  switch  had  been  engag- 
ed in  making  some  repairs  upon  it,  and  that  he  had  left  it  open;  and 
the  ground  mainly  relied  upon  by  the  appellant  for  a  reversal  of  the 
judgment,  and  the  only  one  which  we  deem  it  necessary  to  consider, 
is  that  the  switchman  was  a  coemploye"  with  the  plaintiff,  and  for 
that  reason  the  court  erred  in  denying  a  motion  to  dismiss  the  com- 
plaint The  accident  occurred  upon  the  Goshen  &  Deckertown  Rail- 
road, which  extended  from  Goshen  to  Pine  Island,  in  the  county  of 
Orange.  This  road  was  leased  to  defendant,  and  was  used  by  the 
Poughkeepsie  &  Boston  Company  under  and  pursuant  to  an  agree- 
ment with  the  defendant,  and  the  validity  of  the  ruling  of  the 
trial  court  depends  upon  the  construction  to  be  given  to  this 
agreement    It  bears  date  August  2, 1889,  and  granted  to  the  Boston 
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Company  "the  right  to  use  •  •  •  the  railroad  track  of  the 
Goshen  &  Deckertown  Railroad"  jointly  with  the  defendant  It 
provided  that  during  the  continuance  of  the  agreement  the  Boston 
Company  should  pay  to  the  defendant  a  stipulated  proportion  of  the 
rental  of  the  road,  and  the  expense  of  maintaining  and  renewing 
the  tracks,  bridges,  and  property  used  jointly  by  the  two  companies, 
including  the  wages  of  yard  master,  switchmen,  train  dispatchers, 
flagmen,  and  other  servants.  It  farther  provided  that  "the  railroads 
and  persons  included  hereunder  shall  be  maintained  and  operated 
under  the  control  of  the  superintendent  of  the  Erie  Company,"  who 
in  matters  pertaining  to  the  maintenance  of  the  property  was  to  be 
"under  the  exclusive  direction  of  the  Erie  Company."  "The  em- 
ploye's engaged  in  conducting  the  business  hereunder  being  joint  em- 
ployes, and  being  paid  by  each  party  in  proportion  to  the  business 
done  by  such  party,  it  is  agreed  that  each  party  shall  be  responsible 
for  the  acts  of  such  joint  employes  when  engaged  in  that  party's 
business ;  and  *  *  *  the  Erie  Company  shall  incur  no  additional 
responsibility  from  the  fact  that  such  employes  are  hired  or  paid  by 
it"  We  are  of  the  opinion  that  under  this  agreement  the  switch- 
man or  track  walker  who  had  the  charge  and  care  of  the  switch  in 
question  was  not  the  servant  of  both  companies.  He  was  hired  and 
paid  by  the,  defendant,  and  was  under  the  exclusive  direction  of  its 
superintendent.  The  Boston  Company  had  no  voice  in  his  selection, 
and  could  neither  discharge  him  nor  direct  him  in  his  work  The 
provision  of  the  contract  that  each  company  should  be  responsible 
for  the  acts  of  the  employe's  only  when  engaged  in  such  company's 
business  had  no  relevancy  to  the  accident  to  the  plaintiff.  The 
Boston  Company  had  no  control  over  the  maintenance  of  the  road. 
That  duty  devolved,  under  the  contract,  solely  upon  the  defendant 
The  sole  right  which  the  Boston  Company  had  was  a  right  to  use  the 
tracks.  The  control  of  the  road,  and  the  maintenance  of  the  tracks, 
and  their  charge  and  control,  remained  in  the  defendant  The 
switchman  was  its  servant,  and  for  damages  resulting  from  his  negli- 
gence the  defendant  was  liable.  The  judgment  must  be  affirmed, 
with  costs. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Principal  and  Agent— When  Relation  Exists. 

A  complaint  alleged  that,  at  the  request  of  one  E.,  defendant's  husband, 
plaintiff  sold  and  delivered  materials  for  the  construction  of  a  house  on 
premises  owned  by  defendant;  that  said  materials  were  furnished  with 
the  knowledge  of  defendant,  and  for  the  benefit  of  her  separate  estate; 
and  that  at  the  time  the  materials  were  furnished  plaintiff  believed  that 
E.  was  the  owner,  and  never  received  any  information  from  defendant  or 
any  other  person  that  E.  was  not  the  owner.  Hdd,  that  the  facts  alleged 
did  not  constitute  E.  defendant's  agent 

Appeal  from  circuit  court,  Westchester  county. 
Action  by  Eli  Valentine  against  Edward  Applebee  and  another 
to  recover  the  value  of  materials  furnished  and  labor  performed  in 
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the  erection  of  a  dwelling  house.    The  complaint  was  dismissed 
as  to  defendant  Alice  B.  Applebee,  and  plaintiff  appeals.  Affirmed. 
Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Frank  L.  Young,  for  appellant, 
^illiam  G.  Valentine,  for  respondents. 

BROWN,  P.  J.  The  complaint  in  this  action  was  dismissed  as  to 
the  defendant  Alice  B.  Applebee  upon  the  ground  that  it  did  not 
state  a  cause  of  action  against  her.  The  action  was  brought  to 
recover  the  value  of  materials  furnished  and  used  and  labor  per- 
formed in  the  erection  of  a  dwelling  house  on  property  of  which 
said  defendant  is  alleged  to  be  the  owner.  The  complaint  alleges 
that  the  defendants  are  husband  and  wife,  and  that  on  April  2, 
1892,  the  property  on  which  the  house  was  erected  was  conveyed 
to  the  wife  for  a  consideration  paid  by  the  husband. 

The  fifth,  seventh,  and  eighth  allegations  of  the  complaint  are  as 
follows: 

"Fifth.  That,  at  the  special  Instance  and  request  of  the  said  Edward 
Applebee,  the  plaintiff  sold  and  delivered  material  and  furnished  work, 
labor,  and  service  in  the  construction  of  a  dwelling  house  on  the  said  prem- 
ises, between  the  1st  day  of  July,  1892,  and  the  1st  day  of  January,  1803; 
and  that  the  said  material  and  work,  labor,  and  service  were  reasonably 
worth  the  sum  of  one  hundred  and  seventy-three  46-100  ($173.40)  dollars." 

"Seventh.  That  the  said  materials  were  furnished  and  delivered,  ana  said 
work,  labor,  and  service  rendered,  to  and  with  the  knowledge  of  the  paid 
Alice  B.  Applebee;  and  that  all  said  materials  were  furnished,  and  the 
work,  labor,  and  service  rendered,  as  it  now  appears,  for  the  benefit  of  her 
separate  estate;  and  that  the  said  Alice  B.  Applebee  interposed  no  objec- 
tion thereto. 

"Eighth.  That  at  the  time  said  materials  were  furnished,  and  the  work, 
labor,  and  service  rendered,  the  plaintiff  believed  that  the  said  Edward 
Applebee  was  the  owner  of  the  said  premises;  and  that  the  plaintiff  received 
no  intimation,  suggestion,  or  Information  from  the  said  Alice  B.  Applebee 
or  any  other  person  that  the  said  Edward  Applebee  was  not  the  owner  of 
the  said  premises." 

These  facts  did  not  create  a  cause  of  action  against  the  wife. 
Jones  v.  Walker,  63  N.  Y.  612;  Travis  v.  Scriba,  12  Hun,  391;  Ban- 
nen  v.  McCahill  (Sup.)  8  N.  Y.  Supp.  916;  Ainsley  v.  Mead,  3  Lans. 
116.  The  agency  of  the  husband  cannot  be  presumed;  it  must  be 
alleged  and  proved.  While  agency  may  be  implied  from  facts  al- 
leged, the  allegations  in  the  complaint  do  not  permit  such  implica- 
tion in  the  case  before  us.  The  only  fact  upon  which  agency  is 
claimed  is  the  relation  of  the  parties.  This  is  not  sufficient  The 
debt  was  contracted  by  the  husband,  and  the  plaintiff  gave  him  credit 
believing  he  was  the  owner.  The  wife  is  not  alleged  to  have  given 
any  authority  to  the  husband  whatever  in  the  premises,  and,  so 
far  as  the  allegations  of  the  complaint  show,  the  contract  was  the 
husband's  alone.  The  case  cannot  be  considered,  therefore,  as  one 
of  an  undisclosed  principal.  While  the  fact  may  be  that  the  hus- 
band was  the  wife's  agent,  we  must  affirm  the  judgment,  because 
that  fact  is  not  made  to  appear.  If  such  was  the  fact,  instead  of 
permitting  judgment  to  go  against  him  and  appealing,  the  plaintiff 
should  have  applied  for  leave  to  amend  his  complaint. 

The  judgment  must  be  affirmed,  with  costs.    All  concur. 
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BECK  et  aL  t.  BROOKLYN  EL.  R.  CO.  et  aL 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1885.) 

Elevated  Railroads— Injuries  to  Abutters— Evidence. 

Where  the  evidence  shows  that  plaintiff's  premises  abutting  on  de- 
fendant's elevated  railroad  had  Increased  in  value  since  the  road* was 
built,  plaintiff  cannot  recover  for  damages  to  such  premises  caused  by 
construction  and  operation  of  the  road,  unless  he  shows  that  there  had 
been  a  general  advance  in  the  value  of  property  in  the  neighborhood,  not 
attributable  to  defendant's  road,  of  which  plaintiff  was  deprived  by  the 
construction  of  the  road. 

Appeal  from  special  term,  Kings  county. 

Action  by  Elisa  Beck  and  George  Beck  against  the  Brooklyn 
Elevated  Railroad  Company  and  the  Union  Elevated  Railroad  Com- 
pany for  an  injunction  and  damages.  Judgment  was  entered  in 
favor  of  plaintiffs,  and  defendants  appeal.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

William  H.  Page,  Jr.,  for  appellants. 
Francis  Russell  Whitney,  for  respondents. 

BROWN,  P.  J.  This  is  one  of  the  usual  actions  in  equity  to  re- 
cover damages  for  injuries  to  the  easements  pertaining  to  the  plain- 
tiffs' property,  caused  by  the  erection,  operation,  and  maintenance  of 
an  elevated  railroad  in  front  thereof,  and  to  restrain  the  defendants 
from  further  maintaining  and  operating  said  railroad  in  the  street 
adjacent  to  plaintiffs'  property.  Upon  the  trial  no  damages  were 
awarded  for  loss  of  rental,  but  the  sum  of  |250  was  awarded  for 
damages  to  the  fee.  We  are  of  the  opinion  that  the  testimony  does 
not  sustain  the  finding  of  the  court,  and  the  judgment  must  be  re- 
versed. The  plaintiffs  purchased  the  property  in  January,  1888,  for 
$4,500.  At  that  time  the  railroad  structure  had  not  been  erected 
in  front  of  the  property,  but  it  was  in  process  of  erection,  and  the 
stone  for  the  foundation  for  the  pier  was  lying  in  the  street  Upon 
the  property  was  a  frame  building,  to  which  an  addition  was  erect- 
ed by  the  plaintiffs,  and  since  the  purchase  the  upper  part  of  the 
building  has  been  occupied  by  the  plaintiffs  as  a  residence,  and 
the  other  part  as  a  manufactory  for  dolls  and  baby  carriages.  The 
plaintiff  George  Beck  testified  that  subsequent  to  the  purchase  of 
the  property  he  was  offered  for  it  $7,000.  Of  the  two  witnesses 
called  by  the  plaintiffs  upon  the  question  of  value,  one  testified  that 
the  present  market  value  of  the  property  was  $5,000,  and  the  oth- 
er that  the  present  value  of  the  lot  without  the  building  was 
$5,000.  No  diminution  of  valuation  was  therefore  shown,  and  to 
establish  a  right  to  recover  it  was  necessary  for  the  plaintiffs  to 
show  that  there  had  been  some  general  advance  in  the  value  of 
property  in  the  vicinity  upon  side  or  parallel  streets,  not  attributa- 
ble to  the  defendants'  road,  of  which  they  had  been  deprived  by  the 
presence  of  the  elevated  structure  in  front  of  their  property.  No 
proof  of  that  character  was  offered.  Indeed,  it  appears  clearly  from 
the  testimony  of  the  plaintiffs'  experts  that  there  has  been  no  gen- 
eral advance  in  value  in  the  surrounding  streets.   The  value  of 
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property  in  the  vidnitj  has  either  remained  stationary  or  retrograd- 
ed, but  this  has  been  due  to  causes  for  which  the  defendants  are  in 
no  way  responsible.  The  desire  of  people  to  live  further  out  along 
the  railroads,  where  newer  buildings  afford  them  better  accommo- 
dations for  less  money,  and  the  erection  of  large  stores  in  other 
parts  of  the  city,  which  have  drawn  to  themselves  business  that 
was  formerly  done  in  smaller  stores  in  the  vicinity  of  plaintiffs' 
property,  have  changed  the  character  of  the  neighborhood,  and  les- 
sened the  value  of  rents  for  store  or  residential  property.  The 
general  opinion  of  the  witnesses  appears  to  be  that  the  buildings 
on  the  plaintiffs'  property  are  worthless  in  any  estimate  of  the 
market  value  thereof,  and  we  have  the  fact,  therefore,  clearly  estab- 
lished, that  their  land  is  worth  more  at  the  present  time  than  when 
they  purchased  it.  The  judgment  must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event  All  concur. 


(86  Hun,  607.) 

BRIGGS  et  al.  v.  THOMPSON  et  aL 

(Supreme  Court,  General  Term,  Second  Department.  May  13,  1895.) 

Assignment  of  Mortgage— Notice  of  Unrecorded  Release. 

Notice  of  an  unrecorded  release  of  a  mortgage  as  to  part  of  the  mort- 
gaged land  will  not  be  Imputed  to  an  assignee  of  the  mortgage  because 
such  part  was  occupied  by  a  grantee  of  the  mortgagor,  such  occupation 
not  being  Inconsistent  with  the  existence  of  the  Hen. 

Appeal  from  Dutchess  county  court 

Action  by  Edgar  A.  Briggs  and  another,  executors,  against  Eliza- 
beth C.  Thompson  and  others,  to  foreclose  a  mortgage.  From  a 
judgment  for  plaintiffs,  defendants  appeal.  Affirmed. 

Argued  before,BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

M.  A.  Fowler,  for  appellants. 
Hackett  &  Williams,  for  respondents. 

BROWN,  P.  J.  The  question  presented  on  this  appeal  is  whether 
the  plaintiffs,  who  are  assignees  of  a  mortgage,  can  enforce  it  against 
a  purchaser  of  a  part  of  the  mortgaged  property,  who  is  in  posses- 
sion, and  who  holds  his  title  under  a  prior  recorded  deed  from  the 
mortgagor  and  a  prior  unrecorded  release  from  the  mortgagee.  The 
facts  of  the  case  are  undisputed.  On  May  4,  1863,  Jacob  M.  Ouster- 
hout  executed  the  mortgage  in  question  to  David  and  Mary  Fish. 
On  May  2,  1867,  the  mortgagees  released  to  Ousterhout  27  acres  of 
the  mortgaged  land,  and  on  the  same  day  Ousterhout  conveyed  said 
27  acres  to  Benjamin  Hicks.  The  deed  from  Ousterhout  to  Hicks 
waB  recorded  on  June  27, 1868,  but  the  release  had  not  been  recorded 
at  the  time  of  the  commencement  of  this  action.  Benjamin  Hicks 
conveyed  the  land  to  Ury  Hicks  in  1875,  and  the  deed  was  recorded. 
On  May  15,  1876,  the  mortgage  and  accompanying  bond  were  duly 
assigned  to  Simmons  White,  and  by  several  mesne  assignments  were 
transferred  to  the  plaintiffs'  testator,  who  became  the  owner  thereof 
on  May  1,  1882.    All  of  the  several  assignments  of  the  bond  and 
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mortgage  were  duly  recorded.  Benjamin  Hicks  and  Ousterhout 
owned  adjoining  farms  in  the  town  of  Milan,  Dutchess  county.  The 
property  which  is  the  subject  of  this  litigation  consists  of  27  acres 
of  land,  all  inclosed,  of  which  3£  acres  are  woodland.  It  was  oh 
the  northwest  corner  of  the  farm,  some  distance  from  the  highway, 
without  any  building  on  it.  While  Ousterhout  owned  it,  he  culti- 
vated it  for  the  usual  farm  products,  and  Hicks  used  it  in  the  same 
manner,  and  for  the  same  purpose.  The  year  it  was  sold  to  Hicks 
the  land  was  surveyed,  and  a  division  fence  built  Hicks  took  im- 
mediate possession,  and  cultivated  the  land,  and  has  continued  to 
cultivate  it  ever  since.  The  plaintiffs'  testator  resided  in  the  town 
of  Hyde  Park  about  22  miles  from  the  mortgaged  property,  and 
had  no  actual  knowledge  of  the  sale  of  the  property  to  Hicks,  or  that 
he  was  in  the  occupation  thereof.  The  assignment  of  the  mortgage 
and  release  are  both  conveyances,  within  the  provisions  of  the  record- 
ing act.  Brewster  v.  Carnes,  103  N.  Y.  562,  9  N.  E.  323;  Baker 
v.  Thomas,  61  Hun,  17.  15  N.  Y.  Supp.  359;  St.  John  v.  Spalding, 
1  Thomp.  &  C.-483.  Independent  of  that  statute,  the  plaintiffs  ac- 
quired no  right  to  sell  the  27  acres  conveyed  to  Hicks.  The  rights 
of  the  parties  therefore  depend  solely  upon  that  statute.  By  its 
terms,  conveyances  not  recorded  are  void  against  subsequent  pur- 
chasers in  good  faith  and  for  a  valuable  consideration.  That  plain- 
tiffs are  purchasers  for  a  valuable  consideration  is  undisputed.  But 
notice  of  a  prior  unrecorded  conveyance,  or  of  any  title  to  the  prem- 
ises, or  knowledge  of  facts  which  would  put  a  prudent  man  upon 
inquiry,  impeach  the  good  faith  of  a  subsequent  purchaser.  Hence 
the  pertinent  inquiry  in  this  case  is,  did  the  plaintiffs'  testator  have 
notice  of  Hicks'  title,  or  knowledge  of  such  facts  concerning  his  pos- 
session that  should  have  put  him  upon  inquiry  in  reference  thereto? 
That  open  and  visible  possession  of  property  is  equivalent  to  notice 
of  the  rights  of  persons  other  than  those  who  have  title  on  the  record 
is  the  rule  established  by  an  unbroken  line  of  decisions,  and,  if  the 
•decision  of  this  case  depended  upon  the  question  whether  the  char- 
acter of  Hicks'  possession  of  the  land  was  sufficient  to  have  put  the 
assignee  of  the  mortgage  upon  inquiry  as  to  his  title,  I  think  it  would 
be  difficult  to  sustain  the  judgment  Hicks  went  into  immediate 
possession  of  the  land  conveyed  to  him,  inclosed  it,  and  cultivated 
and  cropped  it  in  the  manner  usual  with  farm  property.  His  acts 
in  that  respect  were  sufficient  to  constitute  an  adverse  possession, 
as  that  term  is  defined  in  section  370  of  the  Code  of  Civil  Procedure; 
and  I  can  see  no  reason  why  such  a  possession  was  not  constructive 
■notice  of  Hicks'  title.  He  certainly  could  have  made  no  greater  use 
of  the  land  than  he  did,  and  his  possession  could  not  have  been  more 
•open  and  notorious  than  it  was,  unless  he  had  erected  buildings  on 
the  land,  and  actually  occupied  them.  Baker  v.  Thomas,  61  Hun, 
17, 15  N.  Y.  Supp.  359,  is  not  a  controlling  authority  on  this  question. 
In  many  of  its  facts  it  was  quite  like  this  case,  but  there  the  land 
was  used  as  a  pasture  for  cattle.  It  has  been  many  times  decided 
that  using  land  occasionally  for  pasturage  or  cutting  of  timber  was 
not  such  an  occupancy  as  would  charge  a  purchaser  or  incumbrancer 
with  notice,  and  the  report  of  that  ease  does  not  state  the  extent  of 
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the  use  to  which  the  land  was  pot  In  the  case  before  us  the  land 
was  inclosed,  cultivated,  and  improved.  No  more  open  and  visible 
use  could  be  made  of  farm  land,  and  to  hold  that  such  an  occupa- 
tion and  use  was  not  constructive  notice  of  the  rights  of  the  occupant 
would  be  to  deny  the  application  of  that  rule  to  that  class  of  property. 
But  the  question  still  remains,  was  Hicks'  possession  notice  of  a 
claim  adverse  to  the  mortgage?  In  my  judgment,  it  was  not.  His 
title  was  derived  primarily  from  the  mortgagor,  and  under  that  title 
he  went  into  possession.  The  release  was  not  made  to  him,  and,  if 
it  had  been,  he  could  not  have  taken  possession  under  it.  His  occu- 
pation was  not  inconsistent  with  the  existence  of  the  lien  of  the 
mortgage,  and  there  was  nothing  in  the  mere  fact  of  his  possession 
to  lead  a  prudent  man  to  believe  that  he  claimed  a  title  adverse  to 
the  mortgagee.  When  a  person  is  a  stranger  to  an  apparent  or  re- 
corded title,  the  case  is  different  In  such  a  case  his  possession  is 
an  assertion  of  an  adverse  right  But  when,  as  in  this  case,  title 
is  derived  from  a  mortgagor,  there  is  nothing  in  the  possession  of  the 
land  apparent  to  an  observer  which  is  hostile  to  a  prior  mortgage. 
The  occupant  is  supposed  to  hold  subject  to  the  mortgage,  and  there 
is  nothing  to  put  an  assignee  of  the  mortgage  on  inquiry.  Notice  of 
nn  unrecorded  title  will  be  imputed  only  when  it  is  a  reasonable  and 
just  inference  from  visible  facts.  This  proposition  was  substantially 
decided  in  Cook  v.  Travis,  20  N.  Y.  400,  and  in  Fassett  v.  Smith,  23  N. 
Y.  252.  It  was  also  so  decided  by  Justice  Pratt,  at  special  term,  in 
Insurance  Co.  v.  Wilcox,  55  How..  Pr.  43,  and  that  case  has  been 
cited  at  general  term  and  in  the  court  of  appeals  with  approval.  The 
judgment  must  be  affirmed,  with  costs.    All  concur. 


(86  Hun,  611.) 

KENT  v.  HOPKINS  et  al 

(Supreme  Court,  General  Term,  Second  Department.  May  13,  1895.) 

Descent  and  Distribution — Advancements — Intestacy. 

1  Rev.  St.  p.  754,  §  23,  providing  that,  on  the  distribution  of  the  estate 
of  an  intestate,  advancements  made  by  him  in  his  lifetime  to  any  of  his 
children  shall  be  charged  against  their  respective  shares,  refers  only  to 
persons  who  die  leaving  no  wills,  and  does  not  apply  in  cases  of  partial 
Intestacy. 

Action  by  Walter  L.  Kent  against  Susan  W.  Hopkins  and  others. 
Plaintiff  moves  for  a  new  trial  on  exceptions  at  general  term,  pur- 
suant to  Code  Civ.  Proc.  §  1001. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN,  J. 

J.  T.  Marean,  for  plaintiff. 

Elihu  Root,  Bronson  Winthrop,  and  Edwin  B.  Root,  for  defend- 
ants. 


BROWN,  P.  J.  This  action  was  brought  for  the  partition  of  real 
estate  among  the  heirs  and  devisees  of  Henry  A.  Kent  deceased. 
The  plaintiff  and  the  defendants  Susan  W.  Hopkins,  Frances  K. 
Sanger,  and  Sheldon  L.  Kent  were  children  of  said  deceased,  and 
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the  complaint  alleged  that  said  deceased  made  advancements  to 
each  of  said  defendants  of  the  value  of  f 75,000,  and  made  none  to  the 
plaintiff.  The  bill  of  exception  states  that  on  the  trial  the  plain- 
tiff offered  proof  that  such  advancements  were  made  to  said  defend- 
ants; that  objection  was  made  to  the  admission  of  such  proof,  on 
the  ground  that  said  deceased  left  a  will  by  which  he  disposed  of 
one  undivided  quarter  of  his  estate;  and  that  the  advancements 
were  therefore  not  to  be  taken  into  account  in  the  division  among 
his  children  of  so  much  of  his  real  estate  as  was  undisposed  of.  The 
fact  that  the  deceased  left  a  will  having  been  admitted  by  the  plain- 
tiff, the  objection  was  sustained,  and  the  proof  excluded,  to  which 
ruling  the  plaintiff  took  an  exception. 

The  question  presented  is  whether  sections  23  and  24  of  the  stat- 
ute of  descent  are  applicable  to  a  case  where  a  testator  has  disposed 
by  will  of  only  a  portion  of  his  estate.    The  sections  are  as  follows: 

"Sec.  23.  If  any  child  of  an  intestate  shall  have  been  advanced  by  him,  by 
settlement  or  portion  of  real  or  personal  estate,  or  of  both  of  them,  the  value 
thereof  shall  be  reckoned,  for  the  purposes  of  this  section  only,  as  part  of 
the  real  and  personal  estate  of  such  intestate,  descendible  to  his  heirs,  and 
to  be  distributed  to  the  next-of-kin,  according  to  law;  and  If  such  advance- 
ment be  equal  or  superior,  to  the  amount  of  the  share,  which  such  child 
would  be  entitled  to  receive,  of  the  real  and  personal  estate  of  the  deceased, 
as  above  reckoned,  then  such  child  and  his  descendants  shall  be  excluded 
from  any  share,  in  the  real  and  personal  estate  of  the  intestate. 

"Sec.  24.  But  if  such  advancement  be  not  equal  to  such  share,  such  child 
and  his  descendants  shall  be  entitled  to  receive  so  much  only,  of  the  personal 
estate,  and  to  inherit  so  much  only,  of  the  real  estate  of  the  Intestate,  as  shall 
be  sufficient  to  make  all  the  shares  of  the  children,  in  such  real  and  personal 
estate  and  advancement,  to  be  equal  as  near  as  can  be  estimated." 

1  Rev.  St  pp.  754,  755. 

This  question  was  decided  in  the  negative  by  Judge  Sandford  in 
1845  in  the  case  of  Thompson  v.  Carmichael,  3  Sandf.  Ch.  180,  and 
the  reasoning  of  that  case  commends  itself  to  our  judgment  The 
appellant  contends  that  the  word  "intestate"  is  not  used  in  the 
statute  to  indicate  a  person  who  dies  without  a  will,  but  one  who 
dies  without  devising  all  his  real,  estate,  and  that  the  term  includes, 
therefore,  a  case  of  partial  intestacy.  This  argument  is  considered 
in  the  case  cited.  In  all  the  sections  preceding  the  twenty-third 
the  term  is  used  in  reference  to  real  estate  and  to  the  inheritance 
therein  which  is  provided  for  by  the  particular  section  in  which  the 
term  is  used.  The  twenty-third  section  has  reference  to  a  new 
subject,  and  its  provisions  relate  to  personal  estate  as  well  as  real; 
and  the  term  "an  intestate"  describes  one  of  a  class  of  persons  who 
in  their  lifetime  have  made  advancements  with  which  the  section 
deals,  and  the  word  is  used  in  its  legal  and  popular  sense  to  indi- 
cate one  who  died  without  a  will.  The  purpose  of  the  statute  was 
to  make  equality  of  division  in  the  distribution  of  an  estate  when  no 
disposition  was  made  by  will.  But,  when  a  person  who  has  made 
advancements  to  his  children  makes  a  will,  he  is  presumed  to  make 
his  will  with  reference  to  his  advancements,  and  the  two  acts  repre- 
sent his  intention  with  reference  to  the  disposition  of  his  estate. 
The  injustice  which  the  statute  would  work  if  applied  to  cases  of 
partial  intestacy  is  pointed  out  by  Judge  Sandford  in  the  case  cited, 
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and  is  aptly  illustrated  in  the  brief  of  Mr.  Charles  O'Connor.  Noth- 
ing need  be  added  to  the  opinion  in  that  case.  The  construction 
there  put  upon  the  statute  is  in  harmony  with  the  decisions  in  other 
jurisdictions,  many  of  which  are  cited  in  the  opinion.  Others  to 
the  same  effect  are  cited  upon  the  briefs  of  defendants'  counsel. 
No  other  reported  case  in  this  state  has  ever  given  a  contrary  inter- 
pretation to  this  statute.  The  decision  has  stood  unchallenged  for 
half  a  century,  and  is  cited  with  approval  by  all  the  text  writers 
upon  the  subject    In  our  opinion,  it  correctly  interprets  the  statute. 

The  exceptions  should  be  overruled  and  motion  denied,  and  judg- 
ment ordered  for  the  defendants  upon  the  decision  of  the  special  term. 


(88  Hun,  501.) 

ROCK  v.  WHITE  et  a!. 

(Supreme  Court,  General  Term,  Third  Department.  May  14,  1896.) 

Appeal — Harmlrss  Error. 

Error  In  the  admission  of  evidence  la  cured  by  afterwards  striking  it  out. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Richard  B.  Bock  against  James  D.  White,  Edward  C. 
White,  and  Mary  J.  White  to  recover  the  value  of  a  quantity  of  ice 
cut  by  plaintiff  and  placed  by  him  in  defendants'  ice  house  under  a 
contract  with  them.  From  a  judgment  for  f 1,053.04,  entered  on  a 
verdict  in  ^avor  of  plaintiff,  and  from  an  order  denying  the  motion 
for  a  new  trial,  defendants  appeal.  Affirmed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

Van  Alstyne  &  Hevenor,  for  appellants. 
Robert  G.  Scherer,  for  respondent. 

PUTNAM,  J.  The  question  raised  by  the  pleadings  in  this  case 
as  to  whether  plaintiff  was  prevented  by  unfavorable  weather  from 
filling  the  ice  house  of  defendants,  or  whether  he  was  slow  and  negli- 
gent in  the  performance  of  the  contract  between  the  parties,  was 
fairly  submitted  to  the  jury  by  the  learned  trial  court  On  the 
questions  of  fact  thus  submitted  there  was  conflicting  evidence, 
and  the  verdict  of  the  jury  cannot  be  properly  disturbed.  The  error, 
if  any,  in  admitting  in  evidence  the  resolution  of  the  common  council 
of  the  city  of  Albany  was  cured  by  the  striking  out  of  such  evidence 
on  the  motion  of  the  defendants.  Pettee  v.  Pettee,  77  Hun,  595,  28 
N.  Y.  Supp.  1067.  If  the  refusal  of  the  trial  court  to  charge  that  if 
1,100  tons  of  the  ice  placed  in  plaintiff's  ice  house  came  from  the  dis- 
trict specified  in  the  contract,  plaintiff  was  bound,  unless  prevented 
by  defendants,  to  place  the  same  in  defendants'  ice  house, — as  re- 
quested,— was  an  error,  such  error  was  subsequently  cured  by  the 
court's  substantially  charging  as  thus  requested.  Besides,  there 
was  evidence  tending  to  show  that  plaintiff  had  harvested  large  quan- 
tities of  ice  outside  of  the  district  described  in  the  contract,  and 
placed  the  same  in  defendants'  ice  house,  defendants  consenting. 
If  the  amount  so  harvested  was  equal  to  the  amount  taken  from  the 
district  specified  in  the  contract,  and  placed  in  plaintiff's  ice  house, 
defendants  were  not  injured.  We  have  examined  the  various  other 
v.33N.Y.s.no.8— 49 
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exceptions  to  the  rulings  of  the  learned  trial  judge  in  the  reception 
of  evidence  and  to  his  charge  or  refusals  to  charge,  and  are  of 
opinion  that  neither  of  said  exceptions  require  discussion  or  necessi- 
tate a  reversal  of  the  judgment.  Judgment  affirmed,  with  costs. 
All  concur. 


(86  Hun.  541.) 

SMITH  y.  KINIRT. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Livery  Stable  Keeper— Liability  for  Keep  of  Horse. 

In  an  action  to  recover  for  the  keep  of  a  horse,  It  appeared  that  de- 
fendant purchased  the  horse  at  an  auction  sale  held  at  plaintiff's  stable; 
that  afterwards,  claiming  a  breach  of  warranty  on  the  part  of  the  seller, 
and  that  under  the  terms  of  the  sale  he  had  a  right  to  return  the  horse, 
he  took  it  to  plaintiff's  stable,  and  left  It  with  the  hostler.  He  did  not 
notify  plaintiff  that  he  did  not  expect  to  be  liable  for  the  keep  of  the 
horse,  or  that  he  was  returning  it  to  the  seller.  Plaintiff  was  not  present 
at  the  sale,  and  It  was  not  shown  that  he  knew  the  terms  thereof.  Hdd, 
that  defendant  was  liable. 

A  ppeal  from  Montgomery  county  court. 

Action  by  Charles  N.  Smith  against  John  Kiniry.  Prom  a  judg- 
ment entered  on  a  verdict  in  favor  of  defendant,  plaintiff  appeals. 

Argued  before  PUTNAM,  HERBICK,  and  STOVER,  JJ. 

G.  E.  Phillips  (H.  V.  Borst,  of  counsel),  for  appellant. 
Weller  &  Moore  (L.  M.  Weller,  of  counsel),  for  respondent 

PUTNAM,  J.  The  action  was  brought  to  recover  for  the  care  and 
keeping  of  a  horse  at  plaintiff's  stable.  There  was  no  conflicting 
evidence  in  regard  to  the  facts  establishing  defendant's  liability  for 
the  claim  on  which  the  action  was  brought.  The  latter  purchased 
the  horse  in  question  at  an  auction  sale  had  by  one  Snell  at  the 
plaintiff's  stable  on  January  C,  1894.  A  few  days  afterwards,  claim- 
ing a  breach  of  warranty  on  the  part  of  Snell,  and  a  right  to  return 
the  horse  under  the  terms  of  sale  announced  by  him  at  the  auc- 
tion, defendant  took  the  horse  to  plaintiff's  stable,  and  left  it  with 
the  hostler.  He  did  not  notify  plaintiff  when  he  left  the  horse 
at  the  stable  that  he  (defendant)  did  not  expect  to  be  liable  for  its 
board  and  keep,  or  that  he  was  returning  the  horse  to  Snell  at  the 
stable  in  pursuance  of  the  terms  of  sale  as  announced  at  the  auction. 
Plaintiff  was  not  present  at  the  auction  sale,  nor  was  it  shown  that 
he  knew  of  the  terms  of  sale,  or  that  he  had  agreed,  or  was  obligated, 
to  receive  any  horses  at  his  stable  after  the  purchase  by  defendant 
for  Snell.  All  that  appeared  material  to  the  issues  in  this  case 
from  the  evidence  was  that  defendant  took  and  left  the  horse  at  plain- 
tiffs stable,  and  plaintiff  furnished  board  and  attendance  and  med- 
ical care  for  it.  We  think  the  evidence  clearly  sustains  the  judg- 
ment rendered  in  the  justice  court.  The  justice  properly  excluded 
evidence  offered  to  show  the  terms  of  sale  at  the  auction,  it  appear- 
ing that  plaintiff  was  not  present;  also  evidence  tending  to  show 
a  breach  of  warranty  by  Snell,  and  that  Snell  had  in  case  of  such 


Digitized  by 


Sup.  Ct.}  SHERWOOD  T.  NEW  YORK,  O.  A  W.  RY.  CO. 


771 


breach  agreed  to  take  back  the  horse.  Plaintiff  was  not  responsible 
for  Sneli's  warranties  or  contracts.  There  was  no  evidence  given 
to  show  that  plaintiff  was  legally  bound  to  receive  the  horse  at  his 
stable  for  Snell,  or  that  he  was  in  any  way  a  party  to  Bnell's  con- 
tracts to  take  back  the  horse,  if  any  such  contract  was  made.  The 
judgment  of  the  county  court  should  be  reversed,  with  costs  in  this 
court,  and  in  the  county  court,  and  the  judgment  of  the  justice's 
court  affirmed.    All  concur. 

(86  Hun,  5ofl.| 

SHERWOOD  et  al.  v.  NEW  YORK,  O.  &  W.  RY.  CO. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Carriers  or  Goods— Delivery— Burden  of  Proof. 

In  an  action  against  a  carrier  to  recover  damages  for  delay  In  the  trans- 
portation of  goods,  under  a  contract  of  shipment,  by  which  plaintiff  took 
the  risk  of  damage  resulting  from  delay,  the  burden  of  proving  that  the 
delay  was  occasioned  by  defendant's  negligence  Is  on  plaintiff. 

Appeal  from  Sullivan  county  court. 

Action  by  Webster  Sherwood  and  another  against  the  New  York, 
Ontario  &  Western  Railway  Company  to  recover  damages  for  delay 
in  transportation  of  one  car  load  of  calves  from  Livingston  Manor 
to  New  York  City.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiffs,  defendant  appeals.  Reversed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

George  H.  Carpenter,  for  appellant. 

J.  M.  May  bee  (T.  P.  Bush,  of  counsel),  for  respondents. 

PUTNAM,  J.  On  July  4,  1893,  plaintiffs  delivered  to  defendant 
a  car  load  of  calves  at  Livingston  Manor,  N.  Y.,  to  be  transferred 
to  Sixtieth  street,  New  York.  The  calves  were  shipped  on  the 
train  known  as  "No.  30,"  which  should  have  left  Livingston  Manor 
on  or  before  5:30  p.  m.,  and  reached  New  York,  about  129  miles 
distant,  on  the  morning  of  the  5th,  about  4  a.  m.  But  No.  30  did 
not  reach  New  York  until  after  3  o'clock  in  the  afternoon,  too  late 
for  the  market  on  that  day,  so  that  plaintiffs  could  not  dispose  of  the 
calves  until  July  6.  In  consequence  of  the  delay,  plaintiffs  suffered 
damages.  Defendant  introduced  in  evidence  a  contract  between 
the  parties  purporting  to  have  been  executed  at  the  time  of  the 
shipping  of  said  calves,  by  which  the  plaintiffs  agreed  to  take  "all 
risk  of  any  loss  or  damage  which  may  be  sustained  by  reason  of  any 
delay  in  such  transportation."  A  question  of  fact  was  raised  on 
the  trial  whether  this  contract  was  executed  by  the  plaintiffs  when 
the  calves  were  shipped  or  otherwise,  which  was  properly  submitted 
to  the  jury.  The  trial  court,  as  we  will  assume  in  our  discussion 
of  the  case,  properly  instructed  the  jury  that  the  release,  if  duly 
executed  on  the  day  it  bears  date,  did  not  release  defendant  from 
liability  occasioned  by  the  negligence  of  its  servants. 

The  only  question  we  deem  it  necessary  to  consider  arises  from 
the  instructions  given  by  the  learned  trial  court  in  his  charge  to  the 
jury  as  to  the  burden  of  proof.    The  chasge  is  as  follows: 
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"The  duty,  therefore,  devolves  upon  the  defendant  to  show  or  to  excuse 
the  delay  In  the  transportation  of  this  car;  that  is  If  you  find  this  delay  wsi 
an  unreasonable  delay  on  the  part  of  the  defendant." 

Again  the  court  in  his  charge  said : 

"I  explained  that  when  the  delay  of  the  freight  had  been  shown  It  de- 
volved upon  the  defendant  to  explain  the  delay;  If  they  failed  to  explain  it 
satisfactorily,  the  plaintiff  is  entitled  to  recover." 

To  the  last  statement  the  defendant  duly  excepted. 

The  judge,  therefore,  instructed  the  jury  that  the  plaintiffs,  show- 
ing the  delay  of  10  hours  in  the  delivery  of  the  calves,  could  rest 
their  case,  and  recover,  unless  defendant  proved  that  said  delay 
was  not  caused  by  its  negligence.  His  instruction  was  not  that 
the  jury  could  consider  the  delay  on  the  question  of  fact  as  to  de- 
fendant's negligence,  but  as  matter  of  law  that,  the  delay  being 
shown,  unless  excused,  the  plaintiffs  were  entitled  to  recover.  "We 
think  the  judge  in  thus  instructing  the  jury  went  too  far.  There 
was  a  contract,  or  evidence  from  which  the  jury  could  have  found 
one,  between  the  parties,  by  which  the  plaintiffs  took  the  risk  of 
damage  occasioned  by  delay  in  transporting  the  calves  and  the  de- 
fendant; hence  could  not  be  made  liable  for  such  delay  unless  oc- 
casioned by  its  negligence.  It  is  well  settled  that  negligence,  being 
a  wrong,  will  not,  ordinarily,  be  presumed,  but  must  be  proved. 
The  contract  exempting  the  defendant  from  liability  for  damage 
occasioned  by  delay,  it  was,  we  think,  for  the  plaintiff  to  show  that 
such  delay  was  on  account  of  defendant's  negligence.  In  Lamb 
v.  Railroad  Co.,  46  N.  Y.  271,  it  appeared  that  the  plaintiff  had 
delivered  a  quantity  of  cotton  to  the  defendant  for  transportation. 
There  was  a  contract  exempting  the  corporation  from  liability  for 
loss  occasioned  by  Are.  The  cotton  was  destroyed  while  on  the 
pier  of  the  defendant  The  court  held  that  the  exemption  from 
loss  by  fire  did  not  exonerate  defendant  if  the  fire  resulted  from  its 
wrongful  negligence;  that  plaintiff,  to  maintain  the  action,  must 
have  shown  affirmatively  such  negligence;  and  that  the  trial  court 
erroneously  instructed  the  jury  that  the  burden  was  on  the  rail- 
road corporation  to  show  that  the  destruction  of  the  cotton  by  fire 
was  not  caused  by  negligence  on  its  part  In  French  v.  Railroad 
Co.,  »43  N.  Y.  108,  2  Abb.  Dec.  196,  it  was  held  that,  when  the  lia- 
bility of  a  common  carrier  is  limited  by  a  contract,  the  burden  of 
proof  that  the  loss  occurred  in  consequence  of  the  negligence  ot 
the  corporation  rests  upon  the  plaintiff.  To  the  same  effect  sr 
Whitworth  v.  Railway  Co.,  87  N.  Y.  413-419.  In  the  case  last  cited 
there  was  a  clause  in  the  contract  limiting  the  liability  of  the  com- 
pany.   Andrews,  J.,  in  delivering  the  opinion  of  the  court,  says: 

"The  burden  was  upon  the  plaintiff  to  show  facts  taking  the.  case  out  of 
the  operation  of  the  exemption  clause." 

See,  also,  Cochran  v.  Dinsmore,  49  N.  Y.  249. 

The  case  of  Tierney  v.  Railroad  Co.,  76  N.  Y.  305,  and  other  cases 
cited  by  respondent,  are  not  parallel.  A  different  rule  from  that 
above  stated  will  apply  in  cases  where  the  liability  of  a  common 
carrier  w;  :  not  limited  by  any  contract  Under  the  authorities 
above  cited,  it  devolved  urjon  the  plaintiffs  on  the  trial  to  show,  not 
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only  the  delay  of  defendant  in  transporting  the  calves,  but  that 
snch  delay  was  occasioned  by  the  wrongful  negligence  of  defendant 
The  plaintiffs  had  agreed  with  defendant  to  take  the  risk  of  any  loss 
occasioned  by  any  delay,  and  it  was  for  them  on  the  trial,  as  held 
in  Whitworth  v.  Railway  Co.,  supra,  to  show  facts  taking  the  case 
out  of  the  operation  of  the  exemption  clause  contained  in  the  con- 
tract. The  court,  however,  instructed  the  jury  that,  the  delay  being 
shown,  unless  explained  by  defendant,  the  plaintiffs  were  entitled  to 
recover.  In  other  words,  that  the  burden  was  upon  the  corpora- 
tion to  show  the  absence  of  negligence.  We  think  the  court  erred 
in  so  instructing  the  jury,  and  hence  that  the  judgment  should  be 
reversed,  a  new  trial  granted,  costs  to  abide  the  event    All  concur. 


<86  Hun,  435.) 

WILEY  v.  VILLAGE  OF  ROUSE'S  POINT. 
(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

1.  PjLKADING— DEMURRER  TO  8EPABATE  DEFENSES. 

A  demurrer  to  a  separate  answer  brings  up  for  consideration  only  the 
complaint,  the  answer  demurred  to,  and  the  demurrer;  and  therefore  the 
allegations  of  the  complaint  must  be  deemed  admitted  for  the  purposes  • 
of  the  demurrer,  where  the  answer  demurred  to  contained  no  denials. 

%  8aiie— Answer— Denials. 

The  complaint  In  an  action  against  a  village  for  personal  injuries  caused 
by  the  defective  condition  of  a  street  alleged  that  plaintiff  was  free  from 
contributory  negligence.  The  answer  did  not  deny  any  of  the  allegations 
of  the  complaint  except  so  far  as  it  alleged  that  if  plaintiff  fell  on  the 
street  and  suffered  any  injury  thereby,  the  same  was  caused  solely  by 
the  contributory  negligence  of  plaintiff.  Held,  that  such  answer  denied 
the  allegation  that  plaintiff  was  free  from  contributory  negligence,  and 
therefore  was  not  subject  to  the  objection  that  it  did  not  show  what  facts 
defendant  controverted. 

&  Same—  Hypothetical  Pleading. 

A  pleading  is  not  demurrable  on  the  ground  that  it  is  hypothetical,  but 
the  remedy  In  such  case  is  by  motion. 

Appeal  from  special  term,  Clinton  county. 

Action  by  Lucinda  J.  Wiley  against  the  village  of  Rouse's  Point 
for  persona]  injuries.  The  second  paragraph  of  the  answer  was  as 
follows:  "Second.  The  defendant,  for  a  further  answer  and  de- 
fense, alleges  that  if  the  plaintiff  fell  upon  the  streets  or  sidewalks 
of  the  village  of  Souse's  Point  at  the  time  mentioned  in  said  com- 
plaint, and  suffered  any  injury  or  damage  thereby,  the  same  was 
caused  solely  by  the  contributory  negligence  of  plaintiff."  To  this 
defense  plaintiff  interposed  the  following  demurrer:  "The  plaintiff 
in  this  action  demurs  to  the  defense  consisting  of  new  matter  set 
forth  in  paragraph  second  of  defendant's  answer,  on  the  ground 
that  it  is  insufficient  in  law  upon  the  face  thereof."  The  demurrer 
was  overruled,  and  plaintiff  appeals.  Affirmed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

W.  H.  Dunn,  for  appellant. 
Egbert  C.  Everest,  for  respondent, 
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PUTNAM,  J.  On  a  demurrer  to  a  separate  answer  the  court  has 
before  it,  and  can  only  consider,  the  complaint,  the  answer  de- 
murred to,  and  the  demurrer.  Hence,  although  parts  of  the  an- 
swer may  contain  denials,  if  there  is  none  in  the  separate  answer 
to  which  the  demurrer  is  interposed,  in  the  consideration  of  the  case 
the  allegations  of  the  complaint  must  be  deemed  admitted.  Doug- 
lass v.  Insurance  Co.,  138  N.  Y.  209-215,  33  N.  E.  938;  Valentine 
v.  Lunt,  51  Hun,  544-547,  3  N.  Y.  Supp.  906;  Boyd  v.  McDonald 
(Sup.)  12  N.  Y.  Supp.  356;  Hammond  v.  Earle,  58  How.  Pr.  420. 
In  this  case  the  second  paragraph  of  defendant's  answer,  to  which 
the  demurrer  was  interposed,  contained  no  denial  of  the  allegations 
of  the  complaint  or  either  of  them,  except  that  the  averment  in  such 
answer  that  the  injury  to  the  plaintiff,  if  any,  was  caused  by  her 
contributory  negligence,  may  be  regarded  as  a  denial  of  the  allega 
tion  in  the  complaint  that  the  accident  occurred  without  any  fault, 
negligence^  or  carelessness  on  her  part.  The  answer  admits  the 
plaintiff's  fall  on  the  street  or  sidewalk  of  the  village  of  Rouse's 
Point,  and  the  suffering,  injury,  and  damage  resulting  therefrom, 
because  it  does  not  deny  the  allegations  of  the  complaint  in  that 
regard.  It  admits  all  the  allegations  of  the  complaint  except  as 
to  contributory  negligence.  We  think,  therefore,  that  the  answer 
is  not  subject  to  the  objection  suggested  by  the  appellant  The 
allegations  therein  that  'if  the  plaintiff  fell,"  etc.,  does  not  deny, 
and  hence  admits,  the  averments  in  the  complaint:  Therefore  plain- 
tiff is  mistaken  in  stating  that  she  is  unable  to  ascertain  from  de- 
fendant's answer  what  facts  in  her  complaint  are  controverted.  All 
the  facts  stated  in  the  complaint  are  clearly  admitted,  except  the 
fact  of  the  absence  of  contributory  negligence.  The  defendant,  not 
denying  that  plaintiff  fell  on  one  of  the  streets  of  Rouse's  Point  and 
was  injured,  as  alleged  in  the  complaint,  could,  we  think,  properly 
use  in  his  pleading  the  language  to  which  plaintiff  objects,— that 
"if  the  plaintiff  fell,"  etc.,  such  fall  was  caused  by  her  contributory 
negligence.  Taylor  v.  Richards,  9  Bosw.  679;  Ketcham  v.  Zerega, 
1  E.  D.  Smith,  553. 

It  is  not  apparent  how  plaintiff  is  in  any  manner  injured  by  such 
an  averment  in  the  answer.  If  the  allegation,  however,  should  be 
deemed  hypothetical  and  improper,  the  remedy  of  plaintiff  was  by 
motion,  and  not  by  demurrer.  The  pleading  alleged  a  defense,— 
the  contributory  negligence  of  plaintiff, — and  hence  a  demurrer 
thereto  could  not  be  sustained.  The  learned  counsel  for  the  appel- 
lant suggests  that: 

"If  the  defendant  had  been  content  to  have  alleged  (upon  Information  and 
belief  or  otherwise)  that  the  negligence  of  plaintiff  contributed  to  cause  her 
Injuries,  then  its  answer  would  have  been  clear  and  concise,  enabled  all  par- 
ties to  have  known  what  was  really  in  issue  in  the  case,  and  would  not  have 
been  subject  to  the  criticism  of  being  hypothetical  and  uncertain." 

In  fact,  defendant  has  alleged  in  the  answer  in  question  just  what 
the  counsel  thinks  she  should  have  alleged.  By  not  denying,  it  is 
admitted  that  plaintiff  was  injured  as  alleged  in  the  complaint, 
and  it  is  plainly  averred  that  such  injury  was  caused  by  her  contrib- 
utor}' negligence.    The  answer  in  question  was  not  necessarily  inter- 
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posed  by  the  defendant.  It  was  a  proper  and  necessary  allegation 
in  the  complaint  that  the  injury  to  plaintiff  was  not  caused  by  her 
negligence.  On  the  trial  plaintiff,  as  a  part  of  her  cause  of  action, 
will  be  compelled  to  show  the  absence  of  contributory  negligence. 
Hence  a  general  denial  in  the  answer  of  defendant  would  have  en- 
abled it  to  show  contributory  negligence  on  the  part  of  plaintiff, 
and  it  was  not  necessary  for  it  to  allege  that  fact  by  way  of  affirm- 
ative defense.  But,  although  not  compelled  to  do  so,  we  think  the 
defendant  could  properly,  as  a  separate  answer,  allege  such  contrib- 
utory negligence  on  the. part  of  the  plaintiff,  although  such  defense 
could  be  proved  under  a  general  denial  contained  in  other  parts  of 
the  answer.  The  judgment  should  be  affirmed,  with  costs.  All 
concur. 

(86  Hun.  540.) 

LAWATSCH  v.  COONEY. 
(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

1.  Trover  and  Conversion — What  Constitutes  Conversion. 

Where  the  owners  of  a  draft  payable  to  them  jointly  had  agreed  as  to 
their  respective  interests  therein,  and  placed  it  in  the  hands  of  a  third 
person,  duly  indorsed,  to  be  collected  and  divided  between  them,  and  one 
of  them  afterwards  obtains  possession  of  the  draft  from  such  third  per- 
son, and  obtains  the  money  thereon,  he  is  guilty  of  conversion. 

2.  Same— When  Lies— Conversion  of  Bill  op  Exchange. 

An  action  In  the  nature  of  trover  may  be  maintained  for  the  conversion 
of  a  bill  of  exchange. 

8.  Abatement  of  Action— Another  Action  Pending. 

An  action  for  the  conversion  of  a  draft  in  which  plaintiff  and  defendant 
are  jointly  interested  will  not  be  abated  by  the  pendency  of  an  equitable 
action  to  enforce  specific  performance  of  an  agreement  as  to  the  division 
of  the  proceeds  of  such  draft 

Appeal  from  circuit  court,  Ulster  county. 

Action  by  Anthony  H.  Lawatsch  against  John  J.  Cooney  for  al- 
leged wrongful  conversion  of  a  draft  for  the  sum  of  $1,000,  payable 
to  the  order  of  plaintiff,  defendant,  and  another.  From  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  made  on  the  minutes,  defendant  appeals. 
Affirmed. 

The  complaint,  verified  January  9,  1889,  was  as  follows: 

"(1)  That  he  was  and  is  the  owner  of  certain  premises  situate  on  the  south- 
erly side  of  Union  avenue,  in  the  city  of  Kingston,  N.  Y.,  which  he  improved, 
and  on  which  he  erected  a  mill  and  machinery;  and  on  or  about  the  18th 
day  of  February,  1888,  Henry  W.  Palen  filed  In  the  Ulster  county  clerk's 
office  a  notice  of  lien  thereon  for  lumber  and  materials  furnished  therefor,  to 
the  amount  of  $131.06,  and  duly  perfected  the  same. 

"(2)  That  afterwards  the  New  York  Bowery  Fire  Insurance  Company  in- 
sured the  buildings,  grain,  etc.,  on  said  premises,  to  the  amount  of  $1,000. 

"(3)  That  afterwards  said  buildings,  grain,  etc.,  were  destroyed  by  fire,  and 
the  said  insurance  company,  to  pay  said  loss,  issued  its  draft  for  $1,000,  paya- 
ble to  the  order  of  this  plaintiff,  John  J.  Cooney,  and  Margaret  Cooney,  his 
wife;  that  the  plaintiff's  property  and  interest  in  said  draft  and  the  money 
called  for  by  the  same,  amounted  to  about  the  sum  of  $344,  and  the  plaintiff 
refused  to  indorse  said  draft  to  the  defendant  until  he  was  secured  for  his 
property  and  interest  therein;  that  thereupon  the  defendant  agreed  that 
William  D.  Brinnier  should  be  the  trustee  and  medium  between  them,  and 
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should  bold  and  have  the  custody  of  said  draft  until  after  the  defendant  had 
paid,  satisfied,  and  discharged  said  lien  of  Henry  W.  Palen,  and  had  delivered 
to  the  said  Brlnnier  or  this  plaintiff  the  proper  voucher  or  certificate  showing 
that  the  same  had  been  done,  and  until  after  two  hundred  dollars  had  been 
deposited  in  the  hands  of  said  Brlnnier  by  the  defendant  for  the  use  and  bene- 
fit of  this  plaintiff,  to  be  applied  on  two  certain  notes  made  by  the  plaintiff 
and  Indorsed  by  the  defendant,  and  until  after  a  satisfaction  piece  of  the 
mortgage  held  by  the  defendant's  wife  on  said  premises  had  been  delivered 
to  said  Brlnnier;  and  thereby,  on  or  about  January  2,  1889,  induced  this 
plaintiff  to  indorse  said  draft,  and  said  Brlnnier  took  the  said  draft  Into  his 
custody,  pursuant  to  said  understanding  and  agreement,  and  the  next  morning 
the  defendant,  under  pretense  of  wanting  to  see  the  amount  of  said  draft, 
snatched  it  from  the  custody  and  possession  of  said  Brlnnier,  and  took  and 
negotiated  and  sold  and  collected  the  same,  and  converted  the  rights,  Inter- 
ests, and  property  of  the  plaintiff  therein,  and  In  the  moneys  called  for  by  the 
same,  to  his  own  use;  to  the  plaintiff's  damage  $344,  for  which  amount,  with 
interest  and  costs,  the  plaintiff  demands  Judgment" 

Defendant  pleaded,  among  other  things,  that  another  action  was 
pending  "between  the  same  parties  as  this  action,  and  for  the  same 
cause  as  that  set  forth  in  the  complaint"  In  support  of  such  de- 
fense he  offered  both  complaints  in  evidence.  The  complaint  in  the 
action  pleaded  in  abatement,  also  verified  on  January  9,  1889,  was 
identical  with  the  complaint  in  this  action,  down  to  and  including 
the  words  "to  his  own  use,"  in  the  last  line  but  one  thereof,  as  above 
set  forth,  and  then  it  continued  as  follows: 

"Without  satisfying  said  lien,  or  producing  any  vouchers  or  certificate  show- 
ing that  the  same  had  been  done,  and  without  placing  in  the  hands  of  said 
Brlnnier  the  said  $200,  and  without  satisfying  the  said  mortgage  of  his  wife, 
which  had  been  paid,  and  without  doing  any  of  the  acts  and  things  which  he 
had  stipulated  and  agreed  to  do.  Wherefore,  the  plaintiff  demands  Judgment 
that  the  defendant  specifically  perform  his  said  agreement  In  regard  to  the 
satisfaction  of  the  mortgage  of  his  said  wife,  and  in  regard  to  said  lien,  and 
that  he  pay,  satisfy,  and  discharge  the  same,  and  produce  to  said  Brlnnier, 
or  to  this  plaintiff,  certified  copies  of  said  satisfactions  and  discharges,  and 
receipts  of  the  application  of  said  moneys  as  per  agreement,  and  for  such 
further  or  other  relief  as  shall  be  Just  and  equitable,  with  costs." 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

George  Van  Etten  (John  J.  Lin  son,  of  counsel),  for  appellant 
J.  E.  &  L.  E.  Van  Etten  (John  E.  Van  Etten,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  The  evidence  was  such  that  the  jury  could  prop- 
erly find  that  plaintiff  was  part  owner  of  the  draft  described  in  the 
complaint  The  parties  had  agreed  upon  the  amount  of  his  inter- 
est therein,  and  that  the  draft  should  be  delivered  to  Brinnier,  to  col- 
lect and  divide  the  proceeds;  and  on  the  faith  of  that  agreement 
plaintiff  had  indorsed  the  draft  Afterwards  the  defendant  wrong- 
fully obtained  possession  of  the  paper  with  plaintiffs  indorsement 
thereon,  claimed  to  be  the  sole  owner,  and  denied  that  plaintiff  had 
any  interest  therein.  We  think  defendant's  action  was  such  a 
wrongful  appropriation  of  the  draft  in  violation  of  the  contract  of 
the  parties  as  to  constitute  a  conversion.  Delaney  v.  Root,  99  Mass. 
547;  Osborn  v.  Schenck,  83  N.  Y.  201.  Probably  the  agreement 
and  the  delivery  of  the  draft  to  Brinnier  operated  as  a  separation 
of  the  tenancy  in  common  therein.    Lobdell  v.  Stowell,  51  N.  Y. 
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70;  Channon  v.  Lusk,  2  Lans.  211.  An  action  in  the  nature  of  a 
trover  can  be  maintained  as  well  for.  the  conversion  of  a  bill  of 
exchange  or  a  note  as  any  other  kind  of  property.  Murray  v.  Burl- 
ing, 10  Johns.  172;  Develin  v.  Coleman,  50  N.  Y.  531;  Decker  v. 
Matthews,  12  N.  Y.  313.  We  do  not  regard  the  pendency  of  the 
other  action,  commenced  at  the  same  time  as  this,  as  a  defense. 
That  action  is  an  equitable  one,  brought  for  a  specific  performance 
of  the  contract  between  the  parties.  This  action  is  for  a  wrongful 
conversion  by  the  defendant  of  the  draft  subsequent  to  the  contract 
Paige  v.  Wilson,  8  Bosw.  294;  Webb  v.  Van  Zandt,  16  Abb.  Pr.  190. 
The  judgment  should  be  affirmed,  with  costs. 


<86  Hun,  491.) 

FIRST  NAT.  BANK  OP  CHAMPLAIN  T.  WOOD  et  aL 

(Supreme  Court,  General  Term,  Third  Department  May  14, 1895.) 

1.  Fraudulent  Conveyance— Assignment  for  Benefit  of  Creditors. 

The  members  of  a  partnership,  while  financially  embarrassed,  organized 
a  corporation,  and  transferred  to  It  the  assets  of  the  firm,  receiving  In 
exchange  therefor  all  the  corporate  stock.  The  partners  were  the  sole 
stockholders,  trustees,  and  officers  of  the  corporation.  About  two  years 
afterwards,  general  assignments  were  executed  by  the  firm,  and  by  the 
members  thereof.  While  contemplating  such  assignments,  the  partners, 
as  trustees  of  the  corporation,  mortgaged  the  corporate  property  to  secure 
money  to  be  advanced  to  it  Held,  that  the  assignment  would  not  be  set 
aside  as  In  fraud  of  creditors. 

2.  Same — Organization  of  Corporation  rt  Debtor. 

The  organization  of  a  corporation  by  the  members  of  a  firm  while  they 
are  financially  embarrassed,  and  the  transfer  to  It  of  the  firm  assets  In 
exchange  for  the  corporate  stock,  does  not  show  a  fraudulent  intent, 
where  the  corporation  was  organized  two  years  before  the  assignments, 
and  no  connection  was  shown  between  the  act  of  forming  the  corporation 
and  the  assignments. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  First  National  Bank  of  Champlain  against  Orville 
K.  Wood  and  others  to  set  aside  certain  general  assignments  as  made 
with  intent  to  hinder,  delay,  and  defraud  creditors.  Judgment  was 
entered  in  favor  of  defendants,  and  plaintiff  appeals.  Affirmed. 

Argued  before  PUTNAM,  HERRIOK,  and  STOVER,  JJ. 

Royal  Corbin,  for  appellant. 

Beckwith,  Barnard  &  Wheeler  (George  H.  Beckwith,  of  counsel), 
for  respondents. 

PUTNAM,  J.  This  action  was  brought  by  plaintiff,  as  a  judgment 
creditor,  to  set  aside  a  general  assignment  executed  on  May  10, 
1884,  by  O.  K.  Wood  &  Co.,  composed  of  Orville  K.,  Albert  G.  H., 
and  Victor  A.  Wood,  and  also  individual  assignments  of  Orville 
K.  and  Victor  A.  Wood,  executed  at  the  same  time.  On  the  trial 
it  was  shown  that  in  the  spring  of  1882  the  above-named  firm  of 
O.  K.  Wood  &  Co.,  being  financially  embarrassed,  its  members  or- 
ganized a  corporation  called  the  Queen  of  the  Harvest  Manufacturing 
-Company,  with  a  capital  stock  of  4,000  shares  at  |25  each.  On 
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July  1,  1882,  the  said  copartners  transferred  to  said  corporation 
copartnership  assets  to  the  amount  of  $127,000.  Said  firm,  or  its 
members,  received  and  remained  the  owners  of  all  the  stock  of 
said  corporation,  and  when  the  general  assignments  were  executed 
the  copartnership  owned  1,288  shares  of  the  stock,  and  the  members 
of  the  firm  owned  the  balance  thereof.  At  the  time  of  the  trans- 
fer of  the  property  of  said  O.  K.  Wood  &  Co.,  the  firm  was  indebted 
in  the  sum  of  $115,000,  and  the  property  transferred  to  the  corpora- 
tion embraced  all  the  copartnership  property,  except  some  real 
estate,  worth  very  little,  and  accounts,  mortgages,  and  judgments, 
nominally  amounting  to  about  $134,000,  which  were  of  uncertain 
value.  The  members  of  the  copartnership  were  the  sole  stock- 
holders, trustees,  and  officers  of  said  corporation.  On  the  7th  of 
May,  1884,  when  the  firm  and  its  members  were  contemplating  the 
several  assignments  sought  to  be  set  aside,  said  Orville  JEL,  Albert 
G.  H.,  and  Victor  A.  Wood,  as  officers  of  the  corporation,  executed 
a  mortgage  on  its  real  estate  to  one  Williams  for  $25,000,  and  as 
stockholders  thereof  made  the  written  consent  to  the  execution  of 
said  mortgage,  required  by  statute.  The  mortgage  recited  an  in- 
debtedness of  $25,000,  but  was  in  fact  given  for  advances  to  be 
made  to  the  corporation  thereafter.  The  learned  counsel  for  the 
appellant  insists  that  the  mortgage  executed  three  days  before  the 
assignments  in  question,  and  when  the  copartnership  and  its  mem- 
bers were  contemplating  the  execution  thereof,  by  which  the  above- 
named  parties,  the  sole  stockholders,  trustees,  and  officers  of  said 
corporation,  and  the  equitable  owners  of  its  property,  covered  up 
its  real  estate  with'a  mortgage  for  money  to  be  advanced  thereafter, 
was  conclusive  evidence  of  a  fraudulent  intent  on  the  part  of  the  firm 
and  its  members  to  deceive,  hinder,  delay,  and  defraud  their  cred- 
itors; that  the  property  of  the  corporation  was,  in  a  sense,  the 
property  of  the  partnership  and  copartners,  and  the  effect  of  the 
incumbrance  was  to  hinder  and  delay  the  creditors  of  the  firm  and 
its  members  from  collecting  their  demands  from  the  corporate 
stock,  which  represented  the  property  of  the  corporation;  that  the 
intent  of  the  stockholders,  acting  as  officers  of  the  corporation,  in 
executing  the  said  mortgage  was  to  use  said  mortgage  to  keep  the 
control  of  said  corporate  property  in  their  own  hands,  and,  under 
cover  of  the  incumbrance,  to  use  its  real  estate  and  prevent  the 
application  thereof  to  the  payment  of  creditors.  We  are  unable, 
after  a  careful  examination  of  the  evidence,  to  see  how  the  acts  of 
the  assignors  as  stockholders  and  officers  of  the  Queen  of  the  Harvest 
Manufacturing  Company,  in  mortgaging  its  real  estate  when  they 
were  about  to  execute  the  assignments,  indicated  an  intent  on  their 
part  to  hinder,  delay,  and  defraud  the  creditors.  The  mortgage  was 
only  valid  (if  at  all)  for  the  amount  that  should  be  advanced  by 
Williams  to  the  corporation, — about  $7,000.  Although  the  corpora- 
tion placed  the  incumbrance  on  its  real  estate,  it  received  $7,000 
from  Williams;  that  being  the  amount  for  which  the  mortgage  was 
a  valid  security.  It  was  not  satisfactorily  shown  that  the  corpora- 
tion did  not  require  the  money,  or  that  the  execution  of  the  mortgage 
was  not  for  its  true  interest.    We  are  unable  to  see  any  indication 
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of  any  attempt  to  defraud  creditors  in  the  execution  of  the  mortgage. 
The  assignors  could  not  have  contemplated  that  it  would  enable 
them  to  retain  control  over  the  corporate  affairs  or  property,  as, 
after  the  execution  of  the  assignments,  by  which  they  transferred 
to  Clark  their  interest  in  the  stock  of  the  corporation,  ceasing  to 
be  stockholders,  they  would  naturally  cease  to  act  as  officers  of 
the  corporation.  It  seems  that  there  was  some  delay  in  the  removal 
of  the  assignors  as  officers  of  the  corporation,  but  it  was  a  delay 
that  could  not  have  been  anticipated.  Of  course,  it  is  possible  to 
imagine  that  the  assignors  executed  the  mortgage  with  a  view  of 
covering  up  their  property  and  that  of  the  corporation,  and  as  part 
of  a  scheme  to  hinder,  delay,  defraud,  and  embarrass  creditors.  We 
do  not  think  the  evidence  compelled  the  referee  to  come  to  that  con- 
clusion. He  was  not  bound  to  presume  fraud.  Although  the  stock- 
holders and  officers  of  the  corporation  made  the  assignments  which 
are  assailed  by  plaintiff,  it  did  not  necessarily  follow  that  the  cor- 
poration should  cease  to  exist  The  interest  of  the  assignors  there- 
in was  as  stockholders.  It  was  for  their  benefit  that  the  corpora- 
tion should  continue.  Their  stock  would  probably  be  more  valua- 
ble in  an  existing  than  in  an  extinct  corporation.  The  evidence 
was  such  that  the  referee  could  well  reach  the  conclusion  that  the 
mortgage  was  not  executed  w"ith  any  fraudulent  intent  whatever, 
but  honestly,  and  with  a  view  of  promoting  the  interest  of  the  cor- 
poration. 

It  is  urged  by  appellant's  counsel  that  the  firm  of  O.  K.  Wood  & 
Co.  and  its  members,  in  organizing  the  Queen  of  the  Harvest  Manu- 
facturing Company  in  1882,  while  financially  embarrassed,  and  trans- 
ferring to  the  corporation  the  greater  part  of  their  available  assets, 
evinced  a  fraudulent  intent.  But  the  corporation  was  organized  two 
years  before  the  assignments.  No  connection  was  shown  between 
the  act  of  forming  the  corporation  and  the  assignments.  If  the  cor- 
poration was  organized,  and  the  property  of  O.  K.  Wood  &  Co. 
transferred  to  it  as  a  fraudulent  scheme  to  defraud  creditors  of  the 
firm,  the  assignee,  Clark,  could  properly  proceed,  under  the  provi- 
sions of  chapter  314  of  the  Laws  of  1858,  as  amended  by  chapter 
487  of  the  Laws  of  1889,  to  set  aside  such  fraudulent  transfer.  Un- 
der the  evidence  it  did  not  appear  that  the  action  of  the  copartners 
in  organizing  the  corporation  and  transferring  their  assets  to  it  two 
years  before  the  execution  of  the  assignments  which  are  assailed 
had  any  connection  therewith,  and  hence  the  prior  fraudulent  act 
of  the  copartners,  if  any,  did  not  vitiate  the  assignments.  For  the 
same  reason  we  are  of  the  opinion  that  if  the  cancellation  of  the 
mortgage  of  W.  W.  Wood  six  weeks  before  the  execution  of  the  as- 
signments in  question  was  a  fraud  on  the  creditors  of  the  copartner- 
ship, the  referee  was  not,  on  that  account,  compelled  to  find  fraud 
in  the  assignments.  He  found,  on  sufficient  evidence,  that  the  as- 
signors did  not  contemplate  making  the  assignments  sought  to  be 
set  aside  in  this  action  for  more  than  a  week  before  the  execution 
thereof.  It  is  true  that  he  held  in  another  finding  that  in  March, 
1884,  the  firm  had  began  making  preparations  for  an  assignment, 
but  he  does  not  find,  nor  did  the  evidence  require  him  to  do  so, 
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that  they  had  at  that  time  began  making  preparations  for  the  assign- 
ments in  fact  executed,  or  that  the  cancellation  of  the  said  mortgage 
was  part  of  a  fraudulent  scheme,  consummated  by  the  assignments 
sought  to  be  set  aside,  or  had  any  connection  whatever  therewith. 
It  is  held  that  prior  fraudulent  transfers  by  the  assignor  do  not 
necessarily  avoid  an  assignment,  but  may  be  considered  in  determin- 
ing whether  there  was  any  fraud  in  the  assignment  itself.  Loos  v. 
Wilkinson,  110  N.  Y.  195,  18  N.  E.  99.  Although  the  cancellation 
of  the  mortgage  of  W.  W.  Wood  was  in  fact  a  fraud  on  creditors,  if 
the  assignments  were  otherwise  valid  the  referee  could  properly 
sustain  them,  and  the  assignee  named  therein  could  attack  the  sat- 
isfaction of  the  mortgage  under  the  provisions  of  chapter  314,  Laws 
1858. 

The  point  suggested  by  counsel  for  appellant  as  to  the  preferred 
notes  of  the  wives  of  the  assignors  does  not  require  a  discussion 
since  the  opinion  of  the  court  of  appeals  in  this  case,  reversing  the 
judgment  first  entered  herein.    128  N.  Y.  35, 27  N.  E.  1020. 

Other  objections  are  made  by  plaintiff  to  the  validity  of  the  assign- 
ments, which  we  do  not  deem  it  necessary  to  discuss.  We  think, 
on  the  questions  of  fact  raised  by  such  objections,  the  conclusions 
of  the  referee  were  sustained  by  the  evidence.  We  are  also  of 
the  opinion  that  neither  of  the  exceptions  to  the  rulings  of  the  ref- 
eree on  the  trial  require  us  to  award  a  new  trial.  The  judgment 
should  be  affirmed,  with  costs.    All  concur. 


(80  Hun,  502.) 

PAWLING  et  aL  v.  PAWLING  et  aL 

(Supreme  Court.  General  Term,  Third  Department  May  14, 1805.) 

Statute  op  Frauds— Part  Performance  of  Oral  Contract. 

Plaintiff  and  one  P.,  his  father,  were  joiutly  indebted  on  a  note  secured 
by  mortgage  on  lahd  owned  by  P.  Payment  of  the  note  was  demanded  by 
the  mortgagee,  and  P.  requested  plaintiff  to  pay  It,  and  promised  to  giye 
him  a  deed  of  the  mortgaged  premises  if  he  would  do  so.  Plaintiff  paid 
the  note,  and,  at  the  request  of  P.,  prepared  a  deed  for  execution.  P. 
promised  to  execute  the  deed,  but  died  without  doing  it  Held,  that  there 
was  such  part  performance  of  the  contract  to  convey  the  land  as  to  take 
the  case  out  of  the  statute  of  frauds. 

Appeal  from  special  term,  Montgomery  county. 

Action  by  Catherine  E.  Pawling,  as  administratrix  of  Henry 
Haskell  Pawling,  deceased,  and  others,  against  William  M.  Pawling 
and  Margaret  Pawling,  individually  and  as  administrators  of  Henry 
Pawling,  deceased,  and  Mary  Jane  Herrick,  for  specific  performance 
of  a  contract  for  the  sale  of  land.  J udgment  was  entered  in  favor 
of  plaintiffs,  and  defendants  appeal.  Affirmed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

Edward  P.  White,  for  appellant  Mary  Jane  Herrick. 
W.  Davidson  Jones,  for  appellant  William  M.  Pawling. 
Westbrook,  Burke  &  Hover  (Z.  S.  Westbrook,  of  counsel),  for  re- 
spondents. 
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PUTNAM,  J.  Henry  Pawling,  father  of  the  original  plaintiff, 
Henry  Haskell  Pawling,  and  the  defendants  William  M.  Pawling  and 
Mary  Jane  Herri ck,  died  in  1892,  leaving  said  parties  his  only  heirs, 
and  the  defendant  Margaret  Pawling  his  widow,  and  owning  the  lot 
of  land  described  in  the  complaint  In  1874,  Henry  Pawling  and 
Henry  Haskell  Pawling  entered  into  a  partnership,  and  the  former 
conveyed  to  the  latter  an  undivided  half  of  the  premises  in  question. 
In  1877  the  firm  borrowed  from  one  Stairs  f 2,600,  which  it  used  in 
its  business.  For  this  loan  Henry  Pawling  and  Henry  Haskell 
Pawling  executed  their  joint  and  several  bond  secured  by  a  mort- 
gage on  the  property.  In  1882  the  partnership  was  dissolved,  and 
Henry  Haskell  Pawling  reconveyed  to  his  father  the  undivided 
onehalf  of  said  premises.  In  December,  1889,  Stairs  demanded 
payment  of  said  bond  and  mortgage  of  Henry  Pawling,  who  said  he 
would'  furnish  the  money,  and  then  made  the  proposition  to  Henry 
Haskell  that,  if  the  latter  would  pay  off  said  bond  and  mortgage  to 
Stairs,  the  said  Henry  Pawling  would  give  him  a  deed  of  the  prop 
erty  in  question.  Henry  Haskell  at  first  objected,  but  afterwards 
accepted  said  proposition,  and  in  pursuance  of  the  verbal  contract 
paid  said  bond  and  mortgage,  and  obtained  a  satisfaction  thereof. 
The  amount  paid  was  $2,865.63.  Afterwards,  and  about  June  1, 
1892,  Henry  Pawling,  being  in  poor  health  and  intending  to  carry 
out  said  agreement,  requested  Henry  Haskell  to  have  a  proper  deed 
drawn  to  convey  said  premises  in  pursuance  of  said  verbal  contract, 
and  promised  to  execute  the  same.  Said  Henry  Haskell  thereupon 
procured  a  deed  to  be  drawn,  and  presented  the  same  to  Henry 
Pawling  for  execution.  Said  deed  was  read  to  and  approved  by 
Henry  Pawling,  and  he  promised  to  execute  the  same,  but  soon 
afterwards,  and  before  he  had  performed  his  promise,  died.  The 
learned  trial  court,  on  sufficient  evidence,  found  the  facts  substan- 
tially as  above  stated,  and  also  found  as  follows: 

"And  the  plaintiff  has  for  the  use  and  purpose  of  his  said  mill  and  busi- 
ness, ever  since  his  said  agreement  with  said  decedent  in  December,  1880. 
and  for  some  time  prior  thereto,  taken  and  used  the  water  from  said  dam. 
and  maintained  a  pipe  for  his  said  purposes  extending  from  his  said  mill 
and  premises  into  said  dam  above,  and  drawing  and  conducting  the  water 
therefrom,  and  supplying  his  said  mill  therewith,  with  the  knowledge  and 
assent  of  said  decedent,  until  the  time  of  his  death,  and  still  uses  the  same 
for  such  purposes;  and  ever  since  said  agreement  was  made  in  December, 
1889,  the  plaintiff  has  also  used  and  occupied  a  portion  of  the  said  old  mill 
building  as  a  carpenter  shop,  and  a  portion  thereof  for  storage  purposes,  in 
connection  with  his  said  mill  and  manufacturing  business  adjoining  on  the 
west  thereof,  and  with  the  knowledge  and  assent  of  said  decedent  to  the  time 
of  his  said  death,  and  still  uses  and  occupies  the  same  for  such  purposes." 

The  subject  of  the  specific  performance  of  oral  contracts  for  the 
conveyance  of  land  void  by  the  statute  of  frauds  has  been  exten- 
sively discussed  by  elementary  writers  and  by  courts  in  many  cases. 
It  is  well  settled  that  equity  will,  to  prevent  injustice,  enforce  the 
performance  of  a  parol  contract  partly  carried  into  execution,  on 
the  ground  that  otherwise  one  party  would  be  enabled  to  practice 
a  fraud  on  another,  and  that  it  could  not  be  the  intent  of  the  statute 
to  enable  one  party  to  commit  such  a  fraud  with  impunity.  Story, 
Eq.  Jur.  §  759;  Dygert  v.  Remerschnider,  32  N.  Y.  629-642.  A 
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parol  contract  for  the  sale  of  land,  where  the  vendee  has  paid  the 
whole  purchase  price,  and  entered  into  possession  under  the  eon- 
tract,  may  be  specifically  enforced.  Pom.  Spec.  Perf.  §  115.  In 
Dunckel  v.  Dunckel,  HI  N.  1A.  427-435,  36  N.  E.  405,  Earl,  J,  re- 


"We  think  it  is  a  general  rule  to  be  gathered  from  the  authorities  that  mere 
payment  of  the  purchase  price  of  land  is  not  sufficient  to  authorize  the  specific 
performance  of  the  contract  of  sale,  unless  the  peculiar  circumstances  of  the 
case  be  such  that  an  action  at  law  to  recover  back  the  money  paid  would  not 
give  the  purchaser  an  adequate  remedy.  But  it  is  also  a  general  rule  that 
when  the  consideration  has  been  paid,  and  possession  under  the  contract  of 
sale  has  been  taken,  the  contract  will  be  specifically  enforced,  and  to  take 
the  case  out  of  this  rule  the  circumstances  must  be  peculiar  and  exceptional" 

A  multitude  of  cases  might  be  cited  holding  the  same  doctrine. 
Malins  v.  Brown,  4  N.  Y.  403-410;  Dugan  v.  Gittings,  3  Gill,  138, 139; 
Gregory  v.  Mighell,  18  Ves.  328;  Fitzsimmons  v.  Allen,  39  111.  440; 
Shirley  v.  Spencer,  9  111.  583;  Bigelow  v.  Armes,  108  U.  a  10, 1  Sup. 
Ct.  83;  Fannin  v.  McMullen,  2  Abb.  Pr.  (N.  a)  224.  There  are  some 
authorities  holding  that  the  mere  payment  of  the  whole  of  the  pur- 
chase price  by  the  vendee,  and  full  performance  by  him  of  the  ver- 
bal contract,  will  entitle  him  to  a  specific  performance.  Will.  Eq. 
Jur.  p.  284;  Morrill  v.  Cooper,  65  Barb.  512-517. 

In  this  case  there  is  no  serious  dispute  as  to  the  facts.  The  de- 
ceased, Henry  Pawling,  in  December,  1889,  was  the  owner  of  the 
premises  described  in  the  complaint  which  were  subject  to  the 
mortgage  held  by  Stairs,  on  which  was  due  $2,865.63.  Stairs  de- 
manded the  money  on  the  mortgage.  Deceased,  being  unable  to 
pay  him,  then  made  a  verbal  contract  with  his  son,  the  original 
plaintiff,  Henry  Haskell  Pawling,  by  which,  if  the  latter  would  pay 
up  the  mortgage,  he  would  convey  the  premises  in  question  to  him. 
Henry  Haskell  accepted  the  proposition,  paid  up  the  mortgage,  and 
procured  a  satisfaction  thereof,  and  remained  in  occupation  of  the 
premises  from  that  time  until  the  death  of  Henry,  in  1892.  Shortly 
prior  to  this  event,  Henry  Haskell,  at  the  request  of  Henry,  pre- 
pared a  deed  for  the  latter  to  execute,  which  he  was  prevented  from 
■doing  by  his  death.  I  do  not  regard  it  as  of  much  consequence 
whether  Henry  was  legally  bound  to  pay  the  whole  mortgage  or 
only  one-half  of  it.  The  evidence  indicates  an  understanding  be- 
tween the  parties  that  it  was  for  Henry  to  pay  off  the  whole  mort- 
gage. But  whether  so  or  not,  he  was  liable  for  his  proportion  of 
the  mortgage  debt,  and  it  was  clearly  shown  that  he  agreed  with 
Henry  Haskell  that,  if  the  latter  would  satisfy  the  mortgage,  he 
(Henry)  would  convey  the  premises  in  question  to  him;  that  Henry 
Haskell  did  pay  up  the  mortgage,  and  remained  in  possession  of 
the  premises,  and,  according  to  the  terms  of  the  verbal  contract, 
was  entitled  to  a  conveyance  thereof. 

I  think  that  the  parol  contract  entered  into  between  the  father 
and  son,  in  1889,  and  which  the  former  was  about  to  carry  out  at  the 
time  of  his  death,  should  be  enforced  by  this  court.  It  would  be 
most  unjust,  and  a  virtual  fraud,  if  the  defendants,  the  heirs  of 
Henry  Pawling,  after  the  acts  of  part  performance  done  by  the 
plaintiffs  intestate,  could  be  allowed  to  interpose  successfully  the 
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statute  of  frauds  as  a  bar  to  plaintiff's  rights.  There  has  been  such 
a  part  performance  of  the  original  oral  contract  by  Henry  Haskell 
as  enables  this  court  to  decree  a  specific  performance.  There  has 
been  a  payment  of  the  full  purchase  price,  and  possession  of  the  prem- 
ises under  the  oral  contract,  for  a  period  of  three  years.  See  Pom. 
Eq.  Jur.  §  409,  and  note,  and  cases  above  cited.  It  is  suggested  by 
the  learned  counsel  for  the  appellants  that,  although  Henry  Haskell 
remained  in  possession  of  the  premises  in  question  from  the  time 
of  the  making  of  the  oral  contract  to  the  time  of  the  death  of  Henry 
Pawling,  such  possession  was  not  under  or  referable  to  the  oral 
contract,  as  he  was  also  in  occupancy  of  the  premises  at  the  time  and 
prior  to  the  making  thereof.  It  is  true  that  Henry  Haskell  was  in 
possession  of  the  premises  in  question  before  and  at  the  time  of 
the  making  of  the  oral  contract.  It  is  not  shown  how,  whether  by 
license  from  deceased  or  as  a  tenant.  I  think,  however,  that  on  the 
making  of  the  oral  contract,  and  the  payment  of  the  purchase  price 
according  to  its  terms,  and  when  Henry  Haskell  was  entitled  to  a 
deed  of  the  premises  by  the  terms  of  said  contract  and  to  the  pos- 
session thereof  thereunder  (Miller  v.  Ball,  64  N.  Y.  286),  that  his 
possession  should  be  deemed  as  under  the  contract.  It  is  held,  in 
reference  to  a  tenant,  that  his  possession  after  the  expiration  of  his 
term,  and  a  payment  of  an  increased  rent,  are  together  a  part  per- 
formance of  a  verbal  contract  for  a  renewal  of  the  lease.  So  posses- 
sion after  the  term,  and  a  payment  shown,  which  could  not  be  re- 
ferred to  the  old  rent,  but  could  only  be  explained  on  the  supposi- 
tion of  a  contract,  should  be  part  performance  of  a  verbal  contract 
for  the  lessee  to  sell  and  convey  the  land.  Pom.  Spec.  Perf.  §  124. 
Henry  Haskell  was  in  possession  before  he  made  a  verbal  contract 
to  buy  the  land.  In  pursuance  of  the  verbal  contract,  he  afterwards 
paid  the  purchase  price  and  remained  in  possession,  to  which  he  was 
legally  entitled  under  the  contract.  His  possession  thereafter 
should  be  deemed  thereunder.  In  Dunckel  v.  Dunckel,  56  Hun,  28, 
S  N.  Y.  Supp.  888;  Id.,  141  N.  Y.  430,  36  N.  E.  405,— the  plaintiff, 
at  the  time  of  making  the  contract  for  a  life  lease  sought  to  be 
enforced  in  that  action,  was  in  possession  of  the  premises,  and  the 
general  term,  in  reversing  the  judgment  first  rendered  in  the  action, 
adverted  to  the  fact  as  follows : 

•The  plaintiff  was  at  the  time  in  possession  and  actual  occupancy  of  the 
premises  in  question;  had  no  occasion  to  move  or  make  any  change  in  her 
business  or  condition  in  consequence  of  the  agreement  She  simply  continued 
to  occupy  the  same"  as  she  had  done  while  her  husband  was  living."  50 
Hun,  28,  8  N.  Y.  Supp.  888. 

But  the  court  of  appeals  in  effect  held  (141  N.  Y.  430,  36  N.  E.  405) 
that,  although  the  plaintiff  was  in  possession  of  the  house  and  lot 
affected  by  the  action  when  the  verbal  contract  was  entered  into, 
after  the  making  thereof  her  possession  was  referable  to  and  under 
such  contract  In  this  case,  as  in  the  one  cited,  there  was  a  pos- 
session of  three  years  by  Henry  Haskell  prior  to  the  death  of  his 
father,  and  after  full  performance  by  him  of  the  contract  As  we 
have  seen,  on  the  full  performance  by  Henry  Haskell  he  was  en- 
titled to  the  possession  of  the  premises  thereunder,  and  it  seems 
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proper  that  his  actual  possession  should  be  deemed  taken,  rather 
under  the  contract,  as  he  lawfully  could,  than  in  any  other  war. 
See  Spear  v.  Orendorf,  26  Md.  37-44;  Wills  v.  Stradling,  3  Vea. 
379.  We  conclude,  therefore,  that  the  learned  trial  justice  properly 
disposed  of  this  case,  and  that  ,  the  judgment  should  be  affirmed, 
with  costs. 

HERRTCK,  J.,  concurs.    STOVER,  J.,  not  acting. 


(86  Hun,  548.) 

VILLAGE  OP  FORT  EDWARD  T.  FISH. 

(Supreme  Court,  General  Term,  Third  Department  May  14, 1885.) 

1.  Municipal  Corporations— Selling  Bonds  below  Par. 

An  agreement  to  sell  at  their  face  value  municipal  bonds  with  several 
months'  accrued  interest  is  an  agreement  to  sell  them  for  less  than  par, 
and  is  therefore  void. 
3.  Same— Compromise  of  Claim  against. 

A  compromise  by  village  officers  of  a  claim  against  the  village  Is  not 
binding  where  the  claim  was  not  legal. 

8.  Contracts— Conditional  Acceptance  op  Offer. 

Where  a  contract  for  the  sale  of  village  bonds  by  the  officers  of  the 
village  provides  that  it  is  not  to  be  binding  on  the  purchaser  unless  cer- 
tain persons  approve  of  the  regularity  and  validity  of  the  bonds,  the  vil- 
lage, on  the  refusal  of  such  persons  to  give  their  approval,  may  withdraw 
from  the  contract  of  sale,  and  an  attempted  waiver  by  the  purchaser  after 
such  refusal  is  too  late. 

Appeal  from  circuit  court,  Washington  county. 

Action  by  the  village  of  Fort  Edward  against  Wilbur  W.  Fish  to 
recover  the  sum  of  f 1,750,  paid  by  plaintiff  to  defendant  The  com- 
plaint was  dismissed,  and  plaintiff  appeals.  Reversed. 

Argued  before  PUTNAM  and  HERRICK,  JJ. 

R.  0.  Bascom  (Edgar  T.  Brackett,  of  counsel),  for  appellant 
Herendeen  &  Mandeville  (Edward  G.  Herendeen,  of  counsel),  for 
respondent 

PUTNAM,  J.  It  was  shown  upon  the  trial  that  the  plaintiff,  at 
the  times  stated  in  the  complaint,  was  a  municipal  corporation,  with 
a  board  of  trustees  and  president.  In  the  year  1893  said  board  of 
trustees,  for  the  purpose  of  supplying  the  village  of  Fort  Edward 
with  waterworks,  organized  themselves  into  a  board  of  water  com- 
missioners; and  the  proper  proceedings  having  been  had,  pursuant 
to  the  provisions  of  chapter  181  of  the  Laws  of  1875  and  chapter  30 
of  the  Laws  of  1893,  coupon  bonds  of  said  village  were  issued  to  the 
amount  of  $ 97,000,  by  their  terms  drawing  interest  from  May  1,  1893. 
Thereupon  the  water  commissioners  entered  into  a  contract  with  the 
defendant  in  writing,  dated  July  20,  1893,  whereby  they  agreed  to 
sell  him  f 50,000  of  said  bonds,  with  the  accrued  interest  from  May 
1,  1893,  thereon,  for  $50,000.  The  interest  that  had  then  accrued 
amounted  to  the  sum  of  1444.44.  The  contract,  at  the  end  thereof, 
contained  the  following  clause: 
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This  agreement  Is  not  binding  on  the  party  of  the  second  part  unless 
Miller,  Peckham  &  Dixon,  of  No.  80  Broadway,  N.  If.,  approve  of  the  regu- 
larity and  validity  of  said  bonds  in  writing." 

It  appeared  upon  the  trial,  that  after  several  interviews  and  com- 
munications had  between  the  agents  of  the  water  commissioners  and 
Miller,  Peckham  &  Dixon,  named  in  said  contract,  the  latter,  on  the 
morning  of  July  28,  1893,  telegraphed  to  R.  Armstrong,  Jr.,  who 
was  acting  for  the  water  commissioners,  as  follows: 

"July  28,  1893. 

"R.  Armstrong  Jr.,  Stanwlx  Hall,  Albany:  Yesterday  wrote  you.  Think 
that  the  present  board  of  trustees  must  reorganize  as  water  board,  and  give 
new  bonds  before  bonds  can  be  issued.  Miller,  Peckham  &  D." 

It  does  not  appear  that  Miller,  Peckham  &  Dixon  ever  approved 
said  bonds.  It  was  not  claimed  on  the  trial  that  in  fact  they  were 
not  regular  and  valid.  On  the  same  day  that  Armstrong  received 
the  said  telegram,  and,  I  infer,  after  its  receipt,  the  water  commis- 
sioners arranged  with  the  comptroller  of  the  state  to  take  the  bonds 
in  question,  and  subsequently  telegraphed  to  defendant  their  elec- 
tion to  withdraw  from  said  contract.  The  defendant,  after  receiv- 
ing such  telegram,  answered  that  he  was  satisfied  with  the  opinion 
of  the  attorney  general,  and  that  he  claimed  the  delivery  of  the 
said  bonds  in  pursuance  of  the  contract.  On  August  4,  1893,  the 
agents  of  the  water  commissioners  and  the  defendant  met  at  the 
comptroller's  office  in  Albany,  and  the  defendant  then  insisted  upon 
the  delivery  of  said  bonds  under  the  contract,  or  for  the  payment 
of  damages.  He  claimed  that  the  clause  in  the  contract  requiring 
the  approval  of  Miller,  Peckham  &  Dixon  was  for  his  benefit,  and 
that  he  waived  such  approval.  After  some  negotiation,  the  board 
of  water  commissioners  and  defendant  entered  into  the  following 
contract: 

"A  dispute  having  arisen  concerning  the  fulfillment  of  a  certain  agreement 
made  and  entered  into  by  and  between  the  board  of  water  commissioners 
of  the  village  of  Fort  Edward,  Washington  county,  N.  Y.,  and  W.  W.  Fish, 
of  Elmira,  N.  Y.,  relative  to  the  sale  by  said  board  and  the  delivery  of  certain 
water  bonds  to  said  Fish,  now,  for  the  purpose  of  settling  said  dispute,  the 
said  board  agrees  to  pay,  and  the  said  Fish  to  accept,  the  sum  of  seventeen 
hundred  and  fifty  dollars  In  full  settlement,  payment,  and  satisfaction,  and 
discharge  of  all  claims  and  liability  of  the  said  water  commissioners  to  -the 
said  W.  W.  Fish  for  and  on  account  of  the  failure  of  said  board  to  deliver 
said  bonds  to  said  Fish  under  the  terms  stated  in  said  agreement,  said  sum 
to  be  paid  within  five  days. 

"Dated  August  4th,  1898. 
"W.  W.  Fish. 

"The  Board  of  Water  Commissioners  of  the  Village  of  Fort  Edward, 

"By  John  R.  Durkee,  President" 

In  pursuance  of  said  agreement,  the  board  of  water  commission- 
ers paid  the  defendant  fl,750,  to  recover  which  sum  this  action 
was  brought  The  case  was  tried  at  a  special  term  of  this  court, 
and  the  complaint  was  dismissed  at  the  close  of  plaintiff's  case. 

The  question  is  presented  to  us  whether  the  board  of  water  com- 
missioners of  the  village  of  Fort  Edward  had  power  to  execute  the 
agreement  of  August  4,  1893,  and  make  the  payment  as  therein 
agreed,  and  whether  plaintiff  was  bound  by  the  settlement  effectuat- 
ed by  that  contract.  We  have  reached  the  conclusion  that  the  con- 
v.S3N.Y.s.no.8— 50 
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tract  in  question  was  absolutely  void,  on  the  ground  that,  when 
it  was  executed,  defendant  had  no  legal  claim  against  the  village  of 
Fort  Edward,  and  the  statute  conferred  no  power  upon  the  board  of 
water  commissioners  to  make  such  a  settlement  or  to  give  away  the 
funds  of  said  village.  When  the  original  contract  of  July  20,  1893, 
between  the  parties  was  executed,  there  was  secured  by  the  bonds, 
of  principal  and  interest,  the  sum  of  $50,444.44,  which,  by  the  agree- 
ment in  question,  the  water  commissioners  agreed  to  sell  for  $50, 
000.  The  agreement,  therefore,  was  a  sale  of  bonds  for  less  thai 
par.  Such  a  contract  was  expressly  prohibited  by  the  statute,  and 
hence  it  was  void.  The  interest  accrued  on  the  bonds  when  they 
were  sold  was  as  much  a  part  of  the  amount  secured  thereby  as  the 
principal,  and  hence  the  agreement  in  question  was  a  sale  of  bonds 
at  less  than  par. 

In  the  case  of  State  v.  Delafield,  8  Paige,  527,  where  a  state  had 
authorized  its  officers  to  borrow  moneys  for  its  use,  and  to  sell  its 
bonds  or  stock  for  that  purpose,  but  for  not  less  than  their  par 
value,  it  was  held  that  a  sale  of  bonds  or  stock  drawing  interest 
from  the  time  of  sale,  but  which  were  to  be  paid  for  in  future  in* 
stallments  without  interest,  was  a  sale  of  bonds  or  stock  for  less 
than  the  par  value;  and  Walworth,  Ch.,  said: 

"The  very  idea  of  the  sale  of  a  bond  or  draft  or  other  security  for  the  pay- 
ment of  money  at  par  is  that  It  is  to  be  sold  dollar  for  dollar  of  the  amount 
due  and  payable  thereon.** 

See  same  case,  2  Hill,  159-172,  26  Wend.  192-225. 

The  very  question  discussed  in  this  case  was  passed  upon  in  the 
•case  cited  adversely  to  the  position  taken  by  the  respondent  In 
that  case,  as  in  this,  the  bonds  were  issued  at  a  rate  of  interest  less 
than  the  rate  authorized  by  statute;  and  yet  it  was  held  that  a  sale 
for  less  than  par  and  interest  accrued  was  a  violation  of  law,  and 
that  the  bonds  were  void.  So  in  this  case  the  board  of  water  com- 
missioners in  entering  into  the  contract  of  July  20,  1893,  with  de- 
fendant, not  only  acted  without  power  in  arranging  to  sell  the 
bonds  at  less  than  the  sum  secured  thereby,  but  in  fact  made  a 
contract  actually  prohibited.  Hence  it  was  void,  and  defendant, 
under  it,  derived  no  legal  claim  against  plaintiff  or  its  board  of 
water  commissioners.  Again,  under  the  contract  of  July  20th,  de- 
fendant was  not  compelled  to  take  the  bonds  unless  the  regularity 
and  validity  thereof  was  first  certified  to  by  Miller,  Peckham  & 
Dixon.  The  latter,  after  several  interviews  and  communications 
with  plaintiff's  agents,  declined  to  certify  to  the  regularity  and  valid- 
ity of  said  bonds.  When  plaintiff's  agent,  on  the  morning  of  July 
28,  1893,  was  informed  of  such  refusal,  plaintiff  then,  if  not  before, 
was  freed  from  any  obligation  to  defendant  under  the  contract. 
Miller,  Peckham  &  Dixon  refused  to  certify  in  writing  the  regu- 
larity of  the  bonds,  nor  does  it  appear  that  they  have  ever  made  such 
certification.  Therefore,  under  the  contract,  by  its  very  terms, 
on  July  20,  1893,  the  defendant  was  not  bound  to  take  the  bonds. 
It  follows  that  plaintiff  was  not  bound  to  deliver  them.  The  doc- 
trine that  "it  is  not  just  that  one  party  should  be  bound  when  the 
other  is  not"  is  well  established.    Boutledge  v.  Grant,  3  Car.  &  P. 
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267-273;  Rathbone  v.  Warren,  10  Johns.  587-594;  King  r.  War- 
field,  67  Md.  246,  9  Atl.  539. 

It  is  true  that  the  provision  requiring  the  approval  of  Miller,  Peck- 
ham  &  Dixon  was  for  the  benefit  of  defendant,  and  probably  could 
have  been  waived  by  him.  But  he  did  not  make  such  waiver  until 
after  plaintiff,  as  it  lawfully  might,  had  acted  on  the  assumption 
that  the  contract  was  at  an  end.  The  waiver  was  too  late.  After 
the  final  refusal  of  Miller,  Feck  ham  &  Dixon,  of  July  28th,  to  approve 
the  regularity  and  validity  of  the  bonds,  if  not  before,  plaintiff's 
position  was  like  that  of  one  who  had  made  an  offer  before  the 
acceptance  thereof.  Plaintiff  offered  the  bonds  to  defendant  at  a 
certain  price.  He  accepted  if  Miller,  Peckham  &  Dixon  approved 
in  writing  the  regularity  and  validity  of  the  bonds.  Miller,  Peck- 
ham  &  Dixon  refused  such  approval.  Plaintiff,  therefore,  had  made 
an  offer  to  defendant  to  sell  the  bonds  to  him,  which  offer  remained 
unaccepted.  Prior  to  acceptance,  a  party  making  an  offer  may  with- 
draw it.    See  Railroad  Co.  v.  Dane,  43  N.  Y.  240;  Pars.  Cont  481. 

If  the  views  above  advanced  are  correct,  when  the  contract  of  Au- 
gust 4,  1893,  was  made,  the  defendant  had  no  legal  claim  against 
the  village  of  Fort  Edward,  or  its  board  of  water  commissioners, 
and  it  follows  that  such  water  commissioners  had  no  authority  to 
make  the  settlement  in  question. 

But  it  is  claimed  that  plaintiff,  through  the  water  commissioners 
(who  are  the  same  persons  as  the  trustees  of  the  village  of  Fort 
Edward),  when  defendant  asserted  a  claim  for  damages  under  the 
contract  of  July  20th,  voluntarily  settled  such  claim,  and  paid  the 
defendant  thereon  the  sum  of  f 1,750;  and  that  the  transaction  was 
an  accord  and  satisfaction,  a  voluntary  payment  by  plaintiff;  and 
that  the  same  cannot  be  recovered  in  this  action.  It  is  doubtless 
the  fact  that,  if  the  controversy  in  this  case  was  between  individuals 
or  between  defendant  and  a  private  corporation,  the  settlement 
made  would  have  been  conclusive,  and  the  money  paid  to  defend- 
ant could  not  be  recovered.  The  contract  of  August  4th  would  have 
been  an  accord  and  satisfaction,  and  the  payment  made  thereunder 
a  voluntary  payment  We  see  no  reason  why  the  doctrine  as  to 
voluntary  payments  should  not  apply  to  municipal  corporations 
when  the  officers  thereof  act  within  the  scope  of  their  powers.  If 
a  controversy  should  arise  in  reference  to  a  contract  which  a  munici- 
pal corporation  had  power  to  execute,,  or  in  reference  to  the  perform- 
ance thereof,  and  that  controversy  has  been  duly  settled  by  the 
corporate  officers,  such  settlement  will  be  binding  and  conclusive 
upon  the  corporation.  People  v.  Stephens,  71  N.  Y.  527-558,  561. 
And  this  is  so  in  cases  where  there  has  been  an  irregular  exercise 
of  power  conferred  upon  corporations.  Moore  v.  Mayor,  73  N.  Y. 
238.  Bnt  in  this  case,  as  we  have  seen,  the  defendant  had  no 
legal  claim  against  the  plaintiff  or  its  water  commissioners  when 
the  contract  of  August  4,  1893,  was  made.  The  statute  conferred 
no  power  on  the  water  commissioners  to  make  the  contract  in  ques- 
tion. They  were  merely  agents  of  the  village  of  Fort  Edward, 
and,  except  as  their  acts  were  within  the  powers  conferred  upon  them 
as  agents,  they  did  not  represent  it 
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It  is  held  in  State  v.  Delafield,  supra,  that: 

"It  la  a  universal  rule  that,  In  order  to  bind  the  principal  upon  a  contract 
made  by  an  agent,  the  contract  must  be  within  the  authority  committed  to 
that  agent,  and  that  the  authority  must  be  strictly  followed.  If  the  agent's 
acts  vary  substantially  from  his  authority  in  nature  or  extent  or  degree, 
they  are  void  as  to  the  principal,  and  do  not  bind  him." 

The  officers  of  a  municipal  corporation  are  agents  with  a  limited 
power,  and  cannot  bind  the  corporation  by  any  act  or  contract  be- 
yond their  power;  and  in  an  action  on  such  a  contract  the  corpora- 
tion may  interpose  the  plea  of  ultra  vires.  Dill.  Mun.  Corp.  (3d 
Ed.)  §  457  (381);  Moore  v.  Mayor,  supra.  In  fact,  a  contract  made 
by  the  officers  of  a  corporation  beyond  their  power  is  not  the  con- 
tract of  the  corporation.  It  is  the  wrongful  act  of  the  corporation's 
agents. 

In  People  v.  Fields,  58  N.  Y.  495,  an  action  was  brought  by  the 
people  against  the  defendant  to  recover  moneys  illegally  paid  to  him 
by  the  comptroller  of  the  city  of  New  York.  It  was  held  that  the 
people  could  not  maintain  the  action,  that  right  being  in  the  people 
of  the  city  of  New  York.  The  following  doctrine,  which  seems  de- 
cisive of  the  question  involved  in  this  case,  was  stated  in  the  opinion: 

"The  payment  was  made  and  received  without  any  lawful  power  in  the 
comptroller  to  make  it  The  defendant  is  chargeable  with  knowledge  of  this. 
It  was  a  payment  by  an  agent,  who  had  no  authority  as  such  to  make  it 
It  was,  then,  no  payment  by  the  principal  in  mistake  of  law  or  ignorance  of 
facts.  The  principal,  in  legal  view,  had  no  part  in  the  payment,  and  it  was 
made  against  its  will.  It  was  equivalent  to  an  appropriation  by  the  appellant 
of  the  moneys  to  his  own  use,  with  the  acquiescence  and  help  of  the  officer 
of  the  city,  who  was  authorized  to  pay  them  out  no  otherwise  than  in  accord- 
ance with  law.  Ue  having  made  the  payment  unlawfully,  it  was  an  act  not 
within  the  scope  of  his  agency,  and  does  not  bind  his  principal.  U.  S.  v. 
Bartlett,  Daveis,  9  Fed.  Cas.  No.  14,532;  Stevenson  v.  Mortimer,  Cowp.  803, 
Taylor  v.  Plumer,  3  Maule  &  S.  562.  There  is,  for  these  reasons,  a  right  of 
action  somewhere,  against  the  appellant,  to  recover  a  whole  or  a  part  of  these 
moneys." 

In  Board  of  Supervisors  v.  Ellis,  59  N.  Y.  620,  624,  625,  it  is 
held  that  a  board  of  supervisors  has  no  power  to  allow  accounts 
not  legally  chargeable  to  the  county,  and,  if  it  does  so,  the  act  is  in 
excess  of  jurisdiction  and  void;  that  the  board,  as  an  agent  of  the 
county,  has  only  limited  jurisdiction,  and  acts  beyond  such  juris- 
diction are  void.  The  same  doctrine  has  been  held  in  regard  to  the 
common  council  of  a  city.  People  v.  Gleason,  121  N.  Y.  631,  25 
N.  E.  4;  Lyddy  t.  Long  Island  City,  104  N.  Y.  218,  10  N.  E.  155. 
In  Supervisors  v.  Van  Clief,  1  Hun,  454,  affirmed  in  60  N.  Y.  645, 
it  was  held  that  money  illegally  paid  to  a  supervisor  of  the  county 
can  be  recovered  back.  See,  also,  People  v.  Starkweather,  42  N.  Y. 
Super.  Ct  333,  334. 

The  cases  cited  by  respondent  relating  to  voluntary  payments  or 
the  effect  of  an  accord  and  satisfaction  are  generally  those  referring 
to  controversies  between  individuals  or  private  corporations,  and 
not  where  a  municipal  corporation  was  a  party.  In  the  case  of 
Flynn  v.  Hurd,  118  N.  Y.  19,  22  N.  E.  1109,  it  was  held  that  the 
action  of  the  highway  commissioner  in  making  a  settlement  was  an 
individual  act,  and  hence  the  rule  as  to  voluntary  payments  applied. 
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It  follows  from  the  doctrines  laid  down  in  the  authorities  above 
cited  that  the  action  of  the  water  commissioners  of  the  village  of 
Fort  Edward  in  making  the  contract  with  the  defendant  of  August 
4,  1893,  and  in  paying  him  $1,750,  was  not  the  action  of  the  village 
of  Fort  Edward.  The  water  commissioners  acted  beyond  their 
power,  and  h>nce  did  not  bind  their  principal.  The  act  of  the 
agent  is  the  act  of  the  principal  only  when  it  is  within  the  power 
conferred  on  him.  There  has  been  no  accord  and  satisfaction — no 
voluntary  payment — in  this  case,  because  the  village  of  Fort  Edward 
never  acted  in  the  matter.  The  wrongful  action  of  the  assumed 
agents  or  water  commissioners  are  not  corporate  acts.  The  water 
commissioners  wrongfully  and  without  any  authority,  as  the  defend- 
ant was  bound  to  know,  put  their  hands  into  the  treasury  of  the 
village  of  Fort  Edward,  and  wrongfully  took  therefrom  the  sum  of 
$1,750,  and  delivered  it  to  the  defendant.  It  had  no  right  to  give 
the  money  to  the  defendant,  and  he  had  no  right  to  receive  it  We 
are  of  opinion  that  the  plaintiff  can  recover  the  sum  of  money  so 
wrongfully  abstracted  from  its  treasury  by  the  illegal  action  of  the 
water  commissioners  and  the  defendant. 

The  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event 

(86  Hun,  490.) 

HALE  v.  MASON. 
(Supreme  Court,  General  Term,  Third  Department  May  14,  1805.) 

1.  Costs— Security  fob— Action  by  Receiver. 

The  receiver  of  an  Insolvent  corporation  will  not,  because  there  are  no 
funds  In  his  hands,  be  required  to  give  security  for  costs,  where  the  ac- 
tion was  commenced  by  the  corporation  before  the  receiver  was  appointed, 
and  he  was  about  to  bring  It  to  trial  in  the  name  of  the  original  parties 
when,  on  defendant's  motion,  he  was  substituted  as  party  plaintiff,  and 
it  does  not  appear  that  he  was  proceeding  in  bad  faith  or  had  been  guilty 
of  any  mismanagement 

%  Same— Laches. 

A  motion  to  compel  the  receiver  of  an  insolvent  corporation  to  give  se- 
curity for  costs  in  an  action  brought  before  the  receiver  was  appointed, 
and  afterwards  prosecuted  by  him,  will  be  denied  on  the  ground  of  laches 
where  the  motion  was  not  made  until  16  months  after  the  receiver's  ap- 
pointment 

Appeal  from  special  term,  St.  Lawrence  county. 

Action  by  Ledyard  Hale,  as  receiver  of  St.  Lawrence  Manufactur- 
ing Company,  against  Marcus  P.  Mason,  to  recover  the  sum  of  f 50,000, 
as  damages  for  breach  by  defendant  of  his  duty  as  one  of  the  di- 
rectors of  said  company.  From  an  order  requiring  plaintiff  to  file 
an  undertaking  in  the  sum  of  $3,000,  as  security  for  defendant's 
costs,  and  staying  all  proceedings  until  such  undertaking  should  be 
filed,  plaintiff  appeals.  Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ- 

Russell,  Poste  &  Percy  (John  C.  Keeler,  of  counsel),  for  appellant 
A.  E.  Kilby,  for  respondent 
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PUTNAM,  J.  Assuming  that  the  court  below  had  power  to  grant 
the  order  from  which  the  appeal  is  taken,  we  think,  under  the  cir- 
cumstances of  the  case,  such  power  should  not  have  been  exercised. 
The  plaintiff  was  appointed  receiver  of  the  St  Lawrence  Manufactur- 
ing Company,  in  proceedings  to  dissolve  the  corporation  on  the  ap- 
plication of  the  people,  through  the  attorney  general.  He  did  not 
commence  this  action,  but  found  it  pending.  It  was  commenced  by 
the  corporation  long  before  his  appointment.  It  did  not  appear 
that  he  was  proceeding  with  the  action  in  bad  faith,  or  had  been 
guilty  of  any  mismanagement.  He  was  about  to  bring  the  case  to 
trial  in  the  name  of  the  original  parties,  as  he  lawfully  might  (Ware- 
housing Co.  v.  Badger,  67  N.  Y.  294),  when,  on  motion  of  defendant, 
he  was  substituted  as  a  party  plaintiff,  and  afterwards  the  order 
from  which  the  appeal  is  taken  was  made  requiring  him  to  file 
security  for  costs.  The  sole  ground  on  which  the  order  was  granted 
appears  to  have  been  that  tie  corporation,  at  the  time  of  his  ap- 
pointment, was  insolvent,  and  that,  as  receiver,  he  had  no  funds  in 
his  hands  with  which  to  pay  the  costs  of  the  action.  We  think  that 
fact  did  not  justify  an  order  requiring  plaintiff  to  file  security  for 
costs  in  the  absence  of  any  evidence  of  bad  faith  or  mismanagement; 
especially  in  an  action  like  this,  commenced  by  the  corporation,  and 
merely  continued  by  a  receiver  appointed  on  the  application  of  the 
attorney  general  of  the  state.  See  Jenkins  v.  Stowe,  2  Law  Bull. 
57;  Kimberly  v.  Goodrich,  22  How.  Pr.  424;  Darby  v.  Condit,  1 
Duer,  599;  Shepherd  v.  Burt,  3  Duer,  645;  Ryan  v.  Potter,  4  Civ. 
Proc.  R,  80;  Wassinger  v.  Fennel],  13  Civ.  Proc.  B,  286;  Bennett 
v.  Coble,  43  Hun,  354;  Rutherford  v.  Town  of  Madrid,  77  Hun,  545, 
28  N.  Y.  Supp.  923.  The  above  authorities  hold  that  in  an  action 
brought  by  a  trustee,  receiver,  administrator,  or  other  party  the 
plaintiff  will  not  be  compelled  to  file  security  for  costs  merely  on  the 
ground  of  insolvency,  or  that  he  has  no  funds  in  his  hands;  that 
it  is  necessary,  in  addition  to  the  fact  of  insolvency,  to  show  that 
the  action  was  brought  in  bad  faith  or  heedlessly,  or  that  the  plain- 
tiff will  not  probably  succeed.  Certainly,  such  proof  should  be  re- 
quired in  a  case  like  this,  where  the  action  was  commenced  by  the 
corporation  long  prior  to  the  appointment  of  the  receiver,  and  is 
merely  continued  by  him. 

We  are  also  of  the  opinion  that  the  motion  of  defendant  should 
not  have  been  granted  on  account  of  the  delay  in  moving.  The  re- 
ceiver was  appointed  in  January,  1893,  and  the  motion  to  compel 
him  to  file  security  for  costs  was  not  made  until  May,  1894,  16 
months  after  his  appointment,  and  after  plaintiff  had  served  a  no- 
tice of  trial  on  defendant.  See  Robinson  v.  Sinclair,  1  Demo,  628; 
Doyle  v.  Currey,  2  Law  Bull.  48. 

The  order  should  be  reversed,  with  costs  and  disbursements  to  the 
appellant,  and  the  motion  denied,  with  costs.    All  concur. 


Sup.  Ct.] 


EttAH  0.  NEW  JERSEY  STEAM  BOAT  CO. 


791 


(86  Hon,  642.) 

EG  AN  V.  NEW  JERSEY  STEAMBOAT  CO. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Shipping— Carrying  Explosives  on  Passenger  Vessels. 

Illuminating  gas,  compressed  into  steel  cylinders  of  insufficient  strength 
to  hold  It,  though  liable  to  explode  by  reason  of  its  tendency  to  expand 
when  heated,  is  not  within  Rev.  St  U.  S.  I  4472,  forbidding  transporta- 
tion on  passenger  vessels  of  camphene,  nitroglycerine,  benzine,  etc.,  "or 
other  like  explosive  burning  fluids  or  like  dangerous  articles,"  as  the 
danger  lies  not  In  the  gas  Itself,  but  in  the  weakness  of  the  vessels  contain- 
ing it  Russell  v.  Steamboat  Co.  (Cir.  Ct)  32  N.  Y.  Supp.  824,  approved. 

Appeal  from  circuit  court,  Albany  county.  . 

Action  by  Mary  Egan,  as  administratrix,  etc.,  of  Edward  Egan, 
deceased,  against  the  New  Jersey  Steamboat  Company.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  new  trial,  defendant  appeals.  Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

W.  P.  &  R.  K.  Prentice  (H.  Reilly  and  W.  P.  Prentice,  of  counsel), 
for  appellant. 

Martin  &  Kelly  (Olin  A.  Martin,  of  counsel),  for  respondent 

PUTNAM,  J.  The  learned  trial  justice  in  his  charge  instructed 
the  jury  that  the  plaintiff  could  not  recover  unless  defendant,  in 
carrying  as  freight  the  cylinders  containing  oxygen  and  hydrogen, 
by  the  explosion  of  one  of  which  plaintiff's  intestate  was  killed, 
had  negligently  and  knowingly  violated  the  statute  of  the  United 
States,  which  provides  that  "no  loose  hay,  loose  cotton,  or  loose  hemp, 
camphene,  nitroglycerin,  naphtha,  benzene,  benzole,  coal  oil,  crude 
or  refined  petroleum,  or  other  like  explosive,  burning  fluids,  or  like 
dangerous  articles,  shall  be  carried  as  freight  or  used  as  storage 
on  any  steamer  carrying  passengers."  Rev.  St.  U.  S.  §  4472.  The 
learned  justice  was  in  doubt  whether  the  question  involved  was 
one  of  law,  to  be  passed  upon  by  the  court,  or  of  fact;  but  concluded 
to  submit  the  case  to  the  jury.  After  a  careful  examination  of  the 
evidence  (which  we  do  not  deem  it  necessary  to  discuss)  we  are  of 
opinion  that  it  did  not  justify  the  submission  of  the  case  to  the  jury. 
The  statute  above  quoted,  it  will  be  observed,  prohibited  the  carrying 
of  loose  hay,  cotton,  hemp,  camphene,  nitroglycerin,  naphtha,  ben- 
zene, benzole,  coal  oil,  crude  or  refined  petroleum,  or  other  like  ex- 
plosive, burning  fluids,  or  like  dangerous  articles.  Assuming  that 
the  statute  in  question  applied  to  steamers  like  defendant's,  running 
between  two  cities  in  the  same  state,  plaintiff  was  not  entitled  to 
recover  unless  the  evidence  established  the  fact  that  the  cylinders 
containing  oxygen  and  hydrogen  were  within  the  prohibition  of  the 
statute,  and  hence  that  oxygen  and  hydrogen  could  be  deemed 
"other  like  explosive,  burning  fluids,  or  like  dangerous  articles," 
within  the  meaning  of  the  law.  It  will  be  seen  that  all  of  the 
articles  specifically  mentioned  therein  are  dangerously  inflammable 
or  explosive  in  themselves.  We  think  plaintiff  failed  to  show  that 
oxygen  and  hydrogen  were  like  explosive,  burning  fluids  or  like 
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dangerous  articles  to  those  mentioned  in  the  statute.  They  are 
not  in  themselves  explosive  or  dangerous.  The  witness  Mason, 
called  by  the  plaintiff,  testified  as  follows: 

"Oxygen  and  hydrogen  by  itself  is  not,  In  the  ordinary  parlance,  any  more 
explosive  than  compressed  air.  All  these  other  things  which  I  have  men- 
tioned,—benzole,  benzene,  naphtha,  and  refined  petroleum,— give  off  a  vapor. 
Some — I  should  judge  most— of  the  danger  I  have  described  comes  from  that. 
•  •  •  Any  package  of  oxygen  or  hydrogen,  at  low  pressure,  might  be  car- 
ried anywhere.  There  is  nothing  to  indicate  that  there  Is  anything  danger- 
ous about  It  A  low-pressure  cylinder,  itself  sufficiently  low,  is  as  harmless 
as  the  siphons  of  seltzer  water.  As  a  fact,  we  have  a  number  of  experi- 
ments where  glass  vessels  containing  compressed  air  or  containing  seltzer 
water,  carbonated  water,  have  exploded,  and  the  glass  has  flown  to  a  great 
distance.  I  suppose  every  reading  man  has  a  number  of  such  Instances 
within  his  knowledge.  The  danger  Is  from  the  pressure,  and  of  the  pressure 
yon  can  tell  nothing  by  the  outside  of  the  vessel." 

The  evidence  indicated  that  the  accident  to  plaintiffs  intestate 
occurred  through  the  explosion  of  one  of  the  cylinders  containing 
hydrogen  or  illuminating  gas.  While  hydrogen  will  burn,  the  evi- 
dence failed  to  show  that  it  was  dangerously  inflammable,  or  ex- 
plosive, like  the  articles  specifically  mentioned  in  the  statute.  As 
the  witness  above  quoted  said,  oxygen  and  hydrogen,  by  themselves, 
are  not,  in  the  ordinary  parlance,  any  more  explosive  than  com- 
pressed air.  If  properly  packed,  they  can  be  carried  without  danger. 
The  accident  in  this  case  occurred,  not  on  account  of  the  dangerous 
and  inflammable  character  of  the  gas,  but  on  account  of  its  being 
placed  in  a  defective  cylinder,  or  of  the  cylinder  being  overcharged. 
The  same  accident  might  have  occurred  if  the  cylinder  had  been 
filled  with  compressed  air. 

We  have  been  furnished  with  a  copy  of  an  oral  opinion  delivered 
by  Landon,  J.,  on  the  trial  of  an  action  brought  by  another  party 
injured  by  the  accident  which  caused  the  death  of  Egan,  which,  we 
think,  states  the  correct  doctrine  applicable  to  this  case.1  The 
learned  justice,  referring  to  the  testimony  of  the  witness  whose  evi- 
dence is  quoted  above,  said: 

"We  have  seen  from  the  evidence  of  the  professor  In  what  manner  cam- 
pbene,  and  nitroglycerin,  and  benzene,  and  benzole,  and  naphtha,  and  the 
other  articles  are  dangerous  articles.  They  are  dangerous,  of  course,  In  con- 
sequence of  their  Inflammability.  The  article  we  are  dealing  with  Is  Illumin- 
ating gas,  and  that  gas,  as  I  have  already  remarked,  is  not  per  se  dangerous. 
Taking  the  testimony  of  the  professor,  the  gas  is  not  dangerous  In  the  sense 
any  of  these  articles  are  dangerous.  The  danger  does  not  arise  from  the  ar- 
ticle itself,  but  from  the  use  to  which  the  article  is  put,  namely,  the  cylln 
der  is  not  strong  enough  to  hold  it  It  Is  tbe  danger  that  arises  from  over- 
crowding the  cylinder  beyond  its  strength.  Is  that  danger  like  the  danger 
which  arises  from  any  of  the  other  articles?  The  danger  does  not  arise  from 
any  of  these  articles,  as  I  understand  it,  in  consequence  of  the  weakness  of 
the  vessel  which  contains  them,  or  the  overcrowding  them  or  overpressing 
them  into  that  vessel.  The  danger  arises  in  consequence  of  the  element  of 
danger  which  inheres  in  the  very  nature  of  the  composition  itself.  Here  the 
element  of  danger  does  not  inhere  In  the  elements  of  the  article  Itself,  so 
that  the  danger  that  exists  here  Is  not  in  the  article,  but  In  tbe  improper 
overcharging  of  the  cylinder  which  contains  the  article,  and  that  was  the  act 
of  the  Oxygen  Company." 


»  The  case  referred  to  is  RuBsell  v.  Steamboat  Co.  (Clr.  Ct)  32  N.  T.  Supp. 
824. 
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We  concur  in  the  views  of  Justice  Landon,  above  quoted,  and  think 
it  unnecessary  to  add  anything  further  to  what  he  has  so  clearly 
and  ably  expressed. 

The  cylinders  in  question  were  shipped  with  defendant  as*  oxygen. 
The  evidence  of  the  witness  Mason  established  the  fact  that  oxygen 
was  not  inflammable,  or  more  explosive  than  compressed  air.  Hence 
we  think  there  was  a  failure  to  show  what  the  learned  trial  judge 
correctly  held  was  necessary  to  be  proved  to  entitle  the  plaintiff  to 
recover — a  knowing  and  intentional  violation  of  the  statute  by  de- 
fendant Shipping  the  cylinders  as  oxygen  was  not  notice  to  defend- 
ant that  they  contained  a  dangerous  substance  or  article  it  was  pro- 
hibited from  carrying  by  the  provisions  of  the  statute  in  question. 
The  views  above  suggested  will  render  it  unnecessary  to  discuss 
the  various  other  questions  in  the  case.  The  judgment  should  be 
reversed,  and  a  new  trial  granted;  costs  to  abide  the  event  All 
concur. 


MEDDAUGH  V.  NEW  YORK,  O.  &  W.  RY.  CO. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Railroads— Accident  at  Crossings— -Contributory  Negligence. 

Contributory  negligence  of  a  person  injured  at  a  railroad  crossing  is  a 
question  for  the  Jury,  where  it  appears  that  he  was  sitting  on  the  rear  end 
of  his  wagon,  about  20  feet  from  the  heads  of  the  horses;  that,  before 
reaching  the  track,  he  had  stopped  to  wait  for  a  freight  train  to  pass, 
from  which  point  the  view  of  the  track  was  obstructed  until  within  a  dis- 
tance of  12  feet;  and  that,  as  soon  as  it  was  possible  for  him  to  see  the 
approaching  train,  he  attempted  to  get  off  the  wagon. 

Appeal  from  circuit  court,  Sullivan  county. 

Action  by  Abram  Meddaugh,  as  administrator,  against  the  New 
York,  Ontario  &  Western  Railway  Company,  to  recover  damages 
for  the  alleged  negligent  killing  of  plaintiff's  intestate.  From  a 
judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial  made  on  the  minutes,  defendant 
appeals.  Affirmed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

George  H.  Carpenter,  for  appellant. 

William  W.  Smith  (T.  F.  Bush,  of  counsel),  for  respondent 

PUTNAM,  J.  This  case  is  a  close  one,  but  I  am  inclined  to  think 
that  the  trial  judge  properly  submitted  the  question  of  contributory 
negligence  to  the  jury.  As  the  deceased  approached  the  railroad 
crossing,  his  view  to  the  east  was  cut  off  by  the  Wilkinson  store, 
28  feet  wide  and  70  feet  deep,  and  only  7  feet  from  the  track.  He 
was  sitting  on  the  rear  end  of  the  wagon,  18  or  20  feet  from  the 
head  of  the  horses.  When  the  horses  went  onto  the  railroad  track 
he  was  prevented  from  looking  to  the  east  by  the  store.  He  could 
not  look  down  the  track  until  he  was  12  feet  from  it,  and  when  his 
horses  must  have  crossed.    As  the  witness  Leroy  testified: 

"At  the  time  Meddaugh  drove  on  the  track  he  could  not  have  seen  this 
engine  if  he  had  looked.  I  think  that  as  soon  as  it  was  possible  for  him  to 
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see  the  engine  he  made  actions  to  get  off.  He  looked  around  as  soon  as  he 
could  see.  •  *  *  In  going  from  where  he  stopped  to  wait  for  this  freight 
engine  he  did  not  have  any  opportunity  to  see  the  railroad  until  he  got  down 
to  Wilkinson's  store,  and  then  could  not  see  it  except  beyond  the  switch.  If 
the  train  was  behind  the  store,  or  between  the  switch  and  the  store,  he  could 
not  see  it  looking  through  there." 

I  think  this  evidence  raised  a  question  of  fact  as  to  the  contrib- 
utory negligence  of  deceased  that  was  properly  submitted  to  the  jury. 
Cook  v.  Railroad  Co.  (Sup.)  15  N.  Y.  Supp.  45;  Id.,  128  N.  Y.  635,  29 
N.  E.  147.  I  am  therefore  in  favor  of  affirming  the  judgment  All 
concur. 


(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Criminal  Law— Sufficiency  of  Evidence  on  Appeal. 

A  conviction  in  a  criminal  case  will  be  reversed  on  appeal  where  the 
circumstances,  though  strongly  suspicious,  do  not  exclude  every  hypothesis 
except  defendant's  guilt 

Appeal  from  court  of  sessions,  Montgomery  county. 
Thomas  Maxwell  was  convicted  of  burglary,  and  appeals.  Re- 
versed. 

Argued  before  PUTNAM  and  HERRICK,  JJ. 

George  M.  Albot,  for  appellant. 

Leonard  F.  Fish,  Dist  Atty.,  for  the  People. 

PER  CURIAM.  This  judgment  should  be  reversed.  The  circum- 
stances are  strongly  suspicious,  but  are  not  sufficient  to  warrant  con- 
viction. They  do  not  exclude  every  hypothesis  except  the  guilt  of 
the  defendant.    Judgment  of  conviction  reversed. 


HEIDELBACH  v.  NATIONAL  PARK  BANK. 
(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

1.  Trusts— Following  Trust  Funds — Deposit  in  Bank. 

Where  a  person  deposits  In  bank  money  held  by  him  In  a  fiduciary  ca- 
pacity, mixing  it  with  his  own  moneys,  and  afterwards  draws  checks 
against  his  account,  such  checks  will  be  applied  first  to  the  moneys  belong- 
ing to  the  drawer,  and  in  such  case  the  rule  that  checks  will  be  applied  to 
the  deposits  in  the  order  in  which  the  deposits  were  made  does  not  apply. 
Bank  v.  Peters  iN.  Y.  App.)  25  N.  E.  310,  followed. 

2.  Set-Off  and  Counterclaim— Unmatured  Claim. 

Defendant  bank  discounted  for  W.  a  draft  which  was  subsequently  paid 
by  the  drawee,  and  placed  the  proceeds  to  W.'s  credit  not  knowing  that 
plaintiff  was  entitled  thereto.  Afterwards,  and  while  part  of  the  proceeds 
remained  to  W.'s  credit,  plaintiff  notified  defendant  of  his  claim.  Sdd, 
that  defendant  could  not  set  off  against  plaintiffs  claim  to  such  balance  a 
claim  against  W.  on  paper  discounted  before  the  draft  but  maturing  after 
the  notice  of  plaintiff's  claim. 
8.  Banks  and  Banking— Lien  of  Banker— Unmatured  Claim. 

A  bank  has  no  right  to  retain  the  balance  of  a  customer's  deposit  to  ap- 
ply on  an  Indebtedness  of  the  customer  of  the  bank  not  yet  matured,  un- 
less it  is  authorized  to  do  so  by  contract 
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4  Election  of  Remedies— What  Constitutes. 

Plaintiffs  gave  one  W.  credit  with  their  correspondent  for  the  purchase 
of  goods  in  Europe.  The  invoices  and  bills  of  lading  for  the  goods  so 
purchased  were  sent  to  plaintiffs,  who  sent  them  to  W.,  taking  from  him 
a  receipt,  which  recited  that  W.  agreed  to  hold  the  goods  in  trust  for 
plaintiffs  until  the  proceeds  thereof  should  be  actually  paid  over,  and  that 
the  goods  and  proceeds  thereof  should  be  plaintiff's  absolute  property 
until  his  claim  should  be  paid.  W.  sold  the  goods,  and  appropriated  the 
proceeds  to  his  own  use.  Held  that,  under  the  receipt,  plaintiffs  might 
sue  W.  for  the  goods,  and  might  also  follow  the  proceeds  into  whoseso- 
ever hands  they  should  come  with  notice  of  plaintiffs'  claim,  and  an  ac- 
tion against  W.  for  the  goods  was  not  an  election  of  remedies,  so  as  to 
preclude  plaintiffs  from  pursuing  the  proceeds. 

Appeal  from  special  term,  New  York  county. 

Action  by  Alfred  S.  Heidelbach,  as  the  survivor  of  Heidelbachr 
Ickelheimer  &  Co.,  against  the  National  Park  Bank  of  New  York. 
Judgment  for  $2,161.03  was  entered  in  favor  of  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  plaintiff's  firm,  on  the  21st  day  of  July,  1887,  opened  a  credit  of  £10,000 
sterling  with  O.  J.  Hambro  &  Son,  who  were  their  correspondent  bank  in 
London,  in  favor  of  E.  S.  Wheeler,  under  his  firm  name  of  E.  8.  Wheeler  & 
Co.,  the  credit  to  be  used  for  the  purchase  of  merchandise  in  Europe.  There- 
after, under  said  credit.  Wheeler  purchased  in  England,  and  shipped  to  the 
Hall  &  Willis  Hardware  Company  at  Karsas  City,  000  boxes  of  tin  plates, 
for  which  said  C.  J.  Hambro  &  Son  paid,  under  the  authority  of  said  letter 
of  credit,  the  sum  of  £815.  8s.  sterling,  and  took  the  bill  of  lading  and  con- 
sular Invoice  of  the  merchandise  so  purchased  as  evidence  of  title  thereto. 
The  bill  of  lading  and  consular  invoice  were,  pursuant  to  the  terms  of  credit, 
duly  forwarded  to  the  plaintiff's  firm,  into  whose  possession  they  came  about 
August  27,  1887,  and  in  the  due  course  of  business  plaintiff's  firm  paid  for 
the  600  boxes  of  tin  plates.  By  virtue  of  the  terms  of  the  credit  of  £10,000 
sterling,  and  the  transaction  to  which  we  have  referred  bad  in  pursuance 
thereof  the  plaintiff's  firm  became  the  owners  of  the  tin  plates  on  or  prior 
to  the  dnte  last  named.  After  the  plaintiff's  firm  came  into  the  possession 
of  the  bill  of  lading  and  Invoice,  and  on  August  27,  1887,  they  Intrusted  them, 
together  with  the  merchandise  represented  thereby,  to  E.  S.  Wheeler  &  Co. 
upon  the  terms  and  conditions  expressed  in  a  contract  or  trust  receipt,  of 
which  the  following  is  a  copy: 


"Messrs.  Heidelbach,  Ickelheimer  &  Co. — Gents:  We  acknowledge  the  re- 
ceipt from  you  of  Invoice  and  bill  of  lading  of  the  following  goods,  viz.  000 
boxes  tin  plates,  equivalent  of  eight  hundred  and  fifteen  pounds  eight  shil- 
lings sterling,  shipped  by  E.  S.  Wheeler  &  Co.  on  board  the  Douro  at  Liver- 
pool (and  the  receipt  by  us  of  all  the  goods  mentioned  in  said  bill  of  lading); 
and  we  hereby  agree  to  hold  the  said  goods  in  trust  for  you  as  your  prop- 
erty until  the  proceeds  thereof  are  actually  turned  over  to  you;  such  goods 
being  subject  to  your  order,  and  subject  to  your  rights  as  owners  thereof. 
The  delivery  to  us  of  the  said  bill  of  lading  shall  not  operate  as  a  waiver  of 
your  ownership  of  the  goods  therein  described,  nor  a  waiver  of  the  due  per- 
formance of  the  agreement  in  the  receipt  signed  by  us  for  your  letter  of 
credit  by  cable,  dated  July  21,  1887,  or  any  other  letter  of  credit  under  which 
said  goods  may  have  been  purchased.  And  we  also  agree  to  keep  such  goods 
covered  by  insurance  against  loss  or  damage  by  fire,  by  policies  made  pay- 
able to  you  in  case  of  loss  or  damage,  and  to  deliver  such  policies  to  you, 
and  to  keep  the  same  renewed  and  in  force.  And,  for  value  received,  we 
further  agree  that  you  may  at  any  time  enter  any  place  where  the  said  goods 
are  stored,'  and  without  process  of  law  take  possession  of  them,  and  store 
them  in  your  name  at  some  other  place,  without  any  claim  of  us  for  trespass 
or  damage  for  so  doing.  Without  detriment  to  or  impairment  of  your  claim 
and  rights  to  the  goods  themselves,  such  claim  and  rights  shall  also  attach 
to  the  proceeds  thereof,  which  shall,  to  all  intents  and  purposes,  be  your 
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absolute  property  until  full  satisfaction  by  payment  shall  have  actually  been 
made  to  you  under  the  agreement  of  receipt  of  said  letter  of  credit. 


On  the  same  day.  Wheeler,  under  his  firm  name,  drew  his  sight  draft 
upon  the  Hall  &  Willis  Hardware  Company,  of  Kansas  City,  to  whom  be 
had  contracted  to  sell  the  600  boxes  of  tin  plates  for  the  purchase  price 
thereof,  being  the  sum  of  $3,974.46.  This  draft  he  deposited  at  once  in  de- 
fendant's bank,  with  the  invoice  and  bill  of  lading  for  the  tin  plates  attached 
thereto,  and  the  defendant  credited  Wheeler's  account  with  a  sum  equal  to 
the  face  value  of  the  draft,  less  $4-56  deducted  for  discount  August  30tli 
following,  the  Hall  &  Willis  Hardware  Company  paid  the  amount  of  said 
draft  to  the  Armour  Bros.  Banking  Company,  defendant's  agents  for  collection, 
at  Kansas  City.  Three  days  later  defendant  received  from  Its  Kansas  City 
correspondent  a  draft  on  the  Mechanics'  National  Bank  of  the  city  of  New 
York  for  the  full  amount  of  the  draft  drawn  on  the  Hall  8c  Willis  Hardware 
Company,  and  said  draft  was  paid  to  defendant  by  the  Mechanics'  National 
Bank,  September  5,  1887.  On  the  same  day  Wheeler  failed  in  business,  and 
ever  since  has  been  insolvent  Two  days  later,  and  on  September  7th,  plain- 
tiff's firm  notified  the  defendant  that  they  were  the  owners  of  the  tin  and  Its 
proceeds  under  and  by  virtue  of  the  trust  receipt  and  demanded  the  mer- 
chandise or  Its  proceeds,  which  demand  was  refused.  The  dally  balances  of 
Wheeler  at  the  National  Park  Bank  from  August  27th  to  September  2d  were 
In  excess  of  the  sum  of  $3,074.46,  which  was  the  face  value  of  the  draft 
In  controversy,  but  on  September  2d  Wheeler's  daily  balance  was  reduced 
to  $2,159.98.  For  each  of  the  following  days  until  after  the  service  of  the 
notice  and  demand  by  the  plaintiff's  firm  upon  the  defendant,  wbich  oc- 
curred September  7th,  Wheeler's  dally  balance  at  the  defendant  bank  was 
considerably  in  excess  of  the  amount  of  the  draft  September  8,  1887,  plain- 
tiff's firm  brought  suit  against  Wheeler,  in  the  superior  court  of  the  city  of 
New  York,  to  recover  a  large  amount  of  goods,  Including  the  600  boxes  of 
tin  plates  wbich  were  the  subject  of  the  draft  in  controversy,  purchased  by 
Wheeler  under  the  letter  of  credit  issued  to  him  by  the  plaintiff's  firm. 
The  summons  was  served  by  publication  only,  and  Wheeler  entered  no  ap- 
pearance therein,  and  judgment  thereafter  resulted  in  the  alternative  form 
for  the  goods  or  damages,  and  the  600  boxes  of  the  plates  were  Included 
therein.  In  January,  1888,  the  plaintiff's  firm  presented  to  the  commission- 
ers of  the  estate  of  Wheeler,  in  New  Haven,  a  statement  of  account  between 
them  and  Wheeler,  which  included  the  indebtedness  arising  from  the  draft 
for  £815.  88.  sterling,  and  subsequently  plaintiff's  firm  received  several  divi- 
dends from  such  commissioners  on  account  of  such  indebtedness,  aggregating 
the  sum  of  $665.70.  Judgment  went  against  defendant  at  special  term  for 
the  amount  standing  to  the  credit  of  Wheeler  on  the  books  of  the  National 
Park  Bank  on  September  2d,  which  was  $2,159.98.  less  the  sum  of  $665.70. 
received  by  the  plaintiff's  firm  from  the  commissioners  of  the  estate  of 
Wheeler. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

R.  D.  Murray,  for  appellant. 
John  K.  Creevey,  for  respondent. 

PARKER,  J.  Under  the  terms  of  the  trust  receipt  the  plaintiff's 
firm  were  the  owners  of  the  merchandise  sold  to  the  Hall  &  Willis 
Hardware  Company,  and  were  entitled  to  the  proceeds.  If  the  de- 
fendant had  knowledge  of  plaintiff's  firm's  ownership  when  it  re- 
ceived the  draft  from  Wheeler  and  credited  his  account  therewith, 
plaintiff's  right  to  recover  the  full  amount  would  not  be  questioned. 
But  it  is  not  pretended  that  the  bank  had  any  notice  at  the  time  it  dis- 
counted the  draft,  on  August  27th,  or  at  any  time  thereafter  prior  to 
September  7th,  that  Wheeler  was  not  the  owner  of  the  tin  plates,  or 
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that  any  trust  existed  in  favor  of  the  plaintiff's  firm.  By  delivering 
the  bill  of  lading  and  invoice  to  Wheeler,  the  plaintiffs  firm  clothed 
him  with  the  apparent  authority  of  an  owner,  which  was  sufficient 
to  protect  the  bank  in  dealing  with  him  as  such;  and,  had  it  paid 
to  Wheeler  the  full  amount  of  the  draft  at  the  time  of  the  discount, 
an  action  could  not  have  been  maintained  for  the  recovery  of  any 
part  of  it.  And  this  is  so,  because  a  person,  having  power  to  sell 
and  deliver  merchandise  to  a  good-faith  purchaser,  may  resort  to 
the  usual  agencies  for  realizing  the  purchase  money;  and  it  follows 
that  when  such  agencies  advance  money  in  good  faith,  and  in  the 
usual  course  of  dealing,  they  are  entitled  to  the  same  protection  as 
the  purchaser  of  the  merchandise.  If,  however,  such  agency  has 
not  parted  with  the  moneys,  or  changed  its  position  by  reason  of  the 
transaction,  the  real  owner  may  invoke  the  rule  of  equity  that,  where 
a  person  holding  money  in  a  fiduciary  capacity  misuses  or  misappro- 
priates it,  the  real  owner  can  follow  it  so  long  as  he  can  identify  it,  un- 
til it  comes  into  the  possession  of  one  who  in  good  faith  parts  with 
value  for  it.  And  where,  as  in  this  case,  the  party  seeks  to  trace  the 
proceeds  of  the  property  after  it  has  been  deposited  in  a  bank  with 
the  individual  money  of  the  depositor,  it  is  sufficient  for  the  purposes 
of  identification,  and  to  retain  the  character  of  the  proceeds  as  trust 
money,  to  trace  it  into  the  bank,  and  to  show  that  it  was  there  at  the 
time  notice  was  given  of  the  plaintiff's  rights.  Upon  this  view  the 
learned  judge  at  special  term  proceeded ;  and  finding,  as  he  did,  that 
at  the  close  of  business  on  the  2d  day  of  September  the  credit  bal- 
ance of  Wheeler  at  the  defendant  bank  was  $1,809.92,  less  the  amount 
of  the  proceeds  of  the  tin  draft,  he  held  that  the  defendant  had  to 
that  extent  made  payment  to  Wheeler  on  account  of  the  draft;  but 
the  balance  of  the  draft,  being  $2,159.98,  with  which  he  had  been 
credited  by  the  defendant,  was  still  in  its  hands.  As  Wheeler's  credit 
balance  with  the  defendant  at  the  close  of  business  on  each  of  the  days 
following  down  to  and  including  the  7th  of  September  was  greater 
than  the  sum  of  $2,159.98,  the  court  decided  that  to  such  extent  the 
moneys  of  the  plaintiff's  firm  must  be  held  to  have  been  in  the  posses- 
sion of  the  defendant  at  the  time  the  plaintiff's  firm  gave  notice  to 
it  that  the  moneys  belonged  to  them.  The  rule  established  by  the 
court  in  reaching  such  result  was,  not  to  apply  the  first  drawings 
out  to  first  payments  in,  as  in  Clayton's  Case,  1  Mer.  580,  but  it 
assumed,  on  the  authority  of  In  re  Hallett's  Estate  (Knatchbull's 
Case)  13  Ch.  Div.  696,  that  Wheeler,  in  drawing  checks  against  the 
blended  account  of  his  individual  trust  funds,  intended  to  be  honest, 
and  to  draw  from  his  own  funds  first,  leaving  the  trust  fund  intact; 
and,  thus  assuming,  the  conclusion  was  necessarily  reached  that  he 
drew  only  $1,809.92  of  the  trust  funds.  The  rule  in  Clayton's  Case, 
which  the  defendant  strongly  insists  is  applicable  to  this  situation, 
is  stated  by  Sir  William  Grant,  at  page  608,  as  follows : 

"In  such  a  case  there  Is  no  room  for  any  other  appropriation  than  that 
which  arises  from  the  order  In  which  the  receipts  and  payments  take  place 
and  are  carried  Into  the  account  Presumably,  It  is  the  sum  first  paid  in 
that  Is  first  drawn  out.  It  is  the  first  Item  on  the  debit  side  of  the  account 
that  Is  discharged  or  reduced  by  the  first  Item  on  the  credit  side.  The  ap- 
propriation Is  made  by  the  very  act  of  setting  the  two  Items  against  each 
other.   Upon  that  principle  all  accounts  current  are  settled,  and  particularly 
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cash  accounts.  When  there  has  been  a  continuation  of  dealings,  In  what 
way  can  it  be  ascertained  whether  the  speciflc  balance  due  on  a  given  day 
has  or  has  not  been  discharged,  but  by  examining  whether  payments  to  the 
amount  of  that  balance  appear  by  the  account  to  have  been  made?" 

If  that  rule,  without  modification,  should  have  been  adopted  by 
the  trial  court,  the  defendant  would  have  been  entitled  to  judgment. 
At  the  opening  of  business  August  24th,  Wheeler's  balance  was 
110,899.39.  Adding  to  this  balance  the  other  credit  items  down  to 
-and  including  the  deposit  of  the  draft  in  question  on  August  27th, 
Wheeler's  aggregate  credits  were  $58,962.54.  The  rule  in  Clayton's 
Case  would  seem  to  be  that  the  first  debit  items  in  the  account 
must  be  treated  as  drawn  against  this  credit  aggregate.  But  the 
aggregate  of  the  debit  items  from  the  beginning  down  to  the  close 
of  business  August  29th,  nine  days  before  the  notice  to  the  de- 
fendant by  the  plaintiff,  was  #62,314.58,  being  an  excess  of  debit 
items  over  the  aggregate  of  credits  of  $3,352.04. 

We  have  been  favored  with  an  interesting  and  forceful  argu- 
ment by  the  appellant,  intended  to  make  it  clear  that  the  rule  in 
Clayton's  Case,  which  antedates  that  of  Knatchbull's  Case,  and 
which  has  prevailed  for  many  years,  should  apply  to  this  situation, 
rather  than  the  rule  of  the  latter  case:  (1)  Because  it  is  said 
Knatchbull's  Case  is  not  good  law.  This  fact,  it  is  claimed,  is  evi- 
denced by  a  long  line  of  authorities  in  England,  extending  over 
many  years,  which  apply  the  rule  in  Clayton's  Case  to  the  facts 
which  appear  in  Knatchbull's  Case,  as  well  as  by  the  decisions  of  a 
•court  of  co-ordinate  jurisdiction  in  Pennell  v.  Deffeli,  4  De  Gex, 
M.  &  G.  372.  (2)  That,  if  it  be  good  law,  the  facts  in  that  case  and 
the  one  at  bar  differ  so  radically  as  to  the  point  upon  which 
Knatchbull's  Case  went  as  to  prevent  its  being  considered  applica- 
ble. In  support  of  the  latter  proposition  attention  is  called  to  the 
opinions  in  Knatchbull's  Case,  in  which  the  rule  in  Clayton's  Case 
was  assumed  to  be  the  general  rule,  the  exception  being  where 
there  are  circumstances  sufficient  to  create  a  presumption  that  the 
depositor  did  not  intend  his  first  checks  to  be  paid  out  of  his  first 
deposit  The  trustee  in  that  case  in  drawing  moneys  out  of  the 
blended  account  never  reduced  his  balance  below  the  amount  of 
the  trust  moneys  paid  in,  and  the  judges  were  of  the  opinion  that 
the  trustee  should  be  presumed  to  have  been  honest,  and  not  dis- 
honest; and  therefore  he  could  not  have  had  any  other  intention 
than  that  of  appropriating  his  drawings  to  his  own  private  moneys, 
so  as  to  leave  the  trust  moneys  intact.  Thus  it  is  contended  the 
presumption  which  arose  in  Clayton's  Case  was  rebutted  in  Knatch- 
bull's Case  by  the  presumption  of  the  honesty  of  the  trustee.  But 
in  the  case  at  bar  the  presumption  in  Knatchbull's  Case  does  not 
arise,  because  on  the  very  day  that  Wheeler  deposited  the  draft  he 
drew  out  $195.13  of  it,  and  afterwards  made  further  drafts,  by 
which  still  larger  sums  were  drawn  out  Hence  it  is  urged  that 
the  facts  upon  which  Knatchbull's  Case  went  were  not  present, 
and  this  case  should  be  remitted  to  the  rule  of  Clayton's  Case. 
Were  we  at  liberty  to  regard  this  question  as  an  open  one  in  this 
state,  we  should  feel  called  upon  to  carefully  consider  the  argu- 
ments which  we  have  merely  suggested,  but  it  seems  to  us  that  the 


Sap,  Ct.] 


HEIDELRAQH  V.  NATIONAL  PARK  BANK. 


799 


question  now  presented  was  passed  upon  in  Bank  y.  Peters,  123 
X.  Y.  272,  25  N.  E.  319.  In  that  case  the  court  said  that,  where  a 
person  holding  money  "in  a  fiduciary  capacity  pays  it  to  his  ac- 
count at  his  bankers,  and  mixes  it  with  his  own  money,  and  after- 
wards draws  out  some  by  checks  generally  and  in  the  ordinary  man- 
ner, the  drawer  of  the  checks  must  be  taken  to  have  drawn  out  his 
own  in  preference  to  the  trust  money.  The.  rule  attributing  the 
first  drawing  out  to  the  first  payment  in  does  not  apply  to  such  a 
case."  The  conclusion  being  reached  that  there  was  in  the  hands 
of  the  defendant  a  sum  of  money  belonging  to  the  plaintiff's  firm 
on  the  7th  day  of  September,  when  notice  of  plaintiffs  right  there- 
to was  given  to  the  defendant,  it  would  seem  unnecessary  to  cite 
authorities  in  support  of  the  proposition  that  the  defendant  can- 
not set  off,  as  against  such  balance,  an  unmatured  claim  held  by 
it  at  that  time  against  Wheeler.  Three  days  later,  a  draft,  which 
had  been  discounted  by  the  defendant  for  the  benefit  of  Wheeler, 
matured,  and  was  not  paid,  and  thereafter,  during  the  two  follow- 
ing months,  several  drafts,  upon  which  Wheeler  was  liable,  ma- 
tured; but  all  of  this  paper  was  discounted  prior  to  the  deposit  of  the 
draft  which  occasions  this  controversy,  and  therefore  it  in  no  wise 
influenced  the  defendant  to  discount  the  paper  which  it  now  seeks 
to  set  off.  As  to  such  paper  the  defendant's  position  was  neither 
changed  nor  affected  by  the  discount  of  the  tin  draft,  and  therefore 
it  is  not  entitled  to  set  off  such  claims  as  against  money  in  its  hands 
belonging  to  the  plaintiffs  firm,  but  credited  to  Wheeler,  even 
though  it  be  conceded  that  it  would  have  had  that  right,  as  against 
Wheeler,  had  such  balance  belonged  to  him,  instead  of  plaintiffs 
firm.  Nor  does  the  defendant's  claim  seem  to  be  well  founded 
that  the  plaintiff  cannot  recover  such  portion  of  the  money  as  it  is 
found  was  in  the  defendant's  possession  on  the  7th  of  September, 
because  the  defendant  has  a  banker's  lien  upon  the  balance  to  the 
credit  of  Wheeler's  account  It  is  not  claimed  that  Wheeler,  by 
any  formal  act,  applied  the  proceeds  of  the  draft  to  the  payment  or 
security  of  the  unmatured  paper,  or  that  there  was  any  agreement 
or  understanding  between  Wheeler  and  the  defendant  to  that  effect 
Defendant's  claim  of  lien,  therefore,  is  founded  solely  on  its  claim 
that  it  had  a  right  to  apply  the  proceeds  remaining  in  its  hands  to 
the  credit  of  Wheeler  on  the  7th  of  September  as  security  for  the 
unmatured  paper  which  it  had  discounted  at  the  instance  and  re- 
quest of  Wheeler.  This  proposition  was  met  and  decided  adverse- 
ly to  the  appellant's  present  contention  in  Jordan  v.  Bank,  74  N.  Y. 
467.  It  was  there  held  that,  in  the  absence  of  a  contract  between 
the  depositor  and  the  bank,  the  latter  has  not  a  right  to  retain  the 
balance  of  a  customer's  deposit  to  pay  or  apply  upon  an  indebted- 
ness of  a  customer  to  the  bank  not  yet  matured,  and,  so  far  as  we 
have  observed,  the  authority  of  this  case  has  in  no  wise  been  shaken 
or  modified  by  subsequent  decision. 

The  appellant  further  insists  that  the  doctrine  of  election  between 
inconsistent  remedies  should  have  prevented  a  recovery  by  the  plain- 
tiff. Morris  v.  Rexford,  18  N.  Y.  555;  Greton  v.  Smith,  33  NT  Y. 
245;  Bank  v.  Beale.  34  N.  Y.  473:  and  other  cases, — are  cited  in  sup 
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port  of  the  proposition  that  where  there  are  two  absolutely  incon- 
sistent remedies,  the  parties  are  not  entitled  to  enforce  both,  and  the 
election  of  one  precludes  a  resort  to  the  other.  An  election  once 
made  is  determined  forever.  Moller  v.  Tuska,  87  N.  Y.  166.  It  may 
be  determined  by  any  decisive  act  made  with  full  knowledge  of  all 
the  facts.  Fowler  v.  Bank,  113  N.  Y.  450,  21  N.  E.  172.  And  the 
bringing  of  an  action  to  enforce  one  of  the  remedies  sufficiently 
evidences  an  election.  Conrow  v.  Little,  115  N.  Y.  387,  22  N.  E.  346. 
Now,  the  acts  of  plaintiff's  firm,  which  defendant  insists  establish 
satisfactorily  and  conclusively  that  between  two  inconsistent  rem- 
edies the  plaintiff's  firm  made  an  election  prior  to  the  commencement 
of  this  action,  are,  briefly,  that  on  September  8,  1887, — the  day  fol- 
lowing the  giving  of  the  notice  to  the  defendant  bank, — plaintiff's 
firm  commenced  an  action  in  the  superior  court  of  the  city  of  New 
York  against  Wheeler  to  recover  possession  of  a  large  amount  of 
property,  including  the  600  boxes  of  tin,  the  proceeds  of  which  are 
now  in  dispute.  The  appellant  says  that  this  action  went  upon  the 
theory  that  the  tin  was  the  property  of  Wheeler,  and  in  affirmance  of 
his  ownership  of  the  draft,  and  thus  inconsistent  with  the  claim 
that  the  proceeds  of  the  tin  are  the  plaintiffs  property,  upon  which 
theory  this  action  proceeds.  But  the  appellant  seems  to  us  to  be 
inaccurate  in  this  position.  An  examination  of  the  complaint 
makes  it  clear  that  the  action  was  brought  upon  the  theory  that 
plaintiff's  firm  were  the  owners  of  the  tin,  and  entitled  to  the  posses- 
sion of  it  Both  that  action  and  this  alleged  Wheeler's  indebtedness 
to  plaintiff's  firm;  that  the  600  boxes  of  tin  were  the  absolute  prop- 
erty of  plaintiff's  firm,  and  would  so  continue  until  full  satisfaction 
by  payment  should  be  actually  made  under  the  trust  receipt  The 
other  fact  relied  upon  to  establish  an  election  is  that  plaintiff's  firm, 
with  full  knowledge  of  the  misuse  of  the  draft  in  question,  and  before 
the  commencement  of  this  action,  presented  to  the  commissioners  of 
Wheeler's  estate  in  the  state  of  Connecticut,  who  had  been  appointed 
to  pass  upon  the  claims  against  said  estate,  proof  of  a  claim  against 
Wheeler,  under  which  dividends  were  afterwards  paid  to  the  plain- 
tiff's firm  aggregating  $665.70.  It  may  be  said  in  passing  that  this 
sum  was  deducted  from  the  amount  of  the  draft,  in  addition  to  the 
deduction  already  spoken  of,  made  because  to  that  extent  the  fund 
had  been  drawn  out  of  the  bank.  The  deduction  was  made  by  the 
trial  court  because  it  felt  constrained  to  do  so,  owing  to  a  stipulation 
contained  in  the  record.  This  ruling  of  the  court  is  not  challenged, 
and  need  not  be  further  alluded  to.  Now,  it  is  urged  that  plaintiff's 
firm,  on  the  7th  of  September,  had  two  remedies,  either  one  of  which 
they  could  resort  to,  but  not  both,  because  they  were  inconsistent 
These  remedies  were:  First,  to  treat  the  600  boxes  of  tin  as  plain- 
tiff's property,  and  follow  it  or  the  proceeds;  second,  to  ratify  the 
action  of  Wheeler  in  selling  the  property  and  treating  the  proceeds 
as  his  own,  and  proceed  against  him  for  the  purchase  price.  The 
case  of  Bank  v.  Beale,  34  N.  Y.  473,  is  specially  invoked,  because  of 
the^alleged  similarity  of  its  facts  to  the  case  at  bar.  In  that  case 
a  vendor,  who  was  defrauded  in  the  sale  of  goods,  after  being  ap- 
prised of  the  fraud,  took  judgment  against  his  vendee  under  the 
contract  of  sale,  and  when  afterwards  he  attempted  to  follow  the 
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goods  or  proceeds  into  the  hands  of  third  persons  on  the  ground 
that  the  goods  were  obtained  from  him  through  fraud  the  court  held 
that  he  had  made  his  election  to  affirm  the  contract,  and  could  not, 
therefore,  preceed  in  disaffirmance  of  it  But  it  will  be  observed 
that  the  vendor's  position  in  one  action  was  that  he  had  made  a 
valid  contract  with  the  vendee,  under  which  delivery  of  the  goods 
had  been  made,  which  entitled  him  to  recover  the  purchase  price; 
while  in  the  other  it  was  that  the  alleged  contract  between  himself 
and  the  vendee  was  absolutely  void,  and  no  contract  at  all,  because 
of  the  fraud  of  the  vendee.  In  other  words,  to  maintain  one  action 
it  was  necessary  to  prove  a  contract,  and  to  maintain  the  other  that 
there  was  no  valid  contract.  If  the  circumstances  surrounding  the 
transaction  out  of  which  this  action  grows  presented  a  similar  situa- 
tion, the  appellant's  position  would  be  well  founded.  But  here  every 
step  which  has  been  taken,  whether  in  the  action  in  the  superior 
court,  in  the  presentation  of  claims  against  the  estate  of  Wheeler, 
or  in  the  commencement  of  this  action,  is  in  affirmance  of  the  con- 
tract between  plaintiffs  firm  and  Wheeler.  It  presents  a  case  where 
plaintiff's  firm  has  two  or  more  consistent,  instead  of  two  or  more 
inconsistent,  remedies.  And  a  party  having  several  remedies"  for 
the  same  debt  may  resort  to  them  all,  although  he  can  have  but  one 
satisfaction.  Gambling  v.  Haight,  59  N.  Y.  354.  In  the  contract, 
or  "trust  receipt,"  as  it  is  called,  between  Wheeler  and  the  plain- 
tiffs firm,  it  was  provided  that  the  goods  purchased  under  the  letter 
of  credit  and  the  proceeds  "shall,  to  all  intents  and  purposes,  be  your 
absolute  property  until  full  satisfaction  by  payment  shall  have  ac- 
tually been  made  to  you  under  the  agreement  or  receipt  of  said  letter 
of  credit"  This  was  in  furtherance  of  the  original  trust  agreement, 
signed  by  Wheeler  &  Co.  upon  receiving  the  letter  of  credit  for 
£10,000  sterling.    Therein  Wheeler  agrees:  -  . 

•To  provide  yon  here,  fifteen  days  before  the  maturity,  respectively,  of  the 
bills  drawn  under  such  letter  of  credit,  with  sufficient  funds  in  currency  of 
the  United  States  to  meet  such  bills  as  they  become  due,  together  with  your 
commission  upon  the  amount  of  such  bills,  which  it  is  agreed  shall  be  one- 
half  of  one  per  cent  We  also  agree  to  give  you  security  here  for  the  amount 
of  such  bills  at  any  time  previous  to  their  maturity,  if  required  by  you  to 
do  so.  All  property  which  shall  be  purchased  by  means  of  the  above  credit 
and  the  proceeds  thereof,  and  the  policies  of  insurance  thereon,  *  •  *  are 
hereby  pledged  and  hypothecated  to  you  as  collateral  security  for  the  fulfill- 
ment of  this  agreement  on  our  part" 

By  the  contract,  then,  it  was  provided  that  the  ownership  of  the 
merchandise  and  the  proceeds  thereof  should  continue  in  the  plain- 
tiff's firm  until  Wheeler  should  pay  to  them  the  original  purchase 
price.  Its  legal  effect  was  to  make  Wheeler  the  debtor  of  plaintiff's 
firm  for  the  moneys  advanced  in  payment  of  the  merchandise  pur- 
chased by  him  and  plaintiff's  firm,  the  owners  of  the  goods,  until 
full  payment  should  be  made.  Moors  v.  Kidder,  106  N.  Y.  32,  12 
N.  E.  818;  Drexel  v.  Pease,  133  N.  Y.  129-136,  30  N.  E.  732.  Under 
their  contract,  therefore,  plaintiff's  firm  had  the  right  to  sue  Wheeler 
for  his  debt,  and  in  the  same  or  another  action  enforce  their  rights 
as  owners  of  the  goods.  The  judgment  should  be  affirmed,  with 
costs.    All  concur. 

v.33N.Y.p.no.8 — 51 
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FAXON  v.  MASON  et  aL 


(Supreme  Court,  General  Term,  First  Department  May  17,  1896.) 

Settling  Order— Recitals  as  to  Papers  Read. 

Under  Gen.  Rule  Prac.  3,  which  requires  every  order  entered  on  ft 
nonenumerated  motion  to  specify  all  the  papers  used  or  read  on  the  mo- 
tion, an  order  Is  defective  where  it  recites  that  it  was  made  on  the  reading 
of  certain  papers,  "and  on  all  the  papers  and  proceedings  herein." 

Appeal  from  special  term,  New  York  county. 

Action  by  Edith  Mason  Faxon  against  John  Mason  and  another. 
From  an  order  denying  a  motion  to  resettle  an  order  by  striking 
out  certain  portions  thereof,  defendant  Mason  appeals.  Reversed. 

For  former  reports,  see  21  N.  Y.  Supp.  737,  27  N.  Y.  Supp.  1025, 
and  28  N.  Y.  Supp.  1108. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

F.  Bien,  for  appellant. 

Howard  A.  Taylor,*  for  respondent 

PER  CURIAM.  Upon  settling  the  order  upon  the  motion  in 
question  there  was  a  recital  of  certain  papers  used  upon  such  mo- 
tion, together  with  a  statement  in  this  general  language,  "and  on 
all  the  papers  and  proceedings  herein."  This  language  is  so  in 
definite  and  uncertain  that  it  is  impossible  for  the  court  to  deter- 
mine what  papers  were  before  the  court,  aad  considered  by  it  upon 
the  hearing  of  the  motion.  It  is  necessary,  in  order  that  there 
should  not  be  confusion  and  dispute  as  to  the  papers  used  upon  a 
motion,  that  they  should  be  so  definitely  specified  that  they  can  be 
easily  identified,  and  that  there  may  be  no  confusion  or  dispute  in 
reference  thereto.  This  is  manifestly  the  requirement  of  rule  3  of 
the  general  rules  of  practice,  which  requires  that,  in  every  order 
•entered  on  a  nonenumerated  motion,  all  the  papers  used  or  read 
on  the  motion  on  either  side  shall  be  specified  in  the  order.  The 
words  objected  to  are  too  indefinite,  and  do  not  comply  with  the 
rule.  The  order  should  be  reversed,  with  f  10  costs  and  disburse- 
ments. 


McQueen  v.  new. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

1.  Conflict  of  Laws— Fraud  Committed  in  Another  State. 

An  action  may  be  brought  In  New  York,  against  a  resident  thereof,  to 
recover  damages  for  a  fraud  committed  In  another  state. 

3.  Same— Confession  of  Judgment  by  Corporation—  Pbefbhencb  of  Cred- 
itors. 

A  judgment  confessed  by  a  New  York  corporation  in  another  state  to 
governed  by  the  laws  of  New  York,  and,  if  intended  to  prefer  creditors 
in  violation  of  such  laws,  will  be  declared  void  by  the  courts  of  New  York, 
without  regard  to  the  laws  of  such  other  state.  80  N.  Y.  Supp.  977,  re- 
versed-. 

Appeal  from  special  term,  New  York  county. 

Action  by  John  McQueen,  as  receiver  of  the  Powerville  Felt 


Sup.  Ct.] 


m'queen  v.  new. 


803 


Roofing  Company,  Limited,  a  domestic  corporation,  existing  under 
and  in  pursuance  of  the  laws  of  the  state  of  New  York,  against 
Tobias  New,  to  declare  null  and  void  as  against  plaintiff  a  judgment 
confessed  by  said  company  in  the  state  of  Illinois,  and  that  defend- 
ant be  directed  to  account  for  and  pay  over  to  plaintiff  the  snm  of 
$3,381,  with  interest  Prom  an  interlocutory  judgment  sustain- 
ing a  demurrer  to  the  complaint  (30  N.  Y.  Supp.  977),  plaintiff  ap- 
peals. Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Henry  H.  Whitman,  for  appellant 
F.  J.  Mather,  for  respondent 

FOLLETT,  J.  The  Powerville  Felt  Roofing  Company,  Limited, 
was  incorporated  under  the  laws  of  the  state  of  New  York.  De- 
cember 21~  1892,  by  a  final  judgment  entered  in  an  action  in  this 
court,  the  corporation  was  dissolved  because  it  was  insolvent,  and 
thereafter  John  McQueen  was  duly  appointed  permanent  receiver, 
and  entered  upon  the  discharge  of  his  duties.  It  is  alleged  in  the 
complaint  that  November  25,  1892,  the  corporation  owned  and  was 
in  possession  of  personal  property  in  the  city  of  Chicago,  111.,  of 
the  value  of  $15,000  and  upwards,  and  that  on  that  day  the  corpora- 
tion confessed  a  judgment  to  William  H.  Eberts  and  John  M. 
Eberts  in  the  sum  of  $81,000  damages,  besides  costs,  and  upon  the 
same  day  an  execution  thereon  was  issued  to  the  sheriff  of  Cook 
county,  who  thereupon  levied  and  took  into  his  possession  all  of  the 
personal  property  of  the  corporation  then  in  the  city  of  Chicago. 
It  is  further  alleged  that  at  that  date  the  corporation  was  insol- 
vent, as  was  well  known  to  Francis  J.  Palmer,  the  treasurer,  and 
Charles  E.  Lockwood,  the  secretary,  who,  because  of  such  insol- 
vency, collusively,  and  with  intent  to  defraud  the  creditors  of  the 
corporation,  confessed  said  judgment  to  said  William  H.  and  John 
M.  Eberts,  the  former  being  the  president  of  the  corporation.  It 
is  further  alleged  that  December  5,  1892,  William  H.  and  John  M. 
Eberts,  under  the  firm  name  of  Eberts  Bros.,  transferred  to  this 
defendant  the  aforesaid  judgment,  and  the  lien  which  had  been 
acquired  by  the  levy  of  the  execution,  and  that  the  defendant,  by  a 
written  contract  dated  on  that  day,  which  is  set  out  in  the  com- 
plaint, agreed  to  dispose  of  the  avails  of  such  property  and  other 
personal  property  of  the  corporation  then  at  Duluth,  Minn.,  as  fol- 
lows: (1)  Pay  the  expenses  of  managing,  selling,  and  converting 
said  property;  (2)  retain  therefrom  about  $40,000  in  payment  of 
notes  made  or  indorsed  by  the  corporation,  and  also  indorsed  by 
Eberts  Bros.,  and  then  owned  by  the  defendant;  (3)  distribute  the 
remainder  ratably  among  the  creditors  of  the  corporation  to  whom 
Eberts  Bros.,  were  liable  as  indorsers;-  (4)  pay  the  surplus,  if  any, 
to  Eberts  Bros.  It  is  further  alleged  that  October  21,  1893,  the 
defendant,  by  virtue  of  said  judgment,  execution,  and  fraudulent 
bill  of  sale,  acquired  from  the  proceeds  of  the  property  so  levied  on 
93,381,  which  he  has  refused  to  pay  to  the  plaintiff,  although  de- 
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manded.  It  is  further  alleged  that  the  defendant  knew  when  he 
took  said  assignment,  and  entered  into  the  contract  set  out  in  the 
complaint,  that  the  judgment  confessed,  and  all  proceedings  taken 
thereunder,  were  fraudulent  and  void,  and  were  taken  with  intent 
to  defeat  the  just  claims  of  the  creditors  of  the  corporation,  to  se- 
cure an  unlawful  preference  over  them,  and  in  fraud  of  the  rights 
of  the  receiver.  It  is  also  alleged  that  the  defendant  is  a  resident 
of  this  state.  March  31,  1893,  the  defendant  filed  with  the  plain- 
tiff a  verified  claim,  in  which  he  alleged  that  the  corporation  was 
indebted  to  him  in  upwards  of  $11,000.  On  November  21,  1893,  by 
an  order  duly  made  by  the  supreme  court,  the  plaintiff  was  author- 
ized to  bring  this  action. 

The  defendant  demurred  to  the  complaint  on  the  following 
grounds:  (1)  That  the  court  has  no  jurisdiction  of  the  subject  of 
this  action;  (2)  that  there  is  a  defect  of  parties  defendant  in  the 
omission  as  parties  of  William  H.  Eberts  and  John  M.  Eberts,  re- 
ferred to  in  the  agreement  set  forth  in  said  complaint;  (3)  that  sev- 
eral causes  of  action  have  been  improperly  united,  one  Being  a  suit 
or  proceeding  to  set  aside  a  judgment,  and  the  second  a  claim  for 
recovery  of  money;  (4)  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

The  demurrer  was  sustained,  on  the  ground  that  sufficient  facts 
are  not  stated  in  the  complaint  to  constitute  a  cause  of  action. 
The  first  ground  of  demurrer  needs  no  consideration,  for  it  has 
been  many  times  held  that  the  courts  of  this  state  have  jurisdic- 
tion to  entertain  an  action  to  recover  damages  against  a  resident  of 
this  state  for  a  fraud  committed  in  another  state.  It  does  not  ap- 
pear on  the  face  of  the  complaint  that  there  is  a  defect  of  parties 
defendant.  It  is  not  alleged  that  William  H.  and  John  M.  Eberts 
are  residents  of  this  state,  or  that  they  are  or  ever  have  been  within 
the  jurisdiction  of  the  courts  of  this  state,  but,  on  the  contrary,  it 
is  inferentially  alleged  that  they  are,  and  at  the  time  of  the  trans- 
actions complained  of  were,  residents  of  the  state  of  Michigan; 
nor  does  it  appear  that  they  could  be  brought  within  the  jurisdic- 
tion of  the  court  by  substituted  service.  When  persons  are  not 
within  the  jurisdiction  of  the  court,  and  there  is  no  way  by  which 
they  can  be  brought  within  its  jurisdiction,  they  need  not  be  made 
parties  defendant  Story,  Eq.  PI.  (10th  Ed.)  §  78.  Besides,  it  does 
not  appear  that  William  H.  and  John  M.  Eberts  are  necessary  par- 
ties. This  is  an  action  founded  in  fraud,  and  it  is  not  necessary  in 
such  actions  to  make  all  of  the  wrongdoers  defendants.  As  to  the 
third  ground  of  demurrer,  it  is  apparent  that  only  a  single  cause  of 
action  is  stated  in  the  complaint, — that  is,  to  compel  the  defendant 
to  account  for  property  which  belonged  to  the  corporation,  and 
which,  it  is  alleged,  he  fraudulently  acquired.  The  fact  that  the 
plaintiff  seeks  to  have  the  proceedings  through  which  the  defend- 
ant asserts  that  he  acquired  the  property  set  aside  does  not  con- 
stitute an  independent  cause  of  action. 

The  only  real  question  involved  is  whether  sufficient  facts  are  set 
out  in  the  complaint  to  constitute  a  cause  of  action.  It  is  urged 
that  it  is  not  alleged  that  the  judgment  confessed  is  fraudulent  in 
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fact,  bat  that  the  allegation  is  that  it  is  fraudulent  in  law,  because 
violative  of  the  statute  of  this  state  prohibiting  transfers  of  prop- 
erty by  an  insolvent  corporation,  in  contemplation  of  insolvency, 
for  the  purpose  of  giving  preferences  to  its  officers  or  creditors.  It 
seems  to  be  conceded  by  the  learned  counsel  for  the  defendant,  and 
also  in  the  opinion  delivered  at  special  term,  that,  had  the  transfer 
described  in  the  complaint  been  made  in  the  state  of  New  York, 
sufficient  facts  to  constitute  a  cause  of  action  are  stated  in  the 
complaint  This  concession  is  undoubtedly  correct,  and  it  disposes 
of  the  case.  The  corporation  was  organized  under  the  laws  of  this 
state,  and  its  officers  were  bound  to  administer  its  property  and  its 
affairs  in  accordance  with  the  laws  of  this  state,  and  the  fact  that 
transfers  of  property  in  violation  of  the  laws  of  this  state  were 
made  in  another  state  does  npt  render  the  act  less  fraudulent  In 
law,  nor  does  it  relieve  them  from  liability  therefor.  A  rule  that 
officers  of  corporations  of  this  state  may  make  such  transfers  in  an- 
other state  would  enable  the  officers  of  failing  corporations  of  this 
state  to  transfer  some  or  all  of  their  movables  to  an  adjoining  state, 
and  there,  by  confessions  of  judgment  or  otherwise,  to  secure  pref- 
erences to  themselves  or  to  creditors  which  are  forbidden  by  our 
statutes.  It  is  alleged  that  this  defendant  knew  that  the  transfer 
which  he  contracted  to  carry  out  and  enforce  was  fraudulent  and 
void  under  the  laws  of  this  state.  We  think  the  complaint  contains 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the  inter- 
locutory judgment  should  be  reversed,  with  costs,  and  with  leave  to 
the  defendant  to  withdraw  his  demurrer  and  answer,  upon  the  pay- 
ment of  the  costs  in  this  court  and  in  the  court  below.   All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Pleading  and  Proof— Vartancb. 

Where  a  ground  of  liability  not  suggested  by  the  pleadings  is  submitted 
to  the  Juryt  and  they  render  a  general  verdict  for  plaintiff,  the  judgment 
thereon  cannot  be  sustained,  unless  the  other  ground  of  liability  Is  so 
clearly  established  that  a  verdict  might  have  been  directed. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Hannah  Springer  against  Robert  E.  Westcott,  as  presi- 
dent of  the  Westcott  Express  Company.  From  a  judgment  en- 
tered on  a  verdict  in  favor  of  plaintiff  for  $2,425.69,  defendant  ap- 
peals. Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

E.  Luther  Hamilton,  for  appellant 
B.  F.  Einstein,  for  respondent 

PARKER,  J.  The  court  submitted  to  the  jury  a  ground  of  lia- 
bility not  suggested  by  the  pleadings,  and  it  is  the  rule  that,  if  in 
such  case  there  be  a  general  verdict,  the  judgment  will  not  be  up- 
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held,  unless  the  other  ground  of  liability  be  so  clearly  established 
that,  had  a  direction  of  a  verdict  been  ordered,  it  would  be  sustained. 
Baldwin  v.  Burrows,  47  N.  Y.  199. 

The  action  was  to  recover  for  a  breach  of  contract  in  failing  to 
deliver  a  trunk  and  contents  to  the  plaintiff.  Plaintiff  delivered  a 
check  which  she  had  received  from  a  railroad  company  for  her  trunk 
to  the  agent  of  the  defendant,  who  caused  the  trunk,  but  not  its 
contents,  to  be  delivered  to  her.  She  alleged  in  her  complaint 
"that  on  the  14th  day  of  September,  1889,  the  plaintiff  caused  to  be 
delivered  to  the  said  association,  and  the  said  association  received, 
her  trunk  and  its  contents,  at  the  Grand  Central  Depot  in  the  city 
of  New  York,"  but  defendant  omitted  to  convey  the  contents  of  the 
trunk  to  the  place  agreed  upon.  The  defendant,  on  this  trial,  at- 
tempted to  show  by  one  of  its  expressmen  that  the  trunk  was  de- 
livered to  the  plaintiff  in  the  same  condition  in  which  it  was  received 
by  the  defendant.  When  the  court  came  to  instruct  the  jury,  how- 
ever, it  charged  them,  in  effect,  that,  if  they  should  reach  the  con- 
clusion that  the  trunk  was  rifled  while  in  the  baggage  room  of  the 
railroad  company,  the  defendant  could,  nevertheless,  be  charged 
with  liability  for  its  neglect  in  failing  to  demand  promptly  the  trunk 
from  the  railroad  company,  as  will  appear  from  a  brief  quotation 
from  the  charge: 

"As  I  said  before,  the  question  is  with  reference  to  the  diligence  of  the 
defendant's  servants  as  regards  that  subject  Was  that  baggage  lost  be- 
cause they  did  not  get  it  in  time,  or  get  there  in  time. to  claim  it  for  the 
plaintiff,  and  to  take  possession  of  It,  aud  deliver  It  at  its  appointed  place  of 
destination?  It  is  for  you  to  determine,  under  all  the  circumstances  of  the 
case,  whether  that  is  so  or  not  If  you  find  that  the  defendant  is  responsible 
in  that  way  for  Its  negligence,  and  if  the  baggage  was  lost  by  fault  of  the 
defendant  in  the  way  indicated,  then  the  plaintiff  would  be  entitled  to  re- 
cover. If  you  find  In  favor  of  the  plaintiff  upon  that  issue,  that  the  defend- 
ant or  its  servants  did  not  do  what  they  should  have  done,  and  did  not  get 
the  baggage  from  the  baggage  room,  and  that  the  theft  or  loss  was  accom- 
plished by  reason  of  that  negligence,  then  you  will  come  to  the  consideration 
of  another  question." 

The  other  "question"  referred  to  by  the  court  in  the  concluding 
sentence  involved  the  question  of  damages.  It  will  be  observed  that 
the  charge,  in  such  respect,  was  inconsistent  with  the  complaint, 
which  not  only  did  not  contain  an  allegation  of  negligence  in  fail- 
ing to  demand  the  trunk  promptly,  but,  on  the  other  hand,  positively 
alleged  that,  on  the  day  mentioned,  the  trunk  and  its  contents  were 
delivered  to  the  defendant  at  the  Grand  Central  Depot, 

The  opening  of  counsel  contains  no  suggestion  that  plaintiff  in- 
tended a  recovery  upon  any  other  ground  than  that  mentioned  in 
the  complaint,  nor  was  there  anything  done  or  said,  so  far  as  the 
record  discloses,  during  the  trial,  prior  to  the  charge  of  the  court,  to 
indicate  that  such  a  question  was  to  be  presented  to  the  jury.  Ap- 
parently, the  form  of  the  complaint  was  not  brought  to  the  atten- 
tion of  the  court,  and  the  jury  were  instructed  as  to  the  law  as 
seemed  to  it  proper  under  the  facts  proved.  Exceptions,  however, 
were  properly  taken  by  defendant's  counsel,  and  they  are  available 
to  him  for  a  reversal  of  the  judgment,  for  the  plaintiff's  evidence,  in 
support  of  the  ground  of  liability  alleged  in  the  complaint,  was  not 
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of  such  a  character  as  would  have  justified  the  court  in  directing  a 
verdict  in  favor  of  the  plaintiff  upon  that  issue. 

It  may  be  said  that  the  testimony  warranted  the  instructions 
given  to  the  jury  by  the  court,  and  therefore  this  court  should  amend 
the  complaint  to  conform  to  the  facts  proved.  It  would,  doubt- 
less, be  proper  to  do  so  had  the  parties,  in  apparent  disregard  of  the 
pleadings,  tried  the  case  as  if  the  questions  involved  were  such  as  the 
court  presented  to  the  jury.  But  the  record  shows  that  this  case 
was  not  tried  upon  any  such  theory.  Not  only  is  it  silent  touching 
any  claim  of  that  character  by  plaintiffs  counsel,  but  it  contains 
objections  by  defendant's  counsel  which  show  that  he  not  only  under- 
stood the  boundaries  of  the  complaint,  but  intended  to  confine  plain- 
tiff within  them.  This  will  sufficiently  appear  by  quoting  from  the 
record  a  question  asked  of  the  plaintiff,  and  defendant's  objection 
thereto. 

"Q.  Did  yon  tell  this  Westcott's  expressman,  or  did  he  tell  you,  when  this 
trunk  would  be  delivered?  (Objected  to  as  irrelevant,  and  because  declara- 
tions are  not  admissible  to  bind  defendant,  and  because  this  action  is  not 
brought  for  delay  In  delivering  or  delay  in  demanding,  but  on  the  contract 
which  is  set  forth  in  the  complaint)" 

The  fundamental  rule  that  judgment  shall  be  secundum  allegata 
et  probata  (Day  v.  Town  of  New  Lots,  107  N.  Y.  148,  13  N.  E.  915; 
Rom eyn  v.  Sickles,  108  N.  Y.  650, 15  N.  E.  698)  having  been  violated, 
the  judgment  cannot  be  sustained. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event    All  concur. 


DUNLOP  v.  WILKBN. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Appeal— Review— Wright  of  Evidence. 

A  verdict  on  conflicting  evidence  will  not  be  disturbed  on  appeal. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  Edward  D.  Dunlop  against  George  Wilken  to  recover 
damages  for  false  representations.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  made  on  the  minutes,  defendant  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JX 

Charles  A.  Decker,  for  appellant. 
Edward  W.  S.  Johnston,  for  respondent. 

?OLLETT,  J.  This  action  was  begun  March  13,  1893,  to  recover 
damages  for  fraudulent  representations  made  upon  the  sale  of  per- 
sonal property.  In  August,  1892,  the  defendant  was  the  lessee  of 
real  estate  situated  at  Collegeville,  Montgomery  county,  Pa,  which 
was  used  and  occupied  by  him  as  a  tannery.  Who  was  the  owner 
of  the  fee  does  not  appear,  nor  are  the  terms  of  the  lease  disclosed. 
The  defendant  was  engaged  in  the  business  of  selling  toys  at  No. 
501  Broadway,  and  the  tannery  was  in  charge  of  John  Kiefer. 
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On  the  7th  of  August,  1892,  the  following  advertisement  appeared 
in  the  New  York  Herald: 

"Wanted  party  $8,000  to  $15,000;  take  retiring  partner's  place;  manufac- 
turing; staple  as  flour;  seventy  per  cent,  clear  profit;  address  Established, 
286  Herald." 

In  the  New  York  Herald  of  August  14,  1892,  the  following  ad- 
vertisement appeared :  > 

"Wanted  party  with  $8,000  to  $10,000;  established;  staple  as  wheat;  pro- 
tected by  high  tariff;  guaranty  seventy-five  per  cent  per  year;  address 
Manufacturer,  286  Herald."  , 

The  plaintiff  communicated  with  the  advertiser,  and  in  reply  re- 
ceived a  letter  from  John  Kiefer,  of  Collegeville,  Pa.,  who  referred 
the  plaintiff  to  George  Wilken,  at  No.  501  Broadway.  Negotiations 
ensued  between  the  litigants,  which  resulted  in  a  sale  of  the  stock 
on  hand,  tools,  movable  fixtures,  and  bills  receivable  for  leather 
sold,  for  which  the  plaintiff  paid  on  that  date  f 5,435.85,  and  received 
from  the  defendant  a  bill  of  sale  of  the  property.  It  is  alleged  in 
the  complaint  that  the  defendant  made  false  representations  in  re- 
spect to  the  quality  of  the  leather  and  skins  on  hand,  in  respect  to 
the  collectability  of  the  bills  receivable,  and  also  in  respect  to  the 
profits  theretofore  derived  from  the  business.  On  the  trial  the  plain- 
tiff proved  that  the  representations  alleged  were  made,  that  they 
were  false,  and  facts  from  which  the  jury  was  authorized  to  find  that 
the  defendant  knew  they  were  false.  The  plaintiff  also  showed  that  he 
relied  upon  the  representations,  and  was  injured  thereby.  The  de- 
fendant, by  his  own  evidence,  denied  that  he  knew  that  the  repre- 
sentations which  he  made  were  false,  but  the  jury  believed  the  plain- 
tiff and  his  witnesses,  and  we  think  they  were  fully  justified  in  so 
doing.  After  reading  the  record,  we  are  satisfied  that  the  verdict 
of  the  jury  is  right,  and  is  sustained  by  the  evidence.  No  exception 
was  taken  by  the  defendant  to  the  charge  of  the  court,  and  no  ex- 
ceptions to  the  admission  or  rejection  of  evidence  were  argued,  and 
the  only  questions  presented  upon  this  appeal  arise  upon  the  de- 
fendant's motion  for  a  nonsuit.  It  is  clear  that  a  question  of  fact  was 
presented,  and  that  it  would  have  been  error  in  the  trial  judge  not  to 
have  submitted  the  issues  to  the  jury,  and  by  its  verdict  the  parties 
are  bound. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All 
concur. 


HARLEM  BRIDGE,  M.  &  P.  RY.  CO.  v.  TOWN  BOARD  OF  WESTCHES- 
TER et  al. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Appeal— Considering  Stipulation  not  in  Record. 

On  appeal  from  an  order  granting  an  extra  allowance,  made  after  a  dis- 
continuance of  the  action,  a  stipulation  that  the  discontinuance  should  be 
without  prejudice  to  the  rights  of  the  parties  may  be  considered.  37  N. 
B.  634,  followed. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Harlem  Bridge,  Morrisania  &  Fordham  Railway 
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Company  against  the  town  board  of  Westchester  and  others  for  an 
injunction.    From  orders  granting  extra  allowances,  plaintiff  ap- 
peals. Affirmed. 
Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT,  J. 

W.  N.  Cohen,  for  appellant. 

A.  B.  Cruikshank,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  begun  in  June,  1892,  for  the 
purpose  of  obtaining  an  injunction  to  restrain  the  defendant  from 
interfering  with  the  plaintiff  in  building  and  operating  a  street- 
surface  railroad,  etc.  A  preliminary  injunction  was  granted  at  the 
commencement  of  the  action  pending  the  hearing  of  a  motion  to 
continue  the  same  pendente  lite.  Upon  argument  this  motion  was 
granted,  and  an  order  continuing  the  injunction  during  the  pendency 
of  the  action  was  entered.  An  appeal  from  such  order  was  taken 
to  the  general  term.  Issues  of  fact  were  joined  by  the  service  of 
answers  of  all  the  defendants  except  two,  who  demurred  on  the 
ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Subsequently  a  motion  for  discontinuance  was 
made  by  the  plaintiff,  and  would  seem  to  have  been  granted 
by  an  order  dated  February  27,  1893,  which  does  not  appear  to  be 
contained  in  the  record.  On  the  7th  of  March,  1893,  an  order  was 
entered  reciting  that  upon  reading  the  order  of  February  27,  1893, 
and  upon  reading  another  order  of  the  7th  of  March,  1893,  vacating 
the  injunction  order  (which  last-mentioned  order  is  also  conspicuous 
for  its  absence  from  the  record),  and  upon  reading  and  filing  two  cer- 
tain bills  of  costs  adjusted  upon  notice,  and  the  receipt  by  defend- 
ants' attorneys  of  the  due  payments  by  plaintiff's  attorneys  of  said 
costs,  and  reciting  that  it  appeared  that  the  terms  imposed  by  one 
of  the  previous  orders  had  in  all  respects  been  duly  complied  with  by 
said  plaintiff,  except  as  to  the  extra  allowance  to  be  thereafter  dis- 
posed of,  and  that  the  plaintiff  was,  under  the  provisions  of  said 
order,  entitled  to  the  final  order  of  discontinuance  therein,  it  was 
ordered  that  the  action  be  discontinued  without  further  costs  to  either 
party  as  against  the  other.  The  defendants  thereupon  moved  for 
extra  allowances,  and  such  motions  were  denied,  and  orders  entered 
thereon.  An  application  was  subsequently  made  to  the  justice  who 
had  decided  the  motions  to  resettle  the  orders  so  as  to  contain  leave 
to  renew  the  motions,  which  was  denied.  It  does  not  appear  that 
any  order  was  entered  upon  such  denial.  The  defendants  then 
moved  for  leave  to  renew  the  original  motion  upon  additional  af- 
fidavits, and  also  for  the  relief  originally  asked  for.  Leave  to  renew 
was  granted,  and  the  motion  for  an  extra  allowance  was  also 
granted.  From  the  orders  granting  the  allowance  the  plaintiff 
appealed  to  the  general  term.  These  orders  were  reversed  by  the 
general  term  on  the  ground  that  the  court  had  no  power  to  grant 
an  extra  allowance  after  the  action  had  been  discontinued.1  An  ap- 
peal frOm  the  order  of  the  general  term  was  thereupon  taken  to  the 
court  of  appeals;  and  to  the  return  to  the  court  of  appeals  was  an- 

i  27  N.  Y.  Supp.  764. 
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nexed  a  stipulation,  which  did  not  appear  In  the  record  upon  the 
hearing  before  the  general  term,  and  was  not  presented  to  the  general 
term,  which  facts  appear  upon  the  face  of  said  return  to  the  court  of 
appeals.  The  court  of  appeals  held  that  the  judgment  of  the  gen- 
eral term  upon  the  record  and  facts  before  it  was  correct;  but,  be- 
cause of  the  existence  of  this  stipulation,  which  did  not  appear  in 
the  record  before  the  general  term,  and  was  not  presented  to  such 
court,  its  judgment  was  reversed.    143  N.  Y.  59,  37  N.  E.  634. 

It  has  long  been  the  settled  rule  in  our  state  that  an  appellate 
tribunal  may  permit  a  record  to  be  produced  on  argument  in  the  ap- 
pellate court.  But  this  was  allowed  only  for  the  purpose  of  sus- 
taining a  judgment,  and  was  never  permitted  for  the  purpose  of  re- 
versing one.  Stilwell  v.  Carpenter,  62  N.  Y.  639;  Porter  v.  Waring, 
69  N.  Y.  255;  Day  v.  Town  of  New  Lots,  107  N.  Y.  157,  13  N.  EL 
915;  Dunham  v.  Townshend,  118  N.  Y.  286,  23  N.  E.  367.  This  authori- 
ty also  seems  to  have  been  limited  to  the  receipt  of  records,  such  as 
records  of  judgments,  bankrupt  discharges,  and  certificates  of  nat 
uralization;  and  evidence  of  this  character  was  received  by  the  appel- 
late court  for  the  reason  that,  being  in  its  nature  uncontrovertible,  it 
would  be  idle  to  send  the  case  back  for  a  new  trial  for  the  sole  purpose 
of  admitting  it.  There  does  not  seem  to  have  been  any  authority  what- 
ever for  the  admission  of  evidence  of  any  other  character,  and  in  the 
case  of  Porter  v.  Waring,  supra,  such  a  limitation  seems  to  have  been 
specially  noticed.  In  the  case  at  bar,  for  the  purpose  of  reversing 
the  judgment  of  the  general  term,  the  appellate  court  has  received 
a  stipulation  which  was  not  in  the  record  before  the  general  term, 
which  was  not  recited  in  the  order  of  discontinuance  which  was  the 
foundation  of  the  judgment  of  the  general  term,  of  which,  therefore, 
the  general  term  could  have  no  knowledge,  and  which  it  could  not 
consider.  This  seems  to  have  established  a  different  rule  from  th*^ 
which  has  heretofore  obtained  in  this  state  in  respect  to  the  receipt 
of  evidence  by  an  appellate  tribunal.  Not  only  is  evidence  received 
of  a  character  essentially  different  from  that  to  which  this  privilege 
has  hitherto  been  confined,  but  it  is  also  admitted,  not  for  the  purpose 
of  supporting  a  judgment,  as  has  heretofore  been  the  rule,  but  for  the 
reversal  of  such  judgment  In  view  of  the  conclusion  arrived  at 
by  the  court  of  appeals  upon  the  previous  appeal,  we  think  that  the 
orders  appealed  from  must  be  affirmed,  with  costs. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

L  Wills— Construction— When  Estate  Vests. 

Where  a  will  gives  the  executors  power  to  sell  any  portion  of  the  rear 
estate  "in  order  to  distribute  and  divide  the  same,"  but  does  not  in  terms 
give  the  corpus  of  the  estate  to  the  executors,  and  provides  that  on  the 
death  of  a  certain  person,  named  in  the  will  as  one  of  the  beneficiaries, 
the  residue  of  the  estate  shall  be  equally  divided  among  certain  persons, 
the  residue  vests  in  the  residuary  legatees  at  the  death  of  testator. 

2.  Same— Absolute  Bequest. 

Testator,  whose  next  of  kin  were  his  brothers  and  sisters,  devised  cer- 
tain property  to  be  divided  equally  among  them  and  one  L.  "in  the  same 
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manner  as  if  the  said  L.  were  my  own  sister,  and  I  had  died  intestate.*' 
The  same  clause  also  provided  that,  in  case  L.  should  be  dead  at  testa- 
tor's death,  her  descendants  should  tuke  her  share,  subject  to  a  life  estate 
In  her  husband,  and  that  "the  Income  alone  of  L.'s  share  should  be  paid 
to  her  husband  during  his  natural  life,  and,  after  bis  death,  to  L.,  and, 
after  her  death,  her  share  to  be  divided  among  her  heirs."  Held,  that  the- 
absolute  estate  given  to  L.  by  the  first  part  of  such  clause  was  not  cut 
down  to  a  life  estate  by  the  subsequent  provisions. 

Appeal  from  special  term,  New  York  county. 

Action  by  David  Thomson,  as  trustee  of  the  estate  of  Benjamin 
Lord,  deceased,  and  Mary  Hanson  against  Emma  C.  Hill  and  oth- 
ers, to  obtain  a  construction  of  the  will  of  said  decedent.  From 
a  judgment  construing  the  will,  plaintiff  Mary  Hanson  and  defend- 
ants Emma  C.  Hill  and  others  appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Noah  Tebbetts  (Louis  A.  Noble,  of  counsel),  for  appellants  Emma 
G.  Hill  and  others. 

Henry  A.  Prince,  for  appellants  Hattie  E.  Beardslee  and  others. 

Jacob  F.  Miller  and  A.  E.  Woodruff,  for  respondent  Gilbert  M. 
Husted. 

O'BRIEN,  J.  This  action  was  brought  to  obtain  a  construction 
of  the  will  of  Benjamin  Lord,  who  died  in  1851.  Of  those  men- 
tioned in  the  will  who  survived  him,  Caleb  Knapp  died  in  1851, 
Lavinia  Knapp  died  in  1863,  Mary  Van  Veghten  died  in  1875,  and 
Sarah  Louisa  Reed  died  in  1886.  The  testator  having  alienated  the 
property  mentioned  in  the  third  clause  of  the  will,  flnd  the  trust 
mentioned  in  the  second  clause  having  determined,  there  is  left  for 
construction  the  fourth  clause,  which  reads  as  follows: 

"Fourth.  Upon  the  death  of  the  said  Sarah  Louisa  Reed,  It  is  my  will  that 
the  whole  of  the  rest,  residue,  and  remainder  of  my  estate,  both  real  and 
personal,  be  equally  divided  among  the  same  persons,  and  in  the  same  man- 
ner, as  directed  in  the  next  preceding  article  of  this  my  will." 

That  article  is  as  follows: 

"Third.  Upon  the  death  of  Mary  Van  Veghten,  aforesaid,  it  Is  my  will  that 
my  store,  number  one  hundred  and  forty-seven  (147)  Cedar  street,  be  sold, 
and  the  proceeds  thereof  and  arising  therefrom  be  equally  divided  among 
my  brothers  and  sisters,  and  Lavinia  Knapp,  wife  of  the  said  Caleb  Knapp, 
in  the  same  manner  as  if  the  said  Lavinia  were  my  own  sister,  and  I  had 
died  intestate;  and  in  case  either  of  my  brothers  or  sisters,  or  the  said 
Lavinia  Knapp,  shall  then  be  dead,  leaving  surviving  any  descendant  or 
descendants,  that  then,  and  in  such  case,  such  descendant  or  descendants 
shall  take  the  share  or  portion  which  would  otherwise  have  belonged  to  such 
parent,  the  share  of  said  Lavinia  Knapp  being  subject  to  the  life  interest  of 
the  said  Caleb  Knapp  therein.  The  Income  alone  of  the  said  share  of  La- 
vinia Knapp  shall  be  paid  to  her  said  husband  during  his  natural  life,  and 
after  his  death  to  the  said  Lavinia  Knapp,  and  after  her  death  her  share  to 
be  divided  among  her  heirs." 

The  testator  having  parted  with  the  Cedar  street  property  during 
his  lifetime,  and  the  other  clauses  of  the  will  having  relation  only 
to  income,  it  is  conceded  that  the  distribution  of  the  entire  corpus 
of  the  estate,  and  the  interest  which  Lavinia  Knapp  took  therein, 
which  is  the  sole  question  presented  for  our  determination  on  this 
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appeal,  are  controlled  by  the  construction  to  be  given  to  the  clauses 
or  articles  quoted.  At  the  outset  it  is  important  to  determine 
when  the  vesting  occurred.  On  the  one  hand,  it  is  insisted  that 
it  was  on  the  death  of  the  testator;  and,  on  the  other,  as  strenu- 
ously urged  that  it  was  postponed  until  the  death  of  Sarah  Louisa 
Reed,  which  was  the  time  fixed  for  distribution.  Reading  the 
other  clauses  of  the  will,  and  keeping  in  view  that  the  corpus  was 
not  in  terms  given  to  the  executors, — who  were  only  given  the 
power  to  sell  any  portion  of  the  real  estate  "in  order  to  distribute 
and  divide  the  same,"  thus  rebutting  the  inference  that  the  corpus 
was  vested  in  the  executors, — we  think  that  the  vesting  occurred 
upon  the  death  of  the  testator,  and  that  the  interests  of  the  various 
persons  are  to  be  determined  as  of  that  date.  As  said  by  the  pre- 
siding justice  of  this  court  in  the  case  of  Jaudon  v.  Hayes,  79  Hun, 
453,  455,  29  N.  Y.  Supp.  958: 

"It  is  undoubtedly  the  rule  in  the  construction  of  wUls  to  favor  the  vesting 
of  estates,  and  that,  where  all  other  things  are  equal,  such  a  construction 
will  be  adopted  as  will  coincide  with  this  rule." 

Although  the  distribution  was  postponed  until  the  death  of 
Sarah  Louisa  Reed,  and  thus  the  right  to  possession  and  enjoyment 
was  likewise  postponed  until  that  time,  this  in  no  way  militates 
against  the  force  of  the  rule  which  in  all  cases  will  incline  the 
court,  other  things  being  equal,  to  adopt  a  construction  favoring  a 
vesting,  rather  than  a  suspension,  of  a  gift  or  devise. 

Assuming  that  the  vesting  took  place  at  the  death  of  the  testa- 
tor, the  question  remains  as  to  what  interest,  if  any,  Lavinia  Knapp 
then  took  in  .the  corpus  of  the  estate?  Did  the  testator  intend 
that  she  should  have  only  a  life  interest  or  a  share  absolutely?  If 
the  former,  then  the  provision  would  be  void,  because  he  had  al- 
ready created  one  life  estate  therein  for  Sarah  Louisa  Reed,  and  a 
second  for  Caleb  Knapp;  and,  if  the  view  urged  by  the  appellants 
is  sound,  that  there  was  a  third  life  estate  for  Lavinia  Knapp,  with 
remainder  thereon  to  her  heirs,  it  would  be  void  because  in  contra- 
vention of  the  statute.  Were  this  view  adopted,  she,  for  the  reason 
stated,  took  no  interest  in  the  corpus  of  the  estate,  even  though  the 
vesting  took  place  at  the  death  of  the  testator. 

The  contention  that  Lavinia  Knapp  took  only  a  life  estate  is 
based  upon  the  last  sentence  of  the  third  clause  of  the  will,  which 
reads: 

"The  income  alone  of  the  said  share  of  Lavinia  Knapp  shall  be  paid  to  her 
said  husband  during  his  natural  life,  and  after  his  death  to  the  said  Lavinia 
Knapp,  and  after  her  death  her  share  to  be  divided  among  her  heirs." 

If  this  language  stood  alone,  and  was  expressly  applicable  to  the 
corpus,  there  would  be  much  force  in  the  argument  In  the  con- 
struction of  a  will,  however,  it  is  not  proper  to  take  isolated  por- 
tions or  sentences,  but  the  will  as  a  whole  must  be  read  with  a 
view  to  determine  the  intent  of  the  testator.  As  thus  read,  in 
terms  as  expressive  as  language  can  make  it,  he  placed  Lavinia 
Knapp  in  an  equally  favorable  position  with  his  brothers  and  sis- 
ters; and,  were  it  not  for  the  sentence  last  quoted,  the  other  por- 
tions of  the  third  clause  of  the  will,  which  should  be  read  as  though 
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incorporated  in  the  fourth  clause,  would  seem  to  provide  that  upon 
the  death  of  Sarah  Louisa  Reed  the  property  should  be  "equally 
divided  among  my  brothers  and  sisters,  and  Lavinia  Knapp,  wife 
of  the  said  Caleb  Knapp,  in  the  same  manner  as  if  the  said  Lavinia 
were  my  own  sister,  and  I  had  died  intestate;  and,  in  case  either  of 
my  brothers  or  sisters,  or  the  said  Lavinia  Knapp,  shall  then  be 
dead,  leaving  surviving  any  descendant  or  descendants,  that  then, 
and  in  such  case,  such  descendant  or  descendants  shall  take  the 
share  or  portion  which  would  otherwise  have  belonged  to  such 
parent,  the  share  of  said  Lavinia  Knapp  being  subject  to  the  life 
interest  of  the  said  Caleb  Knapp  therein."  With  language  so  ex- 
pressive, we  think  it  would  be  doing  violence  to  the  declared  wishes 
of  the  testator  to  hold  that  the  absolute  interest  which  was  thus 
given  to  Lavinia  Knapp,  subject  to  the  life  interest  of  her  husband, 
Caleb  Knapp,  and  subject  likewise  to  be  divested  had  she  left  de- 
scendants,— which  it  is  conceded  she  did  not, — is,  by  the  last  sen 
tence  of  the  third  clause,  above  quoted,  to  be  cut  down  to  a  life  in- 
terest, and  thus  prevent  her  from  obtaining  an  equal  interest  in  his 
estate  with  his  brothers  and  sisters,  in  the  same  manner  as  if  she 
were  "his  own  sister,  and  he  had  died  intestate."  The  rule  to  be 
applied  where  a  fixed  interest  has  been  given,  and  subsequent  lan- 
guage in  the  will  is  resorted  to  for  the  purpose  of  cutting  such  in- 
terest down,  has  been  well  expressed  by  Judge  Peckham  in  the  late 
case  of  Washbon  v.  Cope,  144  N.  Y.  287,  297,  39  N.  E.  388,  as 
follows: 

"We  are  confronted,  In  the  first  place,  by  the  well-settled  rule  that  courts 
refuse  to  cut  down  an  estate  already  granted  In  fee  or  absolutely  when  the 
supposed  terms  of  limitation  are  to  be  found  in  some  subsequent  portion  of 
the  will,  and  are  not  In  themselves  clear,  unmistakable,  and  certain,  so  that 
there  can  be  no  doubt  of  the  meaning  and  intention  of  the  testator." 

Applying  this  rule,  we  think  that  the  provision  in  the  will  that 
Mrs.  Knapp  should  share  in  the  estate  of  the  testator  the  same  as 
though  "she  were  his  own  sister,  and  he  had  died  intestate,"  is  not 
to  be  destroyed  by  language  subsequently  used,  which  it  is  not 
shown  was  intended  by  the  testator  to  qualify  or  destroy  the  abso- 
lute terms  in  which  the  share  or  interest  was  given.  As  said  in  2 
Jarm.  Wills  (Am.  Ed.)  p.  470: 

"It  seems  that  where  the  testator  first  gives  the  residue  in  terms  which 
would  beyond  all  question  confer  a  vested  interest,  the  addition  of  equivocal 
expressions  of  a  contrary  tendency  will  not  suspend  the  vesting." 

So  it  may  be  said  with  respect  to  the  character  of  the  interest 
which  one  takes,  as  to  whether  it  is  a  life  or  absolute  interest, 
where  the  language  is  clear  and  expressive  of  an  intention  to  con- 
fer such  absolute  interest,  in  terms  which  beyond  question  would 
so  confer  it,  the  estate  thus  created  is  not  to  be  cut  down  or  de- 
stroyed by  the  addition  of  equivocal  expressions  in  another  portion 
of  the  will  having  a  contrary  tendency.  Caleb  Knapp  having  died, 
therefore,  before  the  time  fixed  for  distribution,  Lavinia  Knapp 
took  an  absolute  vested  interest  in  Benjamin  Lord's  estate,  which 
was  "descendible,  devisable,  and  alienable  in  the  same  manner  as 
if  it  had  been  an  estate  in  possession";  and,  she  having  left  no  de- 
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acendants,  and  it  being  conceded  that  she  transferred  the  same  bj 
will  to  Gilbert  M.  Husted,  the  judgment  in  awarding  the  one- 
eleventh  to  him  was  right. 

Some  exception  has  been  taken  to  the  finding  of  fact  that  "the 
descendants,  heirs,  and  successors  of  the  various  parties  in  interest 
are  as  stated  in  allegation  six  of  the  complaint,"  upon  the  ground 
that  the  same  is  erroneous  and  improper.  And  a  similar  criticism 
is  indulged  in  that  the  provision  in  the  decision  and  judgment  that 
interest  vested  in  "the  descendants,  heirs,  legatees,  and  devisees  of 
those  of  the  beneficiaries  who  died  subsequent  to  the  death  of  the 
testator"  is  also  erroneous,  because  the  claims  of  the  classes  men- 
tioned are  exclusive  and  conflicting.  While  these  criticisms  may 
be  justified,  no  injury  has  thereby  been  done  appellants.  They  are 
immaterial,  and  do  not  destroy  the  force  and  effect  of  the  conclu- 
sion reached  by  the  judge  at  special  term  upon  the  main  question 
presented  for  his  consideration,  and  again  raised  upon  this  appeal, 
as  t©  what  share,  if  any,  Lavinia  Knapp  took  in  the  estate  of  Ben- 
jamin Lord,  deceased,  and  which,  under  her  will,  was  transferred  to 
Gilbert  M.  Husted.  Equally  without  force  is  the  error  claimed  in 
the  awarding  of  costs  to  the  latter.  We  think  it  was  entirely  with- 
in the  discretion  of  the  eourt  below,  with  the  exercise  of  which, 
upon  the  facts  shown,  we  should  not  interfere.  Judgment  accord- 
ingly affirmed,  with  costs.    All  concur. 


HAINES  et  al.  v.  PATTERSON  et  aL  PATTERSON  v.  McOUNN  et  aL 

GANO  v.  SAME. 

(Supreme  <Jourt,  General  Term,  Plrat  Department  May  17,  1896.) 

■Costs — Collection — Laches. 

Parties  who  have  delayed  15  years  before  attempting  to  collect  their 
costs  will  not  be  permitted  to  move  to  amend  a  decree  in  an  action  to 
which  they  are  not  parties,  for  the  purpose  of  effecting  such  collection. 

Appeal  from  special  term,  New  York  county. 

Actions  by  Martha  Haines  and  another  against  William  A.  Pat- 
terson and  others;  by  Elizabeth  Patterson  against  Jane  W.  McCunn 
and  others;  and  by  James  M.  Gano,  as  executor,  against  Thomas 
McCunn,  as  executor,  and  others.  From  an  order  denying  a  motion 
to  amend  an  interlocutory  judgment,  plaintiffs  appeal.  Affirmed. 

The  cause  first  above  entitled  was  commenced  December  7,  1892,  its  object 
.being  to  partition  certain  real  estate.  On  December  5,  1894,  an  Interlocutory 
judgment  therein  was  entered  by  which  the  rights  of  the  owners  of  the  prop- 
erty involved  In  the  action  and  those  of  the  various  Incumbrancers  thereon 
were  determined.  On  January  31,  1895,  Shlpman,  Larocque  &  Choate,  Esqs, 
-acting  for  themselves  and  as  attorneys  for  James  M.  Gano,  executor,  etc., 
procured  an  order,  entitled  in  the  two  actions  of  Patterson  v.  McCunn  and 
Gano  v.  McCunn,  to  show  cause  why  the  judgments  in  said  actions  (entered, 
respectively,  November  1,  1881,  and  July  1,  1880,  nunc  pro  tunc  as  of  January 
10,  1877)  should  not  be  amended,  and  why  leave  to  issue  execution  for  costs 
in  said  action  should  not  be  granted.  Before  the  hearing  of  the  motion  on 
said  order,  the  same  parties  gave  notice  of  motion  for  resettlement  and 
amendment  of  the  said  Interlocutory  judgment  in  Haines  v.  Patterson,  so 
that  said  Judgment  provide  for  the  costs  in  the  two  other  causes,  with  into 
est  from  January  7,  1877;  And  both  motions  came  on  to  be  heard  together. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

A.  Davidson,  for  appellants. 

Christopher  Fine  and  Chas.  Fox,  for  respondents. 

PER  CURIAM.  The  parties  having  delayed  some  15  years  before 
making  any  attempt  to  collect  their  costs,  we  think  it  is  too  late 
now  for  them  to  move  to  amend  a  decree  in  an  action  in  which  they 
are  not  parties  for  the  purpose  of  effecting  such  collection.  The 
order  appealed  from  should  be  affirmed,  with  $10  costs  and  disburse- 
ments. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1896.) 

Mutual  Benefit  Insurance— Death  of  Bbnefici art— Next  of  Kin. 

The  constitution  and  by-laws  of  a  mutual  benefit  association  provided 
for  the  payment  of  a  certain  sum,  on  a  member's  death,  "to  his  family  or 
dependents,  as  such  member  may  have  directed";  that  a  member  might 
at  any  time  change  his  designation  of  a  beneficiary;  and  that,  "in  the 
event  of  the  death  of  the  beneficiary  of  a  member,  and  no  change  of  bene- 
ficiary shall  have  been  made  as  hereinbefore  provided,  the  share  of  such 
deceased  beneficiary  shall  be  paid  to  his  or  her  legal  representative." 
Held,  that  the  provisions  in  regard  to  payment  to  the  representative  of  a 
deceased  beneficiary  merely  designated  the  person  to  whom  the  association 
might  make  payment  in  discharging  its  liability,  and,  where  a  beneficiary 
died  before  the  member  of  the  association,  and  no  new  designation  was 
made,  the  next  of  kin  of  the  beneficiary  are  not  entitled  to  the  insurance, 
but  it  will  go  to  the  family  or  dependents  of  the  member,  as  provided  by 
the  constitution. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Monroe  L.  Simon  and  Owen  Doran,  as  administrators 
of  Patrick  Doran,  deceased,  against  James  O'Brien,  as  administrator 
of  Lizzie  F.  Doran,  deceased.  The  complaint  was  dismissed,  and 
plaintiffs  appeal.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

John  J.  Gleason,  for  appellants. 
David  McClure,  for  respondent 

FOLLETT,  J.  It  is  assumed  in  the  record  that  the  Catholic 
Benevolent  Legion  is  a  corporation,  organized  under  the  laws  of 
this  state,  but  when  incorporated,  or  under  what  statute,  is  not  dis- 
closed. We  find  in  the  record  a  document  called  "The  Charter  of  the 
Catholic  Benevolent  Legion,"  which  may  be  the  articles  of  associa- 
tion; and  also  a  document  called  "The  Constitution  of  Catholic  Be- 
nevolent Legion,"  in  the  second  article  of  which  the  objects  of  the 
legion  are  stated: 

"Section  1.  The  objects  of  the  legion  shall  be:  •  •  •  (3)  To  establish  a 
benefit  fund,  from  which,  on  the  satisfactory  evidence  of  the  death  of  a 
member,  who  shall  have  complied  with  all  its  lawful  requirements,  a  sum 
not  exceeding  $5,000  shall  be  paid  to  his  family  or  dependents,  as  such  mem- 
ber may  have  directed.  And  from  which  benefit  fund  a  sum  not  exceeding 
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$2,500  may  be  paid  to  a  member  who  shall  have  become  permanently  dis- 
abled from  attending  to  business  or  gaining  a  livelihood,  and  who,  having 
complied  with  all  its  lawful  requirements,  has  arrived  at  the  age  of  ex- 
pectancy, as  fixed  by  the  printed  table  in  our  lawa." 

The  case  contains  another  document,  called  "The  Laws  of  Catholic 
Benevolent  Legion,"  which  we  assume  to  be  the  by-laws  of  the  corpo- 
ration, chapter  2  of  which  contains  the  following  sections: 

"Sec.  3.  A  member  may  at  any  time,  when  In  good  standing,  surrender  his 
certificate,  and  have  a  new  one  issued  payable  to  such  beneficiary  or  bene- 
ficiaries related  to  or  dependent  upon  him  as  he  may  direct,  upon  the  pay- 
ment of  a  certificate  fee  of  fifty  cents. 

"Sec.  4.  In  the  event  of  the  death  of  a  beneficiary  of  a  member,  and  no 
change  of  beneficiary  snail  have  been  made  as  hereinbefore  provided,  the 
share  of  such  deceased  beneficiary  shall  be  paid  to  his  or  her  legal  repre- 
sentative." 

Under  this  constitution  and  these  by-laws  the  Catholic  Benevolent 
Legion  issued  and  delivered  to  Patrick  Doran  a  certificate,  of  which 
the  following  is  a  copy: 

"No.  14,771.  $2,000.00. 
"Catholic  Benevolent  Legion  Benefit  Certificate. 

"This  certificate  Is  Issued  to  Patrick  Doran,  a  member  of  Harlem  Council. 
No.  211,  Catholic  Benevolent  Legion,  located  at  New  York  City,  N.  T.,  upon 
evidence  received  from  said  council  that  he  Is  a  third-grade  contributor  to 
the  benefit  fund  of  this  legion,  and  upon  condition  that  the  material  state- 
ments are  true  which  are  contained  In  his  application  for  membership  and 
medical  examination  filed  in  the  office  of  the  supreme  secretary,  and  made 
a  part  of  this  contract,  and  that  he  will  strictly  comply  with  the  laws,  rules, 
and  regulations  of  the  legion.  These  conditions  being  complied  with,  the 
Supreme  Council  Catholic  Benevolent  Legion  hereby  agree  to  pay  out  of  its 
benefit  fund  to  Lizzie  F.  Doran,  wife,  a  sum  of  money  not  exceeding  two 
thousand  dollars,  according  to  the  provisions  of  law  governing  said  fund 
upon  the  death  of  said  member  in  good  standing,  provided  he  shall  not  have 
substituted  another  beneficiary  or  reduced  the  amount  of  said  benefit  under 
the  rules  governing  disability  benefits.  The  said  supreme  council  agrees  to 
pay  out  of  its  benefit  fund  to  said  member  a  sum  not  exceeding  one-half  of 
the  benefit  above  stipulated,  upon  due  proof  that  he  has  become  entitled 
thereto  under  the  provisions  of  law  relative  to  permanent  disability,  upon  the 
surrender  of  this  certificate,  and  acceptance  by  him  of  another  one-half  the 
amount  first  above  mentioned.  In  witness  whereof  the  supreme  council  of  the 
Catholic  Benevolent  Legion  has  hereunto  affixed  Its  seal,  and  caused  this 
certificate  to  be  signed  by  its  supreme  president,  and  attested  and  recorded 
by  its  supreme  secretary,  at  the  city  of  Brooklyn.  New  York,  this  7th  day  of 
February,  1888.  John  McGuire,  Supreme  President     [L.  S.] 

"John  D.  Carroll,  Supreme  Secretary. 

"I  accept  this  certificate  on  the  conditions  therein  named. 

"Patrick  Doran,  of  Harlem  Council,  No.  211,  O.  B.  L. 

"[L.  S.]  Witnessed  and  delivered  in  our  presence. 

"P.  J.  Casey,  President 
"J.  J.  Cleary,  Secretary.*' 

April  9,  1893,  Lizzie  P.  Doran,  the  wife  of  Patrick  Doran,  the 
beneficiary  in  the  certificate,  died  intestate,  leaving  no  ancestors  nor 
descendants,  and  leaving,  her  surviving,  Patrick  Doran,  her  husband, 
two  brothers,  and  two  sisters,  her  only  next  of  kin.  September  21, 
1893,  the  defendant  was  duly  appointed  the  sole  administrator  of 
her  estate.  May  13,  1893,  Patrick  Doran  died  intestate,  leaving  no 
ancestors  nor  descendants,  but  leaving  a  brother,  nephews,  and  nieces, 
his  sole  next  of  kin.    June  9, 1893,  the  plaintiffs  were  duly  appointed 
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administrators  of  his  estate.  Patrick  Doran  did  not  designate  an- 
other beneficiary  in  the  place  of  his  deceased  wife,  and  the  certificate 
remained  in  full  force  and  effect  at  the  time  of  his  death,  and  was 
found  among  his  papers.  Both  administrators  claimed  the  $2,000 
payable  by  virtue  of  the  certificate,  and  the  Catholic  Benevolent 
Legion,  admitting  its  liability,  paid  over  the  money,  pursuant  to  a 
stipulation  entered  into  between  the  rival  administrators  that  it 
should  be  deposited  with  the  Farmers'  Loan  &  Trust  Company  to 
await  the  decision  of  an  action  to  be  brought  to  determine  who  was 
entitled  to  receive  it 

Lizzie  F.  Doran  was  the  ultimate  beneficiary  under  the  certificate, 
but  she  was  not  solely  interested  therein,  because  John  F.  Doran 
during  his  life  was  entitled  to  receive  one-half  of  the  $2,000  upon 
proof  that  he  had  become  permanently  disabled.  Certificate,  cl.  3; 
Const  art  2,  §  1,  subd.  3.  The  only  interest  that  Lizzie  F.  Doran  had 
in  the  certificate,  or  in  the  sum  payable  thereby,  was  a  contingent 
one,  subject  to  be  wholly  divested  by  the  designation  of  another  bene* 
flciary,  or  by  her  death  before  the  death  of  her  husband.  Hellen- 
berg  v.  Order  of  B'nai  Berith,  94  N.  Y.  580;  Smith  v.  Society,  123 
N.  Y.  85-S8,  25  N.  E.  197;  Sabin  v.  Phinney,  134  N.  Y.  423,  31  N. 
E.  1087;  Tyler  v.  Association,  145  Mass.  134, 13  N.  E.  360.  In  Smith 
v.  Society,  supra,  the  interest  of  a  beneficiary  was  held  to  be  no  more 
a  vested  one  than  that  of  a  legatee  in  a  will  before  the  death  of  a 
testator;  and  in  Hellenberg  v.  Order  of  B'nai  Berith,  supra,  it  was 
held  that  upon  the  death  of  a  beneficiary  before  the  death  of  the 
member  the  case  stands  exactly  as  if  no  designation  had  been 
made.  These  decisions  are  conclusive  against  the  right  of  any  per- 
son claiming  under  Lizzie  F.  Doran  to  take  the  money,  unless  there 
is  some  provision  in  the  contract  by  which  they  are  expressly  en- 
titled to  it  The  only  provision  in  the  certificate,  constitution,  or  by- 
laws, under  which  the  defendant  claims  to  be  entitled  to  the  money, 
is  the  fourth  section  of  chapter  2  of  the  by-laws  above  quoted.  That 
section  does  not  provide  {or  the  ultimate  disposition  of  the  fund,  but 
simply  designates  the  person  to  whom  the  corporation  may  pay  the 
sum  in  discharge  of  its  liability.  It  is  difficult  to  see  how  that  section 
relates  to  contracts  like  the  one  under  consideration,  except  in  the 
event  of  the  death  of  a  beneficiary  after  the  death  of  the  member, 
in  which  case,  if  payment  had  not  been  made  to  the  beneficiary  be- 
fore his  death,  then  a  payment  to  his  legal  representative  is  pro- 
vided for  by  this  section.  But  it  may  be  that  this  corporation  issues 
other  kinds  of  certificates,  to  which  section  4  is  specially  applicable. 

By  the  constitution,  the  persons  who  may  be  designated  as  bene- 
ficiaries are  limited  to  the  family  and  dependents  of  the  member. 
Chapter  1,  art  3.  But  by  section  3  of  chapter  2  of  tie  by-laws  it  is 
provided  that  when  a  new  certificate  is  issued  it  may  be  made  payable 
to  one  related  to  or  dependent  on  the  member.  The  designation  of 
a  beneficiary,  not  within  the  classes  specified  in  the  contract,  would 
be  invalid,  and  would  confer  no  right  upon  the  person  designated. 
Hellenberg  v.  Order  of  B'nai  Berith,  94  N.  Y.  580;  Sanger  v.  Roths- 
child, 123  N.  Y.  577,  20  N.  E.  3;  Tyler  v.  Association,  145  Mass.  134, 
v.33w.Y.s.no.8— 52 
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13  N.  E.  360.  The  collateral  relatives  of  Patrick  Doran'a  wife  were 
not  dependent  upon  him,  were  not  members  of  his  family,  nor  were 
they  related  to  him,  within  the  meaning  of  the  contract,  and  they 
could  not  have  been  legally  designated  by  Doran  as  beneficiaries 
under  this  certificate,  and  the  law  cannot  confer  a  right  to  this  money 
which  the  parties  to  the  contract  could  not  confer.  In  case  the  mem- 
ber fails  to  designate  his  beneficiary,  the  amount  payable  by  the 
certificate,  in  case  the  corporation  is  liable,  is  payable  to  the  legal 
representative  of  the  member,  to  be  distributed  according  to  the 
terms  of  the  contract.  Bishop  v.  Grand  Lodge  of  E.  O.  M.  A.,  112 
N.  Y.  627,  20  N.  E.  562.  Suppose  the  person  designated  under  this 
contract  had  been  a  dependent  who  was  nowise  related  to  the  mem- 
ber, and  the  beneficiary  had  predeceased  the  member  who  died  with- 
out making  a  new  designation,  it  would  not,  we  think,  be  seriously 
■  contended  that  the  dependent's  next  of  kin  would  be  entitled  to  take 
the  fund.  The  member  had  a  vested  interest  in  the  certificate,  of 
which  no  one  could  divest  him,  and,  in  case  of  his  failure  to  designate 
a  beneficiary,  his  legal  representatives  are  entitled  to  the  fund.  In 
the  case  at  bar  the  husband  succeeded  to  the  entire  estate  of  his 
wife,  under  the  laws  of  this  state,  and  the  defendant  has  no  title  to 
the  fund.  The  facts  in  this  case  having  been  agreed  on,  there  is  no 
occasion  for  a  new  trial.  The  judgment  should  be  reversed,  and  a 
judgment  ordered  in  favor  of  the  plaintiffs,  adjudging  them  to  be 
entitled  to  the  fund.  The  parties  having  stipulated  that  neither 
shall  recover  costs  against  the  other,  no  costs  are  awarded. 

VAN  BRUNT,  P.  J.  I  concur,  except  as  to  costs.  I  do  not  see 
how  the  parties  can  control  the  discretion  vested  by  statute  in  the 
court  by  their  stipulation. 

O'BRIEN,  J.    The  by-laws  provide: 

"Sec.  4.  In  the  event  of  the  death  of  a  beneficiary  of  a,  member,  and  no 
change  of  beneficiary  shall  have  been  made  as  hereinbefore  provided,  the 
snare  of  such  deceased  beneficiary  shall  be  paid  to  his  or  her  legal  representa- 
tive." 

As  there  is  no  ambiguity  in  this  language,  it  should  be  construed 
to  mean  just  what  it  says,  and  the  money,  therefore,  very  properly 
could  have  been  paid  over  by  the  legion  to  the  legal  representatives 
of  the  wife.  I  concur  in  the  view  expressed  in  the  opinion  of  Mr. 
Justice  FOLLETT,  that  the  wife  had  no  vested  interest  during  the 
life  of  the  member,  but,  the  latter  having  died  after  the  beneficiary, 
the  money  should  be  paid  to  those  designated  in  the  certificate,  which, 
read  in  the  light  of  the  charter  and  the  constitution,  made  the 
■contract  between  the  member  and  the  society.  The  parties  had  the 
right  to  agree  upon  the  person  or  persons  to  whom,  in  the  contin- 
gency named,  the  money  should  be  paid.  The  questions,  however,  of 
who  is  entitled  to  the  money,  and  that  of  who  should  receive  it,  are 
separate  and  distinct.  Although  in  terms  payable  to  the  legal 
representatives  of  the  beneficiary  named  (who  in  this  case  was  the 
wife)  for  the  purpose  of  administration,  it  by  no  means  follows  that 
her  brothers  or  sisters  are  entitled  to  it    So  to  hold  would  be  con- 
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trary  to  the  certificate  and  the  charter  and  constitution  of  the  legion. 
They  limit  the  benefits  to  the  member  himself,  or  to  his  family,  or 
to  dependents  designated  by  him.  I  do  not  think,  therefore,  that 
the  brothers  or  sisters  of  the  wife  have  any  interest  in  the  fund, 
but  it  must  eventually  go  to  and  constitute  a  part  of  the  estate  of 
the  husband.  At  law,  the  surviving  husband  is  absolutely  entitled 
to  the  personal  property  of  the  wife,  where  she  dies  intestate  without 
children.  Whether,  therefore,  the  wife  had  a  vested  interest  or 
not, — and,  as  said,  I  concur  in  the  view  that  she  had  not, — and 
though  the  payment  of  the  fund  by  the  legion  under  the  contract 
was  properly  made  to  the  administrators  of  the  wife,  it  at  once  be- 
came the  property  of  the  estate  of  the  husband;  and,  as  the  question 
here  is  as  to  what  persons  are  eventually  entitled  to  take,  I  think 
that  this  must  be  decided  in  favor  of  the  estate  of  the  husband. 
I  therefore  concur  in  the  result  reached  by  Mr.  Justice  FOLLETT, 
and,  as  the  administrator  of  the  wife  had  a  right  to  receive  payment, 
he  should  not  be  required  to  do  more  than  hand  over  such  fund 
to  the  plaintiffs,  who,  as  administrators  of  the  husband,  represent 
his  estate. 


RELIANCE  MARINE  INS.  CO.  v.  HERBERT  et  al. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Evidence— Opinion  of  Court  in  Another  Action. 

A  coal  company  Insured  with  plaintiff  insurance  company  a  quantity  of 
coal  which  It  had  sold  to  defendants,  the  insurance  to  cover  the  coal  while 
on  board  a  certain  vessel.  The  coal  was  lost  during  the  voyage,  and  plain- 
tiff paid  the  amount  of  the  policy  to  the  coal  company,  who  paid  it  to  de- 
fendants. Plaintiff  then  sued  the  owner  of  the  vessel,  alleging  the  loss 
was  caused  by  his  negligence.  The  court  of  admiralty  held  that  the  loss 
was  not  occasioned  by  the  negligence  of  the  owner  of  the  vessel,  and  in  its 
opinion  stated  that  defendants  had  entire  control  of  the  vessel,  and  that 
they  were  chargeable  with  the  negligence  of  the  crew,  by  which  the  coal 
was  lost.  Held,  in  an  action  by  plaintiff  to  recover  from  defendants  the 
amount  so  paid  to  the  coal  company,  the  opinion  of  the  court  of  admiralty 
was  not  admissible  in  evidence  against  defendants,  who  were  not  parties 
to  the  suit  therein. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  Reliance  Marine  Insurance  Company  against  Henry 
L.  Herbert  and  Gilbert  I.  Herbert  to  recover  the  sum  of  $1,756.14,  the 
amount  paid  by  it  to  the  Lehigh  &  Wilkesbarre  Coal  Company  for 
the  value  of  a  cargo  of  coal  shipped  by  said  coal  company  on  board 
the  barge  Macy,  and  lost  while  in  transit  A  verdict  was  entered  in 
favor  of  plaintiff,  and  defendants  appeal.  Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Anson  B.  Stewart,  for  appellants. 
William  W.  MacFarland,  for  respondent 

FOLLETT,  J.  The  plaintiff  is  an  insurance  corporation,  organ- 
ized under  the  laws  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  and  the  defendants  are  partners  under  the  firm  name  of  • 
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H.  L.  Herbert  &  Co.,  and  engaged  in  the  business  of  buying,  shipping, 
and  selling  coal.    The  Lehigh  &  Wilkesbarre  Coal'  Company  is  a 
Pennsylvania  corporation,  engaged  in  mining,  shipping,  and  selling 
coal.    March  5,  1891,  the  plaintiff,  by  an  open  policy,  insured  the 
Lehigh  &  Wilkesbarre  Coal  Company  "on  coal  to  be  laden  on  vessels, 
boats,  or  barges  sailing  on  or  after  March  5,  1891,  against  perils  of 
the  seas  and  all  other  perils,  losses,  and  misfortunes  that  might 
come  to  the  hurt,  detriment,  or  damage  of  the  said  coaL"  Novem- 
ber 5,  1891,  the  Lehigh  &  Wilkesbarre  Coal  Company  shipped  at 
Port  Johnston,  in  the  state  of  New  Jersey,  on  board  the  barge  Macy, 
461  tons  of  anthracite  coal,  to  be  carried  to  the  foot  of  Fifty-Third 
street,  on  East  river,  in  the  city  of  New  York,  there  to  be  delivered 
to  the  defendants.    November  6,  1891,  the  plaintiff  entered  in  a 
pass  book  accompanying  said  policy,  and  forming  a  part  of  it,  an 
insurance  on  said  cargo  of  coal  of  f 1,900.    On  the  same  day  the 
Macy  was  taken  by  a  tug  to  be  towed  across  the  Bay  of  New  York 
to  her  destination,  and  on  the  voyage  the  Macy  was  capsized,  and 
all  of  the  coal  on  board,  except  3418/«o  tons,  was  lost.    On  March 
2,  1892,  the  Lehigh  &  Wilkesbarre  Coal  Company  made  proof  that 
the  value  of  the  coal  lost  was  f 1,756.14,  and  on  the  same  day  the 
plaintiff  paid  to  said  coal  company  said  sum.  and  received  an  assign- 
ment of  all  of  its  interest  in  said  coal,  and  of  all  causes  of  action 
arising  out  of  its  loss.    Afterwards  the  coal  company  paid  the  sum 
so  received  to  the  defendants  herein.    In  April,  1892,  the  plaintiff 
in  this  action  filed  a  libel  against  the  Macy  in  the  district  court  of 
the  United  States  for  the  Southern  district  of  ^ew  York,  to  recover 
its  damages,  alleging  that  the  loss  was  not  caused  by  any  of  the 
dangers  insured  against,  but  by  the  carelessness  and  neglect  of  the 
persons  in  charge  of  the  boat.    Charles  Tice  appeared  in  that  ac- 
tion, alleged  that  he  was  the  owner  of  the  Macy,  and,  among  other 
defenses,  alleged  that  the  Macy  was,  when  loaded  and  wrecked,  under 
the  direction,  control,  and  in  the  possession  of  said  H.  L.  Herbert  & 
Co.,  the  owners  of  said  cargo.    On  the  trial  of  the  action  the  libel 
was  dismissed,  on  the  ground  that  H.  L.  Herbert  &  Co.  were  at 
the  time  of  the  loss  in  possession  and  control  of  the  Macy, — were  in 
the  situation  of  owners  pro  hac  vice;  that  the  captain  of  the  barge 
was  their  agent;  and  that  H.  L.  Herbert  &  Co.  could  not  sue  the 
barge  or  the  owner  thereof  for  the  neglect  of  the  captain  in  overload- 
ing; that  they  had  no  maritime  lien  on  the  barge  for  the  loss  of  its 
cargo;  and  the  plaintiff  had  acquired  no  cause  of  action  by  subro- 
gation.   On  the  4th  of  January,  1893,  this  action  was  begun,  to 
recover  from  the  defendants  the  amount  paid  by  the  plaintiff  to  the 
Lehigh  &  Wilkesbarre  Coal  Company,  and  by  it  paid  to  the  defend- 
ants on  account  of  the  loss.    As  grounds  of  recovery,  it  is  alleged 
in  the  complaint:   (1)  That  the  coal  was  not  lost  by  sea  perils,  bat 
because  the  Macy  had  been  improperly  loaded  by  the  defendants, 
and  that  the  loss  occurred  by  their  neglect  and  by  the  neglect  of 
their  agents  and  employe's  in  the  management  and  navigation  of  the 
barge;  (2)  that,  by  a  contract  between  the  owner  of  the  barge  and 
the  defendants,  they  had  assumed  the  management  and  control 
•    thereof,  and  were  carrying  their  own  coal  on  their  own  account. 
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and  that  by  said  contract  the  canse  of  action  that  would  have  existed 
in  favor  of  the  owners  of  the  coal  against  the  owner  of  the  barge 
for  the  loss  of  the  coal  was  cut  off,  and  that  the  plaintiff's  right  to 
be  subrogated  to  E  L  Herbert  &  Co.s  right  of  action  against 
the  barge  was  lost;  (3)  that  the  plaintiff  paid  the  insurance  without 
knowing  that  defendants  were  in  control  of  the  barge,  and  in  the 
belief  that  a  cause  of  action  existed  in  their  favor  against  it,  and 
that  the  plaintiff  would  be  subrogated  to  a  right  of  action  against 
the  barge. 

On  the  trial  of  this  action  two  questions  of  fact  were  submitted  to 
the  jury:  (1)  Was  the  coal  lost  by  the  negligence  of  the  defendants, 
or  their  servants  or  agents?  (2)  Did  the  plaintiff  pay  the  loss  in 
ignorance  of  the  facts?  Both  of  these  questions  were  found  in  favor 
of  the  plaintiff.  On  the  trial  the  judgment  roll  in  the  libel  action 
wag  read  in  evidence.  Annexed  to  the  roll  was  the  opinion  of  the 
district  judge,  which  was  also  admitted  in  evidence  over  the  objec- 
tion and  exception  of  the  defendants.  In  that  opinion  the  learned 
judge  stated  that  the  accident  was  caused  by  overloading  the  boat. 
The  opinion  of  the  district  judge  upon  the  issue  of  fact  in  that  case 
was  not  competent 'evidence  in  this  case  upon  the  issue  whether 
the  accident  was  caused  by  the  neglect  of  the  defendants  in  over- 
loading the  barge.  When  a  question  arises  as  to  what  issues 
were  submitted  to  and  determined  by  a  jury,  and  the  charge  of 
the  court  discloses  the  questions  of  fact  submitted,  the  charge  is 
competent  on  that  question;  and  so,  for  the  purpose  of  determining 
the  issues  passed  on  by  the  court  on  a  trial  without  a  jury,  its  opin- 
ion upon  disposing  of  the  issues  is  sometimes  competent.  But  the 
opinion  of  the  court  delivered  in  an  action  upon  a  question  of  fact 
is  not  competent  evidence  upon  a  trial  of  the  same  question  of  fact 
arising  in  a  subsequent  action  between  different  parties.  The  opin- 
ion of  the  district  court  upon  this  vital  question  of  fact  was  well 
calculated  to  influence  the  jury  in  its  determination  of  the  same 
question  on  this  trial.  For  this  error  the  judgment  must  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellants  to  abide  the 
event.    All  concur. 


LADENBURG  et  al.  v.  COMMERCIAL  BANK  OF  NEWFOUNDLAND. 
(Supreme  Court,  General  Term,  First  Department.  May  17,  1895.) 

1.  Foreign  Corporations — Actions— Averments  of  Jurisdictional  Facts. 

The  requirement  of  Code  Civ.  Proc.  §  1780,  that  an  action  against  a 
foreign  corporation  can  be  maintained  only  where  plaintiff  Is  a  resident 
of  the  state,  or  the  action  is  on  a  contract  made  within  the  state, '  or  re- 
lates to  property  therein,  or  the  cause  of  action  arose  therein,  is  Jurisdic- 
tional, and  an  attachment  Is  void  where  it  was  granted  on  papers  which 
did  not  affirmatively  show  that  the  case  was  within  the  statute.  32  N.  Y. 
Supp.  878,  reversed. 

2.  Supreme  Court— Restricting  Jurisdiction— Foreign  Corporations. 

Code  Civ.  Proc.  8  1780,  providing  that  an  action  may  be  maintained 
against  a  foreign  corporation  only  in  certain  cases,  does  not  restrict  the 
constitutional  jurisdiction  of  the  supreme  court,  but  is  one  of  a  series  of 
statutes  by  which  jurisdiction  of  foreign  corporations  la  conferred  In  cases 
where  it  did  not  exist  before. 
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3.  Attachments — Affidavits  of  Residents. 

An  allegation  of  an  affidavit  for  an  attachment  against  a  foreign  cor- 
poration that  plaintiffs  are  a  firm  doing  business  as  bankers  in  the  city  of 
New  York  is  not  equivalent  to  an  allegation  that  they  resided  in  New  ioik. 

1  Same— Motion  to  Vacate— Filing  Papers  Nunc  pko  Tunc. 

Where  a  motion  is  made  to  vacate  an  attachment  on  the  papers  on  which 
it  was  granted,  additional  papers  cannot  be  filed  nunc  pro  tunc  for  the 
purpose  of  sustaining  the  attachment 
5.  Same— Source  of  Information. 

An  affidavit  which  alleges  as  a  source  of  deponent's  information  and  be- 
lief a  cablegram  received  from  the  correspondent  of  deponent's  firm  in 
London  is  Insufficient 

Appeal  from  special  term,  New  York  county. 

Action  by  Adolph  Ladenburg  and  others  against  the  Commercial 
Bank  of  Newfoundland.  From  an  order  denying  a  motion  to  va- 
cate an  attachment  (32  N.  Y.  Supp.  873),  the  New  York  Produce 
Exchange  Bank,  a  junior  attaching  creditor,  appeals.  Reversed. 


Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 


J.  A.  Mapes,  for  appellant. 
Jacob  Steinhart,  for  respondents. 

VAN  BRUNT,  P.  J.  This  is  an  appeal  from  an  order  made  upon 
a  motion  by  a  subsequent  attaching  creditor  to  set  aside  a  prior  at- 
tachment upon  the  papers  upon  which  it  was  granted.  No  question 
is  presented  as  to  the  status  of  the  moving  party;  and  the  only 
points  brought  up  for  review  are  those  arising  on  the  papers  upon 
which  the  first  attachment  was  granted,  and  the  right  of  the  court, 
after  the  making  of  the  motion,  to  set  the  same  aside  upon  the  papers 
upon  which  it  was  granted,  to  allow  the  introduction  of  amendatory 
affidavits.  The  attachment  sought  to  be  set  aside  was  granted  upon 
the  affidavit  of  one  of  the  plaintiffs,  which  alleged  that  the  defend- 
ant was  a  foreign  corporation,  organized  and  existing  under  the  laws 
of  the  dominion  of  Canada,  doing  business  at  St  Johns,  Newfound- 
land ;  that  a  cause  of  action  existed  in  favor  of  the  plaintiffs  against 
the  defendant  to  recover  a  sum  of  money,  of  the  character  mentioned 
in  the  act  authorizing  attachment;  that  the  plaintiffs  were  bankers 
in  the  city  of  New  York,  and  the  defendant  was  a  banking  corpora- 
tion; and  that  on  the  19th  of  November,  1894,  at  St.  Johns,  New- 
foundland, the  defendant  made  certain  bills  of  exchange,  dated  on 
that  day,  and  directed  the  same  to  the  London  &  Westminster  Bank 
of  London,  and  by  said  draft  required  said  London  &  Westminster 
Bank  to  pay  to  the  order  of  themselves  (evidently  meaning  the  draw- 
ers of  the  drafts),  60  days  after  sight,  a  certain  sum  of  money.  The 
affidavit  further  stated  that  thereupon  the  said  defendant  indorsed 
and  delivered  said  bills  of  exchange  to  the  National  Bank  of  the 
Republic  of  the  City  of  New  York,  who  sold  the  same  to  the  plain- 
tiffs. The  affidavit  then  alleges,  upon  information  and  belief,  that 
said  bills  of  exchange  were  thereupon  presented  to  the  London  & 
Westminster  Bank  at  London  for  acceptance  on  or  about  the  7th 
day  of  December,  1894,  but  the  same  were  not  accepted,  and  were 
thereupon  duly  protested  for  nonacceptance,  of  all  of  which  doe 
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notice  was  given  to  the  defendant,  and  payment  of  the  defendant 
was  thereupon  demanded.  The  affidavit  further  alleges  that  the 
source  of  the  deponent's  information  and  belief  was  a  cable  re- 
ceived from  the  correspondent  of  deponent's  firm  in  London ;  and  that 
no  part  of  said  acceptance  had  been  paid,  and  there  was  then  due 
from  the  defendant  to  the  plaintiffs  a  certain  Sum  over  and  above 
all  counterclaims. 

The  ground  which  was  insisted  upon  in  the  court  below  for  the 
vacation  of  the  attachment  was  that  it  appearing  that  the  defendant 
was  a  foreign  corporation,  and  that  the  cause  of  action  arose  out  of 
this  state,  and  it  not  appearing  that  the  plaintiffs,  or  either  of  them, 
were  residents  of  this  state,  this  court  had  no  jurisdiction  to  enter- 
tain the  action.  It  has  been  held  repeatedly  in  this  department 
that,  unless  the  jurisdictional  facts  appear  in  the  papers  upon  which 
an  attachment  is  granted  against  a  foreign  corporation,  the  attach- 
ment must  be  set  aside,  and  that  the  plain  meaning  of  the  Code  is 
that  it  must  appear  by  affidavit  that  a  cause  of  action  of  which  the 
court  has  jurisdiction  exists,  to  the  satisfaction  of  the  judge  grant- 
ing the  warrant.  It  is  undoubtedly  true  that,  ordinarily,  jurisdic- 
tion in  a  court  of  general  jurisdiction  need  not  be  alleged.  But, 
where  the  provisions  of  the  law  are  that  a  court  shall  have  jurisdic- 
tion of  a  certain  class  of  cases  only,  where  certain  facts  exist,  it  is 
necessary  to  allege,  in  order  to  show  that  a  cause  of  action  exists 
against  such  a  defendant,  that  the  facts  essential  to  jurisdiction  are 
present  It  would  be  idle  to  require  the  establishment  by  affidavit 
of  the  existence  of  a  cause  of  action  of  which  the  court  had  no  juris- 
diction as  a  prerequisite  to  the  issuing  of  this  extreme  remedy.  As 
has  already  been  shown,  it  was  the  intention  of  the  Code,  before  the 
issuing  of  the  writ,  to  require  that  the  judge  called  upon  to  issue  the 
same  should  be  satisfied  that  there  was  a  right  of  recovery;  and  in 
an  action  against  a  foreign  corporation  no  right  of  recovery  exists 
unless  the  jurisdictional  facts  are  shown. 

It  has  been  suggested  that  the  legislature  had  no  power  to  limit 
the  jurisdiction  of  the  supreme  court  by  the  alleged  restrictions 
which  it  has  placed  upon  it  by  the  provisions  of  the  Code.  An  ex- 
amination of  the  law,  however,  seems  to  establish  the  fact  that  every 
provision  of  the  statute,  instead  of  being  a  restriction  of  jurisdiction, 
has  been  an  extension  thereof.  The  supreme  court,  prior  to  the 
provisions  contained  in  the  Revised  Statutes  (volume  2,  p.  459,  §  15), 
had  no  jurisdiction  against  foreign  corporations,  unless  it  could  ob- 
tain jurisdiction  of  the  persons  of  such  corporations.  Then  this  ju- 
risdiction was  enlarged  by  the  enactment  in  question,  which  provided 
that  suits  brought  in  the  supreme  court  by  a  resident  of  this  state 
against  any  corporation  created  by  or  under  the  laws  of  any  other 
state,  government,  or  country,  for  the  recovery  of  any  debt,  claim,  or 
demand,  might  be  commenced  by  attachment.  This  seems  to  have 
been  the  first  legislation  authorizing  a  proceeding  in  rem  against  a 
foreign  corporation,  and  then  such  proceedings  could  only  be  insti- 
tuted by  a  resident  of  the  state. 

In  1849,  by  chapter  107,  the  fifteenth  section  of  the  Revised  Stat- 
utes was  amended  as  follows: 


824 


NEW  YORK  SUPPLEMENT,  Vol.  33. 


[Sup.  Ct. 


"Suits  may  be  brought  in  the  supreme  court,  in  the  superior  court  of  the 
city  of  New  York,  and  In  the  court  of  common  pleas  In  and  for  the  city  and 
county  of  New  York  against  any  corporation  created  by  or  under  the  laws 
of  any  other  state,  government  or  country  for  the  recovery  of  any  debt  or 
damages,  whether  liquidated  or  not  arising  upon  contract  made,  executed  or 
delivered  within  the  state,  or  upon  any  cause  of  action  arising  therein.  Such 
euits  may  be  commented  by  complaint  and  summons,  together  with  an  at- 
tachment as  provided  by  law,"  etc. 

By  this  legislation  the  jurisdiction  of  the  supreme  court  was  ex- 
tended to  all  causes  of  action  arising  within  this  state.  In  the  same 
year,  section  427  was  added  to  the  Code  of  Procedure,  which  gave  the 
courts  above  mentioned  jurisdiction  in  actions  against  foreign  cor- 
porations in  cases  where  such  action  was  brought  by  a  resident  of 
this  state  for  any  cause  of  action,  and  in  cases  where  such  action 
was  brought  by  a  nonresident  of  this  state  when  the  cause  of  action 
should  have  arisen  or  the  subject  of  the  action  should  be  situated 
within  the  state;  again  increasing  the  jurisdiction  of  the  courts  in 
actions  against  foreign  corporations.  This  jurisdiction  remained 
in  this  condition  until  the  enactment  of  section  1780  of  the  Code  of 
Civil  Procedure,  where  it  was  provided  that  an  action  against 
foreign  corporations  might  be  maintained  by  a  resident  of  the  state 
or  by  a  domestic  corporation  for  any  cause  of  action,  and  that  an 
action  against  a  foreign  corporation  might  be  maintained  by  another 
foreign  corporation  or  by  a  nonresident  in  one  of  the  following  cases 
only:  (1)  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  state,  or  relating  to  prop- 
erty situated  within  the  state  at  the  time  of  the  making  thereof. 
(2)  Where  it  is  brought  to  recover  real  property  situated  within  the 
state,  or  a  chattel  which  is  replevied  within  the  state.  (3)  Where 
the  cause  of  action  arose  within  the  state,  except  where  the  object 
of  the  action  is  to  affect  the  title  to  real  property  situated  without 
the  state. 

It  will  thus  be  seen  that  by  the  legislation  which  has  taken  place 
there  has  been  no  restriction  of  jurisdiction,  but  rather  an  enlarge 
ment  thereof.  Such  being  the  case,  such  legislation  cannot  be  held 
to  have  in  any  way  infringed  upon  the  constitutional  protection  of 
the  jurisdiction  of  the  supreme  courtj  and  therefore  in  the  case  at 
bar,  the  cause  of  action  having  arisen  out  of  this  state,  the  supreme 
court  has  no  jurisdiction  unless  the  plaintiffs  were  residents. 

It  is  urged  upon  the  part  of  the  respondent  that  the  allegations 
in  the  affidavit  allege  that  the  plaintiffs  were  residents  of  the  state 
of  New  York.  An  examination  of  this  affidavit,  however,  will  show 
that  it  contains  no  such  allegations.  All  that  it  alleges  is  that  the 
plaintiffs  are  a  firm  doing  business  as  bankers  in  the  city  of  New 
York.  They  may  have  resided  in  New  Jersey,  in  Connecticut,  or  in 
Europe,  and  yet  this  allegation  be  perfectly  true.  It  is  urged  that 
no  case  can  be  found  in  the  books  that  any  similar  statement  is 
held  to  be  an  insufficient  allegation  of  residence  in  the  absence  of 
express  contradictory  evidence.  It  may  possibly  be  that  no  such 
case  can  be  found,  because  it  never  before,  perhaps,  had  been  claimed 
that  such  an  allegation  is  equivalent  to  an  allegation  of  residence. 
In  fact,  we  find  in  the  provisions  of  the  law  in  regard  to  supple- 
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mentary  proceedings  an  express  provision  recognizing  the  fact  that 
doing  business  in  a  location  is  not  residence,  because  an  execution, 
to  form  the  foundation  for  the  examination  of  a  debtor  in  such  pro- 
ceedings, may  be  issued  to  the  sheriff  of  the  county  where  the  judg- 
ment debtor  has  at  the  time  of  the  commencement  of  the  proceed- 
ing a  place  for  the  regular  transaction  of  business  in  person,  or  to 
the  sheriff  of  the  county  where  he  resides  if  he  is  a  resident  of  the 
state.  It  is  apparent,  therefore,  that  an  allegation  that  a  party  is 
doing  business  is  by  no  means  an  allegation  of  residence.  Our  at- 
tention is  called  to  cases  where  presumptions  have  been  indulged  in 
for  the  purpose  of  establishing  residence.  But  presumptions  can- 
not be  indulged  in  to  sustain  an  attachment,  because  the  facts  neces- 
sary to  sustain  the  attachment  must  be  proved  by  affidavit  to  the 
satisfaction  of  the  judge  granting  the  same;  not  by  presumption, 
but  by  affidavit  It  would  seem,  therefore,  that  the  allegations  con- 
tained in  these  papers  were  insufficient  to  establish  residence. 

We  then  come  to  consider  the  question  as  to  whether  additional 
papers  could  be  allowed  to  be  filed  nunc  pro  tunc  for  the  purpose  of 
sustaining  the  attachment  The  rule  seems  to  be  thoroughly  weU 
settled  that,  where  a  motion  is  made  to  vacate  an  attachment 
upon  the  papers  upon  which  it  was  granted,  the  attachment  must 
stand  or  fall  according  to  the  sufficiency  of  those  papers.  Book- 
binding Co.  v.  Hart,  85  N.  Y.  500;  Bank  v.  Alberger,  75  N.  Y.  179; 
Yates  v.  North,  44  N.  Y.  271;  Smith  v.  Arnold,  33  Hun,  484;  Kahle 
v.  Muller,  57  Hun,  144,  11  N.  Y.  Supp.  26. 

There  is  another  defect  in  the  papers  presented,  which,  although 
attention  has  not  been  called  to  it  by  the  counsel  for  the  appellant,  in 
view  of  the  conclusion  at  which  we  have  arrived  upon  the  other  branch 
of  the  case,  we  do  not  think  should  be  passed  unnoticed.  The  allega- 
tion is  that  the  source  of  deponent's  information  and  belief  as  to  the 
presentation  and  protest  of  the  note  in  question,  and  the  giving  of 
notice,  is  founded  upon  a  cable  received  from  the  correspondent  of 
the  deponent's  firm  in  London.  This  is  wholly  insufficient  to  form 
any  basis  of  judicial  action.  The  judge  granting  the  attachment  must 
be  satisfied  by  the  evidence  presented,  and  he  cannot  be  satisfied  by 
the  satisfaction  of  the  affiant.  It  is  not  the  plaintiff  that  is  to  be 
satisfied ;  it  is  the  judge  granting  the  attachment  And  there  is  no 
judicial  reason  for  the  judge's  satisfaction  simply  because  the  plain- 
tiff is  satisfied,  which  is  all  that  such  an  allegation  amounts  to. 
The  affiant  is  satisfied  of  the  fact  because  of  the  cable;  but  what  is 
in  the  cable  the  court  is  not  informed,  and  it  is  impossible  for  it 
to  tell  whether  the  affiant's  satisfaction  is  justified  by  the  cable 
or  not  Being  a  party  interested,  he  may  have  been  satisfied,  and 
have  believed  without  the  slightest  foundation  for  any  such  satisfac- 
tion or  belief.  Where  a  party  alleges  upon  information  and  belief, 
and  states,  that  the  sources  of  his  information  are  certain  writings, 
the  court  is  entitled  to  know  what  the  writings  are,  in  order  to  see 
whether  the  affiant  is  justified  in  his  belief  or  not.  In  other  words, 
on  these  applications,  facts,  not  inferences,  must  be  presented. 
Bank  v.  Alberger,  78  N.  Y.  252;  McCulloh  v.  Aeby  &  Co.  (Sup.) 
9  N.  Y.  Supp.  361;  and  other  cases  might  be  cited.    To  sum  up  the 
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whole  matter,  it  would  seem  that  it  is  necessary  that  there  should 
be  presented  to  the  court,  upon  the  face  of  the  papers,  facts  establish- 
ing a  reasonably  certain  right  of  recovery;  and  where  the  existence 
of  certain  facts  is  necessary  to  a  recovery,  unless  such  facts  are 
shown,  there  is  presented  no  right  to  recover,  nor  is  any  cause  of 
action  shown  to  exist. 

Notwithstanding  that  the  main  question  involved  on  this  appeal 
has  been  determined  by  this  court  repeatedly,  in  view  of  the  mag- 
nitude of  the  interests  involved,  and  the  interesting  argument  pre- 
sented upon  the  part  of  the  appellant,  it  has  been  thought  necessary 
to  amplify  somewhat,  in  order  that  the  position  of  the  court  might 
be  clearly  understood. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
motion  to  vacate  the  attachment  granted,  with  costs.    AH  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17.  1896.) 

1.  Negotiable  Instruments— Note  Payable  to  Decedent's  Estate. 

An  Instrument  payable  "to  the  order  of  the  estate  of  a  decedent  Is  a 
promissory  note  payable  to  a  fictitious  payee. 

8.  Attachment— Affidavit— Statement  of  Indebtedness. 

An  affidavit  stated  that  "the  said  indebtedness  arose  as  follows";  that 
at  a  certain  time  and  place  defendant  for  value  made  its  "promissory  note 
*  *  *  to  the  order  of  the  estate  of"  one  L.,  deceased,  for  a  certain  sum. 
and  that  said  "note"  for  a  valuable  consideration  was  indorsed  and  deliv- 
ered to  plaintiff.  Held,  that  such  affidavit  stated  facts  justifying  the  con- 
clusion that  plaintiff  had  a  good  cause  of  action,  and  was  therefore  suf- 
ficient, though  the  "note"  referred  to  should  not  be  regarded  as  such. 

Appeal  from  special  term,  New  York  county. 

Action  by  Adolph  Lewinsohn  against  the  Kent  &  Stanley  Com- 
pany. Prom  an  order  denying  a  motion  to  vacate  a  warrant  of 
attachment,  William  G.  McGrath,  a  junior  attaching  creditor,  ap- 
peals. Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Britton  Havens,  for  appellant. 
James  F.  Horan,  for  respondent. 

O'BRIEN,  J.  A  motion  was  made  by  a  subsequent  lienor  and 
junior  attaching  creditor  to  vacate,  upon  the  papers  on  which  it 
was  granted,  a  warrant  of  attachment  issued  in  plaintiffs  favor 
against  defendant.  The  plaintiff,  against  objection,  was  permit- 
ted to  read  in  opposition  the  judgment  roll,  showing  that  his  at- 
tachment had  merged  into  a  judgment  The  two  grounds  urged 
upon  this  appeal  for  reversal  are  that  it  was  error  to  permit  the 
plaintiff,  in  opposition  to  the  motion  to  vacate,  to  read  and  pre- 
sent the  judgment  roll  in  this  action;  and,  second,  that  the  affida 
vit  upon  which  the  warrant  of  attachment  was  granted  was  insoffi- 
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dent,  as  not  Betting  forth  facts  to  establish  a  cause  of  action 
against  the  defendant 

In  considering  this  second  objection  it  is  necessary  to  refer  at 
length  to  the  affidavit  upon  which  the  attachment  attacked  was 
based.  After  reciting  the  residence  of  the  plaintiff  and  the  non- 
residence  of  the  defendant,  and  that  the  latter  was  indebted  in  a 
certain  sum  over  and  above  all  counterclaims,  it  reads  as  follows: 

"The  said  Indebtedness  arose  as  follows:  In  the  city  of  Pawtucket,  Rhode 
Island,  on  or  about  the  12th  day  of  May,  1894,  the  defendant,  for  value  re- 
ceived, made  its  certain  promissory  note  in  writing,  dated  on  said  day, 
wherein  and  whereby  the  defendant  promised  to  pay,  four  months  after  the 
date  thereof,  to  the  order  of  estate  of  D.  G.  Littlefleld,  the  sum  of  ten 
thousand  dollars,  at  First  National  Bank  of  Pawtucket,  Rhode  Island,  and 
thereafter,  before  maturity,  for  a  valuable  consideration,  duly  delivered  the 
said  note  to  the  said  estate  of  D.  O.  Littlefleld,  which  said  estate  thereafter 
duly  Indorsed  the  same,  but  without  recourse  as  against  the  said  estate  of 
D.  G.  Littlefleld,  and  for  a  valuable  consideration  delivered  the  same  to 
James  C.  McCoy,  who  thereafter  duly  Indorsed  the  same,  but  without  recourse 
as  against  the  said  James  C.  McCoy,  and  for  a  valuable  consideration  deliv- 
ered the  same  to  the  plaintiff  herein,  who  is  still  the  lawful  owner  and 
holder  thereof." 

Then,  omitting  a  statement  as  to  where  the  second  instrument 
was  made,  it  in  similar  language  states  that  defendant  made  its 
certain  other  promissory  note.  It  will  thus  be  seen  that  the 
plaintiff  bases  his  right  to  recover  the  sums  specified  from  the 
defendant  upon  two  alleged  promissory  notes  made  by  the  defend- 
ant to  the  order  of  the  estate  of  D.  G.  Littlefleld,  and  delivered  to 
the  said  estate,  which  said  estate  thereafter  duly  indorsed  the 
same,  and  delivered  them  to  James  C.  McCoy,  who  thereafter  duly 
indorsed  and  delivered  the  same  to  the  plaintiff.  It  is  insisted 
that,  as  there  is  no  such  legal  entity  as  the  estate  of  D.  Or.  Little- 
fleld, the  alleged  notes  could  not  have  been  delivered  to  it,  or  in- 
dorsed or  delivered  by  it,  and  that  for  this  reason  the  instru- 
ments set  forth  are  not  promissory  notes,  they  could  not  have 
been  "indorsed,"  and  such  a  statement  without  other  facts  is  not 
an  allegation  of  assignment  of  them  to  the  plaintiff,  nor  would 
the  title  so  pass  to  him  as  to  enable  him  to  recover  upon  them 
against  the  maker,  upon  the  facts  alleged. 

There  is  undoubted  conflict  in  the  authorities  as  to  whether  an 
instrument  such  as  is  here  described  is  or  is  not  a  promissory 
note.  Thus,  in  Daniel  on  Negotiable  Instruments  (section  100)  it 
is  said: 

"Where  the  writing  ran,  'I  owe  the  estate  of  A.  B.  $190,'  it  was  held  that 
no  payee  was  sufficiently  designated,  and  it  was  Inferred  under  the  circum- 
stances to  be  a  mere  memorandum  of  a  balance  due.  But  it  has  been  held 
that  a  note  regular  in  form,  payable  'to  the  estate  of  T.  A.  Thornton,'  might 
be  sued  on  by  Thornton's  personal  representative.  The  contrary  view,  how- 
ever, has  been  taken." 

But  it  is  unnecessary  for  us  to  determine  this  conflict,  because  there 
are  other  considerations  which  we  deem  controlling  as  to  the  suffi- 
ciency of  the  affidavit  The  plaintiff  was  not  bound  to  show  that 
he  had  a  cause  of  action  upon  the  promissory  note,  but  he  was 
obliged  to  show  that  he  had  an  action  upon  a  contract;  and  in 
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this  connection  it  is  immaterial  whether  an  instrument  is  described 
in  the  affidavit  as  a  promissory  note,  if  sufficient  facts  are  other- 
wise presented  to  justify  the  conclusion  that  the  plaintiff  had  a  good 
cause  of  action;  and  therefore  it  is  unnecessary  to  determine  whether 
the  instrument  is  a  promissory  note,  or  an  evidence  of  indebtedness, 
or  an  assignment  of  a  contract  to  pay,  the  question  being,  is  there 
furnished  evidence  of  a  prima  facie  right  in  the  plaintiff  to  recover 
as  against  the  defendant?  If  the  instrument  described  is  a  promis- 
sory note,  then  there  is  no  question  but  that  a  good  cause  of  action 
is  set  forth.  If,  however,  we  take  the  view  most  favorable  to  the 
appellant,  that  there  is  no  such  legal  entity  as  the  estate  of  D.  G. 
Littlefield,  it  being  alleged  that  the  defendant,  as  the  maker  of  the 
instrument  described,  for  a  valuable  consideration,  duly  delivered 
said  note  to  the  said  estate  of  D.  G.  Littlefield,  which  said  estate 
thereafter  duly  indorsed  the  same,  then  we  think  it  was  a  promissory 
note  with  a  fictitious  payee. 

The  question  then  presented  is,  what  is  the  binding  nature  of  such 
an  instrument?  Under  our  Revised  Statutes,  it  is  provided  that 
notes  made  payable  "to  the  order  of  a  fictitious  person  shall,  if 
negotiated  by  the  maker,  have  the  same  effect  *  *  *  as  against 
the  maker  •  *  *  as  if  payable  to  bearer."  4  Rev.  St  (8th  Ed.) 
p.  2499,  §  5.  It  appearing,  however,  that  this  was  an  instrument 
made  in  Rhode  Island  and  payable  there,  it  is  to  be  construed  under 
the  Rhode  Island  law;  and,  in  the  absence  of  proof  to  that  effect, 
it  will  not  be  presumed  that  the  statute  law  in  that  state  and  this 
is  the  same,  though  there  is  a  presumption  that  the  common  law 
is  the  same  in  both  states.  An  examination  of  the  common  law 
of  this  state  on  the  subject  prior  to  the  enactment  of  the  provi- 
sions of  the  Revised  Statutes  quoted  will  show  that  the  statute 
but  expresses  such  common  law,  and,  in  accordance  with  the  pre- 
sumption that  may  be  indulged  in  as  to  the  similarity  of  the  com- 
mon law  of  both  states,  we  think  that  thereunder  a  note  payable 
to  the  order  of  a  fictitious  person,  if  negotiated  by  the  maker,  as 
against  him,  is  equally  as  binding  as  though  payable  to  bearer. 
That  such  is  the  construction  to  be  given  to  such  an  instrument 
as  the  one  under  consideration,  we  think,  is  sustained  not  only  by 
decisions,  but  also  by  the  best  text  writers.  Thus,  it  is  said  in 
Daniel  on  Negotiable  Instruments  (section  93): 

"By  executing  a  promissory  note,  the  maker  engages  to  pay  the  amount 
therein  named  to  the  bearer,  If  It  be  payable  to  bearer;  to  the  payee  or 
order,  If  It  be  payable  to  a  particular  person  or  order.  By  the  very  act  of 
engaging  to  pay  to  a  particular  payee,  he  acknowledges  his  capacity  to  re- 
ceive the  money,  and  also  his  capacity  to  order  it  to  be  paid  to  another.  And 
therefore,  if  the  maker  Is  sued  by  an  indorsee  of  the  payee,  he  cannot  defend 
himself  on  the  ground  that  the  payee  had  no  capacity  to  indorse  it  by  reason 
of  being  an  infant,  a  married  woman,  a  bankrupt,  a  fictitious  person,  a  Cor- 
poration without  legal  existence,"  etc. 

See,  also,  Scott  v.  Parker  (City  Ct  N.  Y.)  5  N.  Y.  Supp.  753. 

We  think,  therefore,  that  the  instrument  was  a  promissory  note, 
payable  to  a  fictitious  payee,  and,  having  been  negotiated  by  the 
maker,  was  payable  to  bearer;  and  there  being  an  allegation  that 
it  was  delivered  to  the  plaintiff,  and  that  he  is  the  owner  and 
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holder  thereof,  we  think  there  was  a  sufficient  statement  of  a  cause 
of  action.  But,  even  if  the  question  should  be  raised  as  to  the 
validity  of  the  instrument  as  a  promissory  note,  this,  as  stated, 
would  not  be  fatal  to  the  plaintiff's  right  to  the  attachment  As 
correctly  urged  by  the  respondent,  considerations  which  are  im- 
portant only  in  connection  with  questions  turning  upon  the  nego- 
tiability of  a  note  can  have  no  bearing  upon  questions  dealing 
wholly  with  the  debt  upon  which  the  note  is  based;  and,  though 
we  should  regard  it  as  neither  a  promissory  note  nor  negotiable, 
there  is  a  statement  in  the  affidavit  of  the  existence  of  a  valid  in- 
debtedness in  favor  of  the  plaintiff  and  against  the  defendant. 

We  have  examined  the  cases  upon  the  authority  of  which  the 
appellant  insists  that,  if  the  instrument  is  not  negotiable,  it  could 
not  be  assigned  or  transferred  by  indorsement,  and  we  find  that 
no  such  question  was  therein  determined.  Richards  v.  Warring, 
•40  N.  Y.  576,  and  Cromwell  v.  Hewitt,  40  N.  Y.  491,  are  not  au- 
thorities for  the  claim  advanced  by  appellant  that  the  instru- 
ments, if  not  negotiable,  could  not  have  been  indorsed,  and  that 
such  a  statement,  without  other  facts,  is  not  an  assignment  of  them 
to  the  plaintiff,  nor  would  the  title  to  them  so  pass  to  him.  In 
those  cases  the  question  was  whether  one  who  writes  his  name 
upon  the  back  of  a  nonnegotiable  note  was  to  be  held  by  the  holder 
as  the  guarantor  or  maker,  and  as  to  whether  he  was  entitled  to 
notice  of  demand  or  nonpayment;  and  they  are  authority  for  the 
proposition  that  if  the  person  so  sued  was  not  an  indorser  of  a 
negotiable  note,  but  could  be  held  as  ^guarantor  or  maker,  a  recov- 
ery could  be  had  against  him  without  notice  of  demand  or  non- 
payment Under  our  Code  of  Civil  Procedure  (section  534),  where 
one  claims  upon  an  instrument  for  the  payment  of  money  only, 
all  that  is  necessary  is  to  set  forth  a  copy  of  the  instrument,  and 
state  the  amount  due  thereon.  Such  an  allegation  is  equivalent 
to  setting  forth  the  instrument  according  to  its  legal  effect.  Here 
the  plaintiff  not  only  describes  the  instrument,  but  goes  further, 
and  shows  that  it  was  negotiated  by  the  maker  for  value,  what 
payments  were  made  thereon,  the  amount  now  due,  and  that  plain- 
tiff is  now  the  lawful  owner  and  holder  thereof.  We  think,  there- 
fore, that  the  affidavit  on  which  the  warrant  was  granted  afforded 
prima  facie  legal  evidence  of  the  existence  of  a  cause  of  action  on 
a  contract 

As  to  the  presentation  and  reading  of  the  judgment  roll  in  op- 
position to  the  motion,  since  we  attach  no  importance  to  the  fact, 
and  as  no  injury  was  done  the  appellant,  because,  in  our  view,  the 
original  affidavit  upon  which  the  warrant  was  based  was  suffi- 
cient, the  question  need  not  be  discussed  further  than  to  say  that 
the  contention  of  the  appellant  that,  because  the  motion  was  found- 
ed only  upon  the  papers  on  which  the  warrant  was  granted,  no 
other  papers  could  be  employed  to  supply  defects  in  the  original 
papers,  is  supported,  not  only  by  the  cases  in  the  court  of  appeals 
of  Bookbinding  Co.  v.  Hart,  85  N.  Y.  500,  Bank  v.  Alberger,  75  N. 
Y.  179,  and  Yates  v.  North,  44  N.  Y.  271,  but  also  by  the  cases  in 
this  court  of  Smith  v.  Arnold,  33  Hun,  484,  and  Kahle  v.  MulJer, 
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57  Hun,  144,  11  N.  Y.  Supp.  26,  and  in  the  case  of  Ladenburg  v. 
Bank  (herewith  handed  down)  33  N.  Y.  Supp.  821. 

The  order,  therefore,  should  be  affirmed,  with  f  10  costs  and  dis- 
bursements.   All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17.  1895.) 

Labceny— Evidence— Value  op  Goods  Stolen. 

A  finding  as  to  the  value  of  the  goods  stolen,  for  the  purpose  of  fixing 
the  degree  of  the  crime,  will  not  be  disturbed,  where  the  court  charged 
that  the  Jury  were  not  bound  by  the  testimony  of  the  people's  witnesses, 
but  could  judge  of  the  value  for  themselves,  and  at  the  same  time  directed 
their  attention  to  the  importance  of  such  determination. 

Appeal  from  court  of  general  sessions,  New  York  county. 

John  V.  Alexander  was  convicted  of  grand  larceny  in  the  second 
degree,  and  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  PARKER, 
JJ. 

Uriah  W.  Tompkins,  for  appellant. 

John  R.  Fellows,  Dist.  Atty.,  for  the  People. 

PARKER,  J.  The  defendant  was  convicted  of  grand  larceny  in 
the  second  degree  in  the  court  of  general  sessions  of  the  peace,  in 
June,  1894.  The  articles  for  the  stealing  of  which  he  was  convicted 
■consisted  of  a  traveling  rug,  an  overcoat,  undercoat,  and  vest  The 
circumstances  under  which  the  theft  is  alleged  to  have  been  com- 
mitted are  as  follows:  The  defendant  procured  an  assignment  of  a 
chattel  mortgage,  executed  by  Ferdinand  Pontrichet  and  wife,  cover- 
ing household  furniture,  goods,  and  wearing  apparel,  under  which 
he  had  a  right  to  enter,  as  he  did,  the  premises  where  the  articles 
were,  to  get  possession  of  them.  The  seizure  of  the  mortgaged  prop- 
erty was  made  by  the  defendant  personally,  or  by  those  there  present 
with  him,  acting  under  his  directions.  It  was  proved  that  he  either 
took  or  caused  to  be  taken  away  other  articles  than  those  described 
in  the  mortgage  and  those  already  named,  which  he  was  charged 
with  stealing,  but  such  articles  were  returned  by  the  defendant  after 
he  had  been  arrested  and  arraigned  in  the  police  court.  The  evi- 
dence bearing  upon  the  taking  of  the  articles  in  question  was  of 
such  a  character  as  to  support  the  finding  of  the  jury  that  he  did 
take  them.  With  much  elaboration  and  perfect  fairness  the  court 
submitted  to  the  jury  the  question  of  intent,  and,  they  having  passed 
upon  it  adversely  to  the  defendant,  and  upon  evidence  sufficient 
to  sustain  the  finding,  their  verdict  is  conclusive.  Carrington  v.  " 
People,  6  Parker,  Cr.  R.  342;  People  v.  Mclnerney,  5  N.  Y.  Cr.  R.  47. 
Indeed,  the  defendant  does  not  contend,  upon  this  review,  that  the 
evidence  bearing  upon  the  question  of  intent  was  not  of  such  a 
character  as  to  present  a  question  for  the  jury.  His  view  seems  to 
be  that,  under  the  evidence,  the  only  crime  of  which  defendant  should 
have  been  convicted  was  that  of  petit  larceny.  In  support  of  this 
position  he  insists  that  the  traveling  rug  was  included  in  the  chattel 


PEOPLE  v.  ALEXANDER. 


Sap.  Ct.] 


IN  RE  HKUSER's  ESTATE. 


8S1 


mortgage,  leaving  but  three  secondhand  articles,  which  he  claims 
were  of  less  value  than  |25.  The  difficulty  with  his  contention  is 
twofold:  (1)  There  is  evidence  that  the  rug  in  dispute  was  not 
included  in  ithe  articles  covered  by  the  mortgage,  and  whether  it 
was,  therefore,  was  a  question  for  the  jury,  and  it  was  submitted  to 
them  by  the  court  in  a  manner  wholly  unobjectionable.  Under  this 
state  of  the  record  it  would  be  assumed  in  support  of  the  judgment 
that  the  jury  found  the  fact  to  be  as  claimed  by  the  evidence  on  the 
part  of  the  people.  (2)  If  it  could  be  held  that  the  jury  did  not  find, 
or  had  no  right  to  find,  that  the  defendant  took  the  rug,  still  the 
evidence  as  to  the  value  of  the  other  three  articles  is  of  such  a 
character  as  to  sustain  the  verdict  The  evidence  adduced  on  behalf 
of  the  people  was  that  the  four  articles  were  worth  f 54,  but  the 
court  was  careful,  not  only  in  its  charge  to  the  jury  in  the  first  in- 
stance, but  later  on,  and  in  response  to  their  request  for  further  in- 
structions, to  inform  them  that  they  were  not  bound  by  the  valua- 
tion placed  upon  the  articles  by  the  people's  witnesses,  but  could 
judge  of  the  value  for  themselves;  at  the  same  time  directing  their 
attention  sharply  to  the  importance  of  such  determination  to  the  de- 
fendant, pointing  out  with  perfect  clearness  that  defendant  could  not 
be  convicted  of  any  graver  offense  than  that  of  petit  larceny  should 
they  find  the  value  of  the  articles  to  be  $ 25  or  less.  With  such  in- 
structions in  mind,  the  jury  reached  the  conclusion  that  the  articles 
stolen  were  of  greater  value  than  f  25,  and  rendered  their  verdict  ac- 
cordingly. With  that  determination,  in  the  light  of  the  evidence 
bearing  upon  the  question  of  value,  this  court  cannot  interfere.  No 
other  questions  are  presented  by  the  appellant.  The  judgment  ren- 
dered upon  the  verdict  of  conviction  should  be  affirmed.    All  concur. 


In  re  HEUSER'S  ESTATE. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Executors  and  Admotistbators— Accounting — Necessity  op  Objections. 

On  an  accounting  by  an  administrator,  no  Inquiry  can  be  bad  into  any 
matters  not  connected  with  the  account  filed  or  specified  by  objections 
filed,  as  the  account  and  the  objections  thereto  represent  the  pleadings, 
from  which  the  issues  to  be  tried  must  be  determined. 

Appeal  from  surrogate's  court,  New  York  county. 

Judicial  settlement  of  the  accounts  of  Henry  Heuser,  as  admin- 
istrator of  the  estate  of  Magdalena  Heuser,  deceased.  From  the 
decree  settling  the  accounts,  and  from  an  order  denying  a  motion 
for  a  new  trial,  the  administrator  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Leonard  Bronner,  for  appellant  administrator. 
Porte  V.  Ransom,  for  respondent  special  guardian. 
Marshall  B.  Clarke,  for  respondent  Kittie  K.  Hey  wood. 

O'BRIEN,  J.  Magdalena  Heuser  died,  intestate,  on  the  23d  of 
October,  1885,  leaving,  her  surviving,  her  husband,  the  present  ad- 
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ministrator,  and  four  children,  three  of  whom  were  minors.  In 
February,  1893,  the  administrator  filed  his  petition  for  a  voluntary 
accounting  with  his  account  and  vouchers,  from  which  it  appeared 
that  the  deceased  was  possessed  at  the  time  of  her  death  of  the 
sum  of  $3,000,  which  was  then  on  deposit  in  the  German  Savings 
Bank,  with  which  sum,  together  with  |368.78,  interest  thereon,  the 
administrator  charged  himself,  and  as  against  such  amount  cred- 
ited himself  with  the  sum  of  $1,501.65,  which  he  claimed  to  have 
paid  out  for  funeral  expenses  and  other  disbursements  in  connec- 
tion with  his  administration,  leaving  the  sum  of  $1,867.13  to  be  dis- 
tributed by  the  administrator  among  those  entitled  thereto,  sub- 
ject to  the  deduction  of  commissions  and  the  expenses  of  the  ac- 
counting. The  special  guardian  filed  objections  to  the  account, 
which  related  solely  and  exclusively  to  items  and  matters  set  forth 
and  contained  in  such  account.  On  the  31st  of  May,  1893,  the  hear- 
ing upon  the  objections  came  on  before  the  surrogate,  and,  the  spe- 
cial guardian  having  expressed  a  wish  to  examine  the  adminis- 
trator as  to  the  objections  filed,  what  followed  is  thus  set  forth  in 
the  record.  Addressing  the  surrogate,  the  special  guardian  said: 
"I*hould  like  to  examine  the  administrator.  The  Surrogate:  With 
reference  to  the  fourth  objection?  The  Special  Guardian:  Yea, 
sir."  The  administrator  was  then  placed  upon  the  stand,  and  ex- 
amined at  length  as  to  when  he  became  acquainted  with  the  de- 
ceased, the  date  of  his  marriage  with  her,  and  his  relations  to  the 
business  which  at  the  time  of  the  marriage  was  being  carried  on 
by  the  deceased.  From  such  testimony  it  appeared  that  the  ad- 
ministrator became  acquainted  with  the  deceased  some  time  in 
June,  1874,  and  married  her  on  the  20th  of  March,  1878;  that  during 
that  time,  and  up  to  about  May  1,  1879,  she  was  engaged  in  carry- 
ing on  the  liquor  business  at  No.  302  East  Thirty-Fourth  street, 
when  she  moved  to  No.  321  East  Thirty-Fourth  street,  and  there 
she  remained  continuing  the  liquor  business  until  October  24, 1879, 
when  she  sold  her  business  for  the  sum  of  |275  in  cash.  Cm  Oc- 
tober 14,  1879,  purchase  was  made  of  a  saloon  and  boarding  house 
at  No.  905  Third  avenue,  for  the  sum  of  |500,  of  which  $300  was 
paid  in  cash,  and  a  purchase-money  mortgage  for  the  balance  of 
|200  was  advanced  by  the  brewer;  and  this  business  was  continued 
down  to  the  death  of  the  wife,  and  subsequent  thereto,  until  the 
31st  of  August,  1889.  The  money  was  paid  by  the  husband,  and 
the  title  taken  in  his  name;  but  whether  this  business  was  owned 
by  the  administrator  personally,  or  was  conducted  in  his  name  as 
agent  for  the  wife,  was  a  question  which,  upon  the  testimony,  the 
special  guardian  insisted  should  be  resolved  in  the  wife's  favor;  and 
in  this  the  learned  surrogate  agreed,  charging  the  administrator 
with  the  income  from  the  Third  avenue  saloon  at  the  rate  of  |25  a 
month  from  October  23,  1885,  the  date  of  the  death  of  Magdalena 
Heuser,  to  February  3,  1893,  the  date  of  the  filing  of  the  account, 
together  with  the  value  of  the  fixtures,  good  will,  and  stock  and 
license  of  the  saloon.  The  hearing  before  the  surrogate  was  com- 
menced and  completed  on  May  31,  1893;  and,  while  findings  were 
proposed  in  July  of  that  year,  the  entry  of  a  decree  was  adjourned 
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over  from  time  to  time,  and  as  entered  bears  date  November  14, 
1894.  Feeling  aggrieved  at  the  conclusion  reached  as  to  the  own- 
ership of  the  Third  avenue  business  and  prior  to  the  making  of 
any  order  or  decree  by  the  surrogate,  the  administrator  applied  for 
a  new  trial,  on  the  ground  of  newly-discovered  evidence  and  sur- 
prise, which  was  denied;  and  it  is  from  the  decree  and  the  order 
denying  a  new  trial  that  this  appeal  is  taken. 

It  has  been  many  times  held  in  these  proceedings  that  the  ac- 
count filed  and  the  objections  thereto  represent  the  pleadings  of 
the  parties,  and  that  the  issues  to  be  tried  are  to  .be  determined 
therefrom.  The  procedure  adopted  and  the  result  here  show,  we 
think,  the  wisdom  of  adhering  to  the  rule.  Though  no  objection 
was  filed  to  the  account  claiming  that  the  administrator  should  be 
charged  with  anything  more  than  the  amount  left  by  the  deceased, 
and  which  was  on  deposit  in  the  savings  bank,  he  was  examined 
at  the  request  of  the  special  guardian,  not  as  to  matters  connected 
with  the  objections  filed,  but  in  regard  to  his  relations  to  the 
business  carried  on  by  him  or  by  his  wife,  or  both  of  them  jointly, 
and,  without  any  notice  or  intimation  that  such  a  claim  would  be 
made,  he  was  held  liable  to  account  for  the  profits,  good  will,  stock, 
and  fixtures  of  the  Third  avenue  business.  We  think  the  adminis- 
trator was  entitled  to  some  notice  that  such  a  claim  would  be  ad- 
vanced upon  his  accounting,  and  the  orderly  way  of  doing  this 
would  have  been  to  file  a  proper  objection.  Without  this  being 
done,  however,  the  administrator,  as  stated,  was  examined  at  length 
in  regard  to  his  business  for  many  years  back.  That  he  did  not 
know  the  purpose  of  the  inquiry,  and  was  not  prepared  to  maintain 
his  claim  to  the  ownership  of  the  business,  appears  from  the  record, 
wherein,  in  respect  to  transactions  that  took  place  some  years  prior 
to  the  date  of  his  examination,  he  gave  answers  which  were  not 
only  inconsistent,  but  at  times  not  intelligible;  and  the  reason  for 
this,  in  addition  to  the  lapse  of  time,  is  shown  by  the  affidavits 
presented  upon  the  motion  for  a  new  trial,  from  which  it  appears 
that  the  administrator  is  somewhat  deaf,  not  overintelligent,  and 
failed  to  apprehend  the  meaning  of  many  of  the  questions  put  to 
him.  It  was  also  shown  upon  such  motion  that  written  docu- 
ments connected  with  the  purchase  of  the  Third  avenue  store  were 
in  the  possession  of  the  administrator,  which,  had  he  been  in  any 
way  apprised  of  the  claim  to  be  made,  he  could  have  produced,  and 
which  would  seemingly  have  a  tendency  to  establish  the  claim  ad- 
vanced by  him  upon  the  motion  that  he  was  able  to  prove  that  the 
Third  avenue  business  belonged  to  him  individually,  and  not  to  the 
deceased.  We  think  that  the  situation  was  one  which  required  that 
the  discretion  vested  in  the  surrogate  to  grant  a  rehearing  should 
have  been  exercised  in  favor  of  the  administrator.  Were  it  not 
for  the  conclusion  reached  that  the  administrator  had  appropriated 
and  failed  to  account  for  property  belonging  to  the  deceased,  there 
would  be  no  valid  reason  for  depriving  him  of  his  commissions,  and 
charging  him  personally  with  the  expenses  of  the  accounting,  which, 
in  connection  with  the  other  terms  of  the  decree,  bore  most  rigor- 
ously against  the  administrator.  It  may  be  that  the  same  conclu- 
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sion  will  be  reached  after  a  thorough  and  proper  examination  has 
been  had;  but  we  think  that  the  interest  of  justice  and  of  the 
propf.r  and  orderly  procedure  which  should  be  observed  require 
that  those  opposed  should  file  proper  objections,  and  then  the  ad- 
ministrator should  be  permitted,  if  he  can,  to  sustain  his  claim. 
So  much  of  the  decree,  therefore,  as  charges  the  administrator  with 
the  net  income,  good  will,  etc.,  of  the  Third  avenue  business;  and 
the  order  denying  a  rehearing  on  that  question  should  be  reversed, 
without  costs  upon  this  appeal,  and  leaving  all  questions  as  to 
eosts  and  allowances  to  be  awarded  and  the  commissions  of  the  ad- 
ministrator for  the  consideration  and  determination  of  the  surro- 
gate upon  the  retrial  hereby  ordered.   All  concur. 


PEOPLE  v.  AMERICAN  STEAM-BOILER  INS.  CO.  OF  NEW  YORK  CITY. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1896.) 

Casualty  Insurance  Companies— Dissolution— Right  to  Deposit. 

Laws  1892.  c.  690,  8  14,  provides  that,  so  long  as  a  company  which 
has  deposited  securities  with  the  superintendent  of  insurance  shall  con- 
tinue solvent,  and  comply  with  the  insurance  laws,  it  may  collect  the 
interest  on  Its  deposit  Section  70  provides  that,  when  a  receiver  of  such 
company  is  appointed  and  qualified,  he  shall  take  possession  of  the  se- 
curities deposited.  Held,  that  the  receiver  of  a  solvent  company,  which 
had  been  dissolved  because  it  had  discontinued  Its  business,  was  entitled 
to  the  Interest  collected  by  the  superintendent  of  insurance  on  the  se- 
curities deposited.  Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Proceeding  for  the  dissolution  of  the  American  Steam-Boller  In- 
surance Company  of  New  York  City.  From  an  order  requiring  the 
superintendent  of  insurance  to  pay  certain  moneys  to  the  receiver, 
the  insurance  department  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Charles  W.  Francis,  for  appellant 
J.  C.  O'Connor,  for  the  People. 

FOLLETT,  J.  The  American  Steam-Boller  Insurance  Company 
was  incorporated,  pursuant  to  chapter  463,  Laws  1853,  with  an  au- 
thorized and  paid-up  capital  of  $200,000.  By  the  sixth  section  of 
this  statute,  as  amended  by  chapter  551,  Laws  1853,  insurance  cor- 
porations were  required  to  deposit  with  the  comptroller  of  this  state 
securities  of  a  certain  value  to  be  held  by  him,  pursuant  to  this 
provision  of  said  section: 

"The  comptroller  shall  hold  such  stocks  or  securities  as  security  for  policy 
holders  in  said  companies;  but,  so  long  as  any  company  so  depositing  shall 
continue  solvent,  may  permit  such  company  to  collect  the  Interest  or  divi- 
dends on  its  stocks  or  securities  so  deposited,  and,  from  time  to  time,  to 
withdraw  any  of  such  securities,  on  depositing  with  the  comptroller  other 
securities  of  like  character,  the  market  value  of  which  shall  be  at  the  time 
of  such  deposit  at  or  above  par." 

By  chapter  366,  Laws  1859,  the  insurance  department  was  created, 
and  the  securities  deposited  with  the  comptroller  were  transferred 
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to  the  department  of  insurance,  and  thereafter  all  securities  were 
required  to  be  deposited  with  that  department  November  5,  1883, 
the  American  Steam-Boiler  Insurance  Company  deposited  with  the 
insurance  department,  pursuant  to  said  section,  United  States  4£ 
per  cent  registered  bonds  of  the  par  value  of  f 100,000,  which  were 
subsequently  withdrawn,  and  consolidated  3  per  cent  stock  or  dock 
bonds  of  the  city  of  New  York  (the  interest  on  which  is  payable  on 
May  1st  and  November  1st  in  each  year)  were  substituted  in  the 
place  of  the  bonds  of  the  United  States  so  withdrawn.  By  section 
2  of  chapter  517,  Laws  1888,  it  was  provided: 

"Sec.  2.  The  stock  and  securities  so  deposited  may  be  exchanged  from  time 
to  time  for  other  securities,  receivable  as  aforesaid,  and  so  long  as  the  com- 
pany so  depositing  shall  continue  solvent  and  comply  with  the  laws  of  this 
state,  it  may  be  permitted  by  the  said  superintendent  to  collect  the  Interest 
or  dividends  on  said  deposit" 

In  1892  the  statutes  relating  to  insurance  were  revised  and  con- 
solidated by  chapter  CM,  and  by  section  14  of  this  act  it  is  provided : 

"Sec  14.  Exchange  of  securities;  interest— The  stocks  and  securities  de- 
posited with  the  superintendent  of  Insurance,  pursuant  to  the  provisions  of 
this  chapter,  or  heretofore  deposited  with  him,  may  be  exchanged  from  time 
to  time  for  other  securities  receivable  as  provided  in  this  chapter,  and  so 
long  as  the  corporation  depositing  the  securities  shall  continue  solvent  and 
comply  with  the  laws  of  the  state,  It  shall  be  permitted  by  the  superintendent 
to  collect  the  interest  or  dividends  on  such  deposits." 

November  6, 1893,  an  action  was  begun  in  this  court  to  dissolve  the 
corporation,  pursuant  to  the  third  subdivision  of  section  1785  of  the 
Code  of  Civil  Procedure: 

"Sec  1785.  In  either  of  the  following  cases,  an  action  to  procure  a  judg- 
ment dissolving  a  corporation,  created  by  or  under  the  laws  of  the  state, 
and  forfeiting  its  corporate  rights,  privileges,  and  franchises,  may  be  main- 
tained, as  prescribed  in  the  next  section:  *  *  *  3.  Where  it  has  suspended 
its  ordinary  and  lawful  business  for  at  least  one  year." 

On  the  21st  of  November,  1893,  a  final  judgment  was  entered  in  the 
action,  dissolving  the  corporation,  under  which  Henry  S.  Ward  was 
appointed  permanent  receiver  of  the  corporation  and  of  its  assets. 
The  receiver  gave  a  bond,  which  was  duly  approved,  and  since  that 
time  be  has  been  engaged  in  the  discharge  of  his  duties.  The  1st 
day  of  May,  1894,  the  insurance  department  collected  $1,500, — the 
interest  due  on  that  date  on  said  bonds, — and  thereafter  the  receiver 
duly  demanded  the  payment  of  said  sum  to  him,  which  was  re- 
fused, and  in  June,  1894,  he  applied  at  a  special  term  of  this  court 
for  an  order  requiring  the  department  to  pay  over  said  sum.  The 
motion  was  denied,  but, on  appeal  the  order  was  reversed  by  this 
court,  and  leave  granted  to  make  a  new  motion.  81  Hun,  498,  31 
N.  Y.  Supp.  155.  In  the  meantime  $1,500, — the  interest  due  on 
said  bonds  November  1,  1894, — fell  due,  which  the  department  also 
collected.  This  sum  was  duly  demanded  bv  the  receiver,  and  upon 
refusal  a  motion  was  made  for  an  order  requiring  the  department 
to  pay  to  the  receiver  said  two  sums,  amounting  to  $3,000,  which 
was  granted,  and  the  department  appealed. 

By  the  record  it  appears  that  the  American  Steam-Boiler  Insurance 
Company  is  not  insolvent,  but  has  sufficient  assets  to  pay  all  of  its 
liabilities,  and,  besides,  a  considerable  dividend  to  its  shareholders. 
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The  corporation  was  not  dissolved  because  it  was  insolvent,  but  be- 
cause it  chose  to  discontinue  its  business.  These  facts  are  not  dis- 
puted. It  is  clear  that  the  department  has  no  right  to  collect  and 
hold  the  interest  on  the  ground  that  the  corporation  is  insolvent, 
for  it  is  conceded  that  it  is  not;  nor  can  the  department  retain  the 
interest  on  the  ground  that  the  corporation  has  failed  to  comply  with 
the  laws  of  the  state,  because  it  is  not  alleged  that  it  has  failed  to 
comply  with  the  laws  in  any  respect  The  statutes  authorize  such 
a  corporation  voluntarily  to  discontinue  business  and  wind  up  its 
affairs,  and  we  see  no  ground  on  which  the  department  has  the  right 
to  retain  the  interest  collected  on  the  bonds.  It  is  not  alleged  that 
the  receiver  has  been  guilty  x>t  any  misconduct,  or  that  he  has  not 
discharged  hia  duties  pursuant  to  the  statutes  of  the  state  and  the 
rules  of  the  court  By  section  76  of  chapter  690,  Laws  1892,  it 
is  provided  that,  in  case  an  insurance  corporation  shall  be  adjudged 
to  be  insolvent,  and  a  receiver  shall  be  appointed,  he  "shall  take 
possession  of  all  of  such  assets  and  credits,  fMuding  the  securities 
deposited  in  the  insurance  department."  The  next  section  provides 
that  the  court  may  order  the  securities  held  by  the  department  to  be 
converted  into  money,  and.  the  proceeds  paid  by  the  department  to 
the  receiver.  It  cannot  be  that  the  legislature  intended  that  the 
securities  of  insolvent  corporations  should  be  turned  over  to  re- 
ceivers, or  the  avails  thereof,  pursuant  to  an  order  of  the  court,  and 
that  the  court  should  not  have  power  to  direct  that  the  income 
arising  from  securities  should  be  paid  over  to  the  receiver  of  a  solvent 
corporation  for  the  purpose  of  winding  up  its  affairs.  The  reasons 
given  for  the  judgment  rendered  when  this  case  was  first  before  this 
court  are  sufficient  and  satisfactory,  and  further  discussion  seems 
unnecessary.  The  order  should  be  affirmed,  with  f  10  costs  and  dis- 
bursements. 

O'BRIEN,  J.,  concurs.    VAN  BRUNT,  P.  J.,  dissents. 


BOYLE  v.  STATEN  ISLAND  &  S.  B.  LAND  CO.,  Limited. 
(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

L  Action— Consolidation. 

Under  Code  Civ.  Proc.  $  817,  providing  that  "where  two  or  more  actions 
in  favor  of  the  same  plaintiff  and  against  the  same  defendant,  for  causes 
of  action  which  may  be  joined,  are  pending  In  the  same  court,  the  court 
may,  In  its  discretion,  by  order,  consolidate  any  or  all  of  them  Into  one 
action,"  It  Is  error  before  answer  to  consolidate  two  actions  against  a 
corporation,  one  on  coupon  notes  issued  by  it,  and  the  other  for  mon»y 
alleged  to  have  been  paid  out  for  Its  use,  as  an  order  of  consolidation  will 
not  be  granted  where  the  Issues  In  the  two  actions  are  different,  and  In 
such  case  It  cannot  be  determined  what  the  issues  will  be  until  after 
answers  are  filed. 

8.  Same— Dental  with  Leave  to  Renew. 

In  such  case  the  denial  of  the  motion  to  consolidate  will  be  with  leave 
to  renew.  Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Two  actions  by  William  Lewis  Boyle  against  the  Staten  Island  & 
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South  Beach  Land  Company,  Limited.  From  an  order  of  consolida- 
tion, plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Willard  Parker  Butler,  for  appellant 
Robert  L.  Harrison,  for  respondent 

O'BRIEN,  J.  The  first  action  is  brought  to  recover  the  amount 
of  interest  coupons  on  certain  negotiable  promissory  coupon  notes 
issued  by  the  defendant  corporation  and  payable  to  the  bearer. 
The  second  action  is  brought  to  recover  for  moneys  alleged  to  have 
been  paid  out  to  the  use  of  the  defendant.  Before  answering,  and 
upon  an  affidavit  of  one  of  the  directors  and  principal  owners  of 
the  stock  of  the  defendant,  averring  that  the  plaintiff  is  not  the 
owner  of  the  interest  coupons  sued  upon  in  the  first  action,  and 
that  the  defendant  is  not  indebted  to  the  plaintiff  in  any  sum  in 
the  second  action,  but  that,  on  the  contrary,  the  plaintiff  is  indebted 
to  the  defendant  in  a  large  amount,  as  will  appear  upon  an  account- 
ing (the  claim  being  that  the  plaintiff  was  the  agent  of  the  defend- 
ant, and  manager  of  the  real  estate  constituting  the  property  of 
the  defendant,  the  object  of  which  was  to  manage,  develop,  and 
sell  real  estate),  a  motion  for  the  consolidation  of  both  actions  into 
one  was  made. 

Section  817  of  the  Code  of  Civil  Procedure  provides  that,  "where 
two  or  more  actions  in  favor  of  the  same  plaintiff  and  against  the 
same  defendant,  for  causes  of  action  which  may  be  joined,  are  pend- 
ing in  the  same  court,  the  court  may  in  its  discretion  by  order  con- 
solidate any  or  all  of  them  into  one  action."  No  doubt,  both  of 
these  actions,  being  upon  contract,  could  be  joined  in  one  com- 
plaint; but  this  is  not  necessarily  controlling  upon  the  question 
whether  they  should  or  should  not  be  consolidated.  If  the  issues 
or  the  questions  arising  were  different,  or  if,  for  any  other  good 
and  sufficient  reason,  it  was  not  proper  for  the  court  to  exercise 
its  discretion  in  favor  of  granting  the  motion,  it  should  have  been 
denied.  Whether  the  issues  and  questions  will  be  identical  cannot 
l>e  determined  definitely  until  the  answers  are  interposed.  For 
this  reason,  we  think  it  the  better  practice  to  wait  before  making 
a  motion  to  consolidate  until  after  the  interposition  of  answers, 
because  it  is  only  then  that  the  issues  are  definitely  determined, 
and  thus  the  court  is  in  a  better  position  to  determine  upon  the 
identity  of  issues  or  questions  involved  in  two  or  more  actions 
sought  to  be  consolidated.  Here  the  first  action,  being  to  recover 
upon  coupons,  is  affected  by  section  1778  of  the  Code;  and  there- 
fore, pursuant  to  such  section,  "unless  the  defendant  serves  with  a 
<?opy  of  his  [its]  answer  or  demurrer  a  copy  of  an  order  of  the  judge 
directing  that  the  issues  presented  by  the  pleadings  be  tried,  the 
plaintiff  can  take  judgment  as  in  case  of  default  in  pleading."  By 
the  order  of  consolidation,  no  effect  is  given  to  this  section,  because, 
without  answering,  the  defendant  has  obtained  an  order  directing 
that  the  issues  be  tried  in  connection  with  another  suit  brought 
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against  it  by  the  plaintiff  upon  a  different  cause  of  action,  and 
without  its  being  made  clearly  and  definitely  to  appear  that  the 
questions  or  issues  to  be  tried  are  the  same.  Even  assuming  that 
the  defense  outlined  in  the  affidavit,  that  the  plaintiff  is  not  the 
owner  of  the  coupons,  be  interposed,  the  action  upon  the  coupons 
is  one  that  can  be  tried  upon  the  short-cause  calendar  before  a 
jury;  whereas  in  the  other  action,  if  an  accounting  is  to  be  en- 
tered upon  to  determine  whether  the  plaintiff  is  indebted  to  the 
defendant  or  the  defendant  to  the  plaintiff,  it  may  involve  the  ex- 
amination of  a  long  account,  and  be  referable.  Unless,  therefore, 
it  appeared  that  the  accounting  which  the  defendant  intended  by 
its  answer  to  demand  of  the  plaintiff  as  its  agent  was  in  some  way 
connected  with  the  obtaining  and  possession  of  the  coupons  in 
his  like  capacity  as  agent,  the  similarity  between  the  questions  in- 
volved is  wanting. 

We  think,  upon  the  showing  made,  the  motion  should  have  been 
denied,  and  that  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied,  with  f  10  costs, 
but  with  leave  to  renew  after  issue  joined. 

FOLLETT,  J.,  concurs. 

VAN  BRUNT,  P.  J.  I  dissent  from  so  much  of  this  opinion  as 
proposes  to  grant  leave  to  renew. 


(Supreme  Court,  General  Term,  Second  Department  May  13.  1895.) 

1.  Trover  and  Conversion — What  Constitutes  Conversion. 

Defendant  purchased  a  car  load  of  hay,  which  was  shipped  to  him,  and 
a  draft,  with  the  bill  of  lading  attached,  was  drawn  on  him  by  the  seller. 
Defendant  refused  to  honor  the  draft  on  the  ground  of  delay  in  shipping 
the  hay,  and  wrote  to  the  seller  stating  that  he  would  not  accept  it 
at  that  late  day  at  the  contract  price,  but  that  he  was  willing  to  pay  a 
less  price.  The  seller  did  not  answer  defendant's  letter,  but  Immediately  sold 
the  hay  to  plaintiff,  who  resided  at  the  same  place  as  defendant,  and  the 
bill  of  lading  was  delivered  to  her.  Afterwards  the  hay  arrived,  and  the 
freight  agent  notified  defendant,  to  whom  the  hay  was  addressed,  and  de- 
fendant received  and  sold  it,  supposing  that  the  seller  had  accepted  the 
offer  contained  in  his  letter.  Held,  that  defendant  was  liable  for  conversion 
of  the  hay. 

2.  Same— Who  mat  Sob— Title. 

Goods  were  shipped  by  one  R.  to  defendant  under  contract  of  sale,  and 
a  draft  for  the  price,  with  a  bill  of  lading  attached,  was  forwarded  for 
collection.  Defendant  refused  to  accept  the  draft,  and  it  was  returned. 
R.  then  sold  the  hay  to  plaintiff.  Held  that,  though  plaintiff  never  had  pos- 
session of  the  hay,  she  held  the  title,  and  could  maintain  an  action  for  con- 
version against  defendant,  who  took  possession  of  the  hay  when  it  reached 
its  destination. 


Appeal  from  Rockland  county  court 

Action  by  Orpha  D.  Van  Houten  against  Isaac  E.  Pye.   The  com- 
plaint was  dismissed,  and  plaintiff  appeals.  Reversed. 
Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 


VAN  HOUTEN  v.  PYE. 
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Frank  Comesky,  for  appellant 
Snider  &  Hopper,  for  respondent 

PYKMAN,  J.  In  the  month  of  August,  1893,  the  defendant  pur- 
chased a  car  load  of  baled  hay  of  Kupright  Bros.,  of  Wren,  in  the 
state  of  Ohio,  at  f  16.50  a  ton,  to  be  delivered  at  Nyack,  in  Rockland 
county.  The  freight  charges  for  the  transportation  of  the  hay  were 
to  be  paid  by  the  defendant,  and  credited  upon  the  purchase  price. 
On  or  about  the  22d  day  of  October,  1893,  a  bill  of  lading  for  the  hay, 
accompanied  by  a  sight  draft  upon  the  defendant  for  the  price  there- 
of, was  received  at  the  Nyack  National  Bank.  The  defendant  re- 
fused to  honor  the  draft,  and  assigned  as  a  reason  therefor  the  long 
lapse  of  time  since  the  purchase  of  the  hay.  The  draft  was  returned 
to  the  drawers,  Rupright  Bros.,  and  the  defendant  wrote  them  a  let- 
ter, in  which  he  stated  that  he  would  not  accept  the  hay  at  that  late 
day  at  the  price  he  had  agreed  to  pay,  but  he  would  pay  them 
$15.50  a  ton  if  they  would  allow  it  to  come  in  at  that  price.  At 
that  time  the  car  of  hay  was  on  its  way  to  Nyack.  The  defendant 
received  no  answer  from  the  drawers  to  his  letter  to  them  con- 
taining his  refusal  and  proposition.  On  the  3d  day  of  November, 
1893,  the  defendant  was  notified  by  the  freight  agent  at  Nyack  that 
a  car  load  of  hay  from  Rupright  Bros,  had  been  received  for  him. 
Acting  upon  the  supposition  that  the  consignors  had  accepted  his 
last  proposition,  the  defendant  paid  the  freight  upon  the  hay,  which 
was  $43,  and  unloaded  it,  and  delivered  it  to  his  customers.  The 
suit  is  brought  against  the  defendant  for  the  wrongful  conversion 
of  the  hay,  and  the  plaintiff  bases  her  right  to  the  hay  upon  the  fol- 
lowing facts:  Upon  the  receipt  of  the  defendant's  letter  rejecting 
the  hay,  Rupright  Bros,  sold  the  same  to  the  plaintiff,  who  is  a 
dealer  in  hay  and  grain  at  Nyack,  and  drew  a  draft  on  her  for  $80, 
in  part  payment  for  the  hay.  That  draft,  with  a  bill  of  lading,  was 
received  at  the  Nyack  National  Bank  on  the  8th  day  of  November, 
1893,  and  was  paid  by  the  plaintiff  on  that  day.  In  the  mean  time 
the  hay  had  reached  Nyack,  as  we  have  seen,  and  had  been  received 
and  sold  by  the  defendant.  The  cause  was  tried  at  a  term  of  the 
Rockland  county  court,  and,  at  the  close  of  the  plaintiff's  case,  a  ver- 
dict in  favor  of  the  defendant  was  directed  by  the  court  The  plain- 
tiff has  appealed  to  this  court  from  the  order  dismissing  the  com- 
plaint, and  also  from  the  judgment  for  costs  entered  upon  the  ver- 
dict 

In  the  further  consideration  of  the  case,  it  may  be  assumed  that 
the  defendant  had  a  right  to  repudiate  his  purchase  of  the  hay,  and 
be  absolved  from  his  contract  therefor,  by  reason  of  the  delay  in  the 
delivery  of  the  property. 

The  assumption  is  justified  as  against  the  defendant,  because  it 
recognizes  the  legality  of  his  action,  and  because  his  vendors  ac- 
quiesced in  his  repudiation,  and  conceded  his  right  to  recede  from 
his  contract  His  refusal  to  accept  the  draft  of  his  vendors,  and  his 
letter  to  them  declining  to  receive  the  hay,  terminated  his  right  to 
the  property,  and  he  never  acquired  any  right  to  the  same  there- 
after. He  made  a  proposition  for  a  new  purchase  of  the  hay,  but  it 
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was  never  accepted.  The  defendant  received  no  bill  of  lading  for  the 
hay,  and  he  had  no  legal  right  to  it  when  he  unloaded  it  from  the 
car,  and  sold  it.  It  is  true  he  was  misled  by  the  notification  of  the 
freight  master  of  the  railroad  company,  but  he  knew  he  had  no 
right  to  receive  the  hay,  or,  to  make  the  statement  more  mild,  he 
did  not  know  he  had  any  such  right  He  acted  upon  the  supposi- 
tion that  his  second  offer  had  been  accepted  by  his  vendors,  but  the 
assumption  was  false,  and  he  is  himself  responsible  for  all  the  com- 
plications which  arose,  for  they  all  resulted  from  his  refusal  to  ac- 
cept the  hay  under  his  first  contract  Moreover,  the  evidence  fails 
to  disclose  any  agreement  by  the  defendant  for  the  purchase  of  the 
hay,  although  the  case  has  been  thus  far  considered  upon  the  theory 
that  he  had  such  a  contract  He  said  he  ordered  the  hay,  but  it  does 
not  appear,  except  by  inference,  that  the  order  was  accepted.  There 
was,  therefore,  no  note  or  memorandum  of  the  contract  in  writing; 
none  of  the  goods  were  received  previous  to  the  repudiation;  and  no 
part  of  the  purchase  money  was  paid.  If,  therefore,  it  can  be  as- 
sumed that  there  was  a  contract  for  the  purchase  of  the  property,  it 
was  void,  under  the  statute  of  frauds,  and  the  defendant  obtained 
no  property  in  the  hay. 

Turning  now  to*  the  consideration  of  the  rights  of  the  plaintiff,  we 
find  them  foreshadowed  in  the  foregoing  observations.  The  plain- 
tiff is  a  purchaser  in  good  faith,  for  value.  She  bought  the  hay,  and 
paid  for  it,  and  thus  obtained  the  absolute  title  to  it  immediately 
upon  her  purchase.  Although  she  never  had  the  possession  of  the 
hay,  she  had  the  title,  and  that  gave  her  the  legal  right  to  the  pos- 
session. The  defendant  had  no  right  to  the  properly,  and  his  taking 
of  the  same  was  wrongful  as  against  the  plaintiff.  The  defendant  is 
placed  in  an  unfortunate  position,  without  any  apparent  intention  to 
do  wrong.  On  the  contrary,  when  he  discovered  that  the  plaintiff 
laid  claim  to  the  hay,  he  made  a  proposition  to  adjust  the  difficulty 
amicably,  and,  if  his  efforts  at  conciliation  had  been  met  by  the 
plaintiff  in  the  same  spirit  in  which  they  were  made,  she  would  have 
sustained  no  loss,  and  the  necessity  for  a  lawsuit  would  have  been 
saved.  Even  in  this  view,  however,  we  cannot  disregard  the  rules  of 
law  to  meet  a  hard  case.  We  therefore  reach  the  conclusion  that 
the  dismissal  of  the  complaint  was  erroneous,  and  the  judgment 
must  be  reversed,  and  a  new  trial  granted  in  the  county  court,  with 
costs  to  abide  the  event  All  concur. 


ROGERS  et  al.  v.  NEW  YORK  &  T.  LAND  CO.,  Limited,  et  aL 

(Supreme  Court,  General  Term,  First  Department  May  17,  1885.) 

Trusts — Accounting  by  Trustee— Interlocutory  Judgment. 

An  interlocutory  judgment  in  an  action  against  trustees,  which  pro- 
vides for  the  taking  of  an  account  of  the  expenses  of  administering  tin 
trust,  Is  sufficient  In  form,  though  It  does  not  decide  whether  any  of  the 
expenses  should  be  allowed. 


Action  by  Jacob  S.  Rogers  and  Thomas  Denny  against  the  New 
York  &  Texas  Land  Company,  Limited,  Thomas  W.  Pearsall,  Albert 
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H.  Vernam,  Charles  A.  Miller,  Ira  H.  Evans,  Williams  E.  Bond, 
and  Jacob  S.  Wetmore.  Judgment  was  entered  in  favor  of  plaintiffs 
(32  N.  Y.  Bupp.  209),  and  defendants  move  for  a  new  trial  on  a  case 
and  exceptions.  Denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

T.  G.  Shearman  and  Noah  Davis,  for  the  motion. 
J  alien  T.  Davies,  opposed. 

VAN  BRUNT,  P.  J.  We  do  not  see  but  that  the  opinions  here- 
tofore rendered  in  this  case  in  the  court  of  appeals  (32  N.  E.  27), 
and  the  opinion  of  the  justice  who  tried  the  case  in  the  court  below  (32 
N.  T.  Supp.  209),  dispose  of  all  the  questions  which  are  involved  in 
this  motion.  It  is  true  that  it  is  claimed  upon  the  part  of  the  de- 
fendants that  the  case  now  before  the  court  is  an  entirely  different 
one  from  that  which  received  the  attention  of  the  court  of  appeals. 
But,  upon  an  examination  of  this  case,  it  seems  to  us  that  all  the 
material  facts  are  substantially  the  same.  There  may  be  differences 
in  the  condition  of  the  proof,  but  none  which  affect  the  question  as 
to  the  right  of  the  plaintiffs  to  maintain  this  action,  as  is  shown 
by  the  opinion  of  the  learned  justice  who  tried  the  case  in  the  court 
below. 

It  is  urged  that  the  court  erred  in  the  terms  of  the  interlocutory 
judgment,  because,  although  it  provides  for  the  taking  of  an  ac- 
count of  the  expenses  of  administering  the  trust,  it  does  not  decide 
whether  any  of  these  expenses  should  be  allowed  or  not,  and  that 
this  want  of  decision  leaves  a  material  fact  undisposed  of,  and  hence 
the  interlocutory  judgment  is  incomplete  and  should  be  set  aside. 
We  do  not  see  but  what  the  court  has  the  power  to  reserve  the 
question  as  to  whether  certain  expenses  which  are  claimed  as  a 
charge  shall  be  allowed,  or  not,  until  the  coming  in  of  the  ref- 
eree's report,  and  the  court  be  thus  fully  informed  in  regard  to  all 
the  facts  and  circumstances  of  such  accounts.  And  that  was  all 
that  was  done  in  this  case.  The  court  seems  to  have  reserved  noth- 
ing more  than  is  ordinarily  the  practice  in  interlocutory  judgments, — 
to  reserve  the  question  of  costs  until  the  coming  in  of  the  referee's 
report,  and  then  to  provide  for  the  same  in  the  final  judgment  So, 
here,  the  referee  is  directed  to  take  and  state  the  account,  and  ascer- 
tain the  amount  of  the  expenses  of  administering  the  trust,  and  re- 
port the  same- to  the  court;  and  then  the  court  can  determine  by  its 
final  judgment  as  to  whether  or  not  such  expenses  should  be  al- 
lowed, and  the  defendant  credited  therewith. 

Upon  an  examination  of  the  various  exceptions  taken  to  the  ad- 
mission and  exclusion  of  evidence,  we  do  not  see  that  any  of  them  are 
of  such  gravity  as  to  call  for  a  setting  aside  of  this  judgment.  The 
motion  should  therefore  be  denied,  with  costs.    All  concur. 
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MARKET  v.  MANHATTAN  BY.  00.  et  al. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1896.) 

Elevated  Railroads— Injuries  to  Abutters — Special  Benefits. 

In  an  action  against  an  elevated  railroad  for  injuries  to  property  abut- 
ting on  a  street  In  which  the  road  was  constructed,  It  is  error  to  refuse, 
as  immaterial,  requests  to  find  that  the  business  portions  of  plaintiff's 
premises  were  benefited  In  a  greater  sum  than  the  residence  portions 
were  injured;  that  the  fee  value  of  the  premises,  exclusive  of  the  build- 
ing, has  steadily  increased  since  the  construction  of  defendant's  road; 
and  that  since  the  building  of  the  road  the  premises  in  suit  and  property 
in  the  neighborhood  have  come  into  greater  demand  for  business  uses, 
and  that  such  demand  has  increased  the  value  of  such  property. 

Appeal  from  special  term,  New  York  county. 

Action  by  Henry  N.  Market  against  the  Manhattan  Railway 
Company  and  another  for  an  injunction  and  damages.  Judgment 
was  rendered  in  favor  of  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

R.  L.  Maynard,  for  appellants. 
E.  M.  Felt,  for  respondent 

VAN  BRUNT,  P.  J.  This  is  one  of  the  class  of  actions  with 
which  the  court  has  become  somewhat  familiar,  brought  to  re- 
cover for  the  taking  of  certain  easements  by  the  elevated  rail- 
.  roads.  It  is  not  necessary  to  discuss  the  particular  facts  of  this 
case;  but  it  would  appear  that  the  learned  court  erred  in  refus- 
ing to  pass  upon  certain  findings  which  were  requested  by  the  de- 
fendants. The  premises  in  question  were  partially  occupied  for 
business  purposes;  and  the  court  was  asked  to  find  that  the  special 
benefits  accruing  to  the  business  portions  of  said  premises  from 
the  said  railroad  stations  are  greater  than  and  more  than  offset  the 
disadvantages  accruing  from  the  presence  and  operation  of  defend- 
ant's railroad  in  front  of  the  said  premises.  This  request  was  re- 
fused as  immaterial.  The  court  was  also  asked  to  find  that  the  fee 
value  of  the  premises  in  suit,  exclusive  of  the  building,  has  steadily 
increased  since  the  construction  of  the-  defendants'  road,  and  the 
same  is  now  more  valuable  than  at  any  time  prior  to  the  construc- 
tion of  said  road.  This  also  w-ts  refused  as  immaterial.  The  court 
was  further  requested  to  find  as  follows: 

"Since  the  building  and  use  of  defendants'  railroad  and  stations  aforesaid 
in  Third  avenue,  the  premises  in  suit  and  property  in  the  neighborhood  of 
the  same  have  come  into  greater  demand  for  business  uses,  and  such  demand 
has  greatly  Increased  the  fee  value  of  Third  avenue  property  In  the  locality, 
including  the  land  described  in  the  complaint  The  presence  of  the  said 
station  constitutes  a  material  element  of  advantage  and  benefit  to  the  prem- 
ises in  suit,  and  increases  the  availability  thereof  and  the  variety  of  uses 
to  which  the  same  may  be  profitably  put." 

These  requests  were  also  refused  as  immaterial. 
This,  we  think,  was  error.   The  court  made  elaborate  findings 
upon  the  questions  which  were  presented ;  and,  in  refusing  to  pass 
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upon  the  findings  requested  apon  the  ground  of  immateriality,  it 
seems  to  have  excluded  from  consideration  facts  which  were  calcu- 
lated to  and  should  have  influenced  its  judgment;  and,  when  they 
were  declared  to  be  immaterial,  it  is  impossible  to  say  that  due  con- 
sideration was  given  to  circumstances  surrounding  these  premises 
which  the  court  was  bound  to  consider  in  coming  to  a  conclusion. 
We  think,  therefore,  that  the  judgment  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellants  to 
abide  the  event   All  concur. 


tt#  Hun,  604.) 

MANGAM  v.  PRESIDENT,  ETC.,  OF  VILLAGE  OF  SING  SING. 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Ejectment — Evidence — Exercise  op  Public  Authority. 

In  ejectment  for  land  used  as  a  public  square  by  defendant  village, 
plaintiff  claimed  the  land  as  Included  In  the  description  of  a  deed  to  her 
predecessor  in  title.  The  answer  alleged  that,  before  the  execution  of 
such  deed,  the  land  was  In  the  possession  of  defendant,  and  In  use  as  a 
public  square.  Held,  that  evidence  of  acts  of  ownership  by  the  trustees  of 
defendant  before  the  execution  of  the  deed  to  plaintiffs  predecessor  in 
title  was  admissible. 

Appeal  from  circuit  court,  Westchester  county. 

Ejectment  by  Deborah  L.  Mangam  against  the  president  and  trus- 
tees of  the  village  of  Sing  Sing.  From  a  judgment  in  favor  of 
plaintiff,  entered  on  the  decision  of  the  court  on  a  trial  without  a 
jury,  defendant  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  CULLER  J. 

Smith  Lent,  for  appellant 
Frederick  S.  Parker,  for  respondent. 

BROWN,  P.  J.  This  was  an  ejectment  action  to  recover  posses- 
sion of  a  triangular  piece  of  land  in  the  village  of  Sing  Sing,  used 
as  a  part  of  a  public  square.  The  land  lies  at  the  intersection  of 
Highland  avenue  and  Main  street  The  plaintiff  founds  her  title 
upon  a  deed  from  Francis  Larkin  and  others  .to  Daniel  D.  Mangam, 
her  husband,  dated  March  1, 1867.  The  complaint  alleged  that  plain- 
tiff was  in  possession  of  the  land  in  dispute  on  September  29,  1886, 
and  the  court  found  that  fact.  The  proof  does  not,  however,  show 
an  actual  possession  and  occupation  of  the  land  by  the  plaintiff  or 
her  husband  at  that  or  any  other  date.  At  the  time  of  the  deed 
to  Daniel  Mangam  the  lot  was  inclosed  by  posts  and  a  chain,  but 
this  fence  had  been  erected  by  the  village  trustees,  and,  beyond  re- 
placing a  few  of  the  posts  and  repairing  the  chain,  there  were  no 
acts  of  ownership  over  the  land  shown  to  have  been  exercised  by  the 
plaintiff  or  her  husband.  There  was  not,  therefore,  such  a  posses- 
sion as  the  law  requires  upon  which  to  found  an  action  of  ejectment, 
and,  if  the  plaintiff  is  entitled  to  recover,  she  must  do  so  upon  her 
legal  title.  The  deed  from  Larkin  to  Mangam  bounded  the  land 
conveyed  as  follows:    "Easterly  by  the  Highland  turnpike  road, 


844 


HEW  YORK  SUPPLEMENT,  Vol.  33. 


[Sop.  Ct 


northerly  and  northwesterly  by  a  road  leading  from  the  Highland 
turnpike  road  to  the  Farmers  Landing,  southerly  by  the  churchyard 
or  land  of  the  First  Baptist  Church  of  Mount  Pleasant"  It  is  the 
plaintiff's  claim  that  the  above  description  bounds  a  triangular  piece 
of  land,  and  that  the  lot  in  dispute  is  at  the  apex  of  the  triangle. 
The  Highland  turnpike  road  is  now  known  as  Highland  avenue,  and 
the  other  road  is  Main  street  It  is  the  defendant's  contention  that 
the  lot  in  dispute  is  not  included  in  the  description  of  the  Larkin 
deed,  but  that  originally  it  was  a  part  of  Main  street,  and  at  a 
later  date  a  part  of  a  public  square;  and  to  substantiate  this  claim 
testimony  was  given  tending  to  show  that  Main  street,  which  now 
runs  substantially  in  a  straight  course  until  its  westerly  side  in- 
tersects the  west  side  of  Highland  avenue,  originally  curved  abruptly 
to  the  east  at  a  point  now  represented  by  the  corner  of  the  house  on 
plaintiff's  lot,  which  was  formerly  called  the  "Eagle  Hotel,"  and 
ran  immediately  in  front  of  that  building,  until  it  intersected  High- 
land turnpike;  and  that  the  building  that  stood  on  the  west  side 
of  Main  street,  referred  to  in  the  testimony  as  the  "Ward  House" 
was  subsequently  moved  back,  and  the  west  side  of  Main  street 
straightened  to  run  upon  substantially  its  present  line.  That,  after 
that  change  was  made,  all  the  space  between  the  Eagle  Hotel  and 
the  west  side  of  Main  street  was  used  as  an  open  square,  and  con- 
trolled, worked,  and  im Droved  by  the  village.  All  this  was  claimed 
to  haVe  occurred  long  prior  to  the  deed  from  Larkin  to  Daniel  Man- 
gam.  The  defendant  offered  oral  and  documentary  evidence  of 
acts  of  ownership  by  the  trustees  of  the  village  prior  to  1867  over 
and  in  relation  to  this  square,  including  the  land  in  question;  all  of 
which  was  excluded  upon  the  plaintiff's  objection.  We  are  of  the 
opinion  that  this  evidence  was  admissible,  and  its  exclusion  error, 
for  which  there  must  be  a  new  trial.  The  answer  alleged  that  for 
upwards  of  40  years  past  the  land  had  been  in  possession  of  the  de- 
fendant, and  in  use  as  a  public  square  and  street  by  the  people  of 
the  village;  and,  just  as  it  would  have  been  competent  to  show  a 
use  by  the  public  of  the  land  in  dispute  as  a  street  or  highway,  so  it 
was  competent  to  show  the  acts  of  the  public  authorities  in  relation 
to  its  control  and  use  as  a  public  square.  The  construction  of  a 
reservoir  thereon,  its  inclosure  by  posts  and  chain,  the  maintenance 
of  that  as  a  fence,  the  use  of  the  land  for  public  meeting,  and  gen- 
erally all  acts  done  by  the  trustees  in  reference  to  it  as  public  prop- 
erty, were  admissible  as  showing  its  character,  and  contradicting 
the  plaintiff's  claim  and  assertion  of  private  use  and  ownership. 
There  was  very  much  testimony  in  the  case  tending  to  favor  the  con- 
clusion that  Main  street  originally  ran  directly  in  front  of  the  build- 
ing on  the  plaintiff's  lot;  and,  if  it  had  appeared  that,  after  the 
change  in  the  line  of  that  street,  the  intervening  space  nad  always 
been  used  as  a  public  street  or  square,  and  controlled  by  the  village 
trustees,  a  different  result  might  have  been  reached.  The  judgment 
must  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event 
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BUTLER  T.  STEINWAY  R.  CO.  OF  LONG  ISLAND  CITY. 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1805.) 

Appjeal— Review— Weight  op  Evidence. 

A  verdict  in  favor  of  plaintiff  in  an  action  for  damages  alleged  to  have 
been  caused  by  an  assault  by  defendant's  servant  on  plaintiff  while  a 
passenger  on  defendant's  railroad  car  will  be  set  aside  as  against  the 
weight  of  the  evidence,  where  it  appears  that  plaintiff  entered  the  car 
with  a  dog,  which  he  refused  to  remove  when  informed  that  It  was  against 
the  rules  of  defendant,  whereupon  the  conductor  removed  him  from  the 
car;  that  he  was  not  struck  or  kicked;  and  that  no  anger  was  manifested 
by  the  conductor,  and  that  plaintiff  was  at  the  time  intoxicated. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  John  J.  Butler  against  the  Steinway  Railroad  Company 
of  Long  Island  City  for  personal  injuries  alleged  to  have  been  caused 
by  an  assault  on  plaintiff  by  a  servant  of  defendant  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  plaintiff  for  f 1,000,  and  from 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  lie- 
versed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN,  J. 

McDonough  &  Collins,  for  appellant. 
Eugene  L.  Bushe,  for  respondent 

DYKMAN,  J.  The  verdict  in  favor  of  the  plaintiff  in  this  action 
1b  palpably  unjust,  and  should  never  receive  the  sanction  of  this 
court  There  are  sufficient  facts  undisputed  to  convince  the  judicial 
mind  of  the  injustice  done  to  the  defendant  by  this  judgment.  The 
plaintiff  entered  one  of  the  cars  of  the  defendant  with  a  dog,  and, 
when  he  was  informed  that  the  presence  of  the  animal  upon  the 
cars  was  a  violation  of  a  rule  of  the  company,  he  refused  to  remove 
him.  By  his  persistence  in  transgressing  the  rule  of  the  company, 
he  forfeited  his  right  to  continue  in  the  car,  and  conferred  upon  the 
conductor  the  right  to  remove  him  therefrom.  The  trial  judge 
charged  the  jury  that  the  conductor  had  the  right  to  remove  the 
plaintiff  from  the  car,  and  to  use  as  much  force  as  was  necessary 
for  that  purpose.  That  reduced  the  case  to  the  question  whether 
excessive  violence  was  exerted  in  the  removal  of  the  plaintiff  from 
the  car.  Upon  that  question  the  plaintiff  held  the  affirmative,  and 
the  preponderance  of  the  evidence  is  against  him.  The  testimony 
shows  that  he  was  perceptibly  under  the  influence  of  intoxicating 
liquor,  and  such  intoxication  would  naturally  obscure  his  intellect, 
and  destroy  his  power  to  recollect  the  particulars  of  the  transaction. 
Independent  of  his  interest,  therefore,  and  his  natural  enmity,  his 
testimony  is  very  unsatisfactory.  The  testimony,  taken  together, 
fails  to  prove  the  use  of  unnecessary  force.  He  was  not  struck  or 
kicked,  and  the  conductor  manifested  no  anger.  The  plaintiff  was 
pushed  from  the  car.  He  was  injured,  but  his  injury  was  the 
result  of  his  own  misconduct  Appellate  courts  interfere  cautiously 
with  the  verdicts  of  juries  where  there  are  no  errors  of  law,  and 
only  questions  of  fact  are  involved;  but  there  can  be  no  hesitation 
in  the  prevention  of  injustice.    The  verdict  in  this  case  indicates 
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the  presence  of  misapprehension  or  prejudice.  In  our  view,  12 
fair-minded  men,  free  from  prejudice  and  misconception,  will  not 
find,  upon  the  facts  of  this  case,  that  the  conductor  of  the  car  used 
unnecessary  violence  in  the  removal  of  the  plaintiff  therefrom. 

The  judgment  and  order  denying  the  motion  for  a  new  trial  upon 
the  minutes  of  the  court  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 


(Common  Pleas  of  New  York  City  and  County,  General  Term.  May  6,  1896.) 

Equity— Rescission  of  Lease. 

The  renewal  of  a  lease  will  not  be  rescinded  at  the  Instance  of  the  lessee 
on  the  ground  that  she  was  misled  and  induced  by  representations  of  the 
lessor  to  waive  her  rights  under  the  original  lease,  where  it  appears  that  at 
the  time  of  executing  the  renewal  she  was  aware  of  the  questions  in- 
volved, and  had  consulted  a  friend,  and  acted  on  his  advice. 

Appeal  from  equity  term. 

Actions  by  Adeline  H.  Terry  against  William  T.  Moore,  and  by 
Parker  Syms  and  others  against  Gasimer  de  R.  Moore,  to  declare 
void  a  certain  renewal  lease,  made  in  1887,  of  premises  in  West 
Twenty-Third  street,  between  Ninth  and  Tenth  avenues,  known  as 
"London  Terrace."  From  a  judgment  in  favor  of  defendant  in  each 
case,  plaintiffs  appeal.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOPF  and  PRYOB,  JJ. 

J.  B.  Buckingham,  for  appellants. 
Charles  E.  Souther,  for  respondents. 

DALY,  O.  J.  The  complaint  of  the  plaintiff  in  each  action  was, 
in  effect,  that  at  the  time  of  the  execution  of  the  renewal  lease,  in 
1887,  the  plaintiffs  labored  under  a  mistake  as  to  their  legal  rights 
under  their  original  leases,  and,  being  misled  and  induced  by  the 
representations  of  the  defendant  and  his  agent  to  waive  those 
rights,  executed  the  renewals  in  question,  by  which  they  were  com- 
pelled for  21  years  to  pay  a  rental  greatly  in  excess  of  what  must 
have  been  fixed  by  appraisement  under  the  terms  of  the  original 
leases.  By  the  terms  of  the  original  leases,  the  rent  for  the  re- 
newal was  to  be  4  per  cent,  upon  the  value  of  the  lot  considered  as 
vacant  and  unimproved.  The  representation  which  misled  the 
plaintiffs,  as  charged,  and  the  mistake  under  which  the  plaintiffs 
claim  to  have  labored  at  the  time,  was  that  the  restrictions  with 
which  the  use  of  the  lot  was  incumbered,  and  which,  owing  to  the 
extreme  changes  in  the  character  of  the  neighborhood,  must  great- 
ly affect  its  value,  could  not  be  considered  by  the  appraisers  in  esti- 
mating such  value,  but  that  the  plaintiffs  would  have  to  pay  4  per 
cent,  upon  the  value  of  the  lot  as  vacant  and  unrestricted.  When 
this  question  was  before  us  upon  demurrer  to  the  complaint,  we 
held  that  a  good  cause  of  action  was  stated,  and  a  fit  case  presented 
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for  the  interposition  of  a  court  of  equity.  We  stated  that  "a  mis- 
take of  law,  where  there  are  no  indications  of  fraud,  imposition,  or 
undue  advantage,  will  not  be  corrected  bj  a  court  of  equity;  but 
where  the  complainant  had  been  led  into  a  mistake  of  law  by  the 
representations  of  the  defendant,  or  where  the  defendant  takes 
advantage  of  the  complainant's  ignorance  in  a  matter  of  law,  re- 
lief will  be  granted."  Terry  v.  Moore,  3  Misc.  Rep.  290,  22  N.  Y. 
Supp.  788.  No  case  as  stated  in  the  complaint  was  made  out  upon 
the  trial.  In  Mrs.  Terry's  case  it  was  plainly  shown  by  her  own 
testimony  that  before,  and  at  the  time  of,  executing  the  renewal  in 
suit,  she  was  well  aware  of  the  construction  which  might  be  put 
upon  the  appraisement  clause  in  the  lease,  and  that  the  property 
might  be  appraised  without  reference  to  its  present  value  under 
restrictions  as  to  its  use;  that  she  consulted  a  neighbor,  and  re- 
quested him  to  act  for  and  advise  her  what  to  do,  and  that  al- 
though he  said  the  ground  rent  was  exorbitant,  owing  to  the  great 
depreciation  of  the  property  in  value,  she  had  better  submit  to  it, 
as  the  arbitration  would  be  uncertain,  owing  to  the  same  construc- 
tion, and  that  she  went  with  him  to  the  office  of  the  lessor's  agent, 
and,  after  protesting  that  the  amount  was  exorbitant,  told  him  she 
would  submit  to  it  under  the  circumstances,  and  that  they  should 
prepare  the  lease;  that  afterwards  she  was  urged  to  sign  it,  one 
of  the  defendant's  sons  informing  her  that  all  the  other  leasehold- 
ers had  signed,  and  that  he  did  not  know  how  she  could  avoid  do- 
ing so.  It  was  manifest  from  this  testimony  that,  so  far  from  the 
plaintiff  Mrs.  Terry  laboring  under  a  mistake  of  law  or  of  fact, 
she  was  fully  aware  of  the  legal  question  involved  in  the  transac- 
tion, and  that,  acting  under  the  advice  of  a  neighbor,  she  preferred 
to  execute  the  renewal,  rather  than  to  rely  upon  her  legal  rights. 
Her  attitude  now  in  repudiating  the  renewal  lease  is  not  due  to  a 
discovery  of  a  mistake,  but  to  a  change  of  mind.  The  court  can 
afford  no  relief,  under  such  circumstances.  In  the  case  of  Mr. 
Syms,  it  appears  that  his  father,  the  lessee,  was  represented  by 
Mr.  Hyde,  a  lawyer,  who  made  various  inquiries  of  the  defendant 
concerning  the  lease,  which  he  then  took  away,  and  had  under  con- 
sideration for  several  days,  and  then  returned,  saying  that  he  had 
informed  the  lessee  that  in  his  judgment  the  lease  was  properly 
drawn,  and  he  should  advise  him  to  execute  it,  as  it  was  in  proper 
shape,  and  in  conformity  with  the  covenants  of  the  prior  leases. 
There  was  no  evidence  whatever  that  the  lessee  at  the  time  was 
mistaken  as  to  the  effect  of  the  covenant  or  his  legal  rights,  or  that 
he  was  laboring  under  any  misapprehension,  or  was  induced  to  act 
in  any  manner  by  the  representations  of  the  defendant,  or  that  the 
renewal  lease  was  not  executed  voluntarily,  and  with  full  knowl- 
edge of  the  law,  or  that,  as  alleged  in  the  complaint,  he  made  the 
mistake  of  waiving  his  rights  of  having  the  rent  for  the  ensuing 
term  settled  by  arbitration.  There  being  a  complete  failure  to 
establish  the  causes  of  action  set  out  in  the  respective  complaints, 
judgment  was  properly  rendered  for  the  defendants,  and  must  be 
affirmed,  with  costs  of  appeal.    All  concur. 
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HAWK  v.  AMERICAN  NEWS  CO. 

(Common  Pleas  of  New  York  City  and  County,  Special  Term.  February  11, 

1885.) 

Libel  and  Slander— Partial  Defense— Mitigation  or  Damages. 

In  an  action  for  libel,  the  facts  that  defendant  Is  engaged  In  receiving 
newspapers  from  the  publishers,  and  delivering  them  to  dealers;  that  the 
volume  of  Its  business,  and  the  necessity  of  haste,  prevent  examination  of 
the  contents  of  papers  so  received  and  delivered;  and  that  the  newspaper 
containing  the  libel  complained  of  was  so  received  and  delivered  without 
knowledge  of  its  contents,  and  without  actual  malice  towards  plaintiff,— 
may  be  pleaded  as  a  partial  defense,  in  mitigation  of  damages. 

Action  by  Edward  Hawk,  an  infant,  by  Henry  S.  Hawk,  his 
guardian  ad  litem,  against  the  American  News  Company,  for  libel. 
Plaintiff  demurs  to  a  partial  defense.  Overruled. 

The  complaint  alleged  that  on  February  14,  1894,  defendant  falsely  and 
maliciously  published  and  disseminated  the  libelous  matter  complained  of. 
concerning  the  plaintiff;  and  that  such  libelous  matter  was  printed  in  a  pub- 
lication named  the  "World,"  which  was  distributed  and  disseminated  by  de- 
fendant The  answer  denied,  generally,  all  the  allegations  of  the  complaint, 
and  as  a  partial  defense  to  the  entire  complaint,  in  mitigation  of  damages, 
alleged  that  defendant  was  engaged  In  the  business  of  receiving  newspapers 
and  periodicals  from  the  publishers  thereof,  and,  immediately  upon  their  re- 
ceipt, delivering  the  same  exclusively  to  dealers  In  newspapers;  that  the 
number  of  newspapers  so  received  and  delivered  amounted  to  thousands  of 
copies  daily,  and  the  aggregate  of  newspapers  and  periodicals  handled  in  the 
course  of  a  year,  to  millions  of  copies;  that  owing  to  the  large  number  of 
papers  handled,  and  the  necessity  for  delivering  them  to  the  dealers  at  the 
earliest  possible  moment,  It  was  impossible  for  defendant  to  ascertain  the 
contents  thereof  before  delivery,  or  to  investigate  the  truthfulness  of  articles 
contained  therein;  and  that  the  delay  necessary  for  such  investigation  would 
cause  great  inconvenience  and  loss  to  the  public.  It  also  alleged  that  among 
the  newspapers  so  received  and  delivered  by  defendant  with  the  utmost  prac- 
ticable dispatch,  and  without  knowledge  of  their  contents,  on  February  14, 
1894,  was  the  World;  that  defendant  was  not  the  editor,  owner,  publisher,  or 
proprietor,  in  whole  or  in  part,  of  the  World,  had  no  control  over  its  columns, 
and  did  not  write,  or  cause  to  be  written,  the  article  complained  of,  or  know 
that  it  was  contained  In  the  issue  of  February  14,  1894;  that  defendant  had 
no  knowledge  that  the  World  was  a  paper  likely  to  contain  libelous  matter; 
and  that  defendant  had  no  express  malice  towards  plaintiff.  Plaintiff  demurred 
to  the  partial  defense,  for  insufficiency. 

E.  W.  Brenen,  for  plaintiff. 
E.  A.  Carley,  for  defendant 

BISCHOPF,  J.  The  partial  defense  to  which  the  demurrer  is 
interposed  is  properly  pleaded  as  such  (Code  Civ.  Proc.  §  508),  being 
a  statement  of  matter  in  mitigation  of  damages  (Id.  §§  635,  536, 
3343,  subd.  9),  since,  in  an  action  for  libel,  facts  tending  to  disprove 
actual  malice,  such  as  do  those  here  pleaded,  may  be  proven  in 
mitigation,  inasmuch  as  a  recovery  of  exemplary  damages  may  be 
thereby  resisted.  Bisbey  v.  Shaw,  12  N.  Y.  67,  74;  Bush  v.  Prosser, 
11  N.  Y.  347;  Samuels  v.  Association,  52  N.  Y.  625;  Daly  v.  Byrne, 
1  Abb.  N.  C.  152,  note.    Demurrer  overruled,  with  costs. 
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(12  Misc.  Rep.  065.) 


WILLIAMS  T.  BROOKLYN  DIST.  TEL.  CO.,  Limited. 
(City  Court  of  Brooklyn,  General  Term.  May  27,  1885.) 


Master  akd  Servant— Liability  to  Third  Persons— Willful  Acts. 

Where  defendant  agreed  to  guard  plaintiff's  residence  from  burglars 
and  thieves  during  a  certain  period,  and  for  that  purpose  to  employ  honest 
and  competent  servants,  defendant  cannot  escape  liability  for  the  act  of 
the  guard  employed  In  breaking  Into  the  house,  and  stealing  therefrom, 
by  the  rule  that  a  master  Is  not  liable  for  the  unlawful  and  willful  acts  of 
his  servants. 

Appeal  from  trial  term. 

Action  by  Percy  G.  Williams  against  the  Brooklyn  District  Tele- 
graph Company,  Limited.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

Argued  before  OSBORNE  and  VAN  WYCK,  JJ. 

Geo.  H.  Fearons,  Bush  Taggart,  and  J.  Arthur  Corbin,  for  appel- 
lant. 

Jacobs  &  Butcher,  for  respondent 

OSBORNE,  J.  Plaintiff,  for  a  cause  of  action,  alleged  a  contract 
between  himself  and  defendant  whereby  defendant  agreed  to  guard 
his  property  situated  in  his  residence,  No.  20  Eighth  avenue,  in  this 
city,  from  burglars  and  thieves  during  the  summer  of  1891,  and  for 
that  purpose  to  employ  honest  and  competent  servants  to  watch  his 
premises;  that  defendant,  in  violation  of  this  contract,  employed  a 
person  to  watch  his  premises  who  broke  into  and  entered  plaintiffs 
house,  and  stole  property  therefrom  of  the  value  of  |316,  which 
amount  plaintiff  sued  to  recover.  The  defense  was  a  general  denial. 
Plaintiff  obtained  a  verdict,  and  from  the  judgment  entered  thereon, 
and  from  the  order  denying  a  motion  for  a  new  trial,  this  appeal  is 
taken. 

The  evidence  submitted  by  plaintiff  went  to  show  that  defendant 
employed  one  Burg  as  a  watchman  to  look  after  plaintiff's  premises; 
that  Burg  feloniously  entered  plaintiff's  premises,  and  stole  property 
therefrom;  that  Burg  was  arrested  for  the  theft,  and  it  appeared 
soon  after  that  he  was  an  ex-convict.  The  learned  trial  judge,  in  a 
charge  that  was  not  excepted  to,  submitted  three  questions  to  the 
jnry:  First  Did  the  defendant  make  the  contract  sued  on?  Sec- 
ond. Did  its  watchman,  Burg,  steal  the  property  in  question  while 
performing  the  duty  of  watchman?  Third.  Did  the  defendant  fail 
to  exercise  the  care  of  reasonably  prudent  persons  in  selecting  Burg 
as  its  watchman?  And  the  jury  was  charged  that,  if  they  found 
that  plaintiff  had  made  out  these  three  propositions  by  a  fair  pre- 
ponderance of  evidence,  he  was  entitled  to  a  verdict  That  plaintiff 
maintained  his  cause  of  action  is  evidenced  by  the  verdict  in  his 
favor.  At  the  close  of  the  evidence,  the  learned  counsel  for  the  de- 
fendant moved  for  a  nonsuit  on  12  grounds,  some  of  which  were 
based  on  the  alleged  insufficiency  of  the  evidence  to  prove  the  three 
questions  of  fact  submitted  to  the  jury  as  above  stated,  while  the 
v.33N.Y.s.no.9— 54 
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others  rested  on  the  contention,  stated  in  various  forms,  that  defend- 
ant was  not  liable  for  the  criminal  acts  of  Burg  done  without  its 
knowledge  or  assent,  and  outside  of  the  line  and  scope  of  his  em- 
ployment This  motion  was  denied,  and  defendant  excepted  sep- 
arately to  the  ruling  of  the  court  on  each  ground  upon  which  said 
motion  was  made. 

On  the  argument  of  this  appeal,  it  is  claimed,  as  ground  for  re- 
versal, that  the  court  erred  in  denying  the  motion  for  a  nonsuit  In 
so  far  as  any  of  the  grounds  urged  in  favor  of  granting  the  motion 
for  a  nonsuit  related  to  the  questions  of  fact  in  dispute,  we  think 
that  those  questions  were  properly  left  to  the  jury  to  determine, 
and  we  are  of  the  opinion  that  the  verdict  was  well  sustained  by  the 
evidence,  and  that  it  should  not  be  disturbed.  On  the  other  grounds 
stated  for  the  motion,  the  authorities  cited  by  the  learned  counsel 
for  the  appellant  well  sustain  the  general  proposition  that  the  mas- 
ter is  not  liable  for  the  unlawful  or  willful  acts  of  his  servant  done 
outside  of  his  line  of  duty  or  the  scope  of  his  employment  But  we 
do  not  think  that  this  proposition  is  applicable  to  cases  like  the  one 
before  us.  In  the  case  at  bar  defendant  contracted  to  perform 
patrol  services  about  and  watch  plaintiffs  premises,  to  prevent  the 
entrance  of  burglars.  It  is  well  settled  that,  in  a  case  where  the 
party  contracting  commits  the  duty  contracted  for  to  another,  he 
cannot  shield  himself  from  liability  on  the  ground  that  he  has  com- 
mitted his  duty  to  another  person,  and  that  he  never  authorized  that 
other  person  to  do  the  particular  act  complained  of.  Having  con- 
tracted to  perform  the  duty,  if  he  commits  it  to  another,  he  does  it 
at  his  peril.  It  is  to  be  treated  as  his  own  act,  and  he  is  liable  for 
whatever  his  agent  or  servant  does,  even  though  done  contrary  to 
instructions,  willfully,  or  fraudulently.  A  familiar  application  of 
this  principle  is  found  in  the  obligation  of  common  carriers  of  pas- 
sengers. There  the  carrier  assumes  an  obligation,  not  alone  to 
carry  its  passengers  safely,  but  impliedly  also  to  exercise  due  care 
to  protect  them  from  the  negligence  and  willful  misconduct  of  those 
to  whom  the  carrier  has  intrusted  the  duty.  Wood,  Mast  &  Serv. 
§  321,  and  cases  there  cited.  The  same  obligation  also  rests  on  a 
warehouseman,  and,  if  his  servants  steal  the  property  stored,  he  can- 
not shield  himself  on  the  ground  that  his  servants  acted  outside  of 
the  scope  of  their  duty.  Jones  v.  Morgan,  90  N.  Y.  4.  Here  the  de- 
fendant, in  the  performance  of  its  obligation,  placed  its  servant  in 
a  position  of  trust  and  responsibility,  and,  by  virtue  of  that  position, 
the  servant  was  afforded  the  opportunity,  which  he  would  not  other- 
wise have  obtained,  of  preying  upon  his  master's  patrons.  Defend- 
ant employed  Burg  as  one  of  its  watchmen,  and  fitted  him  out  with 
its  distinctive  uniform,  which  shielded  him  and  his  acts  and  move- 
ments from  the  scrutiny  which  an  ununiformed  person  would  not 
readily  escape,  and  so  gave  him  the  opportunity  to  open  and  enter 
plaintiff's  house  without  exciting  inquiry  or  attention,  and  to  steal 
therefrom.  Plaintiff  employed  defendant  to  protect  his  property 
with  the  full  knowledge  that  it  could  only  act  through  its  servants 
whom  it  employed  for  that  purpose.  Defendant  was  bound  to  exer- 
cise reasonable  care  in  the  selection  of  its  servants,  and,  if  it  neg- 
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lects  to  do  bo  (and  the  jury  have  here  so  found),  it  cannot  now  be 
permitted  to  plead,  as  an  excuse  for  failing  to  do  the  very  thing  it 
was  employed  to  do,  that  its  servant  was  the  guilty  party,  and  that 
it  has  no  concern  with  or  responsibility  for  his  unlawful  acts,  pro- 
ducing the  very  opposite  result  from  that  which  it  was  employed  to 
effect 

Judgment  and  order  denying  new  trial  must  be  affirmed,  with 
costs. 

(12  Misc.  Rep.  568.) 

KELLY  v.  BROOKLYN  HEIGHTS  R.  CO. 

(City  Court  of  Brooklyn,  General  Term.  May  27,  1895.) 

Street  Railroads — Injury  to  Person*  Crossing  Track. 

It  Is  not  negligence,  as  a  matter  of  law,  for  a  person  to  attempt  to  drive 
across  a  street-railroad  track  a  short  distance  in  front  of  an  approaching 
car  at  a  place  where  there  are  a  large  number  of  tracks  in  the  street,  and 
numerous  cars  are  passing  all  the  time. 

Appeal  from  trial  term. 

Action  by  John  Kelly  against  the  Brooklyn  Heights  Railroad  Com- 
pany for  personal  injuries.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

Argued  before  CLEMENT,  C.  J.,  and  VAN  WYCK,  J. 

Morris  &  Whitehouse,  for  appellant. 
Thos.  E.  Pearsall,  for  respondent 

CLEMENT,  C.  J.  The  plaintiff  was  driving  a  cab  on  Pierrepont 
street,  in  this  city,  on  the  afternoon  of  December  15,  1893.  When 
he  approached  Fulton  street,  where  Pierrepont  street  ends,  it  was 
necessary  to  cross  Fulton  in  order  to  be  on  the  right  hand  side  of  the 
street  in  driving  to  the  New  York  and  Brooklyn  bridge.  In  cross- 
ing, plaintiff's  cab  was  struck  by  a  trolley  car,  and  he  sustained 
damage  to  his  person  and  property.  There  are  many  lines  of  cars 
on  Fulton  street  on  the  block  in  question,  and  it  is  safe  to  say  that 
there  is  no  other  block  in  the  city  where  more  cars  pass  in  a  given 
time.  The  learned  counsel  for  the  appellant  contends  that  it  is  neg- 
ligence for  a  person  in  a  vehicle  to  attempt  to  crosB  a  street-railway 
track  a  short  distance  in  front  of  an  approaching  car.  The  rule  of 
law  contended  for  is  undoubtedly  correct  as  a  general  proposition, 
but  has  its  exceptions.  Such  a  rule  cannot  be  rigidly  applied  where 
a  vehicle  is  run  into  by  a  street  car  on  a  thoroughfare  crowded  with 
cars.  The  railroad  company  does  not  have  the  exclusive  right  to 
the  use  of  the  street;  it  does  have  a  paramount  right  over  vehicles. 
If  the  company  runs  so  many  cars  that  vehicles  must  wait  till  there 
is  no  car  in  sight  in  order  to  cross,  the  drivers  would  have  to  wait 
till  late  in  the  evening.  It  is  the  duty  of  the  railroad  company,  in 
the  vicinity  of  the  city  hall  for  example,  not  to  block  the  streets, 
but  occasionally  to  give  way  to  the  drivers  of  vehicles  who  wish  to 
cross.  On  the  other  hand,  the  drivers  must  not  be  reckless;  must 
not  drive  directly  in  front  of  an  approaching  car;  must  be  prudent 
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and  careful.  In  the  case  of  a  collision  between  a  trolley  car  and  a 
wagon  crossing  the  track,  or  in  a  case  where  a  foot  traveler  attempts 
to  cross  the  track  and  is  rnn  over,  the  locality  is  an  important  cir- 
cumstance to  be  considered  in  the  decision  of  a  motion  to  dismiss 
for  contributory  negligence.  McClain  v.  Railroad  Co.,  116  N.  Y. 
459,  22  N.  E.  1062.  If  the  driver,  by  waiting  for  a  few  moments, 
would  have  a  safe  passage,  he  should  certainly  wait,  If  he  has  to 
wait  a  long  time  for  any  passage  at  all,  then  he  should  not  be  held  to 
the  same  degree  of  care  as  in  a  locality  where  cars  only  pass  at  in- 
tervals. We  have  carefully  examined  the  record  before  us,  and  are 
satisfied  that  the  case  was  properly  submitted  to  the  jury  on  con- 
flicting testimony,  and  that  their  verdict  should  not  be  disturbed. 
Judgment  and  order  denying  new  trial  affirmed,  with  costs. 


(12  Misc.  Rep.  570.) 

BRENNAN  v.  BROOKLYN  HEIGHTS  R.  CO. 

(City  Court  of  Brooklyn,  General  Term.  May  27,  1895.) 

Street  Railroads— Injury  to  Passenger. 

In  an  action  for  injuries  to  plaintiff  while  a  passenger  on  defendants 
electric  car,  plaintiff  claimed  that,  while  he  was  sitting  in  a  seat  facing 
toward  the  front  of  the  car,  It  suddenly  gave  a  jerk,  and  threw  him  off. 
Held-,  that  such  evidence  was  not  sufficient  to  charge  defendant  with  negli- 
gence, as  the  natural  result  of  a  sudden  start  would  be,  not  to  throw 
plaintiff  off,  unless  he  was  sitting  In  a  careless  manner,  but  to  throw  him 
against  the  back  of  the  seat  on  which  he  was  sitting. 

Appeal  from  trial  term. 

Action  by  Rodger  Brennan  against  the  Brooklyn  Heights  Railroad 
Company  for  personal  injuries.  From  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  CLEMENT,  C.  J.,  and  VAN  WYCK,  J. 

Morris  &  Whitehouse,  for  appellant 
Ayres  &  Walker,  for  respondent. 

CLEMENT,  C.  J.  The  plaintiff  claimed  at  the  trial  of  this  action 
that,  when  a  passenger  on  an  open  car  of  the  defendant,  he  was 
thrown  off  by  a  sudden  "jerk"  or  movement  of  the  car.  The  defend- 
ant offered  evidence  tending  to  show  that  the  plaintiff  was  intoxi- 
cated, and,  while  sleeping,  fell  off  the  car.  The  case  waB  submitted 
to  the  jury,  to  determine  whether  the  plaintiff  was  thrown  off  by 
reason  of  a  violent  and  unusual  movement  of  the  car,  caused  by  the 
sudden  increase  of  electric  power  by  the  motorman,  or  whether  the 
plaintiff  lost  his  balance  and  fell  off  when  the  car  was  operated  in 
the  usual  and  ordinary  way.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff,  and  substantially  the  only  point  in  the  case  is 
whether  or  not  the  verdict,  on  the  facts,  can  be  upheld. 

It  is  a  well-known  fact  that  in  the  operation  of  electric  cars,  there 
are  sudden  movements,  which  are  incident  thereto.  Of  the  usual 
and  necessary  movements  of  a  car,  though  sudden,  the  passenger 
takes  the  risk.    It  is  proper,  therefore,  to  examine  the  testimony  of 
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the  plaintiff  and  his  witness  Grogan,  which  the  jury  believed,  as  is 
shown  by  their  verdict.   Brennan  testified: 

"The  accident  happened  near  Sixth  avenue,  after  crossing  Bergen  street 
Just  before  the  accident  happened  the  car  was  going  at  a  very  nice  rate  of 
■peed,  until  he  came  to  the  track,  and  then  he  slackened  up,  and  it  went 
smooth.  Q.  What  track  do  you  mean?  A.  Flatbush  avenue,— Bergen  street 
track;  across  that  track.  He  slackened  up  going  over  that,  and  It  went  on  a 
smooth  gait,  and  all  of  a  sudden  it  doubled  its  speed.  He  give  a  jerk  like 
that.  Give  a  kind  of  a  rough  Jerk.  The  jerk  went  right  at  the  front.  I  was 
sitting  like  that,  forward.  I  was  just  sitting  like  that  talking  to  my  friend 
Id  front  about  to-morrow  day's  work,  and  the  car  gave  a  jerk  like  that,  and 
he  threw  me  back  and  out.  There  was  no  guard  rail,  nor  nothing.  I  mean 
what  they  have,— straps  or  cord.  There  was  no  guard  at  the  side  of  the  car. 
Q.  What  effect  did  the  jerk  have  on  you?  A.  Well,  sir,  It  had  a  very  hard 
effect  on  me.  When  the  car  jerked,  I  was  thrown  out  of  the  car  by  the  jerk,— 
a  very  heavy  jerk,  too.  I  fell  right  on  top  of  my  head  there." 

Grogan  gave  testimony  as  follows: 

"Q.  Where  were  you  with  him  about  nine  o'clock  or  ten  o'clock  in  the  even- 
ing? A.  We  were  on  our  way  home  to  Flatlands,  on  the  Flatbush  avenue  car. 
We  took  the  Flatbush  avenue  car  at  Duffield  street  and  Fulton.  It  was  an  open 
car,  with  seats  across,  and  facing  both  ways.  Brennan  occupied  the  last  seat 
facing  the  motorman,  next  to  the  conductor,— the  last  seat  next  to  the  con- 
ductor. I  occupied  the  one  right  in  front  of  Mr.  Brennan.  I  was  facing  Bren- 
nan then,  and  Brennan  was  facing  me.  I  recollect  about  the  time  the  car  was 
passing  Bergen  street  Q.  About  how  was  the  car  going  when  it  was  passing 
over  the  Bergen  street  tracks?  A.  It  was  going  in  a  moderate  rate.  After  it 
had  crossed  the  Bergen  street  tracks,  and  was  going  on  a  little  ways,  the 
car  give  a  sudden  plunge  forward.  The  car  started  up  very  sudden  at  a  fast 
speed,  and  Mr.  Brennan  fell  off.  Q.  What  was  Mr.  Brennan's  position  at  the 
time  the  car  made  the  movement  you  have  described.  A.  He  sat  something 
like  this,  talking  to  me;  and  it  threw  him  right  out  of  the  car.  The  car 
pitched  forward  like  that  It  started  up  faster.  It  was  a  violent  Jerk.  It 
was  going  slowly,  and  the  car  give  a  violent  jerk,  and  it  throwed  me  for- 
ward, and  throwed  Mr.  Brennan  out.  I  tried  to  catch  a  hold  of  him,,  and  he 
was  too  heavy  for  me,  and  I  had  to  let  go." 

After  a  careful  examination  of  the  testimony  given  by  the  plaintiff 
and  Grogan,  we  are  satisfied  that  the  plaintiff  could  not  have  been 
thrown  off  by  reason  of  the  sudden  start  of  the  car,  unless  he  was 
sitting  on  the  seat  in  a  careless  way.  If  he  was  sitting  in  a  safe  po- 
sition, it  would  be  impossible  for  a  sudden  forward  movement  of 
the  car  to  throw  him  to  the  side  and  into  the  street.  The  forward 
motion  of  the  car,  if  quick  and  violent,  should,  according  to  the  laws 
of  nature,  have  thrown  the  plaintiff  towards  the  rear  of  the  car,  and 
the  back  of  the  seat  would  prevent  him  from  falling.  The  use,  on 
the  trial,  of  the  words  "jerk,"  "sudden  plunge,"  and  "rough  jerk,"  by 
the  plaintiff  and  Grogan,  does  not  show  that  the  car  was  operated  in 
an  unsafe  way.  The  sudden  start  of  the  car  was  substantially  all 
the  two  witnesses  knew  as  to  the  cause  of  plaintiff's  fall,  for  they  sat 
in  the  rear  of  the  car,  and  Grogan  had  his  back  to  the  motorman.  It 
is  an  every-day  occurrence  for  electric  cars  to  slowdown  while  cross- 
ing intersecting  tracks,  and,  as  soon  as  they  are  over,  to  put  on 
speed  again.  The  motion  of  the  car,  when  speed  is  again  put  on,  is, 
to  a  certain  extent,  accompanied  by  a  jerk.  We  have  hesitated  to 
reverse  the  judgment  in  this  case  for  the  reason  that  the  jury  de- 
cided the  facts  in  favor  of  the  plaintiff,  and  yet  it  is  the  duty  of  the 
general  term,  on  an  appeal  from  an  order  denying  new  trial,  to  con- 
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aider  the  facte,  and,  if  a  verdict  not  just  has  been  rendered  by  the 
jury,  to  set  the  same  aside. 

Judgment  and  order  denying  new  trial  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  event 

(12  Misc.  Rep.  573.)  " 

PAETZIG  v.  BROOKLYN  CITY  R.  CO. 

(City  Court  of  Brooklyn,  General  Term.  May  27,  1895.) 

Damages— Personal  Injuries — When  not  Excessive. 

A  verdict  for  $3,000  for  personal  injuries  will  not  be  disturbed  as  ex- 
cessive where  it  appears  that  plaintiff  was  57  years  old;  that  he  was  ren- 
dered unconscious  by  the  accident;  that  he  suffered  from  concussion  of 
the  brain  and  of  the  spine,  and  was  bruised  on  the  shoulder  and  chest, 
and  cut  on  the  head  and  face;  that  the  injuries  were  painful,  and  con- 
fined him  to  his  bed  for  four  weeks;  and  that  he  was  unable  to  return  to 
work  for  10  weeks  more;  and  that  at  the  time  of  the  trial,  several  years 
after  the  accident,  he  still  suffered  from  his  injuries. 

Appeal  from  trial  term. 

Action  by  Gustav  Paetzig  against  the  Brooklyn  City  Railroad 
Company  for  personal  injuries.  From  a  judgment  entered  on  a 
verdiat  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  OSBORNE  and  VAN  WYCK,  JJ. 

Moore  &  Wallace,  for  appellant. 
Chas.  J.  Patterson,  for  respondent 

OSBORNE,  J.  Plaintiff  brought  this  action  to  recover  damages 
for  injuries  sustained  by  him  through  the  alleged  negligence  of  the 
defendant  in  starting  one  of  its  cars  while  plaintiff  was  in  the  act 
of  getting  on  the  front  platform  thereof.  Plaintiff  made  out  a  case 
from  which  the  jury  was  justified  in  concluding  that  he  signaled  the 
driver  of  the  car  to  stop,  that  the  car  stopped,  and  that,  while  plain- 
tiff was  getting  on  the  front  platform  of  the  car,  with  one  foot  on 
the  step  and  his  hands  grasping  the  dashboard  rail  and  the  rail  of 
the  body  of  the  car,  the  driver  suddenly  let  off  the  brake,  started  the 
car,  and  plaintiff  was  thrown  violently  to  the  ground,  and,  while 
holding  on  to  the  dashboard  rail  with  one  hand,  was  dragged  some 
25  feet  before  the  car  stopped,  bruising  him  severely,  and  inflicting 
serious  injuries.  In  opposition  to  this  contention  of  the  plaintiff, 
some  of  defendant's  witnesses  testified  that  plaintiff  tried  to  get  on 
the  car  while  it  was  in  motion,  and  missed  his  hold  and  fell,  and 
was  dragged  until  the  car  was  stopped.  In  singular  contradiction 
of  those  witnesses,  the  driver  of  the  car  testified  that  he  had  stopped 
his  car  to  let  off  some  passengers,  and  that,  while  the  car  was  at  a 
standstill,  plaintiff  attempted  to  get  on  the  car,  stumbled,  lost  his 
balance,  and  fell  up  against  the  car  and  to  the  ground,  and  that  the 
car  did  not  move  until  plaintiff  was  picked  up  and  helped  by  the 
driver  to  the  sidewalk.  The  learned  trial  judge  very  properly  sub- 
mitted the  case  to  the  jury,  and  it  has  found  a  verdict  in  favor  of 
the  plaintiff,  which,  in  our  opinion,  is  amply  supported  by  the  eri- 
dence. 
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The  verdict  was  for  $3,600,  and  the  learned  counsel  for  the  appel- 
lant contends  that  the  damages  awarded  were  excessive.  We  can- 
not agree  with  him.  Plaintiff  was  57  years  of  age.  It  was  in  evi- 
dence that  when  he  was  thrown  to  the  ground  by  the  sadden  starting 
of  the  car  he  was  rendered  uncon scions;  that  he  suffered  from  con- 
cussion of  the  brain  and  of  the  spine,  and  was  braised  on  the  shoulder 
and  chest,  and  had  some  superficial  wounds  on  the  face  and  head, 
as  well  as  some  lacerations  of  the  scalp;  that  those  injuries  were 
painful,  and  confined  him  to  his  bed  for  4  weeks,  and  he  was  unable 
to  return  to  his  work  for  16  weeks  more.  In  addition,  he  had 
paralysis  of  the  bladder  and  of  the  sphincter  muscle,  so  that  artifi- 
cial means  were  necessary  to  draw  his  water  and  produce  movements 
of  the  bowels,  and,  although  the  accident  happened  in  April,  1891, 
the  plaintiff  still  suffers  pain  as  a  result  thereof,  especially  when 
there  is  a  change  in  the  weather.  Considering  the  nature  and  extent 
of  plaintiff's  injuries,  and  their  long  duration,  we  do  not  think  that 
the  damages  are  at  all  excessive. 

Our  attention  is  called  to  some  alleged  errors  in  the  admission 
of  certain  questions.  We  have  examined  them,  and  think  the  ex- 
ceptions taken  are  without  merit,  nor  do  they  seem  to  us  of  sufficient 
importance  to  call  for  any  discussion.  Judgment  and  order  denying 
new  trial  should  be  affirmed,  with  costs. 


(12  Misc.  Rep.  575.) 

LAZARUS  v.  SANDS. 

(City  Court  of  Brooklyn,  General  Term.  May  27,  1896.) 

Factors  ahd  Brokers— Employment. 

In  an  action  for  a  violation  of  defendant's  duty  to  plaintiff  as  broker,  It 
appeared  that  defendant  Informed  plaintiff  that  he  had  certain  lots  on  his 
books,  and  offered  them  for  $17,500.  The  lots  had  been  placed  with  de- 
fendant by  E.,  another  broker,  and  the  price  asked  by  defendant  was  that 
fixed  by  the  owner.  Plaintiff  refused  to  buy  at  that  price,  and  offered 
$18,000.  Defendant  reported  the  bid  to  E.,  who  was  informed  by  the 
owner  that  he  could  have  the  lots  at  $12,000,  without  commissions,  and  E. 
instructed  defendant  to  offer  the  lots  to  plaintiff  for  $14,000,  which  offer 
plaintiff  accepted.  Defendant  then  procured  a  contract,  and  reported  that 
he  had  bought  the  property  for  plaintiff.  Held,  that  the  evidence  did  not 
show  that  defendant  was  employed  by  plaintiff  so  as  to  make  him  liable 
for  the  difference  between  the  price  at  which  the  owner  was  willing  to 
sell  and  the  price  asked. 

Appeal  from  trial  term. 

Action  by  Edward  R.  Lazarus  against  Charles  J.  Sands  to  recover 
damages  for  violation  of  defendant's  duty  to  plaintiff  as  a  real-estate 
broker.  The  complaint  was  dismissed,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  OSBORNE  and  VAN  WYOK,  JJ. 

Chas.  F.  Brandt,  for  appellant 
A.  Simis,  Jr.,  for  respondent 

OSBORNE,  J.  Plaintiff,  for  a  cause  of  action  against  the  defend- 
ant, alleges  in  his  complaint  that  he  "employed  defendant  in  the 
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capacity  of  a  broker  to  conduct  the  negotiations  for  the  purchase  of 
certain  premises  in  the  town  of  Flatbush,  Kings  county";  that  de- 
fendant, instead  of  purchasing  said  premises  for  the  sum  of  f 12,000, 
as  he  might  have  done,  and  which  it  was  his  duty  to  do  as  the 
trusted  agent  and  representative  of  the  plaintiff,  fraudulently  advised 
and  counseled  plaintiff  to  pay  f 14,000  therefor,  and  divided  the  dif- 
ference of  $2,000  between  himself  and  one  Edgerton,  to  plaintiffs 
damage  $2,000.  On  the  first  trial  of  this  action,  plaintiff  obtained 
a  verdict  in  his  favor,  which,  on  appeal,  we  set  aside  on  the  ground 
that  there  was  not  sufficient  evidence  to  make  out  a  prima  facie 
case  that  plaintiff  employed  defendant  as  his  broker  and  agent  to 
negotiate  for  the  purchase  of  the  premises  in  question.  Vide  7  Misc. 
Rep.  282,  27  N.  Y.  Supp.  885.  On  the  second  trial;  plaintiff  was 
nonsuited,  and  he  now  appeals  from  the  judgment  dismissing  the 
complaint 

We  have  carefully  examined  the  evidence  submitted  by  plaintiff 
on  the  second  trial,  and  we  fail  to  see  that  he  has  made  out  such 
a  case  as  to  induce  us  to  alter  the  views  expressed  by  us  on  the  former 
appeal.  The  evidence  on  the  main  issue,  in  support  of  plaintiff's 
claim  that  he  employed  defendant  as  his  broker  to  negotiate  the  pur- 
chase in  question,  is  substantially  the  same  as  that  presented  on 
the  first  trial.  True,  on  this  trial  plaintiff  produced  his  bookkeeper 
to  corroborate  his  testimony  in  one  particular,  but  the  evidence  still 
falls  short  of  making  out  a  prima  facie  case  that  the  defendant  was 
employed  by  plaintiff  as  his  broker.  It  plainly  appears  from  the 
evidence  that  defendant,  whom  plaintiff  knew  to  be  a  real-estate 
broker,  had  the  lots  in  question  on  his  books  for  sale,  that  he  called 
the  attention  of  plaintiff's  wife  to  them,  and  that  she  told  her  hus- 
band that  defendant  had  the  lots  for  sale.  Negotiations  then  began 
between  plaintiff  and  defendant  for  the  sale  of  the  lots,  and,  while 
it  is  clear  that  defendant  urged  plaintiff  to  make  the  purchase,  and 
indulged  in  the  usual  roseate  representations  customary  with  many 
brokers  as  to  the  desirability  of  the  purchase  at  the  price  which 
defendant  named,  yet  nowhere  is  there,  in  our  opinion,  any  evidence 
to  alter  the  position  which  the  parties  occupied  at  the  very  outset 
of  the  negotiations,  when,  as  above  stated,  defendant  had  the  lots 
on  his  books,  as  a  broker,  for  sale,  and  was  seeking  to  induce 
plaintiff  to  buy  them  for  the  highest  price,  and  plaintiff,  on  his  part, 
was  endeavoring  to  obtain  them  as  cheaply  as  possible;  and,  in  con- 
firmation of  this  position  of  the  parties,  it  appears  that,  when  the 
contract  for  the  purchase  was  signed  by  plaintiff,  it  contained  a 
clause  reciting  that  defendant  was  the  broker  in  the  sale,  and  enti- 
tled to  a  commission  from  the  seller.  We  may  add  that  plaintiff's 
position  is  utterly  inconsistent  with  the  claim  he  here  asserts.  He 
knew  the  defendant  was  a  broker,  seeking  to  dispose  of  the  lots  for 
the  seller,  and  consequently  owing  the  seller  the  duty  of  obtaining 
the  highest  possible  price,  yet  plaintiff's  contention  is  that  defendant 
was  in  duty  bound  to  procure  the  lots  for  him,  plaintiff,  at  the  low- 
est possible  price,  regardless  of  his  obligation  to  the  seller.  He 
learned  counsel  for  the  appellant  has  submitted  to  us  an  exhaustive 
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brief  on  the  good  faith  due  from  a  broker  to  his  principal,  and  the 
authorities  cited  by  him  have  our  hearty  concurrence,  but  we  cannot 
see  that  they  are  applicable  to  this  case,  because  plaintiff  has  failed 
to  show  that  defendant  occupied  the  position  of  broker  for  plaintiff 
in  the  transaction  in  question.  Judgment  dismissing  the  complaint 
should  be  affirmed,  with  costs. 


(Superior  Court  of  New  York  City,  Special  Term.  May  25,  1885.) 

Injunction — Bbkach  of  Contract. 

Where  the  seller  of  a  business,  with  the  good  will  thereof,  agrees,  as  an 
Inducement  to  the  sale,  and  to  protect  the  good  will,  not  to  re-enter  the 
same  business  for  a  period  of  four  years  within  a  certain  territory,  injunc- 
tion will  lie  against  the  breach  of  such  covenant 

Action  by  William  W.  Niles  against  Elisha  Fenn  for  an  injunc- 
tion and  to  enforce  a  covenant    Judgment  for  plaintiff. 

A.  G.  Palmer  and  James  Forrest,  for  plaintiff. 
Jacob  Fromme,  for  defendant 

McADAM,  J.  The  defendant  carried  on  a  dental  business  at  No. 
172  East  One  Hundred  and  Sixteenth  street,  this  city,  which  busi- 
ness had  been  conducted  by  him  in  and  about  said  neighborhood 
for  a  period  of  10  or  12  years.  On  May  1,  1893,  the  plaintiff  pur- 
chased the  business  from  the  defendant,  together  with  the  good  will 
thereof,  paid  the  defendant  $1,500  therefor,  and,  as  an  inducement 
to  the  sale,  the  latter  agreed  not  to  re-enter  the  practice  of  dentistry 
for  a  period  of  four  years  from  May  1,  1893,  within  the  territory 
bounded  by  the  Harlem  river  on  the  north,  Seventieth  street  on  the 
south,  East  river  on  the  east,  and  the  North  river  on  the  west  The 
object  of  this  agreement  was  to  protect  the  good  will,  which  formed 
the  main  inducement  to  the  sale,  and  for  which  the  plaintiff  parted 
with  almost  all  the  money  he  paid. 

Although  the  business  sold  was  a  professional  one,  the  law  recog- 
nizes the  fact  that  it  has  a  good  will,  which  may  be  sold  as  an  in- 
cident of  the  business.  If  the  customers  decline  to  go  to  the  "old 
stand,*'  this  is  the  plaintiff's  misfortune;  but  the  defendant  must 
not  interfere  to  the  plaintiff's  prejudice.  Good  will  is  a  commodity 
(1  Colly.  Partn.  [6th  Ed.]  226  et  seq.);  means  the  custom  of  any  trade 
or  business  (Webst.  Diet);  resolves  itself  into  reputation  (Howe  v. 
Searing,  6  Bosw.  354) ;  is  the  probability  that  the  old  patrons  will 
continue  customers  at  the  old  place  (Cruttwell  v.  Lye,  17  Ves.  347 ; 
Fenn  v.  Bolles,  7  Abb.  Pr.  202);  and  includes  every  possible  ad- 
vantage that  has  been  acquired  by  the  vendor  while  carrying  on  the 
business  (Manufacturing  Co.  v.  Hall,  61  N.  Y.  226).  It  is  a  species 
of  property  depending  on  circumstances  for  its  value.  It  is  in  some 
instances  more  valuable  than  the  second-hand  chattels  that  go  with 
it,  and  often  the  inducing  cause  of  a  purchase.  It  may  be  pre- 
carious; need  attention;  and  at  times  protection.    Part  of  the  cus- 
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torn  may  by  the  change  drift  away,  but  the  vendor  must  not  create 
the  current  that  carries  it 

The  covenant  was  to  protect  the  good  will  and  keep  it  with  the 
plaintiff.  The  defendant  thereafter  violated  the  covenant  by  open- 
ing and  maintaining  a  rival  establishment  within  the  restricted  terri- 
tory (High,  Inj.  §  736  et  seq.;  Hil.  Inj.  [3d  Ed.]  698;  Pom.  Spec  Perf. 
§  25).  The  claim  that  the  defendant  did  not  understand  the  nature 
and  effect  of  the  covenant,  or  that  it  was  without  consideration,  is 
not  borne  out  by  the  testimony,  which  clearly  shows  the  contrary. 
He  is  an  intelligent  man,  and,  before  violating  the  covenant,  endeav- 
ored to  procure  permission  from  the  plaintiff  to  resume  business 
within  the  prohibited  territory,  and  made  offers  to  induce  the  plain- 
tiff to  give  his  consent  thereto,  which  the  plaintiff  declined  to  grant 
The  defendant  states  he  made  these  propositions  because  he  felt 
under  a  moral  obligation  to  refrain  from  carrying  out  his  intention 
without  the  plaintiff's  consent  Under  the  circumstances,  he  might 
well  have  compunction  in  regard  to  the  matter.  The  nature  of 
the  transaction  with  the  plaintiff  required  his  permission  to  author- 
ize interference  by  the  defendant.  It  is  clearly  established  that  the 
defendant  violated  the  covenant.  The  .card  issued  by  him  in  De- 
cember following  the  sale,  containing  the  defendant's  name,  address, 
and  the  word  "dentist,"  shows  that  he  was,  to  an  extent  at  least, 
still  in  the  same  business  close  by  the  "old  stand."  The  fact  that 
dentistry  was  practiced  by  the  defendant  in  violation  of  the  agree- 
ment was  also  clearly  shown  by  witnesses  who  patronized  him.  The 
covenant  is  legal  and  enforceable  by  a  court  of  equity.  Francisco 
v.  Smith,  143  N.  Y.  488,  38  N.  E.  980;  Match  Co.  v.  Boeber,  106  N.  Y. 
487,  13  N.  E.  419;  Stanlev  v.  Pollard  (Super.  N.  Y.)  25  N.  Y.  Supp. 
766. 

The  case  presented  calls  for  equitable  interference.  The  covenant 
must  be  preserved  and  enforced,  and  to  that  end  the  plaintiff  is 
granted  the  injunctive  relief  claimed. 


VAN  ARSDALE  v.  KING. 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

L  Judgment— Vacating  Leave  to  Sce  on— Laches. 

A  motion  made  in  April,  1894,  to  vacate  an  order  made  in  December, 
1890,  granting  leave  to  sue  on  a  judgment,  will  be  denied  on  the  ground  of 
laches. 
8.  Same— Irregularities. 

An  order  permitting  the  service  by  mail  of  an  8  days'  notice  Instead  of 
a  16  days'  notice  of  motion  for  leave  to  sue  on  a  judgment  Is  merely  irreg- 
ular. 

Appeal  from  special  term,  Westchester  county. 

Action  by  William  H.  Van  Arsdale  against  George  King.  In 
April,  1894,  defendant  moved  to  vacate  an  order  made  on  December 
6,  1890,  granting  leave  to  sue  on  a  judgment  rendered  in  favor  of 
plaintiff  against  defendant  in  November,  1880.  The  moving  papers 
presented  two  objections  to  the  order:    First,  that  defendant,  when 
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the  preliminary  order  was  made,  on  November  26,  1890,  allowing 
service  by  mail  of  the  notice  of  the  application  for  leave  to  sue,  was 
within  the  jurisdiction  of  the  court,  and  could  have  been  served 
personal  1  j  with  such  notice;  and,  second,  that  the  order  permitted 
the  service  of  notice  to  be  made  on  or  before  the  28th  of  November, 
and  the  application  to  be  made  on  the  6th  of  December, — that  is,  per- 
mitted service  by  mail  in  less  than  16  days.  The  motion  was  denied, 
and  defendant  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Norman  A.  Lawlor,  for  appellant 
Isaac  N.  Mills,  for  respondent 

DYKMAN,  J.  This  is  an  appeal  from  an  order  of  the  special 
term  denying  a  motion  to  vacate  an  order  made  at  the  Westchester 
county  special  term  on  the  6th  day  of  December,  1890,  granting 
leave  to  bring  this  action,  and  to  set  aside  and  vacate  all  the  pro- 
ceedings subsequent  thereto,  including  the  judgment  entered  in 
this  action. 

The  great  delay  in  making  this  motion  would  be  a  sufficient  justifi- 
cation of  its  denial.  But,  aside  from  the  delay,  the  motion  wag 
entirely  destitute  of  merit  At  most,  there  was  only  irregularity 
in  the  original  motion  for  leave  to  sue.  The  merits  are  all  with  the 
plaintiff,  and  no  injustice  has  been  wrought  The  order  should  be 
affirmed,  with  f  10  costs  and  disbursements.    All  concur. 


SIMMS  v.  CITY  OP  BROOKLYN. 

(Supreme  Court,  General  Term.  Second  Department  May  18,  ,1895.) 

Condemnation  Proceedings— Award—  Right  of  Grantee. 

A  lot,  part  of  which  had  been  condemned  for  street  purposes,  was  con- 
veyed hy  a  deed  containing  the  usual  covenants  of  seisin,  "subject  to  the 
rights  of  the  city"  to  such  part  Edd,  that  such  deed  did  not  transfer 
to  the  grantee  the  award  theretofore  made  for  the  part  of  the  lot  which 
had  been  condemned.  Magee  v.  City  of  Brooklyn  (N.  Y.  App.)  39  N.  E. 
87,  and  Engelhardt  v.  City  of  Brooklyn  (City  Ct.  Brook.)  19  N.  Y.  Supp. 
173,  distinguished.  Charde  v.  City  of  Brooklyn  (City  Ct  Brook.)  29  N.  Y. 
Supp.  390,  disapproved. 

Appeal  from  special  term,  Kings  county. 

Action  by  Maria  O.  Simms,  as  executrix  of  Henry  0.  Simms,  de- 
ceased, against  the  city  of  Brooklyn,  to  recover  an  award  made  for 
land  taken  for  street  purposes.  Judgment  was  entered  in  favor 
of  defendant,  and  plaintiff  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

John  T.  Barnard,  for  appellant 

Richard  B.  Greenwood,  Jr.,  for  respondent 

BROWN,  P.  J.  This  action  was  brought  to  recover  the  amount 
of  an  award  made  by  commissioners  for  land  taken  for  the  widen- 
ing of  North  Second  street  in  the  city  of  Brooklyn  pursuant  to 
chapter  559  of  the  Laws  of  1871.   No  question  arises  aa  to  the 


Digitized  by 


860 


NEW  YORK  SUPPLEMENT,  Vol.  33. 


[Sap.  Ct 


liability  of  the  city  for  the  amount  of  the  award,  and  the  only  con- 
tention  is  as  to  the  person  entitled  to  receive  it  The  title  to  the 
land  taken  for  the  improvement  vested  in  the  city  by  force  of  the 
act  referred  to,  but,  as  I  understand  the  evidence,  the  improvement 
had  not  been  made  when  the  deeds  hereinafter  referred  to  were 
executed,  but  the  street  and  the  adjoining  lots  remained  as  they 
were  before  the  law  was  passed.  Henry  C.  Simms  was  the  owner 
of  a  lot  of  land  fronting  on  North  Second  street  when  the  act  re- 
ferred to  was  passed,  and  when  the  report  of  the  commissioners 
was  made,  and  was,  in  his  lifetime,  entitled  to  receive  the  award. 
He  died  in  the  year  1883,  leaving  a  will,  whereby  he  gave  all  his 
property,  real  and  personal,  to  the  plaintiff,  who  was  his  wife,  and 
appointed  her  and  his  two  sons  his  executors.  On  April  26,  1886, 
the  plaintiff  conveyed  the  lot  of  land  devised  to  her  by  said  will 
to  Harry  E.  Storm.  The  consideration  expressed  was  one  dollar, 
and  the  description  was  that  of  the  original  lot,  including  the  front 
taken  by  the  city  for  widening  the  street  The  cunveyance  was 
expressed  to  be  "subject  to  the  rights  of  the  city  of  Brooklyn  in 
and  to  so  much  of  the  front  of  the  premises  above  described  on 
North  Second  street  as  was  taken  or  attempted  to  be  taken  for  the 
widening  thereof  by  an  act  passed  April  19,  1871,"  etc,  and  it  con- 
tained the  usual  covenant  of  seisin.  Subsequently  Storm  conveyed 
the  same  premises  to  Matthew  Charde,  and  he  conveyed  them  to 
Emily  J.  Charde  and  others.  The  last-named  parties  sued  the  de- 
fendant for  the  award  in  the  city  court  of  Brooklyn,  and  recovered 
a  judgment  therefor,  which  has  been  affirmed  by  the  general  term 
of  that  court   8  Misc.  Rep.  598,  29  N.  Y.  Supp.  390. 

The  question  presented  in  this  action  is  whether  the  award  passed 
to  Storm  by  the  conveyance  of  the  plaintiff  above  referred  to.  The 
facts  differ  from  those  in  the  cases  of  Magee  v.  City  of  Brooklyn 
and  Delap  v.  Same,  144  N.  Y.  265,  39  N.  E.  87,  upon  which  the  de- 
cision of  the  city  court  rests.  In  Magee's  Case  the  decision  was 
placed  upon  the  grounds  that  the  land  was  conveyed  precisely  as 
if  the  title  was  not  affected  by  the  passage  of  the  act;  that  the 
award  in  equity  represented  the  portion  of  the  land  taken,  and, 
having  conveyed  the  land  with  full  covenants,  the  grantors  were 
held  to  have  transferred  the  award  to  their  grantees.  In  Delap's 
Case  title  was  acquired  under  the  foreclosure  of  a  mortgage  which 
was  upon  the  land  at  the  time  of  the  passage  of  the  act,  and  in 
which  judgment  was  entered  and  sale  had  before  the  award  was 
made,  and  it  was  held  that  the  purchaser  at  the  foreclosure  sale 
was  entitled  to  the  award.  In  respect  to  the  reservation  contained 
in  the  deed  from  the  plaintiff  to  Storm,  this  case  also  differs  from 
Engelhardt  v.  City  of  Brooklyn  and  Schafer  v.  City  of  Brooklyn, 
19  N.  Y.  Supp.  173,  also  decided  in  the  city  court  of  Brooklyn.  This 
case  is  one  that  must  be  decided  upon  its  equities,  and  the  deed 
to  Storm  must  be  construed  according  to  the  intent  and  design  of 
the  parties,  manifested  by  the  language  used  and  the  surrounding 
circumstances.  I  am  unable,  however,  to  find  anything  in  the  con- 
veyance, or  in  the  facts  before  us,  indicating  an  intent  to  assign  the 
award.   No  particular  importance  is  attached  to  the  fact  that  the 
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plaintiff  was  the  executor  of  her  husband,  and  held  title  to  the 
award  in  her  representative  capacity,  and  title  to  the  land  in  her 
individual  character.  She  took,  under  her  husband's  will,  the  whole 
beneficial  interest  in  the  estate;  and,  if  there  was  any  fact  or  cir- 
cumstance to  indicate  that  she  assumed  to  convey  to  Storm  the 
whole  lot  of  land,  including  that  taken  by  the  city,  the  case  would 
fall  within  the  rule  applied  in  Magee's  Case,  and  the  judgment  would 
have  to  be  affirmed.  But  the  parties  recognized  the  rights  of  the 
city,  and  the  nominal  consideration  expressed  in  the  deed  indicates, 
not  a  sale  for  the  value  of  the  fall  lot,  but  a  gift  of  such  title  as 
the  plaintiff  possessed.  Undoubtedly,  she  intended  to  convey  all 
the  land  to  which  she  had  title,  and,  if  the  city  had  no  rights,  she 
intended  her  grantee  to  take  the  whole  lot;  but  it  is  equally  ap- 
parent that  both  parties  recognized  a  possible  title  in  the  city  to 
the  front  of  the  lot,  and,  if  that  proved  to  be  the  fact,  then  the 
grantee  was  to  take  under  the  deed  title  only  to  the  balance  of  the 
land;  and  I  can  find  no  fact  indicating  that  in  the  latter  case  the 
grantee  was  to  take  the  award  in  place  of  the  front  of  the  lot,  nor 
any  indication  that  the  plaintiff  intended  to  assign  it  Indeed,  if 
we  assume  that  this  transfer  was  for  a  nominal  consideration, — 
which  we  must  do  from  the  expressed  consideration  of  the  deed; 
in  other  words,  that  it  was  substantially  a  gift  to  Storm, — then  there 
is  nothing  in  the  case  to  indicate  that  the  plaintiff  intended  to 
assign  the  award.  That  was  not,  in  terms,  embraced  in  the  convey- 
ance. It  was  a  mere  right  of  action,  not  running  with  the  land,  and 
was  held  by  the  plaintiff  as  executrix  of  her  husband;  and  it  was 
incumbent  oh  the  defendant,  in  order  to  defeat  her  right  to  recover 
the  award,  to  produce  some  competent  evidence  that  she  had  as- 
signed it.  It  is  unfortunate  that  the  several  claimants  to  this  award 
had  not  all  been  made  parties  to  one  suit,  so  that  the  defendant 
might  not  be  subjected  to  a  double  liability;  but,  as  the  plaintiff 
is  not  in  any  way  bound  by  the  decision  in  the  Charde  Case,  she  Is 
entitled  to  have  the  question  decided  upon  its  merits.  I  think  the 
judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 

DYKMAN,  J.  (concurring).  This  suit  was  instituted  for  the  re- 
covery of  an  award  for  land  appropriated  under  the  right  of  eminent 
domain  for  the  widening  of  a  public  street  in  the  city  of  Brooklyn. 
The  property  for  which  the  award  was  made  was  owned  by  Henry 
O.  Simms,  and  he  was  entitled  to  the  money.  He  died  in  1883, 
leaving  a  last  will  and  testament,  by  which  he  gave  all  his  property 
to  the  plaintiff,  and  appointed  her  and  his  sons  the  executors  thereof. 
In  the  year  1886  the  plaintiff  executed  and  delivered  to  Harry  E. 
Storm  a  deed  of  conveyance  for  the  lot,  including  the  front,  which 
had  been  taken  for  widening  the  street.  The  consideration  named 
in  the  deed  was  one  dollar,and  it  was  made  "subject  to  the  rights 
of  the  city  of  Brooklyn  in  and  to  so  much  of  the  front  of  the  prem- 
ises above  described  on  North  Second  street  as  was  taken  or  at- 
tempted to  be  taken  for  the  widening  thereof  by  an  act  passed 
April  19,  1871."   The  question  involved  in  this  appeal  is  whether 
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the  award  passed  to  Storm,  the  grantee  of  the  plaintiff.  As  we 
hate  already  seen,  the  boundaries  specified  in  the  deed  from  the 
plaintiff  to  Storm  included  the  property  taken  by  the  city,  but  the 
exception  from  the  operation  of  the  deed  of  the  rights  of  the  city  in 
front  of  the  property  indicates  a  recognition  of  those  rights  by  the 
grantee.  The  exception  also  indicates  an  intention  to  convey  only 
the  land  to  which  the  plaintiff  had  the  title.  The  deed  is  entirely 
destitute  of  language  indicative  of  any  intention  to  assign  or  convey 
the  right  of  the  plaintiff  to  the  award  in  question,  and  it  would  not 
pass  under  the  general  language  of  the  conveyance.  The  right  to 
the  award  passed  to  the  plaintiff  under  the  will  of  her  husband. 
The  case  of  King  v.  Mayor,  etc.,  of  New  York,  102  N.  Y.  171,  6  N. 
E.  395,  was  similar  to  this,  and  it  was  there  held  that  where,  under 
a  statute  closing  a  highway,  damages  were  directed  to  be  awarded, 
and  paid  to  the  owners  of  premises  required  by  the  closing,  the 
right  to  damages  was  personal,  and  belonged  to  an  owner  at  the 
time  of  the  closing,  although  before  the  award  he  had  conveyed 
his  title.  The  judgment  should  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  abide  the  event 

CULLEN,  J.  I  concur  in  the  opinion  delivered  by  Justice 
BROWN.  As  the  result  of  this  opinion  is  a  decision  opposed  to 
that  made  by  the  city  court  of  Brooklyn  in  Charde  v.  City  of  Brook- 
lyn, 8  Misc.  Bep.  598,  29  N.  Y.  Supp.  390, 1  have  examined  the  record 
in  that  case.  There  it  was  conceded  and  found  "that  many  years 
elapsed  after  the  making,  filing,  and  confirmation  of  said  report  of 
said  commissioners,  without  anything  further  being  done  towards 
the  completion  of  the  widening  of  North  Second  street;  and  it  was 
not  known  whether  said  defendant  would  finish  said  work,  or  wheth- 
er the  making  of  said  improvement  would  be  abandoned  entirely." 
It  was  further  found  that  there  was  on  the  lot  a  three-story  brick 
house,  in  existence  from  1855  till  the  present,  14  feet  of  which  are 
taken  by  the  widening.  These  facts  do  not  appear  in  the  record 
before  us.  If  such  were  the  facts,' and  especially  if  it  should  be 
made  to  appear  that  there  was  a  substantial  consideration  paid 
plaintiff  for  the  conveyance,  I  think  there  would  be  little  difficulty 
in  holding  that  she  had  transferred  by  the  conveyance  her  right 
to  the  award. 


CORLEY  v.  McELMBBL  et  al. 

(Supreme  Court,  General  Term,  Second  Department  May  18,  1895.) 

Wills — Refusal  to  Admit  to  Probate— Effect  as  to  Devisee. 

A  decree  of  a  surrogate's  court  refusing  to  admit  a  will  of  realty  to  pro- 
bate is  not  conclusive  on  the  devisees  as  to  the  validity  of  the  will  28  N. 
Y.  Supp.  785,  affirmed. 

Appeal  from  special  term,  Kings  county. 

Action  by  Rose  Corley  against  James  McElmeel  and  others  for 
partition.  From  a  judgment  in  favor  of  defendant  Annie  E.  Stover 
against  plaintiff  and  the  other  defendants,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  the  defendants  other  than  Annie  E. 
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Stover  appeal,  specifying  in  the  notice  of  appeal  that  they  also  in- 
tended to  bring  np  for  review  the  decisions  made  by  Mr.  Justice 
Kellogg  (28  N.  Y.  Supp.  785)  and  Mr.  Justice  Gaynor,  in  effect,  that 
the  decision  of  the  surrogate  of  the  city  and  county  of  New  York 
denying  the  probate  of  the  alleged  will  of  Patrick  Trenor,  deceased, 
is  not  conclusive  as  to  any  parties  claiming  under  the  will,  nor  as  to 
any  parties  cited  to  appear  or  appearing  in  the  said  proceedings 
before  the  surrogate,  and  allowing  the  said  will  to  be  presented 
and  proved  in  this  action  by  any  party  claiming  any  interest  in  the 
lands,  and  directing  that  the  issue  touching  the  validity  or  in- 
validity of  said  will  be  tried  by  a  jury.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Shepard  &  Quinn,  for  appellant  Rose  Corley. 
Thomas  Bracken,  for  appellants  McElmeel  and  Catherine  Mc- 
Oarron. 

Joseph  L  McKeon,  for  appellant  Margaret  McCloskey. 
Boardman  &  Boardman,  for  respondent  Annie  E.  Stover. 
Ayres  &  Walker,  for  respondents  William  H.  Clark  and  Noah  T. 
Clark. 

DYKMAN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of 
the  defendant  Stover.  The  action  was  brought  for  the  partition  of 
real  property  which  formerly  belonged  to  Patrick  Trenor,  deceased. 
Trenor  died  in  February,  1888,  leaving  a  last  will  and  testament, 
by  which  he  devised  the  real  property  in  question  to  Annie  E.  Stover. 
When  the  will  was  presented  for  probate  to  the  surrogate  of  the 
county  of  New  York,  it  was  contested;  and,  at  the  close  of  the  con- 
test, the  will  was  rejected,  and  probate  thereof  was  refused.  There- 
upon this  action  was  commenced  for  the  partition  of  the  property. 
The  plaintiff  and  some  of  the  defendants  are  heirs  at  law  of  Patrick 
Trenor,  deceased.  The  complaint  is  framed  for  the  purpose  of  test- 
ing the  validity  of  the  will  of  Trenor,  and  contains  an  allegation 
that  it  is  void  and  ineffectual.  .  The  defendant  Annie  E.  Stover  an- 
swered, and  set  up  the  will  as  a  defense  to  the  action,  alleged  its 
validity,  and  claimed  the  property  as  devisee  under  it  When  the 
cause  came  on  for  trial,  a  question  arose  respecting  the  effect  of  the 
surrogate's  decree  rejecting  the  will,  and  a  stipulation  was  made  that 
the  jury  which  had  been  impaneled  should  be  discharged,  and,  if  the 
trial  judge  decided  that  the  surrogate's  decree  was  not  conclusive, 
then  the  issue  touching  the  validity  of  the  will  should  be  tried  be- 
fore a  jury  at  a  subsequent  term,  and,  if  the  judge  decided  that  the 
decree  was  conclusive  against  the  will,  the  plaintiff  should  prevail 
in  the  action.  The  decree  of  the  surrogate  and  certain  other  papers 
connected  therewith  were  then  received  in  evidence,  and  the  decision 
respecting  their  effect  was  reserved.  Subsequently  the  trial  judge 
decided  that  the  deeree  of  the  surrogate  was  not  conclusive  against 
the  validity  of  the  will,  and  directed  the  issues  respecting  the  same 
to  be  tried  by  a  jury.  Pursuant  to  that  direction  the  cause  was 
tried  before  a  jury,  and  a  verdict  was  rendered  in  favor  of  the  de- 
fendant Stover,  establishing  the  validity  of  the  will.  Upon  this 
last  trial  the  counsel  for  the  plaintiff  offered  in  evidence  the  decree 
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of  the  surrogate  rejecting  the  will.  The  decree  was  excluded,  and 
that  exclusion  presents  the  sole  and  only  question  involved  upon 
this  appeal. 

A  decree  of  a  surrogate  admitting  to  probate  a  will  of  real  prop- 
erty establishes  presumptively  all  the  matters  determined  by  the 
surrogate  (Code  Civ.  Proc.  §  2627);  while  a  decree  of  a  surrogate 
admitting  to  probate  a  will  of  personal  property  made  is  conclusive 
as  an  adjudication  upon  all  questions  legally  determined  by  the 
surrogate  (Id.  §  2626).  Such  are  the  effects  of  surrogates'  decrees 
admitting  wills  to  probate;  but  we  are  required  now  to  ascertain 
and  determine  the  effect  of  a  decree  rejecting  a  will  of  real  property. 
The  first  impression  upon  the  mind  on  the  presentation  of  the  ques- 
tion is  that  such  a  decree  can  have  no  legal  effect  upon  the  will  as 
an  instrument  of  title  to  land.  That  conclusion  is  reached  naturally 
from  the  nature  and  character  of  the  will.  It  becomes  operative 
upon  the  death  of  the  testator,  and  the  title  of  the  devisee  to  the 
land  devised  becomes  vested  at  that  time.  A  failure  to  propound 
the  will  for  probate  can  have  no  effect  upon  such  title,  because  it 
is  derived  from  the  will.  Its  probate  would  be  of  no  avail  except 
to  supply  presumptive  evidence  of  its  validity,  and  that  may  be 
repelled  at  any  time  by  contrary  proof.  2  Rev.  St.  p.  58,  §  15. 
Wills  of  real  property  may  be  used  to  establish  titles  which  they  cre- 
ate in  the  same  manner  as  deeds.  In  fact,  they  have  sometimes 
been  called  "statutory  conveyances."  They  may  be  introduced  in 
evidence,  upon  proper  proof,  in  any  action  to  recover  the  property 
devised  or  to  defend  the  possession  thereof.  Norris  v.  Norris,  32 
Hun,  176.  A  will  may  be  read  in  evidence  as  an  ancient  instrument, 
when  it  has  sufficient  age  and  possession  has  been  in  accordance 
with  it,  without  proof  of  its  execution,  the  same  as  a  deed.  Greenl. 
Ev.  §  21;  Jackson  v.  Blanshan,  3  Johns.  294.  The  argument  of  the 
appellants  is  not  only  that  the  decree  of  the  surrogate  should  have 
been  received  in  evidence,  but  that  it  was  res  adjudicata  and  a  final 
determination  of  the  rights  of  the  parties.  The  contention  of  the 
appellants,  if  successful,  would  deprive  the  devisee  of  the  constitu- 
tional and  common-law  rights  of  trial  by  jury  ij  respect  to  land 
devised  by  the  will;  and  such  deprivation  is  beyond  the  province 
even  of  the  legislature.  The  foregoing  views  are  supported  by  the 
decisions  in  the  cases  of  Bogardus  v.  Clarke,  4  Paige,  623,  and 
Harris  v.  Harris,  26  N.  Y.  437. 

Without  further  pursuit  of  the  subject,  our  conclusion  is  that  the 
judgment  should  be  affirmed,  with  costs.    All  concur. 


BURROUGHS  v.  TRADESMEN'S  NAT.  BANE  OP  CITY  OP  NEW  YORK 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Banks  and  Banking — Failure  to  Pat  Check—Damages. 

Where  a  bank,  in  consequence  of  an  error,  falls  to  pay  a  depositor'! 
check  when  presented,  but  discovers  the  error  and  pays  the  check  fire 
days  later,  the  depositor  can  recover  only  nominal  damages  against  tl» 
bank. 
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Appeal  from  circuit  court,  Kings  county. 

Action  by  William  H.  Burroughs  against  the  Tradesmen's  Na- 
tional Bank  of  the  City  of  New  York  to  recover  damages  for  the 
failure  of  defendant  to  pay,  on  presentation,  a  check  drawn  by  plain- 
tiff on  defendant  A  verdict  was  rendered  in  favor  of  plaintiff 
for  34  cents,  and  from  the  judgment  entered  thereon  in  favor  of 
defendant  for  the  sum  of  $109.39  costs,  less  the  amount  of  the  ver- 
dict, plaintiff  appeals.  Affirmed. 

Argued  before  DYKMAN  and  CULLEN,  JJ. 

McGuire  &  Low,  for  appellant. 
Stern  &  Bushmore,  for  respondent 

DYKMAN,  J.  This  suit  is  brought  to  recover  damages  for  the 
failure  of  the  bank  to  pay,  on  presentation,  a  check  drawn  by  the 
plaintiff  against  his  account  kept  with  it  There  is  no  charge  in 
the  complaint  of  any  willful  or  wrongful  act  on  the  part  of  the  de- 
fendant, and  there  is  no  allegation  of  special  damages.  The  plain- 
tiff is  therefore  confined  to  the  recovery  of  such  damages  as  the 
proof  shows  were  sustained. 

The  contract  which  the  law  implies  between  a  bank  and  its  depos- 
itor is  that  the  bank  will  hold  the  funds,  and  pay  them  out  accord- 
ing to  the  order  of  the  depositor.  A  failure  in  the  performance  of 
the  duty  which  the  law  thus  imposes  upon  the  bank  constitutes  a 
breach  of  the  contract  which  the  law  implies,  and  renders  the  bank 
legally  liable  either  in  tort  or  upon  contract.  Citizens'  Nat.  Bank 
v.  Importers'  &  Traders'  Bank,  119  N.  Y.  199,  23  N.  E.  540.  In 
this  case  the  check  of  the  plaintiff  was  dated  October  15,  1891,  and 
it  is  to  be  gathered  from  the  testimony,  although  not  stated  explicit- 
ly, that  it  was  presented  to  the  bank  for  payment  the  same  day. 

The  check  was  not  honored  at  that  time,  but  on  the  20th  day  of 
the  same  month — Ave  days  afterwards — the  error  was  discovered 
and  the  check  was  paid.  At  the  close  of  the  testimony  on  the  part 
of  the  plaintiff,  the  counsel  for  the  defendant  moved  for  a  dismissal 
of  the  complaint,  upon  the  ground,  among  others,  that  the  action 
was  based  upon  the  contract  and  not  upon  a  tort,  that  there  was  no 
allegation  of  special  damages,  and  no  charge  of  willful  or  malicious 
injury,  and  that  the  plaintiff  had  failed  to  establish  a  cause  of  action. 
The  motion  to  dismiss  was  denied,  and  the  trial  judge  directed  a  ver- 
dict in  favor  of  the  plaintiff  for  34  cents,  the  interest  upon  the 
check  for  five  days. 

The  denial  of  the  motion  to  dismiss  the  complaint  was  not  erro- 
neous. This  must  be  deemed  an  action  for  the  recovery  of  damages 
for  a  breach  of  the  implied  contract  on  the  part  of  the  bank  to  pay 
out  the  money  of  the  plaintiff  according  to  his  order.  There  was  a 
technical  breach  of  the  contract,  and  for  that  the  plaintiff  is  entitled 
to  a  recovery.  If  the  bank  had  not  paid  the  money,  the  measure  of 
damages  would  be  the  amount  of  the  check.  Inasmuch,  however, 
as  the  check  was  paid  by  the  bank,  the  plaintiff  sustained  no  actual 
damage.  '  He  did  not  lose  the  interest  upon  the  money  called  for  by 
the  check.  If  any  one  lost  the  use  of  that  money,  it  was  the  payee 
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of  the  check.  The  bank  was  under  no  obligation  to  pay  interest  to 
the  plaintiff,  and  he  never  made  any  effort  to  draw  the  money  for 
his  own  u8e.B  The  verdict  was  therefore  excessive,  but  it  cannot 
be  disturbed/because  the  defendant  has  not  appealed.  As  the  check 
was  not  paid,  the  plaintiff  was  entitled  to  recover  nominal  damages, 
although  he  had  sustained  none.  Citizens'  Nat  Bank  v.  Importers' 
&  Traders'  Bank,  119  N.  Y.  202,  23  N.  E.  540.  This  case,  and  the 
cases  to  which  reference  is  made,  teach  us  that  the  plaintiff,  under 
the  facts  in  this  case,  is  entitled  to  nominal  damages  only,  and  he  is 
entitled  to  that  simply  because  there  was  a  technical  breach  of  the 
implied  contract    The  judgment  should  be  affirmed,  with  costs. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

1.  CHAMPr.RTOU8  DEED — PLEADING. 

An  allegation  that  certain  persons  executed  a  deed  of  land  of  which  they 
were  then  the  owners,  but  not  in  possession,  is  not  equivalent  to  an  allega- 
tion that  the  land  was  at  the  time  "in  the  actual  possession  of  a  third  per- 
son claiming  under  a  title  adverse  to  that  of  the  grantors,"  within  1  Rev. 
St  p.  732,  S  147,  declaring  that  a  deed  executed  under  such  circumstances 
shall  be  absolutely  void. 

2.  Same— Who  mat  Take  Advantage  op  Statute. 

The  grantee  in  a  deed  cannot  accept  the  benefit  thereof  and  at  the  same 
time  claim  that  It  was  champertous. 

Appeal  from  special  term,  Queens  county. 

Action  by  Valentine  Cornwell,  who  sues  for  himself  and  for  the 
other  heirs  of  John  Cornwell,  deceased,  against  Charles  H.  Clement 
A  demurrer  to  the  complaint  was  sustained,  and  plaintiff  appeals. 
Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN,  J. 

E.  F.  &  E.  G.  Bullard,  for  appellant 
H.  A.  Monfort,  for  respondent 

DYKMAN,  J.  This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment sustaining  a  demurrer  to  the  complaint  in  the  action,  with 
leave  to  amend  the  same  on  payment  of  costs.  The  complaint  al- 
leges that  on  the  22d  day  of  July,  1878,  the  heirs  of  John  Cornwell, 
deceased,  of  whom  the  plaintiff  was  one,  were  the  owners  of  certain 
lands  in  this  state,  but  that  none  of  the  heirs  were  then  in  the 
actual  possession  of  such  premises,  and  the  same  were  claimed  by 
third  parties  adverse  to  such  heirs.  That,  on  or  about  the  day 
named,  an  agreement  was  made  between  such  heirs  and  the  de- 
fendant, whereby  it  was  agreed  that  the  heirs  should  convey  the 
undivided  half  of  the  premises  to  the  defendant,  and  in  consideration 
thereof  he  would  institute  all  proper  suits  and  proceedings  at  law 
or  in  equity  to  recover  said  real  property,  and  that  he  would  employ, 
at  his  own  expense,  attorneys  for  that  purpose.  That  accordingly 
such  conveyance  was  made  by  the  heirs  to  the  defendant,  who  ac- 
cepted the  same  under  the  contract.    That  subsequently  the  de- 
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fendant  brought  an  action  for  the  partition  of  the  land,  and  fraudu- 
lently procured  a  part  thereof  to  be  sold  for  an  inadequate  price, 
and  another  part  to  be  allotted  to  himself,  which  he  subsequently 
sold  for  $2,500.  The  complaint  then  charges  that  the  defendant 
became  the  trustee  for  the  heirs  in  procuring  a  portion  of  the  premises 
to  be  allotted  to  himself,  and  that  he  held  the  title  to  such  portion 
charged  with  a  trust  for  their  benefit  That  the  sale  thereof  was 
made  in  fraud  of  their  rights,  but  to  a  bona  fide  purchaser.  Then 
the  complaint  contains  a  statement  of  the  number  of  the  grantors 
in  the  deed  to  the  defendant;  that  they  all  have  a  common  interest 
with  the  plaintiff  in  the  matters  involved,  and  they  are  so  numerous 
that  it  may  be  impracticable  to  bring  them  all  before  the  court; 
and  the  plaintiff  brings  this  action  in  his  own  name  for  the  benefit 
of  himself  and  all  others  of  those  grantors  and  their  heirs  who  shall 
come  in  and  pay  their  share  of  the  expense  of  the  action.  For 
relief,  the  plaintiff,  among  other  things,  prays  that  the  defendant 
may  be  compelled  to  account  for  all  of  his  transactions  under  the 
contract  with  the  heirs.  The  defendant  demurred  to  the  complaint 
on  the  ground  that  it  failed  to  state  a  cause  of  action,  and  that  there 
was  a  defect  of  parties. 

In  relation  to  the  question  of  parties,  it  is  sufficient  to  say  that  the 
suit  is  properly  brought  in  the  name  of  the  plaintiff,  under  the  latter 
part  of  section  448  of  the  Code  of  Civil  Procedure. 

The  next  and  chief  contention  of  the  defendant  is  that  the  com- 
plaint states  no  cause  of  action  against  him,  because  the  deed  which 
he  received  from  the  heirs  of  John  Corn  well  was  void  under  the 
champerty  act,  since  the  premises  described  in  the  deed  were  held 
adversely  at  the  time  of  its  execution  and  delivery.  The  statute 
which  the  defendant  invokes  is  this: 

"Every  grant  of  lands  shall  be  absolutely  void  If  at  the  time  of  the  delivery 
thereof,  such  lands  shall  be  in  the  actual  possession  of  a  person  claiming  un- 
der a  title  adverse  to  that  of  the  grantor."  1  Rev.  St  p.  739,  J  147. 

To  render  a  deed  void  under  that  statute,  the  land  which  it  grants 
must  be  in  the  actual  possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  the  grantor,  and  that  indispensable  fact  does  not 
appear  from  this  complaint.  It  is  not  stated  in  the  complaint  that 
the  premises  were  at  the  time  of  the  delivery  of  the  deed  in  the 
possession  of  any  one,  nor  that  any  one  claimed  any  title  adverse 
to  that  of  the  grantors.  It  is  simply  stated  that  the  premises  were 
claimed  by  third  parties  adverse  to  the  heirs.  That  statement  may 
be  true,  and  yet  the  claim  of  such  third  parties  may  not  be  based  upon 
a  title  adverse  to  that  of  the  heirs.  The  statement  is  entirely  in- 
sufficient to  show  that  the  premises  were  held  adversely  within  this 
statute.  Clarke  v.  Hughes,  13  Barb.  151.  The  language  of  this 
act  is  very  significant,  and  must  be  strictly  construed  by  reason  of 
its  severity.  Under  it  the  possession  for  a  single  day  by  a  person 
claiming  under  a  title  adverse  to  that  of  the  grantor,  whether  such 
possession  be  known  or  unknown,  avoids  a  conveyance.  Crary  v. 
Goodman,  22  N.  Y.  173.  As  the  complaint  will  be  deemed  to  state 
every  resultant  fact  which  by  reasonable  intendment  can  be  inferred 
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from  the  allegations  which  it  contains  (Zebley  t.  Trust  Co.,  139  N. 
Y.  467,  34  N.  E.  1067),  it  may  be  fairly  implied  from  the  complaint 
that  the  grantors  in  the  deed  owned  the  premises  conveyed,  and  were 
entitled  to  the  possession  by  reason  of  such  ownership,  but  that  the} 
were  claimed  by  third  parties  who  were  not  in  possession.  At  any 
rate,  the  defendant  cannot  claim  that  such  third  parties  were  in 
possession,  because  the  complaint  nowhere  so  states.  It  follows, 
therefore,  that  the  deed  to  the  defendant  does  not  fall  under  the 
condemnation  of  the  champerty  act,  and  is  not  void.  Moreover,  the 
deed  was  valid  and  operative,  and  conveyed  the  title  as  between  the 
grantor  and  the  defendant  even  though  the  premises  were  sold  ad- 
versely within  the  meaning  of  the  statute.  It  is  only  void  as  against 
those  who  have  a  right  under  the  statute.  Pepper  v.  Haight.  20 
Barb.  439;  Livingston  v.  Proseus,  2  Hill,  528;  Van  Hoesen  v.  Ben- 
ham,  15  Wend.  164;  Poor  v.  Horton,  15  Barb.  497.  There  was  no 
difficulty  in  carrying  out  the  arrangement  made  by  the  parties  for 
the  recovery  of  the  land.  The  defendant  could  bring  suits  in  the 
name  of  his  grantors  against  those  who  held  adversely,  and  in  his 
own  name  against  those  who  did  not  so  hold.  Howard  v.  Howard, 
17  Barb.  665;  Poor  v.  Horton,  15  Barb.  497. 

It  is  the  effort  of  the  defendant  to  employ  the  statute  to  aid  him 
in  effectuating  his  purpose  to  perpetuate  a  fraud  upon  his  gran- 
tors. He  has  received  a  deed  of  conveyance  which  constituted  him 
a  tenant  in  common  with  his  grantors.  If  that  deed  was  void, 
he  was  not  authorized  to  use  it  for  his  own  benefit,  and  then  set 
up  its  invalidity  to  enable  him  to  retain  the  benefits  he  had  de- 
rived from  it,  and  thus  cheat  his  grantors.  He  executed  the  con- 
tract and  derived  money  from  the  sale  of  the  land,  and  a  portion  of 
that  money  belongs  in  equity  to  his  grantors.  He  cannot  be  per- 
mitted to  receive  money  under  his  contract,  and  then  refuse  to 
account  therefor  to  his  cotenants  because  the  arrangement  under 
which  he  received  the  money  was  void  in  law.  That  would  en- 
able him  to  take  advantage  of  his  own  wrong,  which  is  abhorrent 
to  equity.  The  statute  invoked  was  not  made  for  the  defendant 
It  was  a  re-enactment  of  the  common  law  for  the  protection  and 
security  of  persons  in  actual  possession  of  land,  claiming  the 
same  under  a  specific  title,  to  the  end  that  such  persons 
should  not  be  disturbed  and  annoyed  by  the  purchase  of  pretended 
titles.  The  defendant  occupies  no  such  position.  He  was  not  in 
possession  of  the  land,  and  he  made  no  claim  to  it,  and  his  deed  of 
conveyance  was  valid,  and  not  void,  as  between  him  and  his  grantors. 
If  it  be  necessary  to  the  circumvention  of  the  fraud  which  the  defend- 
ant is  endeavoring  to  practice  upon  his  cotenants,  he  may  be  treated 
in  equity  as  a  trustee  ex  maleficio,  and  a  trust  may  be  impressed  upon 
the  property  allotted  to  the  defendant  to  subserve  the  purposes  of 
justice.  The  procurement  by  the  defendant  of  the  allotment  of  a 
portion  of  the  premises  to  himself  was  a  palpable  fraud  upon  his 
grantors.  Obviously,  therefore,  the  complaint  contains  allegations 
sufficient  to  enable  the  court  to  administer  the  relief  which  equity 
requires,  and  compel  the  defendant  to  account  for  the  money  he  has 
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received  in  the  execution  of  the  contract  he  made  with  his  grantors. 
The  judgment  should  be  reversed,  with  costs,  and  the  demurrer 
should  be  overruled,  with  costs,  with  leave  to  the  defendant  to  an- 
swer on  payment  of  all  the  costs  in  20  days  after  the  service  of  the 
order  of  reversal. 


(Supreme  Court,  General  Term,  Second  Department  May  IS,  1895.) 

Due  Process  op  Law— Removal  of  Building  from  Fire  Limits. 

Brooklyn  City  Charter,  tit  14,  8  51,  providing  that  any  building  In  viola- 
tion of  the  provision  as  to  fire  limits  may  be  removed,  but  not  requiring 
notice  to  be  given  to  the  owner  of  such  building,  is  void,  as  authorising 
the  taking  of  private  property  without  due  process  of  law,  and  the  ob- 
jection is  not  obviated  by  giving  notice  to  the  owner. 

Appeal  from  city  court  of  Brooklyn,  special  term. 

Proceeding  by  the  city  of  Brooklyn  against  Charles  Franz  for 
violation  of  the  city  ordinance.  The  proceeding  was  instituted  in 
the  city  court  of  Brooklyn,  whence  it  was  removed  to  the  supreme 
court.  Judgment  was  entered  in  favor  of  petitioner,  and  defendant 
appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

John  R.  Kuhn,  for  appellant 
Albert  G.  McDonald,  for  respondent 

DYKMAN,  J.  This  proceeding  was'  instituted  in  the  city  court 
of  Brooklyn  upon  a  petition  for  the  removal  of  a  frame  building 
from  the  lot  of  the  defendant  in  Kosciusko  street,  in  that  city.  The 
charge  against  the  defendant  is  that  he  has  erected  a  frame  structure 
within  the  fire  limits  of  the  city,  in  violation  of  the  city  charter. 
The  statute  upon  which  the  prosecution  is  based  is  this: 

"The  supreme  court  of  the  state  of  New  York,  the  county  court  of  the 
county  of  Kings  and  the  city  court  of  Brooklyn,  shall,  upon  petition,  re- 
spectively have  power  and  jurisdiction  to  adjudge  and  decree  that  any  store 
house,  dwelling  or  other  building  that  has  or  may  hereafter  become  dangerous 
or  Insecure,  or  any  building  erected  or  altered,  or  in  course  of  erection,  or 
alteration,  In  violation  of  the  provisions  of  this  title  shall  be  taken  down  and 
removed,  or  repaired  and  supported  in  a  proper  manner.  Any  owner,  agent 
lessee  or  occupant  of  any  building  against  which  a  decree  shall  be  made  as 
hereinbefore  provided,  who  shall  neglect,  refuse  or  fail  to  comply  with  the 
terms  of  any  such  decree,  shall  be  deemed  guilty  of  contempt  and  be  pun- 
ished as  now  provided  by  law  for  the  punishment  of  contempt"  Section 
51,  tit  14,  Brooklyn  City  Charter. 

The  foregoing  statute  assumes  to  confer  upon  certain  courts  the 
power  to  order  the  destruction  or  removal  of  any  building  which 
has  or  may  become  dangerous  in  violation  of  the  city  charter,  and 
the  objection  raised  against  it  is  that  it  makes  no  provision  for  any 
notice  to  the  owner  of  such  building,  or  for  any  opportunity  to  be 
heard  in  the  proceedings  for  the  destruction  of  his  property.  We 
think  the  objection  is  well  founded.  The  deprivation  of  property 
without  due  process  of  law  is  inhibited  by  both  the  federal  and 
state  constitutions.   While  the  term  "due  process  of  law"  may  not 
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be  susceptible  of  a  precise  definition  which  will  include  all  cases, 
yet  it  has  ever  been  held  to  require  an  opportunity  to  be  heard. 
Notice  of  some  kind  is  essential,  and,  because  there  is  no  provi- 
sion in  this  statute  for  a  notice  or  an  opportunity  to  be  heard,  it  is 
violative  of  the  constitutional  provisions  for  the  protection  of  prop- 
erty rights.  Stuart  v.  Palmer,  74  N.  Y.  190.  The  fact  that  notice 
was  given  to  the  defendant  of  the  proceedings  in  this  case  is  insuffi- 
cient to  meet  the  difficulty.  To  answer  the  requirements  of  the 
constitution,  the  statute  itself  must  confer  the  right  to  a  notice. 
We  have  not  overlooked  the  fact  that  there  are  numerous  statutes 
in  this  state  which  subject  the  owners  of  buildings,  both  public  and 
private,  to  many  limitations  and  requirements,  and  entail  upon  them 
additional  expense.  In  crowded  cities  buildings  cannot  be  con- 
structed, within  certain  districts,  of  inflammable  materials.  Fire 
escapes  are  required,  and  water  must  be  introduced  upon  each  floor 
of  certain  houses.  These  are  but  examples,  and  under  such  statu- 
tory provisions  the  owner  is  entitled  to  no  compensation  for  the  in- 
creased expense  to  which  he  is  subjected,  and  no  provision  is  made 
for  any  notice  or  opportunity  to  be  heard.  The- distinction  is  this: 
Such  statutes  only  regulate  the  use  of  property,  while  the  statute 
under  review  provides  for  and  contemplates  its  destruction  without 
compensation.  The  decree  should  be  reversed,  with  costs.  All  con- 
cur. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Master  and  Servant — Safe  Place  tor  Servant  to  Work. 

A  railroad  track  Is  the  place  where  the  trainmen  work,  within  the  rule 
requiring  a  master  to  furnish  a  safe  place  for  his  servants  to  work. 

Appeal  from  circuit  court,  Queens  county. 

Action  by  Mary  A.  Pidgeon  against  the  Long  Island  Railroad 
Company  to  recover  damages  for  alleged  negligence  of  defendant 
causing  the  death  of  plaintiffs  intestate.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  minutes,  defendant  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Frederic  A.  Ward,  for  appellant 
William  C.  Beecher,  for  respondent 

DYKMAN,  J.  This  is  an  appeal  by  the  defendant  from  a  judg- 
ment entered  upon  a  verdict  in  favor  of  the  plaintiff  for  $5,000,  and 
from  an  order  denying  a  motion  for  a  new  trial  upon  the  minutes 
of  the  court  The  action  is  for  the  recovery  of  damages  resulting 
from  the  death  of  the  plaintiff's  intestate,  which  was  caused  by  the 
negligence  of  the  defendant.  The  plaintiff's  intestate  was  in  the 
employ  of  the  defendant,  and  on  the  19th  day  of  March,  1893,  he  was 
in  charge  of  a  train  of  freight  cars  which  was  passing  down  the 
track  of  the  defendant's  railroad  from  the  North  Shore  freight  yard 
at  Long  Island  City.    The  tracks  cross  Borden  avenue  near  the  de- 
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fendant's  yard,  and  at  the  point  of  crossing  the  tracks  of  the  Long 
Island  City  and  Newtown  trolley  road  intersect  the  tracks  of  the 
defendant  at  right  angles.  The  train  in  charge  of  the  deceased  was 
backing  slowly  down,  and  he  was  standing  on  the  top  of  a  car, 
directing  the  movements  of  the  train.  Before  the  train  reached 
Borden  avenue,  it  was  switched  over  from  the  right-hand  track  to 
the  left-hand  track;  and  when  it  was  passing  over  Borden  avenue 
the  end  car,  upon  which  the  deceased  was  standing,  ran  off  of  the 
track,  and  collided  with  the  signal  tower,  which  fell  upon  the  deceased 
and  caused  his  death.  There  was  evidence  tending  to  show  that 
the  track  at  the  avenue  crossing  was  out  of  order,  and  had  been 
so  for  some  time.  It  was  described  by  the  witnesses  as  a  soft, 
spongy  place,  where  the  tracks  settled  as  the  frost  came  out  of  the 
ground.  The  track  would  sink  down  when  the  ground  was  wet 
One  witness  said  the  rail  would  sometimes  work  up  and  down  two 
or  three  inches.  It  was  the  theory  of  the  plaintiff  that  such  condi- 
tion of  the  track  caused  the  car  to  leave  the  rail,  and  the  neglect  to 
repair  the  track  and  maintain  it  in  a  safe  condition  was  the  negli- 
gence charged  against  the  defendant,  and  upon  which  the  action 
was  based.  The  case  was  fairly  submitted  to  the  jury  by  the  trial 
judge,  and  we  must  now  assume  that  the  jury  gave  credit  to  the  tes- 
timony introduced  by  the  plaintiff,  and  adopted  her  theory  in  rela- 
tion to  the  cause  of  the  accident.  The  recitation  we  have  made  of 
the  facts  is  sufficient  to  show  that  the  verdict  is  amply  supported 
by  the  evidence  and  the  circumstances  surrounding  the  accident 
Such  being  the  situation,  the  judgment  is  justified  by  the  law  ap- 
plicable to  the  case.  The  obligation  of  the  master  to  use  proper 
care  and  employ  suitable  skill  to  furnish  a  safe  and  suitable  place 
for  the  performance  of  the  duties  of  the  servant  has  been  asserted 
in  so  many  cases,  and  in  such  a  variety  of  language,  that  a  repeti- 
tion of  the  rule,  or  a  citation  of  authorities  for  its  support,  is  entirely 
unnecessary.  The  verdict  of  the  jury  in  favor  of  the  plaintiff  is 
a  finding. that  the  defendant  has  failed  to  discharge  its  obligation  to 
the  deceased,  to  furnish  him  a  safe  place  for  the  performance  of  his 
duties.  The  rule  of  law  extends  to  the  obligation  of  a  railroad 
company  to  maintain  its  roadbed  and  track  in  a  safe  condition  for 
use  by  its  employes.    Hawley  v.  Railway  Co.,  82  N.  Y.  370. 

We  have  not  overlooked  the  contention  of  the  defendant's  counsel 
upon  this  appeal  that  the  deceased  was  guilty  of  contributory  negli- 
gence by  reason  of  his  knowledge  of  the  condition  of  the  railroad 
track  at  the  place  of  the  catastrophe.  But,  if  we  assume  all  that 
was  said  upon  the  subject,  it  fails  to  show  knowledge  in  the  deceased 
of  the  extent  of  the  disorder  of  the  track,  or  of  the  imminence  of  the 
danger  therefrom.  Moreover,  the  subject  was  fully  discussed  in 
the  charge  to  the  jury,  and  the  question  of  such  contributory  negli- 
gence was  fairly  submitted  to  the  jury.  We  detect  no  error  in  the 
record,  and  the  judgment  and  order  should  be  affirmed,  with  costs. 
All  concur. 
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FINLAY  et  al.  v.  LEARY. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1806.) 

Equity— Rescission  of  Contracts— Attorney  and  Client. 

It  is  within  the  jurisdiction  of  equity  to  set  aside  an  agreement  between 
an  attorney  and  client  by  which  the  attorney  obtains  the  advantage. 

Appeal  from  special  term,  Kings  county. 

Action  by  James  Finlay  and  Jeannette  M.  Finlay  against  John  J. 
Leary  to  annul  certain  settlements  and  agreements.  Judgment  was 
entered  in  favor  of  defendant,  and  plaintiffs  appeal.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Hector  M.  Hitchings,  for  appellants. 
John  J.  Leary,  in  pro.  per. 

DYKMAN,  J.  This  is  an  action  in  equity  to  procure  the  nulli- 
fication of  certain  settlements  and  agreements  between  the  plaintiffs 
and  the  defendant,  for  the  reason  that  they  were  unconscionable 
and  unjust,  and  because  they  were  unjustly  extorted  from  the  plain- 
tiffs by  the  defendant  The  action  has  for  its  object  also  the  procure- 
ment of  an  accounting  for  money  wrongfully  withheld  from  the 
plaintiffs  by  the  defendant  The  defendant  is  a  lawyer,  and  he  was 
the  attorney  and  counsellor  of  the  plaintiffs  in  the  transactions 
specified  in  the  complaint  In  the  view  we  take  of  the  case,  it 
will  be  unnecessary  to  make  any  detailed  statement  of  the  allega- 
tions in  the  complaint,  or  of  the  proof  made  in  its  support  upon 
the  trial.  The  complaint  was  dismissed  by  the  trial  judge,  and 
the  plaintiffs  have  appealed  from  the  judgment  of  dismissal.  The 
transactions  between  the  plaintiffs  and  the  defendant  related  to  deal- 
ings in  real  property,  and  the  latter  was  the  confidential  adviser 
of  the  former  in  respect  to  all  of  them.  The  evidence  in  the  case 
discloses  a  mode  of  advice,  persuasion,  and  coercion  on  the  part  of 
the  defendant  which  tended  in  each  instance  to  his  benefit,  and  to 
the  disadvantage  and  loss  of  the  plaintiffs.  It  is  impossible  to 
escape  the  conclusion  that  an  undue  advantage  was  taken  of  the  con- 
fidential relations  existing  between  the  defendant  and  the  plaintiffs 
to  the  aggrandizement  of  the  former,  and  a  proper  case  is  thus  pre- 
sented for  the  interposition  and  scrutinization  of  a  court  of  equity, 
which  always  scrutinizes  closely  all  transactions  between  attorney 
and  client,  and  all  other  parties  occupying  confidential  relations. 
The  law  views  all  transactions  between  such  parties  with  caution, 
and  waits  for  evidence  of  their  fairness.  Any  arrangement  made  by 
the  advice  of  a  fiduciary  for  his  benefit  is  inconsistent  with  his 
relation,  and  is  impressed  by  the  law  with  the  presumption  of  inva- 
lidity. The  correction  of  such  abuses  is  a  well-recognized  head  of 
equity  jurisdiction,  and  in  this  case  the  only  remedy  of  the  plaintiffs, 
and  their  only  method  for  the  procurement  of  the  relief  which  they 
seek,  is  by  an  appeal  to  a  court  of  equity.  The  foregoing  statements 
are  justified  by  the  following  authorities:  Ford  v.  Harrington,  16 
N.  Y.  285;  State  v.  Phoenix  Bank,  33  N.  Y.  25;  Bain  v.  Brown, 
56  N.  Y.  285.    The  evidence  established  a  plain  cause  of  action  in 
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favor  of  the  plaintiffs  for  the  relief  demanded  in  their  complaint, 
and  the  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event    All  concur. 


DOUGHERTY  v.  METROPOLITAN  LIFE  INS.  CO. 
(Supreme  Court,  GeDeral  Term,  Second  Department  May  13,  1895.) 

1.  WITKE8B—  Communication  to  Physicians— Waiver  of  Privilege. 

A  clause  In  an  application  for  life  insurance  waiving  the  provision  of 
Code  Civ.  Proc.  ft  834,  which  forbids  physicians  to  disclose  any  informa- 
tion acquired  while  attending  a  patient,  is  authorized  by  section  836,  which 
excepts  cases  from  the  prohibition  of  section  834  when  "the  provisions 
thereof  are  expressly  waived  upoh  the  trial"  by  the  patient,  as  it  is  a  rea-  - 
sonable  construction  of  the  statute  that  Its  provisions  are  "expressly 
waived  upon  the  trial"  by  producing  thereat  a  proper  stipulation  to  that 
effect 

2.  Same— Validity  of  Waiver— Public  Policy. 

It  is  not  contrary  to  public  policy  to  permit  an  applicant  for  life  insur- 
ance to  waive  the  provision  of  Code  Civ.  Proc.  ft  834,  prohibiting  physicians 
to  testify  as  to  communications  from  their  patients,  as  the  privilege  is  per- 
sonal to  the  patients  and  is  of  no  interest  to  the  general  public. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  Isabella  Dougherty  against  the  Metropolitan  Life  In- 
surance Company  on  two  policies  of  life  insurance.  Judgment  was 
entered  on  a  verdict  in  favor  of  plaintiff  for  $803  and  costs,  and 
defendant  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN,  J. 

W.  J.  Powers,  for  appellant. 

Arnoux,  Ritch  &  Woodford,  for  respondent 

DYKMAN,  J.  This  is  an  action  by  the  plaintiff  as  the  beneficiary 
under  two  policies  of  insurance  by  the  defendant  upon  the  life  of 
one  Francis  Farley.  The  cause  was  tried  at  the  circuit  before  a 
jury,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff.  From  the 
judgment  entered  upon  the  verdict,  and  from  the  order  denying  the 
motion  for  a  new  trial  upon  the  minutes  of  the  court,  the  defendant 
has  appealed  to  the  general  term  of  the  court. 

Upon  the  trial  the  counsel  for  the  defendant  sought  to  prove  by 
a  physician  who  attended  him  at  that  time  the  condition  of  the 
health  of  the  assured  when  the  application  for  the  second  policy  of 
insurance  was  made.  The  counsel  for  the  plaintiff  made  objection 
to  such  testimony,  and  it  was  excluded  by  the  trial  judge  upon  the 
ground  that  its  admission  would  be  against  public  policy.  The  coun- 
sel for  the  defendant  excepted  to  the  exclusion  of  the  testimony, 
and  that  exception  presents  the  first  question  for  determination 
upon  this  appeal.  The  question  depends  for  its  solution  upon  the 
interpretation  of  certain  sections  of  the  Code  of  Civil  Procedure. 
Section  834  of  that  Code  is  this: 

"A  person  duly  authorized  to  practice  physic  or  surgery  shall  not  be  al- 
lowed to  disclose  any  information  which  he  acquired  in  attending  a  patient 
in  a  professional  capacity,  and  which  was  necessary  to  enable  him  to  act 
in  that  capacity." 
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Sections  833  and  835  contain  similar  prohibitions  against  minis- 
ters of  religion  and  attorneys  and  counselors  at  law.  Then  follows 
section  836,  which  contains  this  language: 

"The  last  three  sections  apply  to  any  examination  of  a  person  as  a  witness, 
unless  the  provisions  thereof  are  expressly  waived  upon  the  trial  or  examina- 
tion by  the  person  confessing,  the  patient  or  the  'client  But  a  physician  or 
surgeon  may  upon  a  trial  or  examination  disclose  any  information  as  to  the 
mental  or  physical  condition  of  a  patient  who  is  deceased,  which  he  acquired 
in  attending  such  patient  professionally,  except  confidential  communications 
and  such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient,  when 
tne  provisions  of  section  eight  hundred  and  thirty  four  have  been  expressiy 
waived  on  such  trial  or  examination  by  the  personal  representatives  of  the 
deceased  patient  *  *  *" 

The  application  for  the  second  pojicy  contained  this  stipulation: 

"The  provisions  of  section  834  of  the  Code  of  Civil  Procedure  of  the  state 
of  New  York,  and  of  similar  provisions  in  the  laws  of  other  states,  are  hereby 
waived,  and  it  is  expressly  consented  and  stipulated  that  In  any  suit  on  the 
policy  herein  applied  for  any  physician  who  has  attended  or  may  hereafter 
attend  the  assured  may  disclose  any  information  acquired  by  him  in  any 
wise  affecting  the  declarations  and  warranties  herein  made." 

It  does  not  appear  that  the  testimony  sought  from  the  physician 
would  have  disclosed  confidential  communications,  or  any  facts 
which  would  tend  to  disgrace  the  memory  of  the  patient,  and  the 
evidence  was  not  excluded  upon  that  ground.  The  waiver,  there- 
fore, was  not  inhibited  by  the  exception  from  the  right  to  waive  the 
privilege  contained  in  section  834  of  the  Code.  The  exclusion  of  the 
evidence  must,  therefore,  be  upheld,  because  the  waiver  was  not 
made  at  the  trial,  or  because  the  inclusion  thereof  in  the  application 
was  against  public  policy.  The  statute  imposed  silence  upon  the 
physician  for  the  protection  of  the  patient.  The  legislature  locked 
up  the  secret,  and  gave  the  key  to  the  patient  He  can  forego  the 
privilege,  and  unlock  the  mouth  of  the  doctor.  The  statute  requires 
that  to  be  done  expressly  upon  the  trial,  but  there  is  no  method 
prescribed  for  the  accomplishment  of  the  object.  If  the  patient  be 
alive,  an  entry  upon  the  record  at  the  trial  by  his  counsel  would  be 
sufficient  In  case  of  his  inability  to  attend  the  trial,  a  written 
stipulation,  signed  by  him,  and  entered  upon  the  record,  would  re- 
move the  prohibition.  That  being  so,  it  must  certainly  be  imma- 
terial when  the  stipulation  is  signed.  In  this  case  it  was  signed 
long  before  the  trial  in  anticipation  of  that  event,  and  with  the 
design  of  having  it  used  thereat.  It  cannot  be  assumed  that  the  in- 
sertion of  the  stipulation  in  the  application  was  an  idle  ceremony. 
It  was  important  to  the  company,  and  entirely  within  the  compe- 
tence of  the  assured.  The  reasonable  construction  of  the  statute, 
therefore,  is  that  the  provisions  are  expressly  waived  upon  the  trial 
if  a  proper  stipulation  to  that  effect  be  produced  thereat,  and  entered 
upon  the  record,  regardless  of  the  time  when  the  waiver  was  exe- 
cuted. 

We  are  now  to  inquire  whether  the  provision  for  a  waiver  is 
contrary  to  public  policy.  The  phrase  is  comprehensive,  and  its 
limit  of  operation  is  undefined.  It  may  be  asserted,  however,  that 
no  action,  proceeding,  or  method  falls  within  its  range,  except  such 
as  affects  the  public   A  mere  private  act  does  not  concern  the  pub- 
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lie,  and  therefore  such  an  act  can  never  be  contrary  to  public  policy. 
Before  a  statute  or  a  contract  can  be  declared  void  because  it  is  in 
contravention  of  public  policy,  the  objection  to  it  must  be  based 
upon  some  distinct  principle.  The  general  public  can  have  no  in- 
terest in  the  execution  of  the  statute  in  question.  Its  operation  can 
be  neither  injurious  nor  disadvantageous  to  the  public,  and  it  is  not 
opposed  to  good  morals.  It  simply  prescribes  a  rule  of  evidence 
between  party  and  party  upon  the  trial  of  a  cause.  The  secrecy 
imposed  upon  the  physician  by  the  statute  is  evidently  for  the  bene- 
fit of  the  patient  His  communications  are  privileged,  but  the  pub- 
lio  has  no  concern  in  their  suppression.  If  he  waives  his  privilege, 
it  cannot  be  insisted  upon  to  exclude  the  testimony.  It  has  ever 
been  held  that  parties  may  waive  their  legal  rights,  and  make  stip- 
ulations in  legal  proceedings  which  shall  control  their  rights  in  the 
conduct  of  a  litigation.  In  re  New  York,  L.  &  W.  R.  Co.,  98  N.  Y. 
447.  What  possible  interest  can  the  public  have  In  the  exclusion  of 
the  evidence  of  a  physician  respecting  the  physical  condition  of  a 
private  individual,  where  the  patient  himself  raises  no  objection 
to  such  disclosure?  The  chief  justice,  who  expressed  the  opinion  of 
the  supreme  court  of  the  United  States  in  the  case  of  Hunt  v.  Black- 
burn, 128  U.  S.  470,  9  Sup.  Ct.  125,  laid  down  the  following  rule  upon 
the  subject  under  consideration  here,  although  in  that  case  the 
question  had  reference  to  the  relation  of  attorney  and  client: 

"But  the  privilege  is  that  of  the  client  alone,  and  no  rule  prohibits  the 
latter  from  divulging  his  own  secrets;  and,  if  the  client  has  voluntarily 
waived  the  privilege,  it  cannot  be  insisted  on  to  close  the  mouth  of  the 
attorney." 

This  statute  has  been  frequently  under  consideration  before  the 
court  of  appeals  in  this  state,  and  it  has  ever  received  a  broad  and 
liberal  construction,  and  been  so  applied  as  to  permit  no  invasion 
of  the  rights  and  privileges  of  the  persons  for  whose  benefit  it  was 
enacted.  Judge  Andrews  gave  a  very  lucid  exposition  of  the  stat- 
ute in  his  opinion  in  the  case  of  Buffalo  L.  T.  &  S.  D.  Co.  v.  Knights 
Templar  &  M.  M.  A.  Ass'n,  126  N.  Y.  454,  27  N.  E.  942,  and  closed 
with  these  words: 

"The  statute  should  have  a  broad  and  liberal  construction  to  carry  out  its 
policy.  By  reasonable  construction  it  excludes  a  physician  from  giving  testi- 
mony, in  a  Judicial  proceeding  in  any  form,  whether  by  affidavit  or  oral  ex- 
amination, Involving  a  disclosure  of  confidential  information  acquired  in  at- 
tending a  patient,  unless  the  seal  of  secrecy  is  removed  by  the  patient  him- 
self." 

So  far  as  we  can  discover,  every  case  in  the  court  of  appeals  is 
in  harmony  with  the  views  thus  expressed.  We  are  committed  to 
the  same  doctrine  by  our  decision  in  the  case  of  Foley  v.  Royal 
Arcanum,  78  Hun,  222,  28  N.  Y.  Supp.  952.  Chief  Justice  Brown, 
in  the  opinion  in  that  case,  said: 

"It  was  entirely  competent  for  the  parties  to  stipulate  what  evidence  should  • 
be  received  as  to  any  fact  upon  which  the  defendant's  liability  was  made  con- 
ditional, and  the  legislature  could  not  change  or  Impair  the  obligation." 

These  considerations  lead  to  the  conclusion  that  the  judgment  and 
order  should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event 
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FITZMAHONEY  v.  CAULFIBLD  et  aL 


(Supreme  Court,  General  Term,  Second  Department  May  18, 1886.) 

Mortgages— Pa  yment— Evidence. 

In  an  action  to  foreclose  a  mortgage  In  favor  of  plaintiff's  Intestate  It 
appeared  that  plaintiff  found  the  bond  and  mortgage  among  Intestate's 
papers  before  she  was  appointed  administratrix;  that  she  called  defend- 
ant's attention  thereto,  to  which  defendant  replied  that  the  bond  and  mort- 
gage had  been  paid,  and  that,  if  she  examined  intestate's  papers,  she 
would  find  such  to  be  the  case;  and  that  afterwards  plaintiff  delivered 
the  bond  and  mortgage  to  defendant  Plaintiff  denied  that  she  said  that 
she  had  found  that  the  bond  and  mortgage  were  paid.  Held,  that  It  was 

•  error  to  dismiss  the  complaint  as  the  rule  that  possession  by  the  mort- 
gagor of  the  bond  and  mortgage  is  presumptive  evidence  of  payment  does 
not  apply  to  such  case. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Marie  J.  Fitzmahoney  (formerly  Marie  J.  Cody),  as 
administratrix  of  the  estate  of  Michael  J.  Cody,  deceased,  against 
George  Canlfield  and  others,  to  foreclose  a  mortgage.  The  com- 
plaint was  dismissed,  and  plaintiff  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  CULLEN,  J. 

George  Finck,  for  appellant 

Thos.  O'Callaghan,  Jr.,  for  respondents. 

CULLEN,  J.  This  is  an  appeal  from  a  judgment  of  the  special 
term  in  favor  of  the  defendant.  The  action  is  to  foreclose  a  mort- 
gage; the  defense,  payment  The  bond  and  mortgage  were  found 
by  the  plaintiff  in  the  papers  of  her  intestate  shortly  after  his  de- 
cease, and  before  her  appointment  as  administratrix.  She  called 
the  defendant's  attention  to  the  fact  that  she  had  found  these  obli- 
gations. The  defendant,  according  to  his  testimony,  responded  that 
the  bond  and  mortgage  had  been  paid,  and,  if  plaintiff  examined  her 
husband's  papers,  she  would  find  that  to  be  the  case,  and  that  after 
this  conversation  the  plaintiff  brought  the  bond  and  mortgage,  and 
delivered  them  to  him.  The  plaintiff  conceded  the  surrender  of  the 
bond  and  mortgage,  but  denied  that  she  said  that  she  had  found 
they  were  paid.  This  is  substantially  all  the  evidence  to  support 
the  plea  of  payment. 

We  think  the  judgment  below  erroneous.  The  doctrine  that  the 
possession  of  the  bond  and  mortgage  by  the  mortgagor  is  presump- 
tive evidence  of  their  payment  can  have  no  application  to  this  case, 
for  it  is  conceded  that  the  bond  and  mortgage  were  in  the  possession 
of  plaintiff's  intestate  at  the  time  of  his  death,  and  there  is  no  claim 
that  payment  has  been  made  since  that  time.  The  defense  of  pay- 
ment, therefore,  rests  solely  on  the  act  of  the  plaintiff  in  surrendering 
the  mortgage,  and  her  alleged  admission  that  she  had  found,  from 
her  husband's  papers,  that  it  had  been  paid.  Had  the  transaction 
between  plaintiff  and  defendant  occurred  after  the  plaintiff  had  been 
appointed  administratrix,  it  may  be  that  it  would  either  have  oper- 
ated as  a  discharge  of  the  mortgage,  or  constituted  sufficient  evi- 
dence to  uphold  the  finding  of  payment    ChHrch  v.  Howard,  79  N. 
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Y.  415.  Yet  there  is  some  doubt  whether  she  could  have  bound  the 
beneficiaries  other  than  herself.  1  Phil.  Ev.  (Gowen  &  Hill)  p.  482. 
But  at  the  time  of  this  transaction  the  plaintiff  was  a  mere  meddler 
with  the  assets  of  the  deceased.  She  had  no  right  to  interfere  with 
them,  otherwise  than  to  preserve  them,  and  she  might  never  acquire 
such  right  The  delivery  of  the  bond  and  mortgage  to  the  defendant 
was  simply  a  tort  on  her  part  Her  admission  made  at  that  time 
was  inadmissible  as  evidence.  To  make  the  admission  of  an  exec- 
utor or  administrator  competent  evidence,  it  "must  be  made  in  the 
performance  of  the  administration  of  the  estate.  Church  v.  How- 
ard, supra.  The  rule  seems  settled  that  the  declaration  of  a  trustee 
before  he  came  into  the  trust,  or  of  an  executor  before  he  became 
such,  is  not  admissible  against  him.  1  Phil.  Ev.  p.  483.  If  the 
widow  alone  was  to  receive  the  proceeds  of  a  recovery  in  this  ac- 
tion, it  may  be  that  she  would  be  estopped  from  maintaining  it,  de- 
Spite  the  fact  that  the  settlement  with  defendant  was  made  by  her 
personally,  and  that  she  now  sues  in  her  representative  capacity. 
But  in  this  case  there  is  not  only  the  widow,  but  also  a  minor  child, 
of  plaintiff's  intestate.  It  is  possible  that,  if  there  are  no  creditors, 
any  equity  against  the  widow  arising  out  of  her  settlement  with  the 
defendant  may  be  considered  upon  a  new  trial.  This,  however,  we 
do  not  now  pass  upon.  The  judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  ordered;  costs  to  abide  event 


(Soprano  Court,  General  Term,  Second  Department  May  18,  1896.) 

Contracts— Interpretation. 

Plaintiffs  sold  defendant  property,  and  took  In  part  payment  certain 
lots.  Defendant  agreed  that  at  the  expiration  of  the  year  he  would  re- 
purchase the  lots  at  a  specified  price  if  plaintiff  in  the  meanwhile  failed 
to  sell  them  at  that  price;  and  that,  if  plaintiff  sold  the  lots  within  the 
year,  but  did  not  realize  the  specified  price,  defendant  would  pay  the  de- 
ficiency. Held,  that  plaintiff  could  not.  after  the  expiration  of  the  year, 
sell  the  lots,  and  hold  defendant  liable  for  the  deficiency,  but  his  remedy 
was  either  to  sell  within  the  year,  and  hold  defendant  for  the  deficiency, 
or,  after  the  expiration  of  the  year,  to  sue  defendant  for  specific  perform- 
ance of  his  agreement  to  take  back  the  real  estate,  or  for  damages  for  his 
breach  of  contract  to  do  so. 

Action  by  Otto  Huber  against  John  George  Grauer  for  breach  of 
contract  The  complaint  was  dismissed,  and  plaintiff  moves  for 
a  new  trial  on  exceptions  ordered  to  be  heard  at  general  term  in 
the  first  instance.  Granted. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Guggenheimer,  Untermyer  &  Marshall,  for  plaintiff. 
M.  L.  Towns,  for  defendant. 

CULLEN,  J.  This  is  an  appeal  from  a  nonsuit  at  circuit,  the 
exceptions  being  directed  to  be  heard  in  the  first  instance  at  the  gen- 
eral term.  The  plaintiff  sold  defendant  an  interest  in  an  ice  com- 
pany, and  took  in  part  payment  a  number  of  lots  of  land.    By  con- 
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temporaneous  agreement  the  defendant  agreed  that  at  the  expiration 
of  a  year  he  would  repurchase  the  lots  at  a  specified  price,  if  the 
plaintiff  meanwhile  failed  to  dispose  of  them  at  that  price.  Shortly 
before  the  expiration  of  this  contract  it  was  extended  by  a  further 
contract  as  follows: 

"In  consideration  of  the  sum  of  one  dollar  to  each  In  hand  paid  by  the 
undersigned  to  each  other,  the  receipt  whereof  is  hereby  acknowledged,  It  Is 
hereby  agreed  that  the  terms,  conditions,  and  stipulations  contained  in  the 
within  agreement  are  here  extended  for  the  space  of  one  year  from  date,  so 
far  as  the  same  relate  to  reconveylng  the  lots  therein  referred  to,  and  located 
at  East  New  York,  now  the  Twenty-Sixth  ward  of  the  city  of  Brooklyn,  to 
the  said  John  George  Grauer  (the  party  of  the  second  part),  mentioned  in 
said  agreement,  by  said  Otto  Huber  (the  party  of  the  first  part),  mentioned 
In  said  agreement,  at  the  stipulated  price  of  ($850)  eight  hundred  and  fifty 
dollars  each  lot.  The  same  privileges  are  given  the  said  Otto  Huber,— that  if 
he  shall  desire  to  sell  the  aforesaid  (18)  lots,  or  any  of  them,  within  one  year 
from  this  date,  and  shall  proceed  to  do  so,  and  said  lots  do  not  bring  the 
sum  of  ($850)  eight  hundred  and  fifty  dollars  each,  that  the  said  John  George 
Grauer  will  make  up  and  supply  and  pay  over  to  the  said  Otto  Huber  all 
sums  of  money  which  shall  constitute  the  deficiency;  that  is  to  say,  In  case 
the  said  Otto  Huber  shall  not  receive  in  full  the  sum  of  $850  for  each  and 
every  of  said  lots  which  he  may  sell  within  one  year  from  date  hereof,  the 
said  John  George  Grauer  agrees  to  pay  to  said  Otto  Huber  the  difference 
between  the  sum  or  sums  realized  and  the  sum  of  $850  on  each  lot,  together 
with  five  per  cent  interest  on  the  said  stipulated  price  of  the  value  of  said 
(18)  eighteen  lots." 

As  this  second  agreement  was  about  to  mature,  several  applica- 
tions were  made  by  the  defendant  for  its  extension.  No  extension 
for  a  definite  period  was  agreed  upon,  but  delay  was  given  him  The 
defendant  failed  to  take  the  lots,  and  on  January  16,  1893,  the  lots 
were  sold  at  auction,  realizing  a  sum  far  below  the  stipulated  price. 
This  action  is  brought  to  recover  the  deficiency  arising  on  the  sale, 
and  the  complaint  alleged  that  the  delay  in  the  sale  was  due  to  the 
application  by  the  defendant  for  time. 

That  the  time  for  the  performance  of  the  contract,  though  under 
seal,  could,  before  breach,  be  extended  by  parol,  is  clear.  Dodge 
v.  Crandall,  30  N.  Y.  294;  Homer  v.  Insurance  Co.,  60  N.  Y.  478 
It  is  also  clear  that,  if  the  sale  was  postponed  or  delayed  at  the 
request  of  the  defendant,  he  could  not  complain  that  the  lots  were 
not  sold  within  the  prescribed  time.  Homer  v.  Insurance  Co.,  supra. 
The  dismissal  of  the  complaint  is  not  seen  to  have  proceeded  on  a 
denial  of  either  of  these  propositions.  The  trial  court  appears  to 
have  based  its  rulings  on  the  ground  that  the  sale  had  not  been  de- 
layed at  the  application  of  the  defendant  but  that  such  application 
related  only  to  defendant's  agreement  to  repurchase.  The  contract 
in  suit  is  most  peculiar.  The  defendant  was  bound  to  repurchase 
the  lots  at  the  expiration  of  the  year  at  the  price  named.  The 
plaintiff,  however,  was  not  bound  to  wait  any  period  to  realize  his 
money,  for  he  could  sell  the  lots  at  any  time,  and  the  defendant  would 
be  at  once  liable  for  the  deficiency.  But  there  is  no  provision  in 
the  contract  authorizing  a  sale  by  the  plaintiff  on  the  defendant's 
-default  in  failing  to  purchase  the  lots,  nor  could  such  a  sale  be  then 
had,  for  when  defendant  would  be  first  in  default,  the  time  in  which 
the  plaintiff  might  sell  under  the  contract  would  have  expired.  Un- 
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der  the  contract  the  plaintiff  had  two  methods  in  which  to  realize 
hie  money.  At  any  time  during  the  contract  period  he  conld  sell, 
and  charge  defendant  with  the  deficiency,  or  he  conld  await  the 
expiration  of  the  contract  period,  and  then  compel  the  defendant 
to  specifically  perform  his  agreement  to  purchase  by  a  suit  in  equity, 
or  sue  at  law  for  damages  for  his  failure  to  so  purchase.  The  proofs 
show  that  the  plaintiff's  attorney  did  tender  a  deed,  and  that  the 
defendant  failed  to  pay  for  the  lots.  Had  the  complaint  alleged  this 
breach,  the  plaintiff  would  undoubtedly  have  made  out  his  case,  but 
the  suit  was  brought  solely  on  the  covenant  lo  pay  the  deficiency 
on  a  sale.  We  must  therefore  determine  whether  there  was  any 
evidence  to  show  that  the  sale  itself  was  deferred  on  the  defend- 
ant's application.  If  there  were  no  request  by  defendant  for  delay, 
or  an  extension  of  the  agreement  till  after  the  defendant's  default, 
there  would  be  no  estoppel  against  him  as  to  time  of  sale,  because 
at  such  time  the  plaintiff's  right  to  a  sale  had  ceased,  and  he  could 
no  wise  be  prejudiced  by  the  delay.  But  there  is  evidence  to  show 
that  applications  for  extensions  and  forbearance  were  made  prior 
to  that  time.-  The  plaintiff  testifies  that  before  the  expiration  of 
the  contract,  and  while  it  was  within  his  power  to  make  a  sale,  the 
defendant  applied  for  an  extension  of  the  agreement  for  a  year,  which 
application  was  refused.  That  the  defendant  then  said,  "Well, 
if  I  can't  raise  the  money  on  the  day  of  the  sale, — on  the  day  of  the 
expiration  of  the  contract, — will  you  force  it  upon  me  to  be  ready?" 
The  plaintiff  answered,  "Well,  if  it  is  necessary,  I  would  not  stand 
on  a  couple  of  weeks,"  to  which  the  defendant  replied  that  he  thought 
he  could  raise  the  money.  The  plaintiff  also  testified  to  having 
similar  conversations  subsequent  to  this,  till  he  finally  refused  fur- 
ther delay,  and  notified  defendant  of  the  sale  of  the  lots  at  auction. 
The  witness  Obernier,  the  plaintiff's  lawyer,  seems  to  have  labored 
under  a  misconstruction  of  the  plaintiffs  rights  under  the  contract, 
and  to  have  thought  that  he  could  selj  the  lots  after  defendant's 
default  The  fact  that  he  had  this  belief,  and  that  he  tendered  a 
deed  to  defendant,  may  tend  to  disprove  the  claim  that  the  sales 
were  postponed  at  defendant's  request.  Still  Obernier  testifies  that 
at  the  times  defendant  applied  for  extensions  or  delays  the  threat 
of  a  sale  was  made,  and  defendant  asked  for  further  time.  We 
think  that  this  evidence  required  the  submission  to  the  jury  of  the 
question  whether  the  plaintiff  was  induced  to  refrain  from  making 
a  sale  during  the  contract  time  by  the  request  of  the  defendant, 
with  the  instruction  that  if  they  so  found  it  would  justify  a  verdict 
for  the  plaintiff.  Exceptions  sustained,  and  a  new  trial  ordered; 
costs  to  abide  event    All  concur. 


(Supreme  Court,  General  Term,  Second  Department  May  18,  1896.) 

Payment— Application. 

A  contractor  received  money  from  one  W.,  for  whom  he  was  building  a 
house,  and  paid  it  to  a  material  man,  who  had  filed  a  lien  against  the 
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house,  and  to  whom  the  contractor  was  Indebted  on  several  accounts. 
At  the  time  of  making  the  payment  the  contractor  stated  that  he  received 
the  money  from  W.,  and  that  "I  give  It  to  you  on  account"  The  material 
man  applied  It  to  an  account  other  than  that  for  materials  furnished  for 
W.'s  house.  Held,  that  a  claimant  who  had  filed  a  subsequent  lien  against 
such  house  was  not  entitled  to  have  the  payment  applied  to  the  account 
for  the  materials  furnished  for  W.'s  house,  merely  because  the  monej 
came  from  the  owner. 

Appeal  from  special  term,  Queens  county. 

Action  by  John  O.  Orr  and  others  against  Charles  Nagle  and 
others  to  foreclose  a  mechanic's  lien.  The  court  found  that  a  part  of 
plaintiffs'  claim  had  been  paid,  and  that  they  were  entitled  only  to 
the  balance  after  deducting  such  amount,  and  plaintiffs  appeal. 
Modified. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Cannon  &  Atwater,  for  appellants. 

A.  T.  Payne,  for  respondent  Muller. 

S.  B.  &  D.  Noble,  for  respondent  Willert 

Matthew  Marx,  for  respondent  Marx. 

Arthur  M.  Sanders,  for  respondent  Sherwood. 

DYKMAN,  J.  This  action  is  brought  for  the  foreclosure  of  a 
mechanic's  lien.  The  defendants  Nagle  &  Sons  were  contractors 
for  the  building  of  a  house  for  the  defendant  Willert  The  plaintiffs 
furnished  materials  to  the  contractors  for  the  construction  of  the 
building,  amounting  in  value  to  the  sum  of  $ 725.28,  and  charged  the 
same  to  Nagle  &  Sons,  in  the  general  account  which  they  had  against 
them  for  lumber  furnished  for  this  house  and  for  other  buildings. 
The  plaintiffs  filed  a  mechanic's  lien  against  the  land  and  building 
of  Willert  for  $725.28,  the  full  amount  of  their  claim,  and  the  defend- 
ant Muller  filed  a  second  lien  upon  the  same  premises  for  $441.  The 
amount  due  from  the  owner  to  the  contractors  was  $1,031.36.  The 
cause  was  tried  before  the  county  judge  of  Queens  county  and  he 
found  that  the  plaintiffs  had  furnished  materials  to  the  amount  of 
$725.28  in  value,  but  that  $350  had  been  paid  on  account  thereof. 
The  plaintiffs  have  appealed  from  the  judgment  entered  upon  that 
decision. 

The  case  turns  here,  as  it  did  below,  upon  the  application  of  pay- 
ments. While  the  plaintiffs  were  delivering  the  material  for  the 
building  in  question  to  Nagle  &  Sons,  they  paid  them  $100  at  one 
time,  and  $250  at  another,  and  the  plaintiffs  credited  and  applied 
those  payments  to  another  and  older  account  which  they  had  against 
Nagle  &  Sons.  The  defendant  Muller  now  claims  that  the  sum 
so  credited  upon  the  old  account  should  have  been  applied  to  the 
account  for  the  material  used  in  the  building  of  Willert,  and  the 
county  judge  so  found  and  decided.  There  is  no  proof  that  Nagle 
gave  any  direction  for  the  application  of  the  payments  to  any  par- 
ticular account.  On  the  contrary,  there  is  proof  that  no  such  direc- 
tion was  given.  The  payments  were  made  to  Biela,  an  agent  of  the 
plaintiffs,  and  he  testified  positively  that  no  such  direction  was  re- 
ceived. The  defendant  Clause  Nagle  was  called  as  witness  for  the 
defendant,  and  said  this,  among  other  things: 
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"Q.  Did  you  tell  Mr.  Blela  that  yon  got  this  money  from  Willert?  A.  Yes. 
Q.  That  this  was  to  be  applied  on  the  Willert  Job?  A.  No;  not  that  exactly, 
bnt  I  told  him  that  that  was  money  of  Mr.  Willert,  and  'I  give  it  to  you  on 
account.' " 

Neither  Nagle  nor  Willert  raise  any  objection  to  the  application 
made  by  the  plaintiff  of  the  payment  of  the  |350,  but  the  county 
judge  seems  to  have  assumed  and  decided  that  it  was  the  right  of 
Muller,  as  a  subsequent  lienor,  to  have  the  payment  applied  to  the 
payment  of  the  material  furnished  for  the  building  of  Willert,  be- 
cause the  money  came  from  him.  The  theory  is  faulty  and  errone- 
ous. The  money  was  paid  by  Willert  to  Nagle  on  account  of  his 
indebtedness,  and  when  it  was  delivered  to  the  latter  it  became 
his  absolute  property;  and  the  former  ceased  to  have  any  interest 
or  equity  in  it,  or  any  right  of  control  over  it.  Nagle  was  under 
no  obligation  to  appropriate  the  money  in  any  particular  manner. 
Although  he  obtained  it  from  Willert  for  the  purpose  of  paying  it 
to  Biela,  yet  he  was  not  obliged  to  pay  it  to  him.  He  had  the  power 
and  the  right  to  appropriate  it  as  he  pleased.  It  was  his  right, 
when  he  paid  the  money  to  Biela,  to  direct  its  application  to  the 
payment  of  the  account  for  materials  furnished  for  the  'Willert 
building,  but  he  did  not  do  so.  He  told  Biela  he  gave  it  to  him  on 
account,  but  he  did  not  specify  any  particuar  account  upon  which  he 
so  paid  it.  That  left  the  plaintiffs  at  liberty,  and  conferred  upon 
them  the  right,  to  apply  the  payment  at  once  to  either  one  of  their 
accounts  or  claims  against  Nagle.  They  accordingly  applied  it  at 
the  time  to  an  account  that  they  had  against  Nagle  which  was  older 
than  that  for  the  material  for  the  Willert  building.  Sheppard  v. 
Steele,  43  N.  Y.  60;  Mack  v.  Colleran,  136  N.  Y.  617,  32  N.  E.  604. 

There  being  no  dispute  about  the  facts,  we  can  do  justice  to  all  the 
parties  without  reversing  the  judgment.  The  judgment  should  be 
modified  by  awarding  to  the  plaintiffs  the  full  amount  of  their  claim, 
1725.28,  with  interest  from  December  2,  1892,  with  the  costs  of  this 
court  to  be  paid  from  the  fund. 

BROWN,  P.  J.,  concurs.    CULLEN,  J.,  votes  for  a  new  trial. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Eminent  Domain — Rental  Vat.uk. 

In  an  action  against  an  elevated  railroad  for  damages  to  abutting  prem- 
Ises,  caused  by  the  construction  and  operation  of  the  road,  the  rental 
value  of  the  premises  Is  the  gross  amount  for  which  it  may  be  rented 
without  deductions  for  vacancies. 

Appeal  from  special  term,  Kings  county. 

Petition  by  the  Brooklyn  Elevated  Railroad  Company  relative 
to  acquiring  title  to  real  estate  or  a  right  of  way  over  premises 
owned  by  Isaac  Lewis  and  others,  known  as  "Parcel  No.  17,"  on 
Myrtle  avenue,  in  the  city  of  Brooklyn.    From  an  order  setting 
v.33N.Y.8.no.9 — 56 
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aside  the  report  of  the  commissioners,  and  directing  a  second  ap- 
praisal before  new  commissioners,  petitioner  appeals.  Reversed. 
Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Hoadly,  Lauterbach  &  Johnson,  for  appellant 
David  Leventritt,  for  respondents. 

PER  CURIAM.  It  is  settled  by  authority  that  an  award  by  com- 
missioners will  not  be  set  aside  for  inadequacy  or  because  excessive, 
unless  the  award  is  palpably  wrong  in  either  respect  This  case 
cannot  be  said  to  present  such  an  aspect,  though  we  might  have  dif- 
fered from  the  commissioners  in  their  determination.  The  building, 
a  flat  house,  was  erected  long  after  the  construction  of  the  railroad. 
It  cost  the  respondents  about  f 18,500.  At  the  time  of  the  hearing 
before  the  commissioners  it  was  fully  occupied,  at  a  gross  rent  of 
over  $1,900  a  year.  Experts  on  both  sides  testified  that  10  per 
cent,  of  the  value  was  a  fair  rental  on  such  property.  The  rent  re- 
ceived at  the  time  of  the  hearing  would  tend  to  show  that  there  had 
been  no  depreciation  in  value.  The  learned  judge  at  special  term 
considered  it  conclusive  evidence  of  damage  that  the  gross  rent  re- 
ceived for  two  years  previous  was  about  $1,575  a  year.  But  he 
fell  into  this  error:  The  10  per  cent  estimate  agreed  on  by  all  the 
witnesses  was  of  gross  rental  values,  not  allowing  for  vacancies  and 
loss  of  rent,  which  was  estimated  to  be  about  10  per  cent  With 
this  deduction  there  would  appear  no  great  discrepancy  between  the 
rents  received  and  the  estimated  rental  value.  That  the  construc- 
tion and  operation  of  an  elevated  railroad  must  create  some  discom- 
fort to  the  occupier  of  residential  property,  as  assumed  by  the  judge 
below,  may  be  conceded,  but  that  is  not  conclusive  as  to  the  right 
to  a  substantial  award.  There  is  evidence  in  the  case  to  show  that 
property  in  the  vicinity,  including  that  on  the  street  on  which  the 
road  is  constructed,  has  enhanced  in  value,  and  that  in  part,  at 
least  it  is  due  to  the  elevated  road.  If  this  was  sufficient  to  equal 
the  injury  anused  by  the  road,  the  property  owner  was  not  entitled 
to  more  than  nominal  award.  The  case,  therefore,  presented  a  fair 
question  of  fact,  and  the  award  should  stand,  it  not  appearing  that 
the  commissioners  erred  in  the  principle  on  which  they  made  their 
determination.  The  order  appealed  from  should  be  reversed,  and 
the  report  confirmed,  with  $10  costs  and  disbursements.  The  appeal 
denying  appellanf  s  application  to  resettle,  order  should  be  dismissed, 
with  $10  costs  and  disbursements. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Banks  and  Banking— Appropriation  op  Deposit. 

In  an  action  to  recover  money  deposited  by  plaintiff  with  defendant 
bank,  plaintiff  testified  that  he  was  defendant's  broker  for  the  sale  of  its 
silver  coin;  that  each  week  be  gave  a  check,  signed  in  blank,  on  which 
was  Indorsed  the  amount  of  silver  paid  to  plaintiff,  and  that  at  the  com- 
mencement of  the  next  week  he  would  give  defendant  a  check  for  the 
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total  amount,  and  destroy  the  blank  check;  that  on  one  occasion  when  he 
went  to  settle,  a  check  for  the  amount  sued  for  was  presented  for  him  to 
sign,  and  he  denied  that  he  had  received  that  amount  of  silver,  but,  being 
urged  by  the  president  and  cashier,  he  signed  the  check;  that  he  was 
afterwards  told  that  the  check  was  given  to  cover  a  defalcation  made  by 
the  teller,  and  not  for  silver  paid  to  plaintiff.  The  answer  alleged  that 
the  check  was  given  for  the  teller's  defalcation.  Afterwards  plaintiff  ob- 
tained from  the  teller's  father  a  note  for  the  amount  of  such  check. 
Plaintiff's  account  was  overdrawn  by  the  check,  and  to  make  It  good  he 
had  borrowed  money  from  defendant  Held,  that  It  was  a  question  for  the 
jury  whether  plaintiff  ratified  the  appropriation  of  his  check  to  the  teller's 
defalcation. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Theodore  V.  Smalley  against  the  Fulton  Bank  to  recover 
money  deposited  with  defendant.  The  complaint  was  dismissed  on 
the  merits,  and  plaintiff  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  CULLEN,  J. 

Logan,  Clark  &  Demond,  for  appellant 
Bergen  &  Dykman,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  a  judgment  for  the  defend- 
ant entered  on  a  dismissal  of  the  complaint  on  the  merits  at  circuit 
The  action  is  to  recover  $10,000,  an  alleged  balance  of  deposit 
with  the  defendant,  and  the  sole  dispute  is  whether  a  check  for  that 
amount,  dated  August  31,  1888,  was  properly  charged  to  the  plain- 
tiffs account.  The  complaint  was  dismissed  at  the  close  of  the 
plaintiff's  testimony.  So  we  have  only  his  version  of  the  matter, 
and  the  question  is  whether  he  made  out  a  claim  which  should  have 
been  submitted  to  the  jury.  The  plaintiff  testified  that  he  was  not 
only  a  depositor  with  defendant,  but  acted  as  a  broker  selling  for  the 
bank  its  silver  coin.  The  course  of  business  between  the  parties 
was  that  each  week  the  plaintiff  would  give  the  defendant  a  check 
signed  by  him,  but  blank  in  other  respects;  that  at  times  during  the 
week  he  would  take  from  the  bank  its  silver,  and  the  amounts  taken 
be  written  on  the  back  of  this  check;  at  the  commencement  of  the 
next  week  he  would  give  the  defendant  a  check  on  a  New  York 
bank,  to  pay  for  the  silver  taken  the  previous  week,  and  at  the  same 
time  the  blank  check,  with  the  indorsement  thereon,  would  be  de- 
stroyed, and  a  new  blank  check  given  by  him.  His  account  of  the 
giving  of  the  check  in  dispute  is  that  it  was  one  of  the  old  memoran- 
dum checks,  which  should  have  been  destroyed;  that  it  was  produced 
to  him  on  this  occasion  with  indorsements  on  it  to  an  aggregate  of 
$ 10,000;  that  he  disputed  his  receipt  of  that  amount  during  the  past 
week,  but,  on  being  urged  by  the  president  and  cashier,  signed  the 
check.  He  then  left  the  bank,  with  the  paying  teller,  and  was 
told  that  it  was  not  to  pay  for  silver,  but  to  pay  the  amount  of  the 
teller's  defalcation,  that  the  check  was  needed.  He  then  went  to 
the  teller's  father,  who  gave  him  a  note  for  the  sum  payable  at  an- 
other bank  the  next  day.  The  note  was  not  paid.  Within  the 
next  week  he  went  to  the  bank  several  times,  and  protested  that  the 
check  was  improperly  charged  to  him,  and  finally,  on  September  7th, 
closed  his  account  by  drawing  out  the  balance  that  appeared  to  his 
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credit  on  the  books  of  the  bank.  The  defendant's  answer  alleged 
that  the  check  was  given  to  make  good  the  deficiency  or  debt  of  the 
teller.  The  story  told  by  the  plaintiff  is  certainly  a  singular  one, 
bnt  its  credibility  was  for  the  jury.  If  believed,  it  showed  that  the 
check  was  given  by  him  under  a  mistake  of  fact,  not  in  payment  of 
the  teller's  defalcation,  but  upon  the  claim  that  he  was  indebted  to 
the  bank  for  silver.  The  answer  of  the  defendant  narrowed  the 
issue  between  the  parties  to  the  claim  that  this  check  was  given  for 
the  teller's  debt,  for  it  admitted  all  the  deposits  alleged  in  the  com- 
plaint, and  also  the  credits  therein  given  to  the  defendant  It  was 
therefore  not  necessary  for  the  plaintiff  to  go  further  than  to  disprove 
the  allegation  of  the  answer  in  this  respect,  and  show  under  what  cir- 
cumstances the  check  was  given.  But,  if  further  evidence  than  the 
allegation  of  the  answer  was  necessary  to  show  that  there  was  no 
debt  from  the  plaintiff  to  defendant  on  account  of  silver,  we  think 
such  fact  appeared  on  the  trial.  The  plaintiff  testified  that  he  ap- 
peared before  the  president  and  directors  with  reference  to  his 
claim ;  that  the  president  told  him  that  when  he  (plaintiff)  took  the 
teller's  note  he  discharged  the  bank.  The  failure  of  the  defendant  to 
make  any  claim  at  that  time  for  silver  given  plaintiff  is  sufficient  to 
show  that  such  claim  did  not  exist  Therefore  the  plaintiff  was  entitled 
to  go  to  the  jury,  despite  the  improbability  of  his  story,  unless  it  ap- 
peared that  he  subsequently  ratified  the  appropriation  of  the  check  to 
the  payment  of  the  teller's  debt  The  first  act  which  it  is  claimed  is  a 
ratification  is  the  receipt  by  the  plaintiff  of  the  note  of  the  father  of 
the  teller  payable  the  next  day.  This  did  not  conclusively  establish 
the  assumption  of  the  teller's  debt  The  plaintiff  had,  according'  to  his 
story,  unknowingly  given  the  check  which  was  used  for  that  purpose. 
He  had  a  good  defense  to  the  check,  but  still  he  had  executed  an  in- 
strument which  prima  facie  constituted  an  obligation  against  him. 
He  might  be  justified  in  obtaining  indemnity  against  the  danger  of 
liability  on  the  instrument,  without  estopping  himself  from  denying 
his  liability.  The  second  claim  of  ratification  is  based  upon  the  deal- 
ings between  the  plaintiff  and  defendant  after  the  former  knew  of  the 
object  to  which  his  check  had  been  appropriated.  The  disputed 
check  overdrew  the  plaintiff's  account  almost  to  its  face  amount.  He 
then  obtained  loans  from  the  defendant  which  made  his  account 
good.  These  loans  he  afterwards  paid.  His  pass  book  was  balanced 
on  September  7th,  with  the  charge  of  the  disputed  check,  and  he 
drew  out  the  balance,  thus  closing  his  account  These  transactions 
doubtless  tended  to  prove  a  ratification  and  acquiescence  by  the 
plaintiff  in  the  appropriation  of  his  check,  but  still  they  merely  pre- 
sented a  question  of  fact  for  the  jury,  and,  in  the  light  of  other  testi- 
mony by  the  plaintiff,  were  not  conclusive.  He  testified  that  during 
this  period  he  continuously  denied  his  liability  on  the  check,  and, 
further,  that  during  the  whole  time  the  defendant  held  his  securities 
to  the  extent  of  $37,000.  If  this  was  the  fact,  he  was  to  a  certain 
extent  in  the  power  of  the  defendant.  There  was  a  duress  of  goods. 
As  to  the  notes  given  by  the  defendant,  they  were  not  for  this  par- 
ticular claim,  but  applied  on  his  general  account.  The  plaintiff  could 
undoubtedly,  in  an  action  on  those  notes,  have  counterclaimed  for 
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his  deposit  balance  or  the  misappropriation  of  his  check,  bnt  he  was 
not  bound  to  do  so.  He  could  pay  the  notes,  and  retain  his  affirma- 
tive cause  of  action  against  the  defendant  The  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered,  costs  to  abide  event 


(86  Han,  476.) 

VAN  AERNAM  v.  GRANGER. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

Etidenck—  Declaration  op  Assignor  ok  Chose  in  Action. 

In  an  action  on  a  promissory  note  by  the  holder  thereof,  the  declarations 
of  the  payee  are  not  admissible  to  the  prejudice  of  plaintiff's  title. 

Appeal  from  Lewis  county  court. 

Action  by  Fred  E.  Van  Aernam  against  Sophronia  E.  Granger  on 
certain  promissory  notes.  From  a  judgment  entered  on  a  verdict  in 
favor  of  defendant  plaintiff  appeals.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

James  D.  Smith  and  C.  S.  Mereness,  for  appellant 
Merrell,  Ryel  &  Merrell,  for  respondent 

HARDIN,  P.  J.  I  have  carefully  read  the  evidence  found  in  the 
appeal  book,  and  I  am  of  the  opinion  that  the  weight  of  the  evidence 
indicates  that  the  two  notes  mentioned  in  the  plaintiff's  complaint, 
bearing  date  April  4,  1891,  payable  to  Catherine  J.  Hess  or  bearera 
were  transferred  by  the  payee  to  the  plaintiff  before  due,  for  value, 
and  that  the  plaintiff  thereby  became  the  lawful  owner  and  holder 
of  the  notes.  And  I  am  also  of  the  opinion  that  the  evidence  does 
not  indicate  that  the  defendant  had  a  valid  offset  to  the  same,  and 
that  the  verdict  is  against  the  weight  of  evidence. 

2.  Upon  the  trial,  Corwin  was  allowed  to  testify  to  a  conversation 
he  had  in  November,  1891,  with  Catherine  J.  Hess,  with  reference 
to  the  two  notes  in  question,  after  objections  thereto  were  over- 
ruled and  exceptions  taken.  Mrs.  Wormwood,  the  payee  of  the  note 
of  $100,  was  put  upon  the  stand  by  the  defendant,  and  asked  in  re- 
spect to  a  conversation  which  she  had  in  September,  1891,  with 
Mrs.  Hess,  at  her  residence,  in  regard  to  the  f  100  note.  When  she 
was  asked  to  state  that  conversation  an  objection  was  raised  by  the 
plaintiff,  and  an  exception  taken,  and  the  witness  was  permitted  to 
give  the  statements  and  declarations  of  the  former  holder  of  the 
notes  in  suit.  Granger,  the  husband  of  the  defendant,  was  called 
as  a  witness  in  her  behalf,  and  testified  that  he  held  a  conversation 
with  Mrs.  Hess  in  June,  1891,  with  reference  to  the  notes  in  suit, 
and  when  he  was  asked  to  state  that  conversation  several  objections 
thereto  were  taken,  and  they  were  overruled,  and  an  exception  was 
taken;  and  he  was  allowed  to  give  the  declarations  of  Mrs.  Hess,  the 
former  owner  of  the  notes  in  suit  The  production  of  the  notes  by  the 
plaintiff  upon  the  trial  gave  rise  to  a  presumption  that  he  was  the 
owner  thereof,  and  acquired  title  to  the  same  before  they  were  due. 
Wilson  v.  Law,  7  N.  Y.  St  Rep.  672;  Benson  v.  Gerlach  (Sup.)  4 
N.  Y.  Supp.  273.   That  presumption  is  strengthened  by  the  evidence 
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given  upon  the  trial,  and  the  evidence  offered  by  the  defendant  was 
insufficient  to  overcome  the  presumption  and  the  proof  of  owner- 
ship given  by  the  plaintiff  during  the  progress  of  the  trial.  If  it  be 
correct  to  assume  that  the  ownership  of  the  notes  was  in  the  plain- 
tiff from  April,  1891,  as  the  evidence  strongly  tends  to  indicate,  the 
declarations  received,  to  which  allusion  has  been  made,  were  im- 
proper. Paige  v.  Cagwin,  7  Hill,  381.  In  Vidvard  v.  Powers,  34 
Hun,  223,  in  an  opinion  of  this  court;  it  was  said,  viz.:  "In  Truax 
v.  Slater,  86  N.  Y.  630,  the  general  doctrine  is  laid  down  by  Judge 
Earl  that  the  mere  declarations  of  an  assignor  of  a  chose  in  action 
forming  no  part  of  the  res  gestae  are  not  competent  to  prejudice  the 
title  of  his  assignee,  whether  the  assignee  be  one  for  value,  or  merely 
a  trustee  for  creditors,  and  whether  such  declarations  be  antecedent 
or  subsequent  to  the  assignment."  The  same  quotation  is  made  with 
approval  near  the  close  of  the  opinion  in  Bush  v.  Roberts,  111  N.  Y. 
284,  18  N.  E.  732. 

The  foregoing  views  lead  to  the  conclusion  that  the  verdict  ought 
not  to  be  sustained.  Judgment  and  order  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 

MARTIN,  J.,  concurs. 

MERWIN,  J.  I  concur  on  the  ground  that  declarations  of  the 
former  owner  were  improperly  received  in  evidence. 


(86  Hun,  404.) 

FRIER  v.  PRESIDENT,  ETC.,  OP  DELAWARE  &  H.  CANAL  CO. 
(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

1.  Railroad  Companies— Fires— Proof  op  Nkgi.igkncb. 

In  an  action  against  a  railroad  company  for  damages  caused  by  fire  al- 
leged to  have  been  set  by  defendant's  engine,  a  witness  testified  that  he 
saw  a  freight  train  go  up  the  road,  and  soon  saw  a  fire  start  on  plaintiff's 
land,  and  that  the  fire  extended  to  the  railroad  lands.  Another  witness 
testified  that  he  first  saw  the  fire  near  the  railroad.  There  was  no  evi- 
dence to  indicate  any  particular  engine  from  which  the  fire  escaped,  and 
it  appeared  that  at  the  place  of  the  fire  there  was  a  steep  grade,  in  ascend- 
ing which  engines  necessarily  emitted  more  sparks  than  at  other  places. 
Edd,  that  the  evidence  did  not  show  any  negligence  on  the  part  of  defend- 
ant. 

2.  Same — Grade  of  Railroad. 

In  an  action  for  damages  caused  by  fire  alleged  to  have  escaped  from 
defendant's  locomotive,  evidence  that  the  grade  of  the  road  at  the  place 
of  the  fire  was  steep,  and  that  engines  drawing  trains  up  such  grade  are 
obliged  to  labor  hard,  and  on  account  of  such  labor  emit  more  sparks,  is 
material. 

Appeal  from  Broome  county  court 

Action  by  Angeline  Frier  against  the  president,  managers,  and 
company  of  the  Delaware  &  Hudson  Canal  Company  for  damages 
caused  by  jQre  alleged  to  have  resulted  from  defendant's  negligence. 
From  a  judgment  of  the  county  court  affirming  a  judgment  of  the 
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justice's  court  rendered  in  favor  of  plaintiff  for  f  150,  damages  and 
costs,  defendant  appeals.  Reversed. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWLN,  JJ. 

George  P.  Lyon  and  H.  D.  Hinman,  for  appellant. 
James  P.  Callan  and  A.  Babcock,  for  respondent 

HARDIN,  P.  J.  Assuming  that  the  evidence  sufficiently  shows 
fhat  the  damages  sustained  by  the  plaintiff  in  the  loss  of  her  fence 
were  occasioned  by  the  fire  communicating  from  the  premises  of  the 
defendant  to  the  premises  of  the  plaintiff,  according  to  the  doctrine 
laid  down  in  Webb  v.  Railroad  Co.,  49  N.  Y.  420,  it  was  incumbent 
upon  the  plaintiff  to  give  evidence  to  establish  the  allegation  of  the 
complaint  that  the  defendant  had  been  guilty  of  negligence  in  caus- 
ing the  fire  upon  its  own  premises.  In  the  Webb  Case  it  was  said 
there  was  abundant  evidence  to  require  the  submission  to  the  jury 
of  the  question  relating  to  the  defendant's  negligence  upon  its  own 
premises;  and  it  was  therefore  held  in  that  case  that,  where  the 
fire  spread  to  the  immediate  adjacent  premises"  of  the  plaintiff,  the 
defendant  was  liable  for  the  damages  caused  thereby.  This  brings 
us  to  the  inquiry  as  to  whether  the  evidence  given  at  the  trial  was 
sufficient  to  warrant  the  jury  in  finding  negligence  on  the  part  of  the 
defendant  in  causing  the  fire  which  spread  from  its  premises  to  the 
plaintiff's.  The  evidence  fails  to  indicate  any  particular  engine  of 
the  defendant  which  ignited  the  material  upon  the  defendant's  prem- 
ises. The  defendant  had  a  right  to  operate  its  railroad  by  means 
of  engines  traversing  its  tracks,  and  was  only  required  to  use  reason- 
able care  and  prudence  in  the  operation  of  the  same;  and  it  was  in- 
cumbent upon  the  plaintiff  to  establish,  by  evidence,  that  in  its  opera- 
tion of  its  engines  it  had  failed  to  exercise  such  care  and  prudence. 

The  witness  Smith  testified  that,  when  passing  near  the  railroad, 
he  saw  a  train  go  up,  "and  soon  saw  a  fire  start  up  on  this  farm, 
and  also  on  Mr.  Guernsey's  farm,  along  the  railroad  lands";  and, 
after  such  observation,  he  went  home  to  eat  his  dinner,  and  returned, 
and  found  the  stump  fence  on  Frier's  place  was  on  fire  in  a  number  of 
places;  and  he  adds  "The  field  where  the  stump  fence  was  on  fire 
extended  to  the  railroad  lands,"  and  that  he  had  not  noticed  any  fire 
that  day  until  that  time  either  on  the  railroad  or  on  the  farm.  In 
the  course  of  his  cross-examination,  he  says  that  it  was  a  freight 
train  going  east  on  the  railroad,  and  that  there  was  a  pusher  on  this 
train,  and  that  he  was  not  able  to  tell  the  number  of  the  "lead  en- 
gine" or  of  the  pusher,  and  that  he  was  unable  to  give  the  number 
of  the  train,  and  that  he  first  saw  the  fire  on  the  company's  lands. 
The  witness  Irving  Shear  testified  that  he  first  saw  the  fire  on  the 
6th  of  April,  1893,  near  the  railroad,  at  the  Jeffers  crossing.  The 
witness  Prentice,  against  the  objection  of  the  defendant,  was  per- 
mitted to  testify  that  the  fire,  in  his  opinion,  passed  from  the  rail- 
road to  the  lands  of  the  plaintiff;  and  he  adds:  "It  was  burned  over 
from  the  railroad  line,  clear  up."  It  appeared  by  the  testimony 
given  by  the  defendant  that  "the  grade  along  the  Jeffers  crossing 
is  about  sixty  feet  to  the  mile." 
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We  think  the  plaintiff's  evidence  failed  to  sustain  the  allegation 
of  negligence  on  the  part  of  the  defendant  in  causing  the  fire  on  its 
own  premises.  Flinn  v.  Railroad  Co.,  142  N.  Y.  11,  36  N.  E.  1046; 
Frace  v.  Railroad  Co.,  143  N.  Y.  182,  38  N.  E.  102. 

2.  The  defendant  offered  to  prove  "that  in  going  east  over  defend- 
ant's road,  from  the  city  of  Binghamton,  the  grade  of  the  road  op- 
posite this  Frier  farm  is  steep;  that  engines  drawing  trains  up  this 
grade  are  obliged  to  labor  hard;  and  that,  on  account  of  such  labor, 
the  engines  emit  more  sparks."  This  was  objected  to  as  imma- 
terial, and  the  objection  was  sustained.  We  think  it  was  error  to 
reject  the  evidence  offered. 

In  Flinn  v.  Railroad  Co.,  142  N.  Y.  19,  36  N.  E.  1046,  it  appeared 
that  trains  passing  over  an  up  grade  emit  from  the  engines  sparks; 
and,  in  speaking  of  that  evidence,  Earl,  J.,  says: 

"The  Inference  from  this  evidence  is  that  the  great  emission  of  sparks  was 
inevitable  in  drawing  trains  up  such  a  steep  grade,  and,  If  it  was  not  Inevi- 
table, it  would  have  been  easy  for  the  plaintiff  to  have  furnished  some  proof 
showing  that  it  was  due  to  the  defective  condition  of  the  engines,  and  to  no 
other  cause.  Under  such  circumstances,  the  fact  of  the  emission  of  large 
quantities  of  sparks  furnishes  no  evidence  whatever  to  charge  the  defendant 
with  negligence.  If  there  had  been  evidence  that  any  particular  engine  emit- 
ted an  unusual  quantity  of  sparks  of  an  unusual  size,  that  might,  within  the 
authorities  cited,  have  furnished  prima  facie  proof  that  the  engine  was  out 
of  repair,  and  the  burden  would  have  been  cast  upon  the  defendant  to  show 
that  it  was  in  proper  condition,  and  that  the  emission  of  sparks  was  inevi- 
table, notwithstanding  the  use  of  any  ordinary  care." 

Near  the  close  of  the  opinion  in  that  case  it  waa  said  that  the 
plaintiff,  in  order  to  recover  against  the  defendant,  "must  show  that 
it  violated  some  legal  duty  it  owed  him,  and  this  he  failed  to  do." 

We  are  of  the  opinion  that  there  was  a  failure  in  the  case  in  hand 
to  give  evidence  sufficient  to  warrant  a  finding  of  negligence  on  the 
part  of  the  defendant  in  causing  the  fire  upon  its  own  premises, 
which  spread  to  the  premises  of  the  plaintiff;  and  we  also  think  it 
was  error  to  exclude  the  evidence  offered  already  mentioned. 

The  foregoing  views  lead  to  a  reversal.  Judgment  of  the  county 
court  and  of  the  justice's  court  reversed,  with  costs.   All  concur. 


(80  Hun,  473.) 

MEYER  RUBBER  CO.  v.  LESTER  SHOE  CO.  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1805.) 

Costs— Extra  Allowance. 

A  decision  granting  an  extra  allowance  will  not  be  reversed  where  the 
appeal  book  does  not  contain  all  the  proceedings  had  and  taken  In  the  ac- 
tion, since,  in  the  absence  of  such  recital,  the  appellate  court  cannot  say 
that  the  trial  court  Improperly  exercised  its  discretion. 

Appeal  from  special  term,  Madison  county. 

Action  by  the  Meyer  Rubber  Company  against  the  Lester  Shoe 
Company  and  the  Lestershire  Boot  &  Shoe  Company.  Plaintiff 
moved  for  an  extra  allowance,  stating  in  its  notice  that  the  motion 
was  made  on  certain  affidavits  mentioned  in  the  notice,  "and  upon 
all  of  the  pleadings  and  proceedings  had  and  taken  in  this  action." 
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In  the  order  the  affidavits  mentioned  in  the  notice  are  enumerated 
as  having  been  read  and  used,  and  that  the  motion  was  made  there- 
on, and  upon  all  the  proceedings  had  and  taken  in  this  action.  The 
motion  was  denied,  the  order,  near  its  close,*containing  the  follow- 
ing language:  "Ordered  that  an  extra  allowance  to  plaintiff  herein 
be,  and  the  same  is  hereby,  denied.  In  case  motion  for  a  new  trial 
is  made  or  appeal  taken  by  defendants,  then  in  that  case  the  first 
motion  may  be  renewed."   Plaintiff  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

T.  B.  &  L.  M.  Merchant,  for  appellant 
Carver,  Deyo  &  Jenkins,  for  respondents. 

HARDIN,  P.  J..  In  Burke  v.  Candee,  63  Barb.  552,  it  was  held, 
viz.:  "An  additional  allowance  is  made  by  way  of  an  indemnity 
to  the  party  succeeding  in  the  litigation."  That  case  was  referred 
to  with  approval  in  Gooding  v.  Brown,  21  Wkly.  Dig.  47;  Tolman 
v.  Railroad  Co.,  31  Hun,  403;  and  Delcomyn  v.  Chamberlain,  48 
How.  Prac  413.  Section  3253  of  the  Code  provides  that  in  an  ac- 
tion which  is  "difficult  and  extraordinary,"  where  a  defense  has  been 
interposed,  the  court  may,  in  its  discretion,  award  to  any  party 
"a  sum  not  exceeding  five  per  centum  upon  the  sum  recovered,  or 
claimed,  or  the  value  of  the  subject  matter  involved."  The  affidavits 
produced  upon  the  motion  tend  to  indicate  that  the  case  was  diffi- 
cult and  extraordinary.  In  Morrison  v.  Agate,  9  Wkly.  Dig.  286, 
it  was  said  that  the  determination  of  the  question  as  to  whether 
an  action  should  be  regarded  as  difficult  and  extraordinary,  within 
the  meaning  of  the  Code,  involves  so  many  considerations  which 
are  addressed  to  the  discretion  of  the  judge  that  the  appellate  court 
rarely  interferes.  The  doctrine  of  that  case  was  approved  by  this 
court  in  Tolman  v.  Railroad  Co.,  31  Hun,  403.  In  the  latter  case 
an  order  had  been  made  for  an  extra  allowance,  and  the  court  ob- 
served, "To  reverse  the  order,  we  should  be  obliged  to  say  that  the 
discretion  of  the  trial  judge  was  improperly  exercised."  In  the 
case  in  hand  we  are  not  inclined  to  say  that  the  discretion  of  the 
special  term  was  improperly  exercised,  as  the  appeal  book  does 
not  contain  "all  the  proceedings  had  and  taken  in  this  action."  It 
may  be  that  the  order  in  question  was  based  upon  a  knowledge 
possessed  by  the  court  "of  all  the  proceedings  had  and  taken  m 
this  action,"  and  that  such  knowledge  is  not  revealed  fully  to  us 
by  the  appeal  book.  This  feature  of  the  case  is  rendered  probable 
by  the  circumstance  ■  that  the  judge  who  presided  at  the  special 
term  presided  at  the  circuit  where  the  issues  of  fact  were  tried, 
and  the  trial  thereof  was  presided  over  by  him  during  the  whole 
of  a  week  of  the  circuit  We  are  not  prepared  to  attribute  to  the 
judge  the  views  imputed  to  him  found  in  the  affidavits  in  the  ap- 
peal book.  The  circumstances  of  the  trial  may  have  induced  him 
to  insert  in  the  order  the  clause,  "In  case  motion  for  a  new  trial  is 
made  or  appeal  taken  by  defendants,  then  and  in  that  case  this  mo- 
tion may  be  renewed."  Inasmuch  as  no  motion  for  a  new  trial  has 
been  made  or  appeal  taken  by  the  defendants,  the  privilege  given 
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by  the  clause  just  quoted  is  unavailing  to  the  plaintiff.  Some  force 
and  effect  may  have  been  given  to  the  affidavits  read  by  the  de- 
fendants relating  to  the  intimations  theretofore  made  by  the  court 
in  respect  to  the  nature  and  character  of  the  action,  which  affidavits 
the  plaintiff  had  no  opportunity  to  answer  at  the  time  the  motion 
was  heard.  Possibly,  upon  other  and  further  affidavits,  the  plain- 
tiff may  be  able  to  obtain  leave  to  renew  the  motion,  and,  having 
done  so,  to  secure  a  further  determination  by  the  special  term  of 
the  question  whether,  under  all  the  circumstances  surrounding  the 
question  as  to  the  propriety  of  an  extra  allowance,  the  discretion 
of  the  court  should  be  exercised  in  favor  of  the  plaintiff. 

Rule  44  of  the  general  rules  of  practice  of  the  supreme  court 
provides  that  "applications  for  an  additional  allowance  can  only  be 
made  to  the  court  before  which  the  trial  is  had."  We  think,  upon 
the  papers  before  us,  we  ought  not  to  pass  conclusively  upon  the 
question  whether  the  plaintiff  is  entitled  to  an  extra  allowance,  as 
that  question  cannot  well  be  solved,  except  upon  a  mature  consider- 
ation of  "all  the  proceedings  had  and  taken"  in  the  action,  and  upon 
all  the  affidavits  presented  by  either  party  relating  thereto.  We 
therefore  affirm  the  order,  without  costs,  and  without  prejudice 
to  the  plaintiffs  application  at  special  term  for  leave  to  renew  its 
motion.  Order  affirmed,  without  costs,  and  without  prejudice  to 
an  application  by  the  plaintiff  for  leave  to  renew  its  motion  for  an 
extra  allowance.   All  concur. 


(86  Hun,  461.) 

,      HIGGINS  V.  DAKIN. 
(Supreme  Court,  General  Term,  Fourth  Department.  May  4,  1896.) 

1.  Labels — Thadr  Unions— Penaltt  for  Using. 

In  an  action  to  recover  the  penalty  for  wrongfully  using  a  union  label 
(Laws  1893,  c.  219),  one  M.  testified  that  he  bought  from  defendant  cigars 
which  purported  to  have  the  label  attached;  that  he  had  a  conversation 
with  defendant  about  union-made  cigars;  that  the  cigars  were  delivered 
by  H.,  for  whom  witness  supposed  defendant  was  acting  as  agent;  and 
that,  to  the  best  of  witness'  recollection,  he  asked  defendant  if  the  goods 
were  union-made,  to  which  defendant  replied  that  they  were,  but  that  he 
could  not  say  that  defendant  exhibited  a  label  to  him.  Held,  that  the  evi- 
dence was  not  sufficient  to  sustain  a  Judgment  for  plaintiff. 

2.  Evidence — Understanding  of  Witness. 

Evidence  as  to  what  the  witness  "understood  and  believed"  from  a 
conversation  is  not  admissible. 

Appeal  from  Otsego  county  court. 

Action  by  Thomas  P.  Higgins  against  E.  M.  Dakin  for  wrongfully 
using  a  label.  From  a  judgment  of  the  county  court  affirming  a 
judgment  of  the  justice  court  in  favor  of  plaintiff  for  the  sum  of 
$200,  besides  costs,  defendant  appeals.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Gibbs  &  Wilbur,  for  appellant. 

W.  J.  Palmer  and  Tracy  Becker,  for  respondent 
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HARDIN,  P.  J.  The  plaintiff,  in  his  complaint,  alleges  that  he 
was  a  member  of  a  nnion  association  of  worEngmen  duly  incorpo- 
rated under  and  in  pursuance  of  the  laws  of  the  state  of  New  York 
under  the  corporate  name  of  the  Cigar  Makers'  International  Union 
of  America.  That  the  said  union  or  association  of  workingmen  has 
adopted  a  certain  label  or  device,  intended  by  them  to  designate  the 
product  of  the  labors  of  members  of  such  union,  and  that  copies  there- 
of had  been  filed  with  the  secretary  of  state  as  required  by  law.  The 
complaint  further  alleges  that  on  the  15th  of  August,  1893,  at  the  town 
of  Oneonta  "the  above-named  defendant  wrongfully  did  use,  sell,  and 
expose  for  sale  certain  counterfeit  or  colorable  imitations  of  the  said 
label  or  device  bo  adopted  by  said  union  or  association  of  working- 
men,"  contrary  to  the  provisions  of  chapter  219  of  the  Laws  of  1893 ; 
and  that  by  reason  thereof  the  defendant  is  indebted  to  the  plaintiff 
in  the  penalty  of  the  sum  of  f 200.  The  answer  contained  a  general 
denial.    Chapter  219  of  the  Laws  of  1893  provides,  viz.: 

"Any  person  who  shall  hereafter  use,  manufacture,  display  or  keep  for  sale 
any  counterfeit  or  colorable  Imitation  of  any  label,  mark,  name,  brand  or 
device  adopted  by  any  union  or  association  of  workingmen  or  women,  and 
intended  by  them  to  designate  the  products  of  the  labor  of  members  of  such 
union  or  association  of  workingmen  or  women,  and  copies  of  which  have 
been  filed  in  the  office  of  the  secretary  of  state,  as  provided  by  chapter  three 
hundred  and  eighty-five  of  the  Laws  of  eighteen  hundred  and  eighty-nine, 
snail  be  subject  to  a  penalty  of  two  hundred  dollars.  •  *  *" 

Under  the  plaintiffs  complaint,  the  question  to  be  determined  was, 
did  the  defendant  "use,  sell,  and  expose  for  sale  certain  counterfeit 
or  colorable  imitations  of  the  said  label  or  device  so  adopted  by  said 
nnion"?  The  evidence  given  by  the  plaintiff  to  establish  an  affirma- 
tive solution  of  the  question  was  given  by  Thomas  Marsh,  who  testi- 
fied that  on  the  15th  of  August,  at  his  store,  he  purchased  of  the  de- 
fendant 250  "5th  Avenue"  and  250  "Agnes  Booth"  cigars.  The  witness 
further  testified: 

"We  spoke  about  union-made  cigars;  that  *5th  Ave.*  were  union-made 
cigars;  and  gave  him  an  order  for  250  as  union-made  cigars.  The  'Agnes 
Booth,'  I  get  it  Job  lot.  They  were  to  be  shipped  to  me.  Subsequently  I  re- 
ceived the  goods.  [Package  shown  witness.]  They  were  contained  in  package 
similar  to  this  shown  me,  and  purported  to  have  attached  union  label  on  box 
on  each  pack.  The  250  '5th  Ave.'s'  were  put  up  In  packages  of  50  each  (5 
packages)." 

In  the  course  of  the  witness*  cross-examination  he  said: 

"I  bought  the  goods  from  Heert  &  Co.,  and  from  them  I  received  these 
cigars.  I  knew  at  time  the  cigars  I  was  purchasing;  I  was  purchasing  them 
made,  and  I  purchased  them  as  union-made.  He  did  not  deliver  me  any 
cigars.  I  knew  at  time  the  cigars  I  was  purchasing;  I  was  purchasing  them 
of  Heert  &  Co.  Heert  &  Co.  afterwards  sent  the  cigars  to  me,  and  I  paid 
Heert  &  Co.  for  the  cigars.  I  cannot  say  that  defendant  displayed  union 
label  to  me.  I  do  not  remember  that  defendant  ever  delivered  package  with 
union  label  on.  I  supposed  he  was  acting  as  agent  'Agnes  Booth'  has  no 
label  on.  To  my  best  recollection,  I  asked  Dakln  if  the  '5th  Ave.'  cigars  were 
union-made,  and  he  said  'Yes,  they  would  have  the  blue  label  on.'  I  cannot 
say  that  defendant  exhibited  blue  label  to  me." 

The  witness,  continuing,  said: 

"Defendant  never  delivered  a  box  of  cigars  to  me  with  union  label  on." 
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At  a  later  stage  of  the  case  the  witness  testified: 

"The  best  of  my  recollection  is  that  I  did  ask  Dakin  if  the  *5th  Avenue" 
cigars  were  union-made,  and  he  replied  they  were,  and  they  would  have  the 
blue  label  on.  *  *  *  To  the  best  of  my  knowledge,  recollection,  and  belief, 
there  was  something  said  about  the  cigars  having  the  blue  label  on  by  Dakin 
at  the  time  I  purchased  them." 

After  this  evidence  was  given,  the  defendant  moved  for  a  non- 
suit, which  was  denied.  We  think  the  evidence  was  insufficient  to 
establish  that  the  defendant  manufactured,  displayed,  kept  for  sale, 
or  used  "any  counterfeit  or  colorable  imitation  of  any  label."  A 
fair  consideration  of  his  testimony  requires  that  that  part  which 
makes  in  favor  of  the  defendant  should  be  considered  as  well  as  that 
which  might  be  construed  as  being  adverse  to  him.  There  is  no  evi- 
dence to  indicate  that  the  defendant  did  not  send  forward  an  order 
for  goods  to  be  shipped  to  the  purchaser  with  just  the  label  he  repre- 
sented, or  that  he  forwarded  an  order  for  goods  not  union-made.  In- 
asmuch as  this  is  an  action  to  recover  for  a  penalty,  evidence  should 
be  required  of  the  plaintiff  to  establish  that  the  defendant  himself 
has  clearly  violated  the  statute  which  gives  a  right  to  a  recovery. 
Plank-Road  Co.  v.  Parkill,  50  Barb.  601.  The  case  in  hand  is  quite 
unlike  People  v.  Adams,  3  Denio,  190.  If  this  action  had  been 
brought  against  Heert  &  Co.,  the  case  cited  would  be  more  in  point 

2.  The  trial  court  erred  in  overruling  objections  to  questions  pat 
to  Marsh  in  the  following  language:  "Q.  State,  at  time  you  pur- 
chased these  cigars,  whether  or  not  you  understood  and  believed 
they  were  union-made  cigars,  and  that  the  label  attached  to  pack 
was  the  genuine  label  of  the  Cigar  Makers'  Union."  Wilder  v. 
Peabody,  21  Hun,  376;  In  re  New  York,  W.  S.  &  B.  By.  Co.,  33  Hun, 
23  i,  and  <iases  there  cited.  The  foregoing  views  lead  to  a  reversal. 
Judgment  of  the  county  court  affirming  a  justice's  judgment  re- 
versed, with  costs,  and  the  judgment  of  the  justice's  court  reversed, 
with  costs.    All  concur. 

<86  Hun,  424.) 

EDSALL  v.  HOWELL. 
(Supreme  Court,  General  Term,  Fourth  Department.  May  4,  1895.) 

1.  Highways— Planting  Shaok  Trees— Abutting  Owners. 

Laws  1863,  c.  93,  providing  that  persons  owning  land  fronting  on  any 
highway  may  plant  shade  trees  along  the  roadside  within  a  certain  dis- 
tance from  the  outward  line  of  the  highway,  authorizes  abutting  owners 
to  plant  trees  in  the  highway,  without  reference  to  the  ownership  of  the 
fee.  Martin,  J.,  dissenting. 

2.  Same— Title  to  Fee. 

Where  a  deed  describes  the  premises  conveyed  as  "on"  a  certain  street, 
it  will  be  presumed  that  the  title  to  the  middle  of  the  street  passed  to  the 
grantee.  Martin,  J.,  dissenting. 
8.  Measure  op  Damages— Cdtting  Shade  Trees. 

The  measure  of  damages  for  cutting  a  shade  tree  is  the  difference  be- 
tween the  value  of  the  land  before  the  tree  was  cut  and  afterwards. 

Appeal  from  circuit  court,  Tioga  county. 

Action  by  Benjamin  F.  Edsall  against  John  L.  Howell  for  destroy- 
ing a  shade  tree.   From  a  judgment  entered  on  a  verdict  in  favor 
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of  plaintiff  for  f  50  damages,  and  from  an  order  denying  a  motion  for 
a  new  trial,  made  on  the  minutes,  defendant  appeals.  Affirmed. 

The  plaintiffs  complaint  alleges  that  the  defendant,  In  January.  1893,  "was 
and  had  been  the  owner  of  a  certain  shade  tree,-  viz.  a  maple  tree,  standing 
in  and  upon  a  certain  strip  of  land  in  the  town  of  Nichols,  in  the  county  of 
Tioga,  N.  Y.;  the  said  strip  of  land  being  a  public  highway  of  the  said  town, 
and  the  said  tree  standing  in  front  of  certain  premises  or  lands  owned  by 
the  plaintiff  during  all  the  times  above  referred  to,  and  which  said  lands 
and  premises  were  fronting  on  the  said  highway.  *  •  *  The  defendant 
without  permission  or  license  of  plaintiff,  the  owner,  or  of  any  proper  officer 
or  person,  but  willfully,  wrongfully,  and  unlawfully  entered  In  and  upon  the 
said  highway  and  in  front  of  the  plaintiff's  said  premises,  and  then  and  there 
willfully,  wrongfully,  unnecessarily  cut,  sawed,  girdled,  despoiled,  injured, 
and  destroyed  the  said  tree,  to  plaintiff's  actual  damage  of  the  sum  of  $65.00." 
Defendant  in  his  answer  stated  "that  the  maple  tree  mentioned  in  the 
plaintiff's  complaint  is  situate  upon  the  border  of  a  highway,  the  freehold  or 
fee  title  of  which  is  in  defendant,  and  defendant  was  seized  of  the  same, 
and  that  defendant  had  reasonable  grounds  to  suppose  that  he  was  the  owner 
of  and  seized  of  said  maple  tree,  and  whatever  defendant  did  in  the  premises 
was  done  supposing  and  believing  that  he  was  the  owner  thereof." 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

S.  J.  Ohart  and  M.  S.  Lynch,  for  appellant 
O.  B.  Glezen,  for  respondent 

HARDIN,  P.  J.  March  30,  1867,  John  L.  Howell,  the  defendant, 
made  application  to  the  commissioner  of  highways  of  the  town  of 
Nichols,  in  writing,  to  lay  out  a  highway  in  the  town  according  to 
a  line  indicated  by  a  survey  and  a  map,  in  which  application  it  was 
stated  that  the  highway  "will  pass  through  the  improved  lands  of 
Peter  Joslin,  Oliver  A.  Barstow,  and  John  L.  Howell,  the  subscriber." 
It  was  stated  in  the  application,  viz.: 

"Bach  and  every  one  -of  such  owners  consenting  to  the  laying  out  of  such 
highway;  and  I,  the  said  John  L.  Howell,  do  hereby  consent  to  the  opening 
and  laying  out  of  said  highway  in  so  far  as  the  same  crosses  over  or  enters 
upon  the  land  or  any  lands  owned  by  me;  and  I  do  dedicate  to  the  people  of 
the  state  of  New  York  the  use  of  so  much  of  my  said  lands  as  is  Included 
within  the  bounds  of  said  highway  for  the  purposes  of  public  travel;  and  I 
do  hereby  release  to  the  said  people  all  my  claims  to  damages  by  reason  of 
the  opening  or  laying  out  of  such  highway,  and  authorize  the  said  commis- 
sioner to  lay  out  and  work  the  same." 

Subjoined  to  that  application  was  the  consent,  signed  by  Peter 
Joslin  and  Oliver  A.  Barstow — 

"The  ones  having  the  legal  title  to  the  lands  hereinafter  alluded  to;  and  the 
latter,  being  interested  therein  as  made  in  a  written  contract  of  sale  there- 
for, do  hereby  consent  to  the  opening  and  laying  out  of  the  highways  which 
are  described  and  mapped  out  in  the  survey  and  order  hereto  annexed,  in  so 
far  as  the  same  crosses  over  or  enters  upon  any  land  owned  by  us  or  either 
of  us.  or  in  which  we  or  either  of  us  are  or  Is  interested;  and  we  do  hereby 
dedicate  to  the  people  of  the  state  of  New  York  the  use  of  such  portions  of 
our  said  land  as  is  included  within  the  bounds  of  said  highway  for  the  pur- 
pose of  public  travel  (page  43);  and  we  do  hereby  further  release  to  the  people 
of  the  state  of  New  York  all  our  and  each  of  our  claims  to  damages  by  reason 
of  the  laying  out  and  opening  of  such  highway,  or  enters  our  said  lands  by 
the  said  order  hereto  annexed,  and  authorize  the  commissioner  to  open  and 
work  the  same." 

Upon  receiving  the  several  papers  so  signed,  the  commissioner  of 
highways  made  an  order  that  a  public  highway  be,  "and  the  same 
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hereby  is,  laid  out,  pursuant  to  such  application  and  determination, 
whereof  a  survey  hath  been  made";  and  in  his  order  particularly 
described  the  proposed  highway,  which  order  he  signed  on  the  19th 
day  of  April,  1867.  On  the  1st  day  of  June,  1867,  Edsall,  the  plain- 
tiff, entered  into  a  contract  with  0.  R.  Barstow  and  O.  A.  Barstow, 
to  purchase  of  them : 

"All  that  lot  of  land  In  the  village  of  Nichols  known  as  lot  No.  one,  on  the 
corner  of  Howell  and  Walnut  streets  (so  called),  as  laid  down  and  described 
in  a  map  and  survey  made  by  S.  Dexter  on  the  27th  of  May,  1867;  said  lot 
being,  according  to  said  map,  182  feet  on  Howell  street,  by  82%  feet  on  Walnut 
street,  and  containing  about  one-quarter  acre  of  land." 

In  pursuance  of  that  contract,  Edsall,  the  plaintiff,  on  the  16th 
day  of  February,  1869,  took  a  deed  of  the  premises  from  the  Barstows, 
in  which  deed  the  lands  acquired  by  the  plaintiff  were  described  as 
follows: 

"All  that  tract  or  parcel  of  land  situate  In  the  town  of  Nichols,  In  the 
county  aforesaid,  known  as  lot  No.  one,  on  the  corner  of  Howell  and  Walnut 
streets  (so  called),  as  laid  down  and  described  in  a  map  and  survey  made  by 
S.  Dexter  on  the  twenty-seventh  day  of  May,  1867;  said  lot  being,  according 
to  said  map,  132  feet  on  Howell  street,  by  82%  feet  on  Walnut  street,  and 
containing  about  one-fourth  acre  of  land." 

The  plaintiff  went  into  possession  of  the  land  so  purchased  after 
receiving  the  contract,  and  continued  in  possession  down  to  the  time 
of  the  trial.  In  1868,  in  front  of  his  premises,  he  set  out  some  maple 
trees,  and  the  most  easterly  tree  was  the  one  which  the  defendant 
cut  It  was  about  a  foot  west  of  the  plaintiff's  east  line,  if  the  east 
line  of  his  lot  be  continued  to  the  center  of  the  street 

Chapter  93  of  the  Laws  of  1863  provided,  viz.: 

"All  persons  owning  lands  fronting  upon  any  highway,  (except  In  cities 
and  incorporated  villages,)  may  make  and  have  sidewalks  along  such  land 
In  the  highway  and  plant  and  have  shade  trees  along  the  roadside  of  such 
sidewalks;  Buch  sidewalks  with  shade  trees  shall  not  extend  more  than  six 
feet  In  width  from  the  outward  line  of  such  highway;  provided  such  high- 
way is  not  over  three  rods  wide,  with  the  right  to  add  one  additional  foot  In 
width  to  such  sidewalk  for  every  additional  rod  In  width  of  such  highway 
where  such  sidewalks  may  or  shall  be  built  or  shade  trees  planted,  and  for 
the  protection  of  such  walks  or  trees  may  also  construct  a  railing  upon  the 
roadside  adjacent  and  within  two  and  a  half  feet  of  such  trees  or  walks,  of 
not  more  than  one  bar  In  height  with  posts,  and  also  protectives  at  the  ends 
in  such  way  or  manner  as  not  to  prevent  foot  passengers  from  using  such 
walks,  but  so  built  as  may  and  shall  prevent  cattle  from  going  thereon." 

While  that  law  was  in  force,  to  wit,  in  1868,  the  plaintiff  set  out 
the  tree  in  question.  Although  chapter  93  of  the  Laws  of  1863  was 
repealed  by  chapter  568  of  the  Laws  of  1890,  relating  to  highways, 
section  181  of  the  act  of  1890  contained  a  saving  clause  in  the  fol- 
lowing language: 

"The  repeal  of  a  law,  or  any  part  of  It  specified  In  the  annexed  schedule, 
snail  not  affect  or  impair  any  act  done,  or  right  accruing,  accrued,  or  ac- 
quired, or  penalty,  forfeiture,  or  punishment  Incurred  prior  to  the  time  when 
this  act  takes  effect,  under  or  by  virtue  of  the  laws  so  repealed,  but  the  same 
may  be  asserted,  enforced,  prosecuted,  or  Inflicted,  as  fully  and  to  the  same 
extent,  as  if  such  laws  had  not  been  repealed." 

So  far  as  the  public  easement  or  the  public  use  of  the  highway  was 
concerned,  the  statute  of  1863  operated  as  against  the  public  to  au- 
thorize the  plaintiff  to  plant  the  tree  in  question;  and  we  are  inclined 
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to  think  the  saving  clause  found  in  the  statute  of  1890  was  sufficient 
to  protect  him  as  against  the  public  or  public  officers,  and  to  secure 
to  him  as  against  the  public  or  the  public  officers  the  right  to  the 
continuance  of  the  growth  of  the  tree.  Considering  the  contract 
which  he  received  when  he  purchased  the  lot,  and  the  deed  which  he 
subsequently  received  therefor,  and  the  description  therein  found, 
we  are  inclined  to  think  that  the  rule  of  law  obtained  that  gave  him 
the  ownership  to  the  center  of  the  street,  subject,  however,  to  the 
public  easement  Village  of  Lancaster  v.  Richardson,  4  Lans.  136; 
Bissell  v.  Railroad  Co.,  23  K  Y.  61 ;  Wiggins  v.  McCleary,  49  N.  Y.  346. 
In  Hennesy  v.  Murdock,  137  N.  Y.  323,  33  N.  E.  330,  it  was  said: 

"The  use  of  the  fee  of  the  bed  of  the  street  Is  so  inseparably  connected 
with  the  ordinary  use  of  the  adjacent  lot  that  a  severance  of  the  two  will  not 
be  deemed  to  have  been  effected  unless  the  presumption  that  the  grantor  in- 
tended to  pass  title  to  the  center  of  the  street  is  rebutted  by  other  parts  of 
the  deed,  and  by  the  condition  and  relations  of  the  parties  to  the  lands  con- 
veyed and  the  other  lands  in  the  vicinity." 

That  case  cites  with  approval  Mott  v.  Mott,  68  N.  Y.  246. 

2.  We  are  of  the  opinion  that  the  complaint  sufficiently  set  out 
the  ownership  of  the  tree  in  question;  and  that  the  defendant  will- 
fully, wrongfully,  and  unlawfully  "cut,  sawed,  girdled,  despoiled,  in- 
jured, and  destroyed  the  said  tree";  and  that  the  evidence  given 
under  the  complaint  tended  to  support  the  allegation.  The  plain- 
tiff testified  that  he  set  the  tree  out  in  the  spring  of  1868,  in  front 
of  bis  lot,  and  that  it  has  "stood  there  ever  since."  He  testified  that 
his  lot  was  worth  before  the  tree  was  cut  f 1,500,  and  that  im- 
mediately after  the  tree  was  cut  it  was  worth  #1,426;  and  he  added 
that  he  was  of  the  opinion  that  it  depreciated  the  value  of  his  lot 
$75.  The  witness  Merrill  testified  that  it  always  was  a  thrifty 
tree,  and  that  there  were  no  dead  limbs  on  it  before  it  was  cut,  and 
that  he  was  acquainted  with  the  value  of  the  real  estate;  and  then, 
against  the  defendant's  objection,  he  was  permitted  to  state  the 
value  of  the  house  and  lot  as  it  stood  previous  to  the  cutting  of  the 
tree,  and  the  value  of  it  afterwards,  making,  according  to  his  opin- 
ion, a  difference  of  $50.  We  think  no  error  was  committed  in  re- 
ceiving the  evidence.  McCruden  v.  Railway  Co.,  5  Misc.  Rep.  64, 
25  N.  Y.  Supp.  114;  Evans  v.  Gas  Co.  (Sup.)  25  N.  Y.  Supp.  191.  The 
question  of  damages  was  alluded  to  by  this  court  in  delivering  the 
opinion  in  Nixon  v.  Still  well,  52  Hun,  353,  5  N.  Y.  Supp.  248;  and 
that  case  seems  to  be  referred  to  with  approbation  in  Dwight  v.  Rail- 
road Co.,  132  N.  Y.  203,  30  N.  E.  398.  Since  those  cases  were  deter- 
mined, the  question  has  been  considered  in  Hartshorn  v.  Chaddock, 
135  N.  Y.  122,  31  N.  E.  997.  Applying  the  rule  stated  in  the  case 
just  cited  to  the  case  in  hand,  we  are  of  the  opinion  that  we  ought 
not  to  disturb  the  verdict  on  the  question  of  damages.  The  case 
of  Wood  v.  Lafayette,  68  N.  Y.  181,  is  quite  unlike  the  case  before 
us,  and  does  not  aid  the  contention  of  the  appellant  We  see  noth- 
ing in  Robert  v.  Sadler,  104  N.  Y.  229,  10  N.  E.  428,  justifying  the 
act  of  the  defendant  in  despoiling  the  tree  of  the  plaintiff  standing 
adjacent  to  his  premises. 

Judgment  and  order  affirmed,  with  costs. 
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MERWIN,  J.  (concurring).  The  point  relied  on  by  the  defendant  is 
that  he  was  the  owner  of  the  fee,  and  therefore  had  the  right  to 
cut  down  the  tree.  Does  the  conclusion  follow  from  the  premise? 
The  law  of  1863  was  in  force  at  the  time  the  defendant  and  those 
from  whom  he  holds  petitioned  for  the  highway  and  released  their 
damages.  Presumptively  they  knew  that,  as  the  law  then  stood, 
an  adjoining  owner  had  the  right  to  have  sidewalks  and  plant  shade 
trees  on  the  side  of  the  street  The  dedication  and  release  are  pre- 
sumed to  have  been  made  in  view  of  this  right,  and  coextensive  with 
the  use  to  which  such  highway  might  by  law  be  devoted.  Griffin  v. 
Martin,  7  Barb.  297;  Hardenburgh  v.  Lock  wood,  25  Barb.  9.  The 
setting  out  of  trees  along  the  side  of  a  highway  had  from  time  im- 
memorial been  recognized  as  a  proper  use  of  a  highway.  2  Rev. 
Laws  1813,  p.  279,  c.  33,  §  29;  2  Rev.  St.  (8th  Ed.)  p.  1398,  §  127.  The 
right  given  by  the  law  of  1863  is  not,  I  think,  limited  to  those  adjoin- 
ing owners  who  own  the  fee.  The  language  of  that  act  is  general, 
and  its  plain  object  would  not  be  attained  by  limiting  its  effect  to 
one  class  of  owners.  The  right  to  plant  shade  trees  goes  with  the 
right  to  have  sidewalks.  I  am  of  the  opinion  that  the  defendant, 
although  the  owner  of  the  fee,  had  no  right  to  cut  down  the  tree.  L, 
therefore,  vote  for  affirmance. 

MARTIN,  J.  (dissenting).  This  case  was  tried  and  submitted  to 
the  jury  upon  the  theory  that  the  defendant  was  the  owner  in  fee 
of  the  land  upon  which  the  tree  in  question  stood.  When  the  case 
is  examined  upon  that  theory,  the  only  question  which  bears  upon 
the  plaintiff's  right  to  maintain  this  action  is  whether  he  could  re- 
cover for  cutting  the  tree  upon  lands  to  which  the  defendant  had 
the  title,  although  it  was  in  the  highway  in  front  of  the  plaintiffs 
premises.  At  common  law  the  owner  of  the  fee  over  which  a  high- 
way is  laid  has  all  the  usual  rights  and  remedies  of  the  owner  of 
a  freehold,  and,  as  such,  has  the  exclusive  right  to  the  soil  and  its 
productions,  including  the  herbage  and  trees,  subject  only  to  the 
easement  or  right  of  passage  over  it  by  the  public  and  the  inciden- 
tal right  of  properly  fitting  the  way  for  use.  Elliott,  Roads  &  S. 
519,  and  cases  cited;  Bliss  v.  Johnson,  73  N.  Y..529, 533.  Hence  it  is 
manifest  that  the  plaintiff  had  no  right  to  plant  the  tree  in  question 
upon  the  defendant's  land,  or  to  maintain  it  there  without  his  con- 
sent, unless  there  is  some  statute  which  has  conferred  that  right 

The  only  statute  which  it  is  claimed  or  pretended  has  any  appli- 
cation in  this  case  is  chapter  93  of  the  Laws  of  1863,  which  provided: 

"All  persons  owning  lands  fronting  upon  any  highway,  (except  In  cities 
and  Incorporated  villages.)  may  make  and  have  sidewalks  along  such  land 
In  the  highway  and  plant  and  have  shade  trees  along  the  roadside  of  such 
sidewalks." 

It  was  in  effect  held  by  the  court  below  that  this  statute  conferred 
upon  the  plaintiff  the  right  to  plant  trees  upon  the  land  of  the  de- 
fendant in  the  public  highway  upon  which  the  plaintiff's  lands 
fronted,  and  that  he  so  far  became  the  owner  of  the  tree,  and  en- 
titled to  the  use  of  the  defendant's  land  to  maintain  it,  as  to  make 
him  a  trespasser  in  cutting  it  If  this  be  true,  I  can  see  no  reason 
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why  the  same  rule  would  not  apply  to  any  case  where  the  statute 
has  provided  that  the  highway  may  be  used  for  other  than  high- 
way purposes,  including  telegraph  and  telephone  lines  and  street 
and  steam  railways.  The  weight  of  authority,  however,  is  to  the 
effect  that,  where  the  fee  is  in  an  abutting  owner,  the  appropriation 
of  a  street  for  the  use  of  a  steam  railway  is  a  new  and  additional 
burden,  for  which  the  abutter  is  entitled  to  compensation.  Williams 
v.  Railroad  Co.,  16  N.  Y.  97;  Mahon  v.  Railroad  Co.,  24  N.  Y.  G58;  Hen- 
derson v.  Railroad  Co.,  78  N.  Y.  432.  The  same  principle  is  applicable 
in  case  of  a  horse  railroad  (Craig  v.  Railroad  Co.,  39  N.  Y.  404); 
and  to  the  setting  of  poles  in  the  street  upon  the  land  of  an  abutting 
owner,  by  a  telephone  or  telegraph  company  (Dusenbury  v.  Tele- 
graph Co.,  11  Abb.  N.  C.  440;  Metropolitan  Telephone,  etc.,  Co.  v. 
Colwell  Lead  Co.,  67  How.  Pr.  365;  Johnson  v.  Electric  Co.,  54  Hun, 
409,  7  N.  Y.  Supp.  716;  Telegraph  Co.  v.  Barnett,  107  111.  507;  Smith 
v.  Telegraph  Co.,  2  Ohio  Cir.  Ct.  259;  Willis  v.  Telephone  Co.,  37  Minn. 
347,  34  N.  W.  337).  So,  too,  neither  public  officers  nor  individuals 
other  than  the  owner  can  remove  or  disturb  the  soil  in  the  high- 
way, except  so  far  as  is  necessary  for  its  construction  or  repair. 
Robert  v.  Sadler,  104  N.  Y.  229, 10  N.  E.  428. 

The  statute  of  1863  was  simply  permissive,  and  was  not  intended 
to  interfere  with  or  change  the  property  rights  of  individuals  as  be- 
tween themselves.  I  am  of  the  opinion  that  a  proper  construction  of 
this  statute  requires  us  to  hold  that  its  purpose  was  to  give  the 
abutting  owners  the  right  to  plant  trees  upon  highways  where  the 
title  to  the  land  was  in  them,  or  perhaps  where  the  title  was  in  the 
public,  and  that  it  ought  not  to  be  construed  as  vesting  authority  in 
the  owner  of  abutting  land  to  appropriate  the  adjoining  land  of  his 
neighbor  to  his  own  use  for  that  purpose.  That  construction  is  con- 
sistent with  the  rights  of  all  parties,  while  an  opposite  one  would 
be  inconsistent  with  the  rights  of  a  landowner,  and  render  the  con- 
stitutionality of  the  statute  doubtful.  Such  a  construction  should  not 
obtain.  The  presumption  is  that  the  legislature  did  not  intend  to 
violate  the  constitution,  and  the  statute  should  be  so  construed  as  to 
uphold  its  validity  and  maintain  the  common-law  rights  of  the  de- 
fendant 

Nor  can  I  concur  in  the  conclusion  that  this  court  should  assume 
that  the  plaintiff  had  title  to  the  land  to  the  center  of  the  highway, 
upon  the  theory  that  the  law  presumes  that  the  conveyance  to  the 
plaintiff  passed  the  title  to  the  center,  because  it  was  bounded  by 
the  highway.  It  was  practically  conceded  upon  the  argument,  as 
well  as  upon  the  trial,  that  the  title  to  the  land  was  in  the  defend- 
ant. The  respondent  does  not  dispute  this  proposition.  If  there 
had  been  any  contest  over  this  question,  it  may  well  be  that  the  de- 
fendant would  have  proved  that  the  condition  and  relations  of  the 
parties  and  the  situation  of  the  land  were  such  as  to  completely  re- 
pel and  overcome  such  presumption.  The  evidence  fails  to  show 
that  the  plaintiff's  grantors  ever  had  any  title  to  or  interest  in  the 
land  over  which  this  portion  of  the  highway  was  laid.  If  his  grantors 
had  no  title,  it  is  difficult  to  imagine  how  the  defendant's  title  could 
be  divested  by  such  a  presumption,  when  the  conveyance  was  be- 
v.33N.Y.s.no.9— 57 
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tween  other  parties  who  had  no  title  whatever  to  the- land  in  ques- 
tion. The  question  whether  the  title  passes  to  the  center  where 
lands  conveyed  are  bounded  by  a  highway  is  one  of  intent,  and  the 
intent  is  to  be  gathered  from  the  description  of  the  premises  in  con- 
nection with  other  parts  of  the  grant  and  by  reference  to  the  situa- 
tion of  the  land  and  the  condition  ana  relations  of  the  parties  to  the 
land  conveyed  and  other  lands  in  the  vicinity.  Mott*  v.  Mott,  68  N. 
Y.  24G.  Moreover,  this  presumption  has  no  existence  where  the 
grantor  is  not  the  owner  of  the  fee  of  the  land  in  the  highway.  2 
Devi.  Deeds,  §  1024.  % 

I  am  of  the  opinion  that  the  court  erred  in  charging  the  jury  that 
the  defendant  was  liable,  although  the  owner  of  the  land  (Village  of 
Lancaster  v.  Richardson,  '4  Lans.  136),  and  that  for  such  error  the 
judgment  should  be  reversed.  t 


(86  Hun,  43G.)  . 

WEST  v.  WRIGHT  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department    May  4.  1895.) 

1.  Appeal— Record— Certificate  as  to  Evidence. 

Unless  the  appeal  book  contains  a  certificate  that  the  case  contains  all 
the  evidence  taken  at  the  trial,  there  can  be  no  review  of  rulings  oo 
questions  of  fact. 

2.  Gaming— Dealing  in  Margins, 

A  contract  for  the  purchase  and  sale  of  property,  it  being  understood 
that  the  property  should  not  be  delivered,  but  that  only  the  difference 
in  the  market  value  should  be  paid  or  received,  is  a  wager  on  the  future 
market  price. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  George  J.  West,  as  executor  of  John  G.  West,  deceased, 
against  George  H.  Wright,  Conrad  J.  Fisher,  and  James  O.  Bennett 
Judgment  was  entered  in  favor  of  plaintiff,  and  defendants  appeal. 
Affirmed  as  to  defendant  Wright  Reversed  as  to  defendants 
Fisher  and  Bennett 

The  action  was  brought  December  15,  1888,  by  the  deceased,  to  recover 
money  alleged  to  have  been  paid  on  a  wager  contract  The  answer  con- 
tained a  denial  of  the  allegations  of  the  complaint  On  the  18th  of  Sep- 
tember, 1888,  West  the  original  plaintiff,  entered  the  Binghamton  office 
of  the  Central  City  Stock  &  Grain  Exchange  of  Syracuse,  Limited,  and 
gave  an  order  to  sell  200  shares  of  St  Paul,  and  took  a  ticket  which 
stated  that  he  had  sold  to  the  Central  City  Stock  &  Grain  Exchange  of 
Syracuse,  Limited,  200  shares  of  St.  Paul.  The  same  day  he  sold  another 
100  shares  of  St  Paul.  The  200  shares  were  sold  at  62%  and  the  100 
shares  at  62%.  At  the  time  of  the  transactions  Just  mentioued  he  had  no 
stock.  It  Is  claimed  that  the  $1,800  which  he  paid  was  deposited  to  the 
credit  of  George  H.  Wright,  treasurer  of  the  Central  City  Stock  &  Grain 
Exchange  of  Syracuse,  Limited.  The  papers  which  were  used  by  the 
parties  represented  that  George  H.  Wright  was  secretary  and  treasurer. 
Subsequently  West  demanded  back  the  $1,800,  and  the  demand  was  re- 
fused, and  he  brought  this  action  to  recover  the  same.  Defendants  Ben- 
nett and  Fisher  allege  tha*  in  September,  1888,  at  the  time  of  the  transac- 
tions had  with  West  they  were  not  members  of  the  Central  City  Stock  & 
Grain  Exchange  of  Syracuse,  Limited.  The  referee  found  as  matter  of 
fact  "that  during  the  month  of  September,  1888,  the  defendants  Conrad 
J.  Fisher  and  James  O.  Benuett  were  not  members  of  the  Central  City 
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Grain  &  'Stock  Exchange  of  Syracuse,  Limited,  and  had  not  been  such 
members  for  a  considerable  time  prior  thereto."  Among  his  conclusions 
of  law  he  found,  viz.  "that,  as  to  plaintiff,  defendants  were  partners  in 
September,  1888,  when  transactions  in  suit  took  place";  and  he  ordered 
judgment  In  favor  of  the  plaintiff  against  all  of  the  defendants  for  the  sum 
of  $1,800,  with  interest  from  December  17,  1888.  Exceptions  were  taken 
to  several  findings  of  fact  and  to  "conclusions  of  law  stated  by  the  referee. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERTO,  JJ. 

E.  G.  Wright,  for  appellants. 
E.  K.  Clark,  for  respondent 

HARDIN,  P.  J.  No  certificate  is  found  in  the  appeal  book  that 
the  case  contains  all  the  evidence  taken  at  the  trial.  In  the  absence 
of  such  a  statement,  the  respondent  is  entitled  to  rely  on  the  assump- 
tion that  there  was  no  intention  to  ask  a  review  of  the  rulings  on  the 
question  of  fact  Porter  v.  Smith,  35  Hun,  118,  affirmed  107  N.  Y. 
531,  14  N.  E.  446;  Halpin  v.  Insurance  Co.,  118  N.  Y.  171,  23  N.  E. 
482;  Goodrich  v.  Gillies,  62  Hun,  479, 17  N.  Y;  Supp.  88.  In  Dibble 
v.  Dimick,  143  N.  Y.  555,  38  N.  E.  724;  it  is  said:  "It  is  now  well 
settled  that,  where  the  party  appealing  desires  the  court  to  review 
the  facts,  he  must  insert  in  the  record  a  statement  that  it  contains 
all  the  evidence,  or  all  that  is  material  to  the  question  sought  to  be 
reviewed."  In  Halpin  v.  Insurance  Co.,  118  N.  Y.  171,  23  N.  E.  482, 
it  was  held  that,  where  there  is  a  finding  of  fact  by  a  court  or  ref- 
eree, without  evidence  to  support  it,  it  is  a  ruling  upon  the  question 
of  law,  and,  if  excepted  to,  presents  a  legal  question.  That  case 
seems  to  reassert  the  doctrine  laid  down  in  Spence  y.  Chambers, 
39  Hun,  193.  Section  993  of  the  Code  provides  that  "a  finding 
without  any  evidence  tending  to  sustain  it,  is  a  ruling  upon  a  ques- 
tion of  law."  In  Travis  v.  Travis,  122  N.  Y.  453,  25  N.  E.  920,  the 
section  was  construed,  and  in  that  case  it  appeared:  "No  exception 
was  taken  to  any  finding  of  fact,  so  as  to  raise  the  question  of  law 
that  there  was  no  evidence  tending  to  sustain  it." 

The  referee  found  that  the  money  paid  by  the  plaintiff  into  the 
Binghamton  office  was  deposited  in  the  City  National  Bank  of 
Binghamton  to  the  credit  of  the  Central  City  Stock  &  Grain  Ex- 
change of  Syracuse,  Limited,  in  the  name  of  George  H.  Wright,  treas 
urer;  and  it  is  claimed  by  the  appellants  that  that  finding  is  not 
supported  by  evidence.  According  to  the  testimony  given  by  the 
plaintiffs  witness  Seymour,  the  course  of  business  between  the 
Binghamton  office  and  the  Syracuse  office  was  stated  in  detail. 
He  states  that  he  remembers  West  paying  in  about  f 1,800,  and  that 
"whatever  was  due,  it  was  deposited  to  their  credit," — that  is,  to  the 
credit  of  the  Syracuse  office;  and  the  books  that  were  kept  at  the 
time  corroborate  the  statement  made  by  the  witness.  The  witness  , 
referred  to  a  statement  of  September  18th,  that  came  to  the  Bing-  ' 
hamton  office  from  the  Syracuse  office,  after  the  transaction  of  Sep- 
tember 18th;  and  he  says  that  that  statement  shows  the  two  trans- 
actions mentioned  by  the  plaintiff  in  his  testimony;  and  a  further 
statement  was  produced,  indicating  what  was  called  for  on  the  19th 
of  September  to  be  deposited  to  the  credit  of  the  Syracuse  office. 
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The  testimony  already  referred  to,  and  the  further  testimony  offered 
by  the  plaintiff,  when  read  in  connection  with  the  testimony  given  by 
the  defendants,  we  think  sufficiently  justified  the  finding  that  the 
money  paid  by  the  plaintiff  was  passed  to  the  credit,  and  received 
by  the  Syracuse  office.  Hannigan  v.  Allen,  127  N.  Y.  640,  27  N.  E. 
402. 

It  was  found  as  matter  of  fact  by  the  referee  "that  during  the 
month  of  September,  1888,  the  defendants  Conrad  J.  Fisher  and 
James  O.  Bennett  were  not  members  of  the  Central  City  Grain  & 
Stock  Exchange  of  Syracuse,  Limited,  and  had  not  been  such  mem- 
bers for  a  considerable  time  prior  thereto."  Bennett  testified  that 
in  the  year  1888  he  was  not  in  business  in  Syracuse  prior  to  October 
11th  of  that  year.  And  Wright  testifies  that  during  the  month  of 
September  Bennett  and  Fisher  "were  not  in  the  concern."  We  find 
in  the  case  no  satisfactory  evidence  indicative  that  Fisher  and 
Bennett  actually  received  the  money  paid  over  and  advanced  by  the 
plaintiff.  When  the  plaintiff  entered  into  the  transaction,  it  was 
with  the  understanding  that  the  property  should  not  be  delivered, 
and  that  only  the  difference  in  the  market  should  be  paid  or  received; 
and  the  transaction  was,  therefore,  a  wager  on  future  market  price, 
and  void,  under  the  statute.  Kingsbury  v.  Kirwan,  77  N.  Y.  612; 
Story  v.  Salomon,  71  N.  Y.  420.  Parol  evidence  was  admissible 
and  was  received  to  show  that  the  real  understanding  between  the 
parties  when  the  orders  were  given  was  that  the  property  should 
not  be  delivered,  but  that  only  the  differences  in  the  market  price 
should  be  paid  or  received.  Peck  v.  Doran  &  Wright  Co.,  57  Hun, 
343,  10  N.  Y.  Supp.  401;  Dwight  v.  Badgley  (Sup.)  14  N.  Y.  Supp. 
500;  Kenyon  v.  Luther  (Sup.)  4  N.  Y.  Supp.  499;  Amsden  v.  Jacobs 
(Sup.)  26  N.  Y.  Supp.  1000.  The  statute  which  has  been  construed 
in  the  cases  to  which  reference  has  been  made  provides  that  any  per- 
son who  shall  deliver  or  deposit  any  money  upon  the  event  of  any 
wager  may  sue  for  and  recover  the  same  of  the  winner,  "or  persons 
to  whom  the  same  shall  be  paid  or  delivered."  1  Rev.  St.  p.  662, 
§  9.  And  it  is  contended  by  the  appellants  that  Bennett  and  Fisher 
are  not  liable,  because  they  were  not,  in  fact,  at  the  time  West  paid 
in  his  money,  in  September,  1888,  partners  or  members  of  the  firm 
which  carried  on  the  business  under  the  name  of  the  Central  City 
Stock  &  Grain  Exchange,  Limited.  To  escape  the  force  of  that  con- 
tention, it  is  claimed  in  behalf  of  the  respondent  that  Mr.  West  had 
dealings  with  the  parties  in  1886,  and  that  he  was  informed  that 
Bennett  and  Fisher  were  connected  with  the  Syracuse  office.  The 
evidence  on  that  subject  is  not  very  definite  or  certain.  It  seems 
that  West  received  some  information  upon  the  subject  of  the  con- 
nection of  Bennett  and  Fisher  with  the  Syracuse  office  at  that  time, 
but  a  fair  consideration  of  the  whole  evidence  would  seem  to  justify 
the  conclusion  that  the  time  West  had  a  transaction  in  18S6  with  the 
Syracuse  office,  Bennett  and  Fisher  were  not  in  fact  connected  with 
the  business  carried  on  in  the  Syracuse  office.  We  think  the  evi- 
dence is  insufficient  to  warrant  the  application  of  the  rule  contended 
for  by  the  respondent,  to  the  effect  that,  once  having  been  partners, 
the  liability  as  such  partners  continues  until  notice  is  given  of 
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their  retirement  from  the  partnership,  according  to  the  rule  laid 
down  in  Rolling  Mill  Co.  v.  Harris,  124  N.  Y.  280,  26  N.  E.  541.  So 
far  as  the  contention  of  Bennett  and  Fisher,  to  the  effect  that  they 
did  not  actually  receive  the  money  that  was  parted  with  by  West 
in  September,  1888,  is  concerned,  we  think  a  reasonable  view  of  the 
evidence  requires  us  to  say  that  they  were  not  recipients  of  the 
money,  and  therefore  not  liable  under  the  statute,  which  imposes  the 
liability  upon  the  "persons  to  whom  the  same  shall  be  paid."  In 
Weyburn  v.  White,  22  Barb.  82,  it  is  said  that  the  right  of  action  to 
recover  back  money  paid  in  pursuance  of  a  wager  depends  wholly 
on  the  statute,  and  that  no  remedy  was  allowed  by  the  common  law, 
and  that  the  liability  of  a  party  to  return  the  money  is  "in  the  na- 
ture of  a  penalty  or  forfeiture  for  the  benefit  of  the  party  aggrieved." 
West,  in  the  course  of  his  cross-examination,  testifies  to  dealings 
he  held  with  the  Binghamton  office  in  December,  1886,  and  Bennett 
testifies  that  he  was  in  business  in  the  Syracuse  office  until  October, 
1886.  Fisher  testifies  that  he  and  Bennett  withdrew  from  the  firm, 
having  sold  their  interest  to  Wright,  and  that  this  change  took 
place  in  the  latter  part  of  the  year  1886,  and  that  from  that  time, 
in  1886,  and  during  the  whole  of  the  year  1887,  and  until  October, 
1888,  he  had  no  interest  in  the  firm,  and  nothing  to  do  with  it,  and 
that  he  had  no  business  relation  or  connection  with  it  during  that 
time  whatever.  We  think  the  evidence  insufficient  to  maintain  the 
position  that  the  plaintiff's  money  was  received  by  Fisher  and 
Bennett,  and  as  to  them  we  think  the  evidence  fails  to  establish  a 
cause  of  action  under  the  statute  upon  which  the  plaintiff's  right  to 
recover  rests.  If  the  foregoing  views  are  correct,  the  judgment 
as  to  Bennett  and  Fisher  is  erroneous,  and  as  to  them  should  be  re- 
versed. We  have  found  no  prejudicial  error  in  the  case  as  against 
the  defendant  Wright.  Judgment  as  to  Bennett  and  Fisher  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the  event  Judg- 
ment appealed  from,  as  to  Wright,  affirmed,  with  costs.    All  concur. 


(8<i  Hun.  433.) 

DEXTER  v.  VILLAGE  OF  FULTON. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 

Pleading— Motion  to  Make  More  Definite  and  Certain. 

The  complaint  in  an  action  against  a  village  for  personal  Injuries  caused 
by  the  defective  condition  of  a  bridge  alleged  that  the  "unsafe,  defective, 
and  dangerous  condition  of  said  bridge  or  culvert  was  caused  by  the  neg- 
ligent conduct  of  said  village  and  its  officers,"  and  that  "said  bridge  or 
culvert  was  defective,  unsafe,  and  out  of  repair  in  the  following  respect, 
or  particular:  The  planks  were  rotten,  loosely  laid  together,  out  of  repair, 
weak,  and  unsafe."  Held,  that  the  objection  that  the  complaint  did  not 
accurately  describe  the  place  where  the  accident  occurred,  or  the  negli- 
gence of  defendant  in  respect  thereto,  should  be  taken  by  motion  to  make 
the  complaint  more  definite  and  certain. 

Appeal  from  circuit  court,  Oswego  county. 

Action  by  William  A.  Dexter  against  the  village  of  Fulton  to  re- 
cover damages  for  the  alleged  negligence  of  defendant  in  leaving 
one  of  its  bridges  in  an  unsafe  and  insecure  condition,  by  reason 
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whereof  plaintiffs  horse  stumbled  and  fell,  receiving  injuries,  and 
also  causing  injuries  to  plaintiff's  infant  son,  of  the  age  of  eight 
years,  causing  an  expenditure  by  plaintiff  of  $ 40  for  nursing,  and  of 
$  41.50  for  medical  services.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  ME  R WIN,  JJ. 

Sheldon  B.  Mead,  for  appellant. 

Charles  F.  Boyd  and  O.  M.  Reilly,  for  respondent 

HARDIN,  P.  J.  Judgment  was  entered  upon  the  verdict  on  the 
27th  day  of  October,  1894,  in  the  clerk's  office  of  Oswego  county.  A 
notice  of  appeal  was  prepared  on  the  10th  of  November,  1894,  to 
the  effect  that  the  defendant  appeals  "from  the  judgment  of  the 
supreme  court  herein,  entered  in  the  clerk's  office  of  the  county  of 
Oswego  on  the  27th  day  of  October,  1894,  in  favor  of  the  plaintiff 
and  against  the  said  defendant."  No  appeal  is  found  in  the  appeal 
book  from  any  order  denying  motion  for  a  new  trial.  No  order  is 
found  in  the  appeal  book  denying  motion  for  a  new  trial.  The  case 
does  not  show  that  it  contains  all  the  evidence  given  at  the  trial. 
The  appeal  therefore  brings  up  "for  review  only  the  exceptions  taken 
on  the  trial."  Wright  v.  Vulcanizing  Co.,  76  Hun,  340,  27  N.  Y.  Supp. 
1108. 

1.  Plaintiff's  complaint  alleges  that  the  "unsafe,  defective,  and 
dangerous  condition  of  said  bridge  or  culvert  was  caused  by  the 
negligent  conduct  of  said  village  and  its  officers -in  the  management 
and  care  of  its  streets,  bridges,  culverts,  and  sidewalks."  It  also 
alleges  "that  said  bridge  or  culvert  was  defective,  dangerous,  unsafe, 
and  out  of  repair,  in  the  following  respect  or  particular:  The  planks 
were  rotten,  loosely  laid  together,  out  of  repair,  weak,  and  unsafe." 
And  the  complaint  further  alleges  "that  such  unsafe,  defective,  and 
dangerous  condition  of  said  bridge  or  culvert  was  caused  by  the 
negligent  conduct  of  said  village  and  its  officers  in  the  management 
and  care  of  its  said  streets  and  bridges,  culverts  and  sidewalks." 
And  it  also  further  alleges  "that  said  bridge  or  culvert  was  danger- 
ous, unsafe,  and  out  of  repair,  in  the  following  respect  or  particular: 
The  planks  were  rotten,  laid  loosely  together,  out  of  repair,  weak, 
and  unsafe."  We  think,  if  the  defendant  desired  that  the  complaint 
should  contain  a  more  accurate  description  of  the  place  where  the 
injuries  occurred,  or  the  negligence  of  the  defendant  in  respect 
thereto,  its  remedy  was  to  have  the  complaint  made  more  definite 
and  certain.  Sherman  v.  Village  of  Oneonta  (Sup.)  21  N.  Y.  Supp. 
137,  affirmed  142  N.  Y.  637,  37  N.  E.  566. 

2.  In  considering  the  liability  of  a  municipal  corporation  in  a  case 
somewhat  like  this,  it  was  said  in  Gorham  v.  Village  of  Cooperstown, 
59  N.  Y.  660,  that  "some  neglect  or  omission  of  duty  in  repairing  d* 
fects  or  removing  obstructions  must  be  established,  in  order-  to 
charge  the  municipality  with  the  consequences  of  any  defects  in, 
or  obstruction  of,  the  thoroughfares  within  the  corporation."  And  in 
Rehberg  v.  Mayor,  etc.,  of  New  York,  91  N.  Y.  143,  it  was  said  that 
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the  duty  to  repair  "arises  after  actual  notice  of  its  existence,  or  after 
such  a  lapse  of  time  as  would  justify  the  imputation  of  negligence, 
if  the  defect  or  obstruction  had  not  been  discovered,  and  what  is 
such  reasonable  time  is  a  question  for  the  jury."  The  doctrine  of 
those  cases  was  stated  and  followed  in  Sherman  v.  Village  of 
Oneonta,  supra.  We  think  the  evidence  presented  upon  the  trial 
tended  to  make  out  a  case  of  negligence  against  the  defendant,  with- 
in the  principles  of  the  cases  to  which  reference  has  already  been 
had,  aud  that  the  trial  judge  committed  no  error  in  refusing  to  non- 
suit the  plaintiff.  Nor  do  we  think  it  was  error  to  refuse  to  charge 
"that  there  was  no  evidence  in  the  case  of  any  notice  to  the  village 
of  the  defect  upon  which  the  cause  of  action  was  predicated,  and 
no  evidence  showing,  or  tending  to  show,  how  long  the  defect  com- 
plained of  had  existed  prior  to  the  accident"  We  think  the  com- 
ments of  the  trial  judge  in  declining  to  so  charge  were  proper.  The 
case  of  Herrington  v.  Village  of  Phoenix,  41  Hun,  270,  is  .unlike  the 
case  in  hand.  In  that  case  there  was  a  plank  displaced,  and  it  was 
said,  "It  might  have  been  displaced  by  a  trespasser,  or,  accidentally, 
by  the  last  team  crossing  the  bridge  before  the  accident."  And  it 
was  further  said,  "Nor  were  any  facts  tending  to  establish  negli- 
gence on  the  part  of  defendant's  officers,  except  that  at  the  time  of 
the  accident  a  plank  was  displaced,"  given.  In  the  case  in  hand, 
upon  the  evidence  presented,  it  was  for  the  jury  to  determine 
whether  the  defendant  or  its  officers  had  been' guilty  of  negligence 
in  leaving  the  bridge  in  an  unsafe  and  insecure  condition.  Hart 
v.  Bridge  Co.,  80  N.  Y.  622;  Goff  v.  Village  of  Little  Falls  (Sup.) 
20  N.  Y.  Supp.  175,  and  cases  there  cited.  In  Pomfrey  v.  Village  of 
Saratoga  Springs,  104  N.  Y.  465, 11  N.  E.  43,  it  was  said: 

"They  do  not  fill  the  measure  of  their  responsibility,  however,  by  acting 
simply  when  they  have  actual  notice;  but  they  owe  to  the  public  the  duty  of 
active  vigilance;  and  when  a  street  or  sidewalk  has  been  out  of  repair  for 
any  considerable  length  of  time,  so  that  by  reasonable  diligence  they  could 
nave  notice  of  the  defect,  such  notice  may  be  Imputed  to  them." 

We  have  discovered  no  error  in  any  of  the  exceptions  taken  by  the 
defendant  at  the  trial,  and  it  follows  that  the  verdict  should  be  sus- 
tained.   Judgment  affirmed,  with  costs.    All  concur. 


(80  Hun,  574.) 

BLAKESLEE  v.  CATTELAIN  et  al. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Attachment — Affidavits — Sufficiency. 

An  affidavit  which  alleges  "that  the  defendants  are  about  to  remove  their 
property  from  the  state,  or  secrete  property  with  intent  to  defraud  their 
creditors;  that  a  sum  of  money  is  to  be  paid  to  the  defendants,  and  they 
are  arranging  to  place  the  same  so  that  the  same  cannot  be  found;  that 
their  agent  has  so  declared,  and  this  deponent  knows  that  they  are  busy 
to-day  to  accomplish  this,"— is  sufficient  to  give  jurisdiction  to  the  judge 
to  whom  application  for  an  attachment  is  made,  and  his  finding  as  to  the 
facts  alleged  in  the  affidavit  will  not  be  disturbed  on  a  motion  to  vacate 
the  attachment 
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Appeal  from  order  of  Rockland  county  judge. 

Action  by  Charles  L.  Blakeslee  against  Jean  B.  Gattelain  and  oth- 
ers. From  an  order  denying  a  motion  to  vacate  an  attachment  on 
the  application  of  a  party  acquiring  an  interest  after  the  levy,  defend- 
ants appeal.  Affirmed. 

Argued  before  HERRICK  and  STOVER  JJ. 

Paul  E.  De  Fere,  for  appellants. 

George  L.  Stedman  (George  W.  Stedman,  of  counsel),  for  respond- 


STOVER,  J.  The  affidavit  upon  which  the  attachment  was  grant- 
ed, after  setting  forth  the  usual  facts  as  to  the  cause  of  action, 
stated : 

"That  the  defendants  are  about  to  remove  their  property  from  the  state, 
or  secrete  property  with  intent  to  defraud  their  creditors;  that  a  sum  of 
money  is  to  be  paid  to  the  defendants,  and  they  are  arranging  to  place  the 
same  so  that  the  same  cannot  be  found;  that  their  agent  has  so  declared, 
and  this  deponent  knows  that  they  are  busy  to-day  to  accomplish  this." 

The  property  attached  was  a  deposit  of  $2,000,  which  became  due 
to  the  defendants  upon  the  determination  of  an  action  in  which  one 
Buck  was  plaintiff  and  the  defendants  herein  were  defendants. 
The  attachment  was  issued  September  20th  and  levied  September 
21st,  the  attached  property  being  then  in  the  custody  of  the  clerk  of 
Rockland  county.  On  the  26th  day  of  September  an  assignment  of 
the  judgment  against  Buck  was  made  by  Oscar  Gattelain  for  him- 
self and  the  other  defendants,  the  defendants  constituting  the  firm 
of  J.  B.  Cattelain  &  Sons.  The  assignment  was  to  Nester  Cattelain, 
a  son  of  one  of  the  defendants,  and  brother  of  others,  for  a  consid- 
eration of  f  100,  expressed  in  the  assignment  The  motion  to  vacate 
the  attachment  was  made  upon  the  papers  upon  which  the  attach- 
ment was  issued,  and  additional  affidavits,  showing  the  assignment 
and  proceedings  in  the  car*  of  Buck  v.  Gattelain,  and  some  proceed- 
ings had  subsequent  to  the  levying  of  the  attachment.  There  was 
no  defense  interposed  in  this  action,  and  judgment  had  been  entered 
by  default  before  the  hearing  of  the  application  by  the  county  judge. 
The  appearance  by  the  attorney  states  that  he  appears  for  Nester 
Gattelain  as  a  lienor  subsequent  to  the  granting  of  the  attachment, 
and  the  notice  of  motion  is  signed,  "Attorney  for  Nester  Gattelain, 
subsequent  lienor."  The  affidavit  of  Nester  Gattelain  states  that 
he  is  the  sole  owner  of  the  judgment  against  Buck,  and  the  defend- 
ants covenant  in  the  assignment  that  the  sum  of  f 1,270  is  due  upon 
the  said  judgment 

I  think  the  order  of  the  county  judge  should  be  affirmed.  It  may 
be  that,  had  the  application  been  made  to  this  court,  or  to  either  of 
the  members  thereof,  more  evidence  of  the  facts  with  regard  to  the 
disposition  of  the  property  by  the  defendants  would  have  been  re- 
quired; and  it  may  be  that  an  attachment  would  have  been  refused 
upon  that  affidavit;  yet  we  cannot  say  that  there  was  not  sufficient 
to  give  the  county  judge  jurisdiction  of  the  matter,  and  to  permit 
him  to  pass  upon  the  question  of  the  sufficiency  of  the  affidavits.  We 
must  assume  that  the  facts  therein  stated  are  true,  viz.  that  the  de- 
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fendants  were  about  to  receive  a  sum  of  money,  and  to  place  it  so 
that  it  could  not  be  found,  and  that  their  agent  had  declared  that 
they  would  do  this.  Now,  it  cannot  be  said  that,  if  the  agent  of  the 
defendants  had  made  such  a  declaration,  it  is  not  some  evidence  of 
the  facts  stated;  and  while,  perhaps,  it  is  slight,  and  not  as  convinc- 
ing as  might  be  required  under  some  circumstances,  yet  it  was  suffi- 
cient to  call  upon  the  county  judge,  or  whoever  passed  upon  the  ap- 
plication in  the  first  instance,  to  exercise  his  judgment  as  to  its  suffi- 
ciency, and  his  conclusion  thereon  should  be  binding  on  this  court 
We  ought  not  to  interfere  with  that  judgment,  unless  it  appears  that 
he  acted  under  a  misapprehension  of  the  facts,  or  without  jurisdic- 
tion to  pass  upon  the  facts.  The  evidence  on  the  part  of  the  defend- 
ants on  the  application  to  set  aside  the  order  shows  that  for  the 
consideration  of  $100  an  assignment  was  made  to  the  son  of  one  of 
the  defendants,  and  a  brother  of  the  others,  of  a  claim  upon  which 
the  defendants  themselves  covenanted  there  was  f 1,270  due,  and  to 
secure  which  a  deposit  of  $2,000  had  been  made.  This,  of  itself,  ap- 
pearing from  the  moving  papers  before  the  county  judge,  in  connec- 
tion with  the  affidavit  of  the  plaintiffs,  would  seem  to  be  sufficient 
to  warrant  the  county  judge  in  denying  the  application,  for  he  wonld 
have  the  right  to  consider  whatever  was  before  him  at  that  time; 
and  it  would  „ppear  almost  conclusively  that  not  only  had  the  inten- 
tion to  transfer  the  money  beyond  the  reach  of  creditors  existed  at 
the  time  the  warrant  of  attachment  issued,  but  that,  in  furtherance 
of  that  design,  the  assignment  to  the  son  and  brother  for  a  nominal 
consideration  had  been  actually  made  before  the  motion  herein  to 
vacate  the  attachment  Standing  without  explanation,  I  think  it 
must  be  held  that  the  papers  show  a  design  to  place  the  moneys  de- 
posited as  security  for  the  judgment  in  the  Buck  Case  beyond  the 
reach  of  the  plaintiffs,  creditors  of  the  defendants,  who  have  since 
obtained  a  judgment  for  their  claim.  While  every  care  should  be 
taken  to  see  that  the  provisions  of  the  statute  are  carried  out,  and 
that  the  property  of  the  individual  should  be  secure,  and  his  right  to 
its  enjoyment  amply  protected,  yet  the  court  ought  not  to  be  eager 
to  prevent  the  enforcement  of  concededly  legal  and  just  claims  of 
creditors  in  order  to  aid  persons  who  voluntarily  take  at  least  ques- 
tionable assignments  of  claims,  of  the  character  of  which  they  must 
be  charged  with  having  notice,  and  particularly  when  such  question- 
able transactions  are  between  members  of  the  same  family.  The 
order  of  the  county  judge  should  be  affirmed,  with  $10  costs  and 
disbursements. 


(80  Hun.  508.) 

PEOPLE  v.  ALTMAN. 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1885.) 

Forgery — Indictment — Duplicity. 

An  Indictment  which  alleges  that  defendant  forged  a  check,  and,  with 
intent  to  defraud  one  C,  offered  him  the  check  in  payment  for  certain 
poods,  does  not  charge  two  crimes;  but  the  statement  that  he  offered  the 
check  In  payment  for  goods  will  be  treated  as  surplusage. 
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Appeal  from  court  of  sessions,  Warren  county. 
James  Altaian  waa  convicted  of  forgery  in  the  second  degree,  and 
appeals.  Affirmed. 
Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

A.  Armstrong,  Jr.,  for  appellant 

Lyman  Jenkins,  Dist.  Atty.,  for  the  People. 

STOVER,  J.  The  appeal  is  from  a  conviction  of  forgery  in  the 
second  degree,  had  at  the  Warren  county  sessions,  December,  1894. 
The  indictment  is  as  follows: 

"The  said  James  Altaian,  on  the  5th  day  of  September,  1804,  at  the  village 
of  Glens  Falls,  in  this  county,  feloniously  did  falsely  make,  forge,  and  coun- 
terfeit a  certain  check  or  order  on  the  Glens  Falls  National  Bank  for  the 
payment  of  money,  in  form  and  manner  and  to  the  tenor  and  effect  follow- 
ing; that  is  to  say: 

"  'Glens  Falls,  N.  Y.,  Sept  6th,  1894.  No.  4.  Glens  Falls  National  Bank, 
pay  to  bearer  (?25)  twenty-five  dollars.  James  Altman.' 

"—And  with  intent  to  defraud  one  Rufus  M.  Cole  did  feloniously,  upon  the 
back  of  the  above-mentioned  check,  falsely  make,  forge,  and  counterfeit  the 
name,  indorsement,  and  signature  of  one  Henry  H.  Bush,  the  same  purport- 
ing to  be  the  act  of  said  Henry  H.  Bush,  whereby  a  pecuniary  demand  against 
said  Bush  to  the  amount  and  value  of  twenty-five  dollars,  purported  to  have 
been  created,  which  said  falsely  made,  forged,  and  counterfeited  signature  in 
tenor  and  effect  is  as  follows,  'H.  H.  Bush,'  and  offered  the  same  in  pay- 
ment for  certain  goods,  wares,  and  merchandise,  which  he,  said  James  Alt- 
man,  had  at  the  time  and  place  above  mentioned  purchased  of  said  Rufus 
M.  Cole,  with  intent  to  defraud  said  Cole,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  the  people  of  the 
state  of  New  York,  and  their  dignity." 

Defendant  demurred  on  the  ground  that  more  than  one  crime  was 
charged  in  the  indictment,  and  that  two  separate  and  distinct 
crimes  were  charged  in  the  indictment.  The  demurrer  was  over- 
ruled. The  defendant  pleaded  not  guilty.  The  defendant  moved 
an  arrest  of  judgment  on  the  same  grounds  as  was  the  demurrer, 
which  was  denied,  and  appeal  is  taken  to  this  court 

I  think  the  conviction  should  be  affirmed.  The  indictment  itself 
would  have  been  complete  without  the  allegation  of  the  offering  of 
the  forged  check  to  Cole,  and  yet  evidence  of  the  offering  of  the 
check  to  Cole  with  intent  to  defraud  might  be  proper,  as  a  part  of 
the  transaction,  and  as  evidence  of  the  intention  of  the  prisoner  in 
the  making  of  the  forged  instrument.  I  think  the  statement  in  the 
indictment  that  the  prisoner  offered  the  check  to  Cole  with  intent  to 
defraud  should  be  treated  as  surplusage,  and  as  a  statement  of  evi- 
dence which  might  be  given  upon  the  trial. 

The  other  question  which  was  discussed  upon  the  brief  of  the  ap- 
pellant, viz.  that  the  court  erred  in  admitting  the  paper  found  upon 
the  defendant  at  the  time  of  his  arrest,  upon  the  ground  that  it  was 
an  invasion  of  the  defendant's  right,  in  compelling  the  defendant  to 
give  evidence  against  himself,  was  fully  discussed  and  finally  settled 
in  the  case  of  People  v.  Gardner,  144  N.  Y.  119,  38  N.  E.  1003,  and  no 
discussion  of  it  is  necessary  here.  I  can  discover  no  error  which 
tended  to  prejudice  any  substantial  right  of  the  defendant,  and  the 
conviction  should  be  affirmed.    All  concur. 
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(86  Hun,  570.) 


In  re  BENDER'S  WILL. 


(Supreme  Court,  General  Term,  Third  Department.  May  14.  1805.) 

L  Costs  in  .-'urrogate'b  Court— Expert  Witness  Fkrs. 

Code  CIt.  Proa  §  2550,  provides  that  coats  In  a  surrogate's  court  "include 
all  disbursements  of  the  party  to  whom  they  are  awarded,  which  might 
be  taxed  in  the  supreme  court"  Section  8250  provides  that  costs  awarded 
in  an  action  Include  "the  legal  fees  of  witnesses."  Section  3318  provides 
that  "a  witness  in  an  action  or  special  proceeding,  attending  before  a  court 
of  record,  or  a  judge  thereof,  is  entitled,  except  where  another  fee  is 
specially  prescribed  by  law,  to  fifty  cents  for  each  day's  attendance." 
Held,  that  the  "legal  fees"  of  witnesses  which  a  surrogate  may  tax  as  costs 
are  only  such  as  are  prescribed  by  section  3318,  and,  therefore,  he  cannot 
tax  a  greater  sum  for  the  attendance  of  an  expert  witness. 

2.  Same— Necessary  Disbursements. 

The  compensation  paid  to  an  expert  witness  who  testified  as  to  testator's 
mental  condition  in  a  proceeding  for  the  probate  of  a  will  is  not  one  of  the 
"reasonable  and  necessary  expenses"  which  the  surrogate  may  include 
in  the  taxation  of  the  executor's  costs. 

8.  Same — Course  and  Practice  op  Court. 

A  finding  by  the  surrogate  that  expert  witness  fees  are  taxable  "ac- 
cording to  the  course  and  practice  of  the  court"  affects  the  substantial 
rights  of  parties,  and  not  the  conduct  of  the  proceeding  merely,  and  is, 
therefore,  not  conclusive  on  the  supreme  court  in  reviewing  the  decree. 

Appeal  from  surrogate's  court,  Albany  county. 

Proceedings  for  the  probate  of  the  will  of  Ephraim  H.  Bender,  de- 
ceased. Probate  was  refused,  and  the  executors  were  allowed 
their  costs  and  disbursements  in  the  probate  proceedings  out  of  the 
estate,  and  testator's  widow  and  others  appeal.  Modified. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

Robert  G.  Scherer,  for  appellants. 

Stedman,  Thompson  &  Andrews  (George  L.  Stedman,  of  counsel), 
for  respondents. 

STOVER,  J.  The  appeal  is  from  so  much  of  a  decree  made  by 
the  Albany  surrogate's  court  on  the  10th  day  of  July,  1894,  as  allows 
$500,  paid  as  a  fee  to  an  expert  medical  witness,  as  a  disbursement 
The  proceeding  in  which  the  item  of  $500  was  allowed  was  for  the 
probate  of  the  will  of  Ephraim  H.  Bender,  and  one  of  the  questions 
for  the  surrogate  to  determine  in  this  proceeding  was  the  mental 
capacity  of  the  testator  at  the  time  of  the  making  of  the  will.  The 
sole  question  presented  here  is  as  to  the  power  of  the  surrogate  to 
allow  the  item  in  dispute.  Allowances  of  costs  in  the  surrogate's 
court  are  regulated  by  the  Code,  and,  unless  authority  can  there  be 
found  for  the  allowance,  the  decision  of  the  surrogate  was  erroneous. 

Section  2559  of  the  Code  of  Civil  Procedure,  relating  to  costs  and 
disbursements  in  the  surrogate's  court,  is  as  follows: 

"Costs,  when  awarded  by  a  decree  include  all  disbursements  of  the  party 
to  whom  they  are  awarded,  which  might  be  taxed  in  the  supreme  court  The 
sum  allowed  for  costs  must  be  fixed  by  the  surrogate,  and  Inserted  in  the 
decree." 

It  will  be  seen  that  under  this  section  no  disbursements  can  be 
allowed,  except  such  as  are  allowable  in  the  supreme  court;  but 
the  surrogate  is  made  the  taxing  officer,  instead  of  the  clerk. 
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Section  3256  of  the  Code  of  Civil  Procedure  specifies  the  dis- 
bursements which  a  party  is  entitled  to,  when  costs  are  allowed, 
and  is  as  follows: 

"A  party,  to  whom  costs  are  awarded  in  an  action,  is  entitled  to  include,  in 
his  bill  of  costs,  his  necessary  disbursements,  as  follows:  The  legal  fees  of 
witnesses,  and  of  referees  and  other  officers;  the  reasonable  compensation  of 
commissioners  taking  depositions;  the  legal  fees  for  publication,  where  pub- 
lication is  directed,  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  papers,  recorded  or  filed  in  any  public  office,  neces- 
sarlly  used  or  obtained  for  use  on  the  trial;  copies  of  opinions  and  charges 
of  judges;  the  reasonable  expenses  for  printing  the  papers  for  a  hearing, 
when  required  by  a  rule  of  the  court;  prospective  charges  for  the  expenses  of 
entering  and  docketing  the  judgment;  and  the  sheriff's  fees  for  receiving, 
and  returning  one  execution  thereon,  including  the  search  for  property;  and 
such  other  reasonable  and  necessary  expenses,  as  are  taxable,  according  to 
the  course  and  practice  of  the  court,  or  by  express  provision  of  law." 

Section  3318  of  the  Code  of  Civil  Procedure  regulates  the  amount 
of  fees  to  which  a  witness  is  entitled  in  an  action  in  the  supreme 
court,  and  is  as  follows: 

"A  witness  in  an  action  or  special  proceeding,  attending  before  a  court  of 
record,  or  a  judge  thereof,  is  entitled,  except  where  another  fee  Is  specially 
prescribed  by  law,  to  fifty  cents  for  each  day's  attendance;  and,  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight  cents  for  each 
mile,  going  to  the  place  of  attendance." 

It  will  be  seen  by  this  section  that  the  fees  of  witnesses  are 
limited  by  law  to  the  per  diem  compensation  and  mileage  as  fixed 
by  statute,  and  that  the  party  to  whom  costs  are  awarded  in  an 
action  is  entitled  to  tax  only  the  legal  fees  of  witnesses,  etc  The 
witness  is  compelled  to  attend  upon  payment  of  the  fees  prescribed 
by  law,  and  has  no  right  to  demand  more  from  the  party.  Hence, 
"legal  fees,"  as  used  in  the  section  fixing  the  costs,  must  mean  only 
such  fees  as  the  party  is  legally  bound  to  pay  in  order  to  secure  the 
attendance  of  witnesses. 

But  it  is  claimed  that  expert  witnesses  are  not  within  the  stat- 
utory definition  of  "witnesses,"  but,  by  reason  of  the  peculiar  char- 
acter of  their  testimony,  the  compensation  naid,  whatever  it  may  be, 
becomes  a  necessary  disbursement  in  an  action.  No  precedent  is 
cited  for  such  contention,  nor  do  I  think  any  can  be  found.  It  was 
held  in  Mark  v.  City  of  Buffalo,  87  N.  Y.  184,  that  the  sums  paid  an 
expert  for  plans  and  measurements  in  an  action  brought  to  recover 
for  granite,  dressed  and  prepared  for  use,  in  the  construction  of  a 
city  and  county  building,  was  not  a  necessary  disbursement  And 
in  Rotheray  v.  Rubber  Co.,  90  N.  Y.  30,  it  was  held  that  in  an 
action  brought  to  compel  the  lowering  of  a  dam,  which  set  the 
water  back  upon  plaintiff's  lands,  items  for  engineer's  fees, 
maps,  and  services  were  not  proper  necessary  disbursements  in  an 
action,  and  could  not  be  allowed.  As  was  said  in  Mark  v.  City  of 
Buffalo:  "If  such  practice  can  be  allowed,  the  precedent  would 
draw  after  it  every  expense  of  preparation  for  trial,  and  open  the 
door  to  a  flood  of  evil."  I  do  not  think  there  can  be  any  distinction 
between  the  fees  of  an  expert  witness  in  actions  of  the  character  of 
those  cited  above  and  the  one  in  the  case  under  consideration.  It 
may  be  seen  at  once  that  the  services  of  the  engineer  are  as  neces- 
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sary  in  an  action  like  that  of  Botheray  v.  Rubber  Co.  as  were  those 
of  a  medical  expert  in  the  proceeding  to  determine  the  mental  con- 
dition of  the  testator  in  the  case  under  discussion.  But  it  is  con- 
tended by  the  respondent  that  this  item  was  properly  allowed  under 
the  last  clause  of  section  3256:  "Such  other  reasonable  and  neces- 
sary expenses  as  are  taxable  according  to  the  course  and  practice 
of  the  court,  or  by  express  provision  of  law."  If  I  am  correct  in  the 
views  above  stated,  this  was  not  an  item  taxable  by  express  pro- 
vision of  law,  and  authority,  if  any,  must  be  found  under  the  other 
clause,  viz.  "taxable  according  to  the  course  and  practice  of  the 
court." 

The  surrogate  has  made  what  is  called  a  "finding"  that  expert 
witnesses'  fees  are  taxable  according  to  the  rules  and  practice  of  the 
surrogate's  court,  and  it  is  claimed  that  this  court  is  precluded  by 
such  finding.  I  cannot  consent  to  such  a  proposition..  While  it 
is  true  that  in  questions  of  practice  only,  in  other  courts,  this  court 
will  assume  that  the  judges  of  the  court  itself  are  the  proper,  judges 
of  rules  and  practice  of  their  own  court,  yet  where,  as  in  this  case, 
such  practice  affects  the  substantial  rights  of  the  party,  and  not  the 
conduct  of  the  proceeding  simply,  but  undertakes  to  enforce  and 
create  a  judgment  against  the  party,  under  which  he  would  be  de- 
prived of  his  property,  this  court  should  go  beyond  the  finding  of 
the  surrogate,  and  determine  for  itself  whether  such  action  is  within 
the  authority  of  the  surrogate,  and  whether  he  has  power  to  make 
such  rule  or  follow  such  practice;  and  while  we  may  concede  that 
the  surrogate  may  make  such  rules  and  adopt  such  practice  as  he 
may  relating  to  the  conduct  of  proceedings  in  his  court,  he  may  not 
make  a  rule  or  adopt  a  practice  which  contravenes  the  statute,  and 
under  which  a  judgment  may  be  entered  against  a  party,  and  his 
property  taken,  without  redress,  and  without  right  of  review.  The 
fact  that  the  statute  has  expressly  limited  the  allowance  of  witnesses' 
fees  to  the  legal  fee  is  of  itself  a  prohibition  to  the  surrogate,  or  any 
officer  acting  under  the  statute,  to  allow  more  than  the  legal  fees 
for  the  attendance  of  witnesses.  The  statute  nowhere  gives  au- 
thority to  the  surrogate  to  increase  or  allow  other  than  legal  wit- 
nesses' fees,  but  expressly  limits  his  authority;  so  that,  whenever 
the  surrogate  allows  witnesses'  fees,  he  can  allow  only  the  legal 
fees,  viz.  the  per  diem  allowance  and  mileage.  I  do  not  think  the 
court  is  precluded  by  the  statement  or  finding  of  the  surrogate  that 
expert  witnesses'  fees  are  taxable  according  to  the  practice  in  the 
surrogate's  court;  for,  as  we  have  seen,  such  practice,  if  it  exists, 
must  be  without  warrant  of  the  statute  or  of  precedent  or  of  law 
in  any  manner,  and  the  surrogate's  court  has  no  power  to  adopt  a  rule 
or  practice  which  would  permit  the  taxation  of  expert  witnesses' 
fees. 

The  decree  should  be  modified  by  disallowing  the  allowance  of 
$500,  paid  for  expert  witnesses'  fees,  with  the  costs  of  this  appeal. 
All  concur. 
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(86  Hun,  511.) 

RAMSAY  r.  ROBINSON. 

(Supreme  Court,  General  Term,  Third  Department.  May  14,  1895.) 

Appearance — Arrest  of  Defendant. 

Where  defendant  In  a  civil  action  is  brought  before  the  justice  under  a 
warrant  of  arrest  issued  in  the  action,  there  is  not  such  an  appearance  as 
dispenses  with  the  necessity  of  service  of  summons. 

Appeal  from  Washington  county  court 

Action  by  William  Ramsay  against  William  Robinson  for  the  con- 
version of  a  sheep.  Judgment  was  entered  in  favor  of  plaintiff,  and 
defendant  appeals.  Reversed. 

Argued  before  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

Willard  Robinson,  for  appellant 
Abner  Robertson,  for  respondent 

STOVER,  J.  On  the  1st  day  of  May,  1894,  the  plaintiff  made  the 
following  affidavit: 

"Belcher,  1-0-94. 

"I,  William  Ramsay,  being  duly  sworn,  depose  and  say  that  William  Robin- 
son did  unlawfully  remove  one  sheep  and  her  lamb  from  off  lands  occupied 
by  said  William  Ramsay  to  the  said  William  Robinson's  land,  and  refused 
to  return  the  same  without  any  proof  of  said  sheep  and  lamb  being  the  prop- 
erty of  said  William  Robinson.  William  Ramsay. 

"Subscribed  and  sworn  to  before  me  this  1st  day  of  May,  1894. 

"John  A.  Gibson,  Justice  of  the  Peace." 

On  this  the  justice  issued  a  warrant  of  arrest,  and,  as  the  return 
certifies,  on  the  2d  day  of  May  the  defendant  was  brought  before  the 
justice  under  arrest  The  answer  of  the  defendant  was  a  plea  of  not 
gnilty,  and  alleged  that  the  defendant  was  the  owner  of  the  sheep 
mentioned  in  the  complaint.  The  only  "complaint"  was  the  affidavit 
above  referred  to.  Neither  a  copy  of  the  warrant  nor  any  paper  was 
served  upon  the  defendant  at  any  time.  On  the  appearance  of  the 
defendant  under  arrest,  and  his  plea,  the  justice  proceeded  to  take 
the  testimony,  and  on  the  5th  day  of  May  entered  in  his  minutes  a 
judgment  in  favor  of  the  plaintiff.  The  return  shows  that  on  the 
10th  day  of  August  the  judgment  was  entered  in  the  docket  of  the 
justice.    The  appeal  was  seasonably  taken. 

I  think  the  justice  was  entirely  without  jurisdiction  to  enter  the 
judgment  No  summons  was  ever  issued,  or  served  upon  the  defend 
ant,  and  his  appearance  before  the  justice  under  arrest,  in  the  cus 
tody  of  a  constable,  and  a  plea  of  not  guilty,  cannot  be  said  to  be  a 
voluntary  appearance  before  the  justice.  An  examination  of  the 
testimony  further  shows  that  there  is  no  sufficient  evidence  to  war- 
rant a  judgment  in  favor  of  the  plaintiff,  if  an  action  was  pending. 
The  justice  certifies  that,  the  defendant  having  failed  to  prove  that 
the  sheep  in  question  was  not  the  property  of  the  plaintiff,  he  there- 
upon proceeded  to  enter  judgment  against  the  defendant  in  the  ac- 
tion. There  is  no  sufficient  evidence  that  plaintiff  owned  the  sheep. 
The  proceeding  under  review  can  scarcely  be  said  to  have  been  con- 
ducted under  the  form  of  law.  Judgment  must  be  reversed,  with 
costs  in  this  court  and  the  county  court   All  concur. 


Digitized  by 


Sup.  Ct.] 


TRAVELLERS'  INS.  CO.  V.  HEALEY. 


911 


<86  Hun,  524.) 

TRAVELLERS'  INS.  CO.  v.  HEALEY  et  a!. 
(Supreme  Court,  General  Term,  Third  Department.  May  14,  1895.) 

1.  Life  Insurance— Assignment  of  Policy. 

An  objection  that  an  assignment  of  a  policy  was  not  In  writing,  as  pre- 
scribed by  the  terms  of  the  policy,  la  available  to  anyone  claiming  an  in- 
terest therein. 

2.  Same— Power  to  Assign. 

Under  Laws  1879,  c.  248,  providing  that  a  policy  for  the  benefit  of  the 
wife  of  the  insured  may  be  assigned  by  her  with  the  written  consent  of 
her  husband,  such  a  policy  is  not  assignable  by  the  wife  during  the  life- 
time of  the  husband  where  it  provides  that,  in  case  of  the  death  of  the 
wife  before  the  husband,  the  insurance  snail  go  to  their  children.  28  N. 
Y.  Supp.  478,  reversed. 

8.  8ame— Consent  of  Husband  of  Beneficiary. 

Where  a  life  insurance  policy  payable  to  the  wife  of  the  insured,  or,  In 
case  of  her  death  before  the  insured,  to  their  children,  provides  that  it  can- 
not be  assigned  except  in  writing,  a  mere  delivery  thereof  by  the  husband 
and  wife,  to  secure  a  joint  note  executed  by  them,  does  not  operate  as  an 
assignment  of  the  policy,  but  is  only  a  pledge  of  the  wife's  contingent  in- 
terest therein. 

4.  Interpleader— When  Lies. 

Where  several  persons  assert  claims  to  a  life  insurance  policy  which  by 
Its  terms  is  for  the  benefit  of  one  of  the  several  persons  named,  according 
to  survivorship,  the  insurer  cannot  maintain  an  action  of  Interpleader 
against  such  persons. 

Herrick,  J.,  dissenting. 

Appeal  from  special  term,  Rensselaer  county. 

Action  of  interpleader  by  the  Travellers'  Insurance  Company 
against  Ann  Healey  and  others.  Judgment  was  entered  in  favor  of 
defendants  Peterson  &  Packer  (28  N.  Y.  Supp.  478),  and  defendant 
Healey  appeals.  Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK, 
JJ. 

A.  C.  Comstock,  for  appellant  Healey. 
Win.  L.  Learned,  for  the  appellants  children. 
Geo.  R  Donnan,  for  respondents  Peterson  &  Packer. 
Hale,  Bulkeley  &  Tennant  (Matthew  Hale,  of  counsel),  for  other 
respondents. 

MAYHAM,  P.  J.  On  the  23d  day  of  May,  1874,  the  plaintiff  issued 
its  policy  for  f2,000  on  the  life  of  Alonzo  H.  Doty,  which  policy  con- 
tained the  following  provisions,  which  are  material  for  considera- 
tion on  this  appeal,  for  the  purpose  of  determining  who,  if  any,  of 
the  claimants  were,  at  the  time  of  the  commencement  of  this  action, 
beneficiaries  entitled  to  the  proceeds  of  this  policy: 

"This  said  sum  insured  to  be  paid  at  the  office  of  said  Co.,  In  Hartford, 
Conn.,  to  Josephine  Doty  (hereinafter  called  the  'Assured'),  wife  of  the  said 
Insured,  within  ninety  days  after  due  notice  and  direct  evidence  that  the 
death  of  the  said  Insured  has  taken  place  during  the  continuance  of  this  pol- 
icy, and  within  that  period  of  any  year  for  which  period  the  premium  shall 
have  been  actually  paid,  and  not  otherwise.  In  the  event  of  any  indebted- 
ness to  the  company,  either  on  the  part  of  the  insured  or  assured,  then  such 
sum  only  as  shall  remain  In  excess  of  such  indebtedness  shall  become  due 
and  payable  as  aforesaid.  And,  in  case  of  the  death  of  the  said  assured  be- 
fore the  decease  of  the  said  insured,  the  said  insurance  shall  be  paid,  when 
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due,  to  their  children,  If  any  then  living,  or  to  their  guardian,  In  trust,  If  they 
be  minors.  But,  if  neither  said  assured  nor  any  such  child  shall  survive  said 
Insured,  then  said  insurance  shall  be  paid  to  his  executors,  administrators, 
or  assigns.  •  *  •  Eighth.  That  this  policy  may  be  converted  into  cash,  at 
the  option  of  the  holder,  at  any  time  after  the  expiration  of  fifteen  years  from 
the  date  hereof,  for  the  amount  indorsed  upon  the  back  of  this  policy,  corre- 
sponding to  the  age  (nearest  birthday)  of  the  insured  at  the  time  of  such 
conversion;  provided  that  this  policy  shall  have  been  first  paid  up  by  the 
payment  of  ten  full  annual  premiums,  as  herein  stipulated.  Ninth.  That  no 
assignment  of  this  policy  shall  be  valid,  unless  made  in  writing  indorsed 
hereon,  and  unless  a  copy  of  such  assignment  shall  be  given  to  this  com- 
pany within  thirty  days  after  its  execution;  and  any  claim  against  this  com- 
pany arising  under  this  policy  made  by  any  assignee  shall  be  subject  to 
proof  of  interest" 

On  the  13th  of  April,  1894,  the  insured  borrowed  of  the  defendant 
Ann  Healey  f 600,  and  gave  a  joint  note  of  himself  and  the  assured, 
Josephine,  to  Healey,  for  the  same,  and  also  delivered  to  her  the 
policy  in  question,  as  security,  which  she  has  ever  since  retained. 
No  assignment  of  the  policy  was  made  to  her  at  that  time,  but  on  the 
4th  of  April,  1890,  Alonzo  and  Josephine  executed  and  delivered  to 
Healey  a  written  assignment  of  all  their  right,  title,  and  interest  in 
the  policy.  On  the  29th  of  October,  1886.  Josephine  and  Alonzo 
executed  an  assignment  of  the  policy  to  the  defendants  Peterson  & 
Packer,  reciting  in  the  same  an  indebtedness  to  them  of  f  1,130.65, 
for  which  sum  on  the  same  day  they  perfected  judgment  against  the 
defendants  Alonzo  and  Josephine.  On  the  1st  day  of  November, 
1886,  Peterson  &  Packer  gave  the  plaintiff  written  notice  of  the 
assignment  of  the  policy  to  them.  On  the  24th  of  May,  1889,  Healey 
notified  the  plaintiff,  by  letter,  that  the  policy  had  been  verbally 
assigned  to  her  to  secure  a  $600  loan;  and  on  the  4th  of  April,  1890, 
she,  by  her  attorneys,  sent  the  plaintiff  a  copy  of  the  written  assign- 
ment of  the  policy  to  her  on  that  day.  On  the  22d  of  October,  1891, 
Ann  Healey  commenced  an  action  against  the  plaintiff  to  recover 
$740,  in  the  complaint  in  which  it  is  alleged  that  she  "elects  that  the 
same  be  converted  into  cash."  On  the  17th  of  November,  1890,  an 
alleged  guardian  of  the  children  of  Alonzo  and  Josephine,  all  of 
whom  were  infants,  forbade,  by  letter,  the  plaintiff  from  paying  any- 
thing on  the  policy,  either  to  Healey  or  Peterson  &  Packer,  and 
therein  asserted  that  the  children  of  Alonzo  and  Josephine  had  an 
interest  in  the  policy.  None  of  the  claimants  under  the  policy  have 
demanded  that  this  policy  be  converted  into  cash,  under  the  pro- 
visions of  the  eighth  clause  of  the  same,  except  the  demand  made 
by  Healey  in  her  complaint  in  the  action  brought  by  her  against  the 
insurance  company.  Alonzo  H.  Doty  and  Josephine  Doty  are  still 
living,  as  are  the  children.  The  learned  trial  judge  found  that  the 
title  to  this  policy  was  in  Peterson  &  Packer,  who  held  the  first 
written  assignment  from  the  insured  and  assured,  and  are  entitled 
to  exercise  the  option  given  by  the  policv  to  the  holder  thereof; 
that  the  assignment  to  Healey  was  invalid,  and  that  she  had  no 
interest  in  the  policy;  that  the  children  of  the  insured  and  assured 
have  neither  of  them  any  interest  in  the  policy,  actual  or  contingent 
By  the  judgment,  Ann  Healey  was  perpetually  enjoined  from  the 
further  prosecution  of  her  action  against  the  plaintiff,  and  it  directed 
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the  plaintiff  to  pay  to  Peterson  &  Packer  the  proceeds  of  the  policy, 
whenever  they  shall  exercise  their  option,  less  $100  costs  allowed  to 
the  plaintiffs  in  this  action.  From  the  judgment  the  defendants 
Ann  Healey  and  Starks  A.  Doty  and  Carrie  E.  Doty,  children  of 
the  assured,  appeal. 

It  is  insisted  on  the  part  of  the  appellant  Healey  that  this  policy, 
by  its  terms,  after  the  lapse  of  15  years  from  its  date,  became  payable 
in  cash,  at  the  option  of  the  holder,  and  that  by  the  delivery  to  her, 
without  an  assignment  by  the  insured,  as  collateral  to  a  loan,  after 
10  years  from  the  date,  she  became  the  holder,  and,  as  against  all 
but  the  plaintiff,  the  assignee,  in  law,  of  the  policy;  and  she  insists 
that  it  does  not  lie  with  the  other  defendants  to  challenge  her  title 
on  the  ground  that  the  policy,  by  its  terms,  required  an  assignment 
in  writing.  We  think  that  that  contention  cannot  prevail.  She  did 
not  acquire  possession  of  the  policy  by  any  written  assignment,  as  re- 
quired by  the  terms  of  the  contract  itself,  but  received  the  same  only 
as  a  pledge,  or  collateral  security  of  a  loan  made  to  the  insured. 
Such  transfer  was,  at  most,  only  a  pledge,  and  gave  the  pledgee, 
if  any  right,  only  a  special  property  right  in  the  policy,  which  would 
divest  the  interest  of  the  assured.  It  was,  at  most,  an  agreement  to 
give  a  lien  to  secure  the  payment  of  the  $600.  McFarland  v. 
Wheeler,  26  Wend.  467;  Bank  v.  Alcott,  46  N.  Y.  12;  McCaffrey  v. 
Wooden,  62  Barb.  316-323. 

Again,  such  transfer  could  not  operate  as  a  valid  assignment  by 
Josephine,  one  of  the  assured,  for  the  reason  that  by  chapter  248  of 
the  Laws  of  1879  she  could  not  make  a  valid  assignment  of  a  policy 
on  the  life  of  the  husband"  for  her  benefit  without  his  consent  in 
writing,  during  the  life  of  her  husband.  Bmillie  v.  Quinn,  90  N. 
Y.  496;  Baron  v.  Brummer,  100  N.  Y.  376,  3  N.  E.  474;  Brick  v. 
Campbell,  122  N.  Y.  337,  25  N.  E.  493.  This  policy  was  issued  prior 
to  the  enabling  act  of  1879,  and  unless  that  act  gave  her  power  to 
assign  this  policy,  she  could  not  do  so  while  her  husband  was  living, 
she  having  at  the  time  living  children. 

At  common  law,  and  by  the  act  of  1840,  and  all  subsequent  acts 
down  to  the  enactment  of  chapter  248  of  the  Laws  of  1879,  a  policy 
on  the  life  of  the  husband,  for  the  benefit  of  the  wife,  was  not  as- 
signable by  her,  where  she  had  living  children.  The  act  of  1873 
only  authorized  a  married  woman  to  make  an  assignment  of  such 
a  policy  with  the  written  consent  of  her  husband,  when  she  had  no 
children  living  at  the  time.  It  will  be  observed,  by  an  examination 
of  all  the  decisions  upon  this  subject,  that  the  right  to  make  such 
transfers  has  never  been  upheld,  except  where  authorized  by  the 
express  terms  of  the  statute.  In  discussing  this  question,  Potter,  J., 
in  Brick  v.  Campbell,  122  N.  Y.  343,  25  N.  E.  493,  uses  this  language: 

"So  strictly  have  the  courts  adhered  to  the  enabling  acts  passed  by  the 
legislature  upon  the  subject  of  such  policies,  that  they  have  refused  to  regard 
the  general  enabling  acts  in  relation  to  married  women  and  their  separate 
property  as  having  any  reference  or  application  to  such  policies." 

Independently,  then,  of  the  requirement  of  the  policy  itself  that 
the  transfer  must  be  in  writing,  it  seems  quite  apparent  that  no 
v.33N.Y.s.no.9 — 58 
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valid  transfer  of  this  policy  was  made  to  Healey.  This  conclusion 
is  reached  aside  from,  and  independent  of,  the  question  raised  and 
pressed  by  the  learned  counsel  for  the  children  of  Alonzo  and  Jo- 
sephine,— that,  as  against  them,  no  valid  assignment  of  this  policy, 
either  to  Healey  or  Peterson  &  Packer,  has  been  or  can  be  made,  so 
as  to  divest  the  contingent  interest  of  such  children.  Three  contin- 
gent beneficiaries  are  named  in  this  policy.  The  first  taker  is  Jo- 
sephine, the  wife,  if  she  survive  her  husband;  if  she  does  not,  then 
the  second  taker  is  the  children  or  child  of  the  insured  living  at  the 
time  of  his  death,  or  the  descendants  of  any  who  may  have  died;  and, 
in  case  no  widow  or  descendants  of  the  insured  survive  him,  then 
his  executors  or  administrators.  This  policy  must  be  regarded  as  a 
contract  made  between  the  plaintiff  and  the  insured  for  the  benefit 
of  the  assured,  named  as  beneficiaries  therein.  The  rights  of  the 
beneficiaries,  from  the  very  nature  of  the  contract,  do  not  depend 
upon  any  privity  between  the  insured  and  the  beneficiaries  named  in 
the  policy,  and  do  not  depend  upon  the  principle  enumerated  in  the 
somewhat  criticised  authority  of  the  case  of  Lawrence  v.  Fox,  20 
N.  Y.  268.  The  rights  of  the  assured  rest  in  contract,  and  are  ca- 
pable of  being  enforced  as  other  contracts,  and  stand  where,  at 
the  maturity  of  the  policy,  the  contract  leaves  them.  Those  rights, 
I  think,  may  be  regarded  as  vested  rights,  subject  only  to  be  de- 
feated by  the  happening  of  a  contingency  provided  for  in  the  policy 
itself.  It  is  quite  true  that  form  and  character  of  such  a  contract  are 
largely  regulated  by  statutes  in  force  at  the  time  of  the  making  of 
the  contract,  or  by  some  subsequent  statute  which  may  operate 
retrospectively  on  the  same. 

It  is  insisted  by  the  learned  counsel  for  Peterson  &  Packer  that, 
nnder  the  provisions  of  chapter  248  of  the  Laws  of  1879,  the  wife 
who  is  named  as  beneficiary  in  this  policy  is  fully  authorized  to 
assign  the  same,  with  the  consent  of  her  husband,  regardless  of  the 
claim  of  her  children,  as  subsequent  beneficiaries  in  the  same  policy. 
The  provisions  of  that  chapter  are  as  follows: 

"All  policies  of  Insurance  heretofore  or  hereafter  Issued  within  the  state  of 
New  York  upon  the  lives  of  husbands  for  the  benefit  and  use  of  their  wives, 
in  pursuance  of  the  laws  of  the  state,  shall  be  from  and  after  the  passage 
of  this  act  assignable  by  said  wife,  with  the  written  consent  of  her  husband; 
or  in  case  of  her  death,  by  her  legal  representatives,  with  the  written  consent 
of  her  husband,  to  any  person  whomsoever,  or  be  surrendered  to  the  com- 
pany issuing  the  policy  with  the  written  consent  of  her  husband." 

It  is  to  be  observed  that  this  provision  of  statute  makes  no 
reference  to  policies  for  the  benefit  of  children  as  well  as  for  that 
of  the  wife.  The  policy  under  consideration  provides  for  both 
these  classes  of  beneficiaries.  It  is  true  that  the  policy  provides 
that  it  may  be  converted  into  cash  after  15  years,  at  the  option  of 
the  holder.  But  can  the  assignee  of  one  of  the  possible  benefici- 
aries, without  the  consent  of  the  other  possible  beneficiaries,  be 
deemed  the  holder,  as  against  the  rights  of  the  latter?  The  death 
of  Josephine  before  the  assignment  would  have  devolved  the  benefits 
of  this  policy  on  her  children,  if  her  husband  were  at  that  time 
living.   It  is  difficult  to  see  how  any  greater  right  could  attach  to 
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her  assignees  than  inhered  in  her  at  the  time  of  the  assignment. 
The  policy  is  a  chose  in  action,  which  passes  only  by  assignment; 
and  as  the  same  was  not  transferable  by  delivery,  and  negotiable 
only  by  assignment,  it  would  seem  to  follow  that  the  assignee  took 
no  greater  interest  than  was  possessed  by  the  assignor  at  the  time 
of  the  assignment  Davies  v.  Austen,  1  Ves.  Jr.  247;  Greene  v. 
Warnick,  64  N.  Y.  220.  Doubtless,  Josephine  could,  at  the  time  of 
making  the  assignment,  with  the  consent  of  the  husband,  transfer 
to  her  assignee  her  contingent  interest  in  the  policy,  and  the  as- 
signee would,  in  the  event  of  her  surviving  her  husband,  realize  on 
the  policy;  but  if  her  husband  survived  her  the  right  which  be- 
longed to  her  or  her  assignee  would  vest,  by  the  terms  of  the  policy, 
in  her  children.  Under  such  conditions,  can  Peterson  &  Packer,  as 
assignees  of  Josephine,  be  deemed  the  holders  of  this  policy,  as 
against  the  children,  so  as  to  adopt  the  option  of  converting  this 
policy  into  cash  while  their  rights  to  the  same  still  exist,  and  have 
not  been  extinguished?  Such  a  conclusion  seems  to  be  at  war 
with  the  plain  provisions  and  intent  of  the  policy.  The  rights  of 
children  under  a  policy  issued  on  the  life  of  the  husband  for  the 
benefit  of  the  wife  seem  to  have  been  guarded  by  the  legislature, 
when  they  are  not  made  beneficiaries  by  the  terms  of  the  policy. 
By  chapter  821  of  the  Laws  of  1873,  the  wife  was  authorized  to  as- 
sign a  policy  in  her  favor,  with  the  consent  of  the  husband,  and  will 
the  same,  when  she  had  no  children.  This  authority  negatives  the 
existence  of  such  right  under  that  act  when  she  has  children.  But 
it  is  insisted  that,  under  the  provisions  of  chapter  248  of  the  Laws 
of  1879,  the  powers  of  a  wife  to  assign  a  policy  were  extended,  and 
that,  with  the  consent  of  her  husband,  all  obstacles  in  the  way  of 
an  assignment  are  removed,  and  that  the  cases  of  Brick  v.  Campbell, 
122  N.  Y.  337,  25  N.  E.  493,  and  Anderson  v.  Goldsmidt,  103  N.  Y. 
617,  9  N.  E.  495,  are  authorities  in  support  of  that  contention.  The 
rights  of  children  in  a  policy  issued  on  the  life  of  a  husband  for 
the  benefit  of  the  wife  were  not  involved  or  discussed  in  the  case  of 
Brick  v.  Campbell,  supra.  In  Anderson  v.  Goldsmidt,  supra,  the 
policy  was  unlike  the  one  at  bar.  In  that  case  the  policy  was  issued 
to  the  wife,  on  the  life  of  her  husband,  payable  May  31,  1885,  to  the 
wife,  and,  in  case  of  her  death  before  her  husband,  to  her  children. 
Before  the  period  for  the  maturity  of  the  policy  fixed  in  it,  she,  with 
her  husband,  assigned  it  to  the  plaintiff  in  that  action.  She  and  her 
husband  lived  beyond  the  time  of  the  maturity  of  the  policy,  and 
on  the  31st  of  May,  1885,  the  personal  representative  of  the  assignee, 
who  had  died,  sued  upon  the  policy.  The  wife  interposed  a  claim 
for  the  money,  and  it  was  paid  into  court;  and  the  title  to  the  same, 
in  a  litigation  between  the  wife  and  the  representative  of  the  as- 
signee, was  held  to  be  in  the  latter,  notwithstanding  the  condition 
in  the  policy  in  favor  of  the  children.  In  that  case  Judge  Earle, 
after  quoting  the  provisions  of  chapter  248  of  the  Laws  of  1879, 
used  this  language: 

"The  mere  fact  that  she  had  children  at  the  time  of  making  the  assign* 
ment  did  not  render  the  assignment  void.  The  statute,  whether  there  be  chil- 
dren or  not,  gives  the  wife,  with  the  consent  of  her  husband,  the  absolute 
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power  to  assign  or  surrender  the  policy.  It  Is  quite  true  that  the  children 
had  a  contingent  interest  in  the  policy,  which  would  have  become  vested  in 
case  the  wife  had  died  before  the  policy  matured.  But  here  she  survived 
that  period,  and  hence  the  contingency  did  not  arise  which  gave  the  children 
any  Interest  whatever  in  the  policy."  ' 

It  will  be  seen,  in  the  case  from  which  the  above  quotation  is 
made,  that  the  whole  case  turned  upon  the  fact  that  the  wife  sur- 
vived the  period  at  which  the  policy  absolutely  matured,  to  wit,  May 
31,  1885,  when  her  right  became  absolute,  and  all  possibility  of  a 
devolution  of  the  benefits  of  the  policy  upon  the  children  ceased. 
The  policy  under  discussion  in  the  case  at  bar  matures  and  becomes 
payable  at  the  office  of  the  company  within  90  days  after  notice  of 
the  death  of  the  insured.  Clearly,  the  rights  of  the  beneficiaries 
named  in  the  policy  cannot  be  fixed  or  known  until  the  death  of  the 
insured.  That  period  has  not  yet  arrived,  and  until  it  does,  in 
the  language  of  Judge  Earle,  "the  children  have  a  contingent  inter- 
est in  the  policy,  which  would  have  become  vested,  had  the  wife  died 
before  the  policy  matured."  It  follows,  therefore,  from  the  au- 
thority of  Anderson  v.  Goldsmidt,  referred  to  by  the  counsel  for  the 
respondents,  that  the  children  in  this  case  have  a  contingent  inter- 
est in  this  policy,  which  will  become  absolute  if  Josephine  die  before 
the  insured.  Nor  does  the  expiration  of  15  years,  at  which  time 
the  option  of  the  holder  to  demand  cash  payment  commences,  consti- 
tute the  maturity  of  the  policy,  so  long  as  any  contingency  exists 
as  to  who  shall  be  the  ultimate  beneficiary.  It  may  be  conceded 
that,  if  all  contingency  was  removed,  the  person  in  whom  the  abso- 
lute right  vests  might,  after  the  expiration  of  the  15  years,  exer- 
cise the  option.  But,  so  long  as  the  ultimate  right  to  this  fund 
remains  unsettled,  none  of  the  contingent  beneficiaries  can  exer- 
cise the  option.  But,  as  Peterson  &  Packer  have  not  assumed  to 
exercise  the  option,  the  question  of  their  right  to  do  so  is  not  be- 
fore us.  If  we  are  right  in  our  conclusions  above,  the  rights  of  the 
respective  parties  to  the  proceeds  of  the  policy  in  question  cannot 
be  determined  in  this  action.  The  right  of  Josephine  to  this  money 
depends  upon  her  surviving  her  husband.  The  right  of  Peterson 
&  Packer  depends  upon  the  title  of  their  assignor,  which  cannot  now 
be  determined.  The  right  of  the  children  of  the  insured  depends 
upon  the  death  of  their  mother  before  that  of  their  father,  all  of 
which  events  are  in  the  uncertain  future. 

It  is  also  urged  by  the  learned  counsel  for  the  appellants  Doty 
that  this  action  of  interpleader  cannot  be  maintained  for  the  reason 
that  the  parties  named  as  defendants  are  not  all  demanding  the  same 
relief  or  right,  as  against  the  plaintiff.  The  complaint  alleges  the 
issuing  of  its  policy  on  the  life  of  Alonzo  H.  Doty;  sets  out  the 
policy,  and  some  of  the  acts  done  under  it;  also  sets  up  the  claim 
made  by  Ann  Healey  to  recover  |740,  the  present  cash  value  of  the 
policy,  and  her  election  to  accept  that  sum  in  full  satisfaction  for 
the  amount  of  the  same.  The  complaint  also  sets  up  the  claim  of 
Peterson  &  Packer  as  assignees  of  the  policy.  No  claim  to  this 
policy  or  fund  by  Starks  A.  Doty  and  Carrie  E.  Doty,  infant  children 
of  the  insured,  was  made,  against  the  plaintiff;  but  a  letter  from 
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Peter  Doty,  claiming  to  be  guardian  of  these  children,  was  sent  to 
the  plaintiff,  forbidding  payment  to  either  Peterson  &  Packer  or 
Ann  Healey, — claiming  that  the  policy  could  not  be  properly  as- 
signed, and  claiming  that  the  infants  had  an  interest  in  the  policy. 
Under  these  facts,  the  plaintiff  claimed,  in  its  complaint,  that  as  it 
acknowledged  its  liability  on  the  policy  the  parties  should  interplead 
in  this  action,  and  settle  the  question  as  to  the  rights  under  the 
policy,  between  themselves,  to  the  same.  If  the  rights  of  these 
conflicting  claimants  were  in  a  condition  in  this  case,  at  the  time  of 
the  commencement  of  this  action,  to  be  adjudicated  and  settled  be- 
tween themselves,  then  there  was  sufficient  conflict  between  them  to 
justifv  a  bill  of  interpleader  on  the  part  of  the  plaintiff.  Crane  v. 
McDonald,  118  N.  Y.  G48,  23  N.  E.  991.  But  can  the  rights  of  the 
conflicting  claimants  be  definitely  settled  by  an  interpleader,  so  long 
as  they  are  inchoate?  The  very  nature  of  an  interpleader  seems  to  pre- 
suppose that  the  rights  of  the  parties  to  the  action  are  matured, 
fixed,  and  determined,  or  at  least  so  far  settled  as  not  to  depend  upon 
the  happening  of  a  future  event,  which  is  certain  to  occur,  but  upon 
the  order  in  which  such  event  may  occur  the  rights  of  the  parties 
must  depend.  But,  so  long  as  the  contingencies  upon  which  the 
rights  of  the  respective  parties  depend  continue  to  exist,  it  is  alike 
impossible  to  determine  who  is  to  be  the  ultimate  beneficiary  in 
this  policy,  or  the  amount  of  the  liability  of  the  plaintiff  on  the 
same.  If  Josephine  survive  her  husband,  so  that  the  title  vest  in 
her  assignee,  then  the  whole  face  of  the  policy  would  be  due,  and 
pass  to  them,  under  the  assignment,  and  the  payment  of  $740 
would  not  extinguish  the  plaintiffs  liability.  If  Josephine  should 
die  before  the  insured,  as  we  have  seen,  the  title  to  the  policy,  or  the 
proceeds  of  it,  would  vest  in  the  children,  who,  as  holders  of  the 
same,  could  exercise  the  option  of  then  demanding  the  cash  value, 
or  they  could  refuse  to  exercise  the  option,  and  thus  postpone  the 
time  of  payment  until  the  death  of  the  insured,  when  they  could 
then  demand  the  full  face  of  the  policy.  Under  such  conditions, 
we  do  not  think  an  action  of  interpleader  will  lie.  The  parties  de- 
fendant do  not  claim  the  same  thing.  Healey  claims  $740  cash. 
Peterson  &  Packer  claim  to  be  adjudged  entitled  to  the  policy,  with 
all  benefits  under  it.  The  children  claim  a  contingent  interest  in  the 
policy,  and  ask  that  the  adjudication  as  to  the  final  right  of  the  par- 
ties be  postponed  until,  either  by  the  death  of  the  insured  or  Jose- 
phine, it  may  be  ascertained  who  at  that  time  shall  be  entitled  to 
the  beneficial  interest  under  the  policy.  They  make  no  claim  against 
the  plaintiff,  but  ask  a  postponement  until  their  claim  may  mature. 
Under  these  conditions,  it  does  not  seem  to  us  that  the  requirements 
for  an  interpleader  are  met,  even  as  laid  down  in  Crane  v.  McDonald, 
Id.,  relied  upon  by  the  learned  counsel  for  the  plaintiff,  who  concede 
that  in  that  case  it  was  held  "that  the  material  allegations  in  a  bill 
of  interpleader  are  (1)  that  two  or  more  persons  have  preferred  a 
claim  against  the  complainant;  (2)  that  they  claim  the  same  thing; 
(3)  that  the  complainant  has  no  beneficial  interest  in  the  thing 
claimed;  and  (4)  that  he  cannot  determine,  without  hazard  to  himself, 
to  which  of  the  defendants  the  thing  belongs";  citing  Atkinson  v. 
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Manks,  1  Cow.  691,  703.  It  follows  that,  if  such  allegations  are 
material  in  a  complaint,  they  must  be  supported  by  the  proof,  before 
a  decree  can  pass  in  favor  of  the  plaintiff.  The  proof  in  this  case 
fails  to  establish  the  facts  necessary  to  support  such  allegations: 
(1)  All  the  parties  defendant  have  not  preferred  a  claim  against  the 
complainants.  (2)  All  do  not  claim  the  same  thing.  (3)  That  the 
complaint  has  no  beneficial  interest  in  the  thing  claimed.  (4)  That 
the  plaintiff  cannot  determine,  without  hazard  to  itself,  to  which 
of  the  claimants  the  thing  belongs.  For  this  reason,  and  the  rea- 
son stated  in  this  opinion  on  the  other  branch  of  this  case,  we  think 
the  judgment  should  be  reversed.  Judgment  reversed,  and  a  new 
trial  ordered;  costs  to  abide  the  event 

PUTNAM,  J.  (concurring).  Story,  in  his  Equity  Jurisprudence, 
remarks,  in  reference  to  a  bill  of  interpleader  (section  806) : 

"It  Is  properly  applied  In  cases  where  two  or  more  persons  severally  claim 
the  same  thing,  under  different  titles  or  in  separate  interests,  from  another 
person,  who,  not  claiming  any  title  or  Interest  therein  himself,  and  not  know- 
ing to  which  of  the  persons  he  ought  to  render  the  debt  or  duty  claimed, 
or  to  deliver  the  property  In  his  custody,  is  either  molested  by  an  action  or 
actions  brought  against  him,  or  fears  that  he  may  suffer  injury  from  the 
conflicting  claims  of  the  parties.  He  therefore  applies  to  a  court  of  equity 
to  protect  him,  not  only  from  being  compelled  to  pay  or  deliver  the  thing 
claimed  to  both  the  claimants,  but  also  from  the  vexation  attending  upon 
the  suits  which  are,  or  possibly  may  be,  Instituted  against  him." 

I  think,  under  the  doctrine  just  stated,  this  action  was  properly 
brought  Each  of  the  defendants  claimed  an  interest  in  the  policy 
of  insurance  described  in  the  complaint  Each  claimed  under  such 
policy.  Peterson  &  Packer  urged  that  they  were  its  absolute  own- 
ers; the  defendant  Ann  Healey  made  the  same  claim;  while  the 
defendants  Doty  asserted  that  they  were  vested  with  a  contingent 
interest  in  said  policy,  which,  upon  the  death  of  Josephine  Doty 
before  the  decease  of  her  husband,  would  become  absolute.  Plaintiff 
admitted  its  liability  under  the  policy  in  question  to  the  legal  owner 
thereof,  either  for  the  sum  of  f2,000  on  the  death  of  the  insured,  or 
for  the  sum  of  |740  when  the  action  was  commenced,  if  it  should 
appear  that  such  sum  was  then  due  under  the  option  contained  in 
the  eighth  clause  of  said  policy.  An  action  had  been  commenced 
by  Ann  Healey,  who  claimed  to  be  the  holder  of  the  policy,  to  recover 
f740,  under  the  provisions  of  the  said  eighth  clause.  Each  of  the 
defendants  had  served  a  notice  upon  plaintiff,  forbidding  the  payment 
to  Ann  Healey  of  the  sum  claimed  by  her.  When  this  action  was 
commenced  the  plaintiff  was  placed  in  such  a  position  that  if  Ann 
Healey  should  recover  judgment,  and  it  should  be  compelled  to  pay 
the  amount  of  her  claim,  it  might  be  subjected  to  other  actions  by 
the  other  defendants,  and  hence  would  be  liable  to  a  double  recovery 
under  the  same  policy. 

I  think,  therefore,  that  the  conclusion  reached  by  the  learned 
trial  judge — that  the  action  was  properly  brought  for  the  purpose 
of  protecting  plaintiff  from  a  multiplicity  of  suits,  and  also  from  a 
double  recovery — was  correct  See  Crane  v.  McDonald,  118  N.  Y. 
648,  23  N.  E.  991.    I  am  unable  to  agree,  however,  with  his  conclu- 
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sion  "that  the  defendants  Starks  A.  Doty  and  Carrie  E.  Doty,  or 
either  of  them,  hare  no  longer  any  interest,  either  actual  or  contin- 
gent, in  said  policy."  The  instrument  insured  the  life  of  Alonzo 
H.  Doty  in  the  sum  of  $2,000  for  the  term  of  his  natural  life;  said 
sum  being  payable  to  his  wife,  Josephine,  or  in  case  of  her  death 
before  that  of  the  insured,  to  their  children,  said  Starks  A.  and 
Carrie  E.  Doty.  It  was  held,  of  a  similar  policy,  in  Whitehead  v. 
Insurance  Co.,  102  N.  Y.  143,  6  N.  E.  267,  that  the  wife  and  children 
acquired  a  vested  interest  in  the  policy  at  the  moment  of  its  deliv- 
ery to  the  insured.  See  U.  S.  Trust  Co.  v.  Mutual  Ben.  Life  Ins. 
Co.,  115  N.  Y.  152-157,  21  N.  E.  1025.  So,  in  this  case,  on  the  deliv- 
ery of  the  policy  both  the  wife  and  children  of  the  insured  acquired 
a  vested  right  therein,  and  I  am  unable  to  see  why  such  right  in  the 
children  does  not  still  exist.  The  defendants  Packer  &  Peterson 
have  not  elected  to  convert  the  policy  into  cash,  in  pursuance  of  the 
provisions  of  the  eighth  clause  therein,  if  they  had  the  right  so  to 
do,  and  the  trial  court  determined  that  the  defendant  Healey  ac- 
quired no  interest  in  the  policy  under  the  verbal  assignment  to 
her;  hence  the  question  involved* may  be  considered  as  if  the  instru- 
ment did  not  contain  the  said  eighth  clause.  Here,  then,  is  a 
policy  providing  for  the  payment  of  |2,000  to  the  wife  of  the  in- 
sured, if  she  should  survive  him,  and,  if  not,  to  the  defendants  Doty, 
her  children.  She  could,  with  her  husband's  assent,  assign  her  in- 
terest in  the  policy  to  the  defendants  Peterson  &  Packer,  or  to 
Healey,  but  she  could  not  by  such  assignment  interfere  with  or  cut 
off  the  rights  of  her  children.  Their  interest  remains,  the  same  as 
if  the  assignment  to  Peterson  &  Packer  or  Healey  had  not  been 
made.  Chapter  248  of  the  Laws  of  1879,  which  authorizes  a  married 
woman,  with  the  written  consent  of  her  husband,  to  assign  a  policy 
of  insurance  taken  for  her  benefit  on  the  life  of  her  husband,  con- 
tains no  authority  for  her  to  assign  the  interest  by  the  express 
terms  of  the  policy  reserved  to  her  children.  Insurance  Co.  v. 
"Weitz,  99  Mass.  157;  Insurance  Co.  v.  Burroughs,  34  Conn.  305; 
Chapin  v.  Fellowes,  36  Conn.  132.  If  the  policy  in  question  had 
not  been  made  payable  to  the  children  in  case  of  the  death  of  Jose- 
phine prior  to  that  of  her  husband,  the  former  could,  under  the  act 
of  1879.  with  the  consent  of  her  husband,  have  conveyed  an  absolute 
title  to  the  policy.  It  has  been  held  that  under  chapter  80  of  the  Laws 
of  1840,  and  the  several  acts  amendatory  thereof,  children  of  a  mar- 
ried woman  who  has  a  policy  on  the  life  of  her  husband,  unless  ac- 
tually named  as  beneficiaries  in  the  policy,  have  no  interest  therein. 
Olmsted  v.  Keyes,  85  N.  Y.  593-605.  But  in  this  caso  the  policy 
is  made  payable  to  the  children  if  the  wife  does  not  survive  her  hus- 
band. They  are  beneficiaries  therein,  and  I  am  unable  to  see  how 
she  can  extinguish  their  contingent  interest.  The  case  of  Anderson 
v.  Goldsmidt,  103  N.  Y.  617-621,  9  N.  E.  495,  does  not  hold  a  doc- 
trine contrary  to  the  views  above  expressed.  In  that  case  the  in- 
surance was  upon  the  life  of  the  husband,  for  the  benefit  of  the  wife, 
and,  in  case  of  her  death  before  his,  was  payable  to  their  children. 
It  provided  for  the  payment  of  f 1,000  on  May  31,  1885,  or  within 
60  days  after  his  decease,  and  after  due  proof  of  his  death  had  been 
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given.  Prior  to  May  31,  1885,  the  wife,  with  the  consent  of  her 
husband,  assigned  the  policy.  The  action  was  brought  after  May 
31,  1885,  the  policy  having  then  matured.  When  the  action  was 
brought,  the  interest  of  the  children,  by  its  terms,  had  ceased.  The 
wife  was  living,  and  under  the  terms  of  the  policy  the  $1,000  was 
payable  to  her.  When  the  action  was  commenced,  any  contingent 
rights  of  the  children  therein  had  become  extinguished  by  the  lapse 
of  time,  and  the  policy,  by  its  terms,  was  payable  to  the  widow  or 
her  assignee.  It  will  be  seen  that  the  question  involved  in  this  case 
was  not  before  the  court  in  the  cases  cited.  In  Insurance  Co.  v. 
Van  Campen  (Sup.)  11  N.  Y.  Supp.  103, 1  infer  that  the  policy,  by  its 
terms,  was  not  made  payable  to  the  children  of  the  assured  in  case 
of  her  death,  and  hence  the  case  is  not  in  point  I  think,  therefore, 
that,  while  the  assignment  to  Peterson  &  Packer  conveyed  the  inter- 
est of  the  insured  and  his  wife  in  the  policy  in  question,  the  interest 
of  the  children  therein  remained  unaffected.  Should  the  insured 
die  before  Josephine,  Peterson  &  Packer  will  be  entitled,  as  as- 
signees of  Josephine,  to  recover  the  sum  of  $2,000.  But,  should 
Josephine  die  before  her  husband,  the  defendants  Doty  will  receive 
the  insurance  money,  no  one  authorized  to  do  so  having  taken  the 
benefit  of  the  option  in  the  eighth  clause.  The  only  effect  of  the 
assignment  to  Peterson  &  Packer  was  to  place  them  in  the  place  of 
Josephine,  and  the  right  of  defendants  Doty  remained,  and  remains, 
unaffected.  Yet,  by  the  judgment  rendered  herein,  their  rights 
under  the  policy  are  cut  off,  although  the  defendant  Josephine  should 
not  survive  her  husband,  and  although  no  one  authorized  to  do  so 
should  ever  exercise  the  option  contained  in  the  eighth  clause  of  the 
policy.  For  the  reasons  above  suggested,  I  concur  with  the  conclu- 
sion reached  by  Justice  Mayham, — that  a  new  trial  should  be  di- 
rected. 

It  is  claimed  by  the  learned  counsel  for  defendant  Healey  that, 
under  the  contract  of  insurance,  Alonzo  H.  Doty  must  be  deemed  the 
"holder,"  and  entitled  to  convert  the  policy  into  cash,  under  the 
eighth  clause  thereof.  If  this  position  is  correct,  probably  the  de- 
livery of  the  policy  to  defendant  Healey  by  the  insured  in  consid- 
eration of  the  loan  of  $600  might  be  effectual  to  transfer  the  same. 
Marcus  v.  Insurance  Co.,  68  N.  Y.  625.  In  the  case  cited  it  was  held 
that  a  life  insurance  policy  could  be  transferred  by  a  mere  delivery, 
without  an  assignment  in  writing,  although  the  policy,  by  its  terms, 
requires  a  written  assignment.  If  the  insured,  Alonzo  H.  Doty, 
was  the  "holder"  of  the  policy,  within  the  meaning  of  the  eighth 
clause  of  the  policy,  that  provision  in  the  contract  was  entirely  for 
his  benefit,  and  he  could  transfer  his  separate  interest  in  the  policy 
alone,  without  his  wife  joining  in  the  transfer;  and,  as  to  an  assign- 
ment of  his  separate  interest  under  the  contract  of  insurance,  the 
act  of  1879  did  not  apply.  Hence  I  am  inclined  to  believe  that 
tf  the  position  of  the  counsel  is  correct,  that  Alonzo  H.  Doty  should 
be  deemed  the  holder  of  the  policy,  his  conclusion  that  the  defend- 
ant Healey  was  entitled  to  maintain  her  action  is  also  correct. 

The  question  therefore  arises,  who  was  the  holder  of  the  policy? 
By  it  an  insurance  was  effected  for  the  benefit  (1)  of  the  wife.  (2) 
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the  children,  and  (3)  the  estate  of  the  insured,  in  case  his  wife  and 
children  did  not  survive  him.  Does  the  word  "holder"  mean  the 
party  having  possession  of  the  policy,  or  the  person  or  persons  to 
whom  it  is  made  payable?  If  a  promissory  note  is  made  to  several 
persons,  and  in  possession  of  one,  each  of  them  is  the  legal  owner 
and  holder.  The  possession  of  one  is  that  of  all.  If  a  note  is 
made  to  A.,  but  in  possession  of  A.'s  agent,  A.  is  still  the  holder.  I 
am  inclined  to  believe  that  this  policy,  which  secured  the  payment  of 
|2,000  to  Josephine  Doty  on  the  death  of  her  husband,  or,  in  case 
she  did  not  survive  him,  to  her  children,  or,  if  neither  wife  nor  chil- 
•dren  survived  him,  to  his  personal  representatives,  must  be  deemed 
held  by  the  parties  to  whom  it  was  payable,  and  that  the  possession 
of  the  policy  by  the  insured,  or  by  either  of  such  parties,  must  be 
considered  the  possession  of  all.  If  the  policy  had  been  for  the 
wife's  benefit  alone,  she  would  have  been  the  holder,  and  could  have 
exercised  the  option  in  the  eighth  clause,  or  could,  with  her  hus- 
band's consent,  have  assigned  the  policy,  and  her  assignee  could 
have  exercised  such  option.  In  such  a  policy  as  the  one  under 
consideration,  in  which  several  parties  are  interested,  I  am  inclined 
to  think  that  the  option  can  only  be  made  by  all  these  parties  to- 
gether; that  the  word  "holders"  means  the  persons  to  whom  the 
policy  is  by  its  terms  payable, — the  owners  thereof.  I  conclude, 
therefore,  that  the  trial  judge  was  right  in  holding  that  the  defendant 
Healey  was  not  entitled  to  maintain  her  action  against  the  plain- 
tiff. For  the  reasons  first  suggested,  the  judgment  should  be  re- 
versed, and  a  new  trial  granted;  costs  to  abide  the  event 

HERRICK,  J.,  dissenting. 
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WHEELER  v.  ROBINSON  et  ah 

(Supreme  Court,  General  Term,  Third  Department.  May  14,  1895.) 

Vendor  and  Purchaser— Representations  by  Vendor. 

A  claim  by  a  purchaser  that  he  was  Induced  to  purchase  by  the  false 
representations  of  the  vendor  as  to  the  quantity  of  land  cannot  be  sus- 
tained, where  It  appears  that  the  vendor  stated  that  he  "thought"  the 
parcel  sold  contained  the  quantity  stated,  but  was  not  certain  as  to  the 
exact  number  of  acres. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Osmer  B.  Wheeler  against  Edward  F.  Robinson  and 
the  Merchants'  &  Manufacturers'  National  Bank  of  Middletown  to 
foreclose  a  mortgage  given  by  defendant  Robinson  to  plaintiff,  to 
secure  purchase  money  upon  the  lands  described  in  the  complaint. 
Said  bank  was  brought  in  as  a  party  defendant,  on  the  application 
of  plaintiff,  after  the  action  was  commenced.  The  defense  sets  up 
false  representations  made  by  plaintiff  at  the  time  of  the  purchase. 
The  mortgage  was  not  accompanied  by  a  bond,  and  created  no 
personal  liability  on  the  part  of  the  defendant,  but  did  contain  a 
stipulation  that  it  was  the  intention  of  the  mortgage  to  create  a  lien 
on  the  premises,  and  that  no  personal  liability  on  the  part  of  the 
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mortgagor  should  be  created  or  inferred.    The  referee  found  in  favor 
of  the  defendant  Robinson,  and  adjudged  the  deed  and  mortgage 
void,  and  plaintiff  and  defendant  bank  appeal.  Reversed. 
Arguedbefore  PUTNAM,  HERRICK,  and  STOVER,  JJ. 

John  P.  Roosa,  for  appellant  Wheeler. 

Daniel  Finn,  for  appellant  Merchants'  &  Manufacturers'  Nat  Bank. 
T.  F.  Bush,  for  respondent 

STOVER,  J.  The  false  representations  relied  upon  to  defeat 
the  plaintiff's  claim  are  that  the  plaintiff  falsely  and  fraudulently 
represented  that  the  premises  consisted  of  1,200  acres  of  good 
quarry  land,  and  that  he  was  the  owner  thereof,  free  and  clear  of 
incumbrance;  that  he  knew,  from  his  experience  and  inspection, 
that  the  stone  was  pure  blue  stone,  easily  elevated  and  quarried, 
and  superior  to  other  quarries  in  the  vicinity  where  the  premises 
were  situated;  that  he  had  quarried  stone,  and  had  made  money  in 
working  the  quarries;  also,  that  he  owned  certain  lands,  which  it 
appeared  he  did  not  own;  and  that  he  had  represented  that  certain 
docks  which  were  on  the  premises  were  owned  by  him.  Further, 
it  is  alleged  that  the  premises  did  not  contain  1,200  acres  of  land; 
that  it  was  not  good  quarry  land;  that  the  plaintiff  did  not  own 
certain  docks;  and  that  he  was  not  the  owner  of  the  premises,  free 
and  clear;  but  that  he  had  agreed  to  sell  and  convey  the  same  to 
one  Thomas  Wilson  and  others,  the  legal  title  to  be  taken  by  one 
Everett,  in  trust. 

As  to  the  allegation  that  there  were  not  1,200  acres  of  land  in  the 
premises,  it  appears  that  the  tract  of  land  sought  to  be  conveyed  was 
wild,  uncultivated  land,  and  described  in  the  deed  as  portions  of  cer- 
tain lots,  situated  in  the  town  of  Forestburgh,  and  the  referee  has 
found  that  the  purchase  price  was  agreed  upon  on  a  basis  of  flO 
per  acre.  The  referee  has  found  that,  at  the  time  of  the  negotiations, 
"the  plaintiff  represented  to  the  said  defendant  that  said  premises 
consisted  of  1.200  acres  of  good  quarry  land."  He  has  also  made  a 
further  finding  "that  the  plaintiff  told  Robinson,  before  the  contract 
dated  February  10,  1893,  was  executed,  that  he  was  selling  all  the 
property  he  owned  on  the  westerly  side  of  the  railroad ;  that  he  had 
built  the  stone  docks  at  his  own  expense,  and  that  he  was  selling  his 
right  in  the  docks;  that  he  thought  that  there  were  about  1,200  acres 
in  the  tract,  but  was  not  positive  as  to  the  exact  number  of  acres." 
The  docks  were  built  alongside  the  railroad,  and  were,  it  seems  to 
me,  apparently  upon  railroad  lands.  The  referee  has  found  also 
"that  there  was  not  altogether,  including  the  land  covered  by  the 
pond  or  reservoir  of  the  canal  company,  to  exceed  1,120  acres";  and 
that  there  were  75  acres  of  this  subject  to  some  rights  of  the  canal 
company.  It  is  true,  as  contended  by  the  defendant,  that  a  ma- 
terial misrepresentation  as  to  the  quantity  of  land  might  be  sufficient 
to  invalidate  a  deed,  and  it  has  been  held  that  where  the  owner  of 
a  farm  innocently,  but  untruly,  states  the  quantity  of  land  contained 
therein,  and  a  purchaser,  in  reliance  upon  the  statement,  enters  into 
a  contract  and  takes  a  deed,  and  subsequently  discovers  that  the 
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quantity  is  materially  less  than  that  stated,  he  is  entitled  to  the 
interposition  of  a  court  of  equity  to  correct  the  mistake.  Paine  v. 
Upton,  87  N.  Y.  327.  That  case,  however,  went  upon  the  theory  that 
there  was  a  mutual  mistake  upon  a  material  fact,  but  no  fraud  or 
misrepresentation,  it  being  understood  that  both  parties  entered  into 
the  agreement  upon  the  understanding  that  there  was  a  certain  num- 
ber of  acres,  and  that  a  material  variation  entitled  the  purchaser, 
not  to  avoid  the  entire  contract,  but  to  abate  the  price.  There  is 
no  question  of  a  mistake  of  fact  in  this  case,  but  it  is  alleged  that  the 
plaintiff  has  made  a  false  representation.  Now,  what  is  the  false 
representation  that  he  has  made?  I  think  we  must  assume  that 
the  plaintiff  is  entitled  to  the  benefit  of  the  finding  set  forth,  viz. 
"that  he  thought  there  waa  1,200  acres,  but  he  was  not  certain  as  to 
the  exact  number  of  acres."  Now,  if,  under  such  a  statement  of 
facts,  the  defendant  had  bought  1,200  acres  of  land,  and  his  deed 
covered  1,200  acres  of  land,  it  might  be  said  that  he  had  relied  upon 
the  statement  of  the  plaintiff  in  that  regard.  But  it  must  be,  I  think, 
quite  evident,  that  he  did  not  and  could  not  have  relied  upon  the 
statement  of  the  plaintiff  as  to  the  quantity  of  land  described.  This 
was  a  tract  of  wild  land.  There  had  been  various  conveyances 
from  time  to  time.  Defendant  had  an  abstract  of  the  premises, 
and  was  notified  of  these  conveyances  at  the  time;  and  yet,  knowing 
the  uncertainty  that  was  existing,  and  the  plaintiff  having  told  him 
that  he  did  not  know  the  exact  number  of  acres  in  the  lot,  he  takes 
a  deed  describing  a  tract  of  land  which  contains  various  reservations, 
with  references  to  deeds  by  which  such  reservations  were  created, 
and  containing  this  statement: 

"This  description  being  Intended  to  Include  all  the  lands  owned  by  said 
Wheeler,  known  as  lots  33,  34,  and  35,  in  the  First  division  of  the  Minisink 
patent,  which  lies  west  of  the  lands  of  the  Port  Jervis,  Monticello  and  New 
York  Railroad  Company." 

A  purchaser  of  land  may  rely  upon  the  representations  of  the 
vendor,  but,  if  he  intends  to  rely  upon  such  representations,  he 
ought,  at  least,  to  obtain  by  his  deed,  and  his  deed  should  describe, 
the  interest  and  the  extent  of  the  purchase  made  by  him.  A  pur- 
chaser ought  not  to  be  allowed  to  shut  his  eyes,  either  carelessly  or 
willfully,  and  receive  a  conveyance  of  property  without  using  the  or- 
dinary means  and  care  that  a  business  man  of  ordinary  capacity 
would  use  under  the  circumstances,  and  then  afterwards  claim  that, 
at  the  time  his  deed  was  executed,  he  understood  that  some  other 
or  different  estate  or  interest  was  to  be  granted  by  the  deed.  To 
permit  this  practice  would  be  to  open  the  door  to  fraud,  and  would 
invite  purchasers  of  land  to  speculate  at  the  expense  of  vendors, 
if,  when  called  upon  to  perform  on  their  part,  they  were  permitted 
to  repudiate  their  contracts  upon  such  excuses.  The  rule  should 
not  be  extended,  but  should  be  applied  only  in  cases  where  the  evi- 
dence is  clear,  and  where  the  party  claiming  the  benefit  of  the  rule 
has  exercised  that  care  that  the  law  requires  of  men  who  engage  in 
business  transactions.  There  is  a  wide  difference  between  a  mu- 
tual mistake  and  a  false  representation  that  induces  a  purchase. 
In  this  case  the  vendor  says  he  does  not  know  the  exact  number  of 
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acres,  but  thinks  there  are  1,200.  He  can  be  held  liable  for  a  false 
representation  only  in  case  he  had  not  reasonable  grounds  for  this 
belief,  as  stated;  and,  in  order  to  avoid  the  deed,  there  must  be  a 
finding  to  that  effect 

Another  representation  made  was  that  the  land  was  quarry  land. 
The  evidence  shows  that  the  first  contract  was  entered  into  in  the 
winter,  when  there  was  some  snow  and  ice  on  the  ground,  but  that 
some  of  the  quarries  were  being  worked  at  the  time.  The  defend- 
ant's claim  is  that  he  at  that  time  could  not  see  the  property.  But 
the  evidence  shows  that  he  did  go  upon  the  property,  and  that  he 
did  look  at  a  portion  of  it,  at  least.  He  testifies  that,  in  March 
following  the  sale,  he  employed  experts,  and  went  over  the  lands 
for  the  purpose  of  determining  their  value  as  quarry  lands,  and  there 
was  nothing  to  prevent  his  making  a  full  examination  when  the 
snow  went  off  in  the  spring.  The  original  contract  for  the  sale 
of  the  property  provided  that  the  defendant  should  execute  his  bond 
and  mortgage  for  the  purchase  price.  When  the  time  came  for 
the  delivery  of  the  deed,  there  having  been  some  negotiations  be- 
fore that,  and  the  defendant  having  had  the  abstract  examined  by 
his  counsel,  the  defendant  made  a  demand  for  a  modification  of  the 
contract;  and  the  referee  finds  that  the  defendant  was  relieved 
from  executing  the  bond  mentioned  in  the  contract,  for  the  reason 
that,  on  account  of  the  premises  being  covered  with  snow  and  ice, 
he  was  unable  to  see  the  premises,  and  was  forced  to  rely  upon  the 
representations  made  by  the  plaintiff  respecting  the  same.  De- 
fendant testifies  that  he  made  the  statement  that  he  relied  upon 
plaintiff's  statement  at  the  time  the  contract  was  made.  It  is  diffi- 
cult to  see  why  the  defendant  should  be  relieved  from  the  payment 
of  the  purchase  price  if  he  relied  upon  the  representations  of  the 
plaintiff.  The  very  fact,  it  seems  to  me,  that  he  was  relieved  from 
the  personal  obligation  to  pay  the  purchase  price  secured  by  the 
mortgage,  after  he  had  contracted  to  give  his  bond,  indicates  that  he 
did  not  rely  upon  the  representations  of  the  plaintiff,  but  protected 
himself  by  having  the  property  itself  only  .liable  for  the  balance  of 
the  purchase  price. 

I  shall  not  discuss  the  other  representations,  upon  which  con- 
siderable time  was  taken  on  the  argument,  and  which  seem  to  have 
impressed  the  referee  as  to  the  payment  for  the  release  of  the  quarry 
rights  of  other  persons.  A  large  amount  of  testimony  was  taken  on 
this  subject,  but  it  is  clear  that  this  was  a  matter  that  was  under- 
stood perfectly  by  the  parties  at  the  time  the  deed  was  given,  the 
deed  itself  referring  to  quarry  rights,  and  an  abatement  of  purchase 
price  to  the  extent  of  f 500  was  agreed  upon,  on  account  of  the  ex- 
istence of  those  rights. 

The  other  representation  Is  as  to  the  failure  of  title.  The  evi- 
dence shows  that  there  had  been  a  contract  to  convey  the  premises 
to  Everett  as  trustee,  but,  upon  the  trial  of  the  cause,  deeds  and 
releases  were  presented  releasing  whatever  interest  the  trustee 
or  the  beneficiaries  under  the  deed  had  in  the  premises.  It  appears 
that  the  property  had  for  30  years  been  in  the  possession  of  the 
plaintiff,  and,  at  the  time  the  deed  was  delivered,  an  abstract  was 
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furnished,  which  abstract  showed  the  conveyance  to  said  Everett 
by  the  plaintiff.  The  referee  has  found  that  the  interests  of  the 
parties  under  that  deed  had  been  conveyed  to  the  plaintiff  at  the 
time  of  the  trial  of  this  action,  and  has  not  found  that  the  convey- 
ance to  the  trustee  was  valid,  but  only  that  it  was  a  cloud  upon  the 
title.  I  am  unable  to  see  how  the  statement  of  plaintiff,  conceding 
the  most  claimed  from  it  by  defendant,  can  be  construed  as  a  false 
representation  as  to  title.  The  defendant  Robinson  entered  upon 
the  premises  after  the  delivery  of  his  deed,  and  continued  in  posses- 
sion down  to  December,  1891,  after  the  commencement  of  this  ac- 
tion, when  he  sent  notice  to  the  plaintiff  that  he  would  give  him 
possession  of  the  property,  and  plaintiff  thereupon  took  possession 
of  the  property.  At  this  time,  default  had  been  made  under  the 
conditions  of  the  mortgage,  ana  this  action  had  been  brought  for 
foreclosure.  There  was  no  offer  to  reconvey,  and  the  referee  does 
not  find  that  there  was  any  intent  to  abrogate  the  sale.  The  referee 
finds: 

"That  the  defendant  Robinson  Is  not  entitled  to  recover  as  damages  any 
part  of  the  loss  he  sustained  in  operating  the  quarries,  as  the  main  part  of 
the  business  was  carried  on  by  him  after  he  had  discovered  the  fraud,  or 
had  reasonable  grounds  to  suspect  that  he  had  been  deceived.  That  the  de- 
fendant Robinson,  about  the  1st  of  April,  1891,  went  over  the  property,  and 
looked  at  and  examined  the  quarries." 

It  was  the  duty  of  the  defendant,  if  he  desired  to  repudiate  the 
transaction  on  account  of  the  false  representations,  to  do  so  as  soon 
as  the  fraud  was  discovered.  It  would  seem,  from  the  finding  of 
the  referee  quoted  above,  that  he  went  on  with  full  knowledge  of 
the  fraud,  if  any  had  been  perpetrated  upon  him,  and  had  continued 
the  quarrying  down  to  and  after  the  commencement  of  this  action. 
From  the  language  used  by  the  referee,  it  is  quite  evident  that  he 
has  been  misled  as  to  the  effect  of  the  agreement  with  regard  to  the 
quarry  rights,  and  has  attached  more  or  less  weight  to  the  repre- 
sentation made  to  the  plaintiff  in  regard  to  the  quarry  rights  of 
various  parties  in  occupancy  of  the  premises.  And  so  as  to  the 
deed  to  the  trustee,  which  is  found  to  be  a  cloud  upon  the  title.  It 
would  be  very  difficult  to  find  from  the  evidence  in  this  case  that 
there  was  any  false  representation  with  regard  to  that  deed,  as  the 
abstract  was  in  possession  of  the  attorney  for  the  defendant  for  some 
time  before  the  conveyance  to  him  was  made. 

The  referee  having  found,  upon  insufficient  evidence,  as  I  think, 
upon  some  of  the  material  branches  of  the  case,  we  cannot  say  how 
far  his  findings  upon  the  other  questions  involved  have  been  affected 
by  these  erroneous  findings.  I  think  the  judgment  entered  upon 
the  report  of  the  referee  should  be  reversed,  a  new  trial  granted, 
and  the  referee  discharged.    All  concur. 


Digitized  by 


926 


NEW  YORK  SUPPLEMENT,  VOL  33. 


[Sup.  CL 


(SO  Hun,  513.) 

PEOPLE  ex  rel.  DEXTER  y.  PALMER  et  aL 

(Supreme  Court,  General  Term,  Third  Department  May  14,  1895.) 

Taxation— Certiorari  to  Review  Assessment— Return. 

Under  Laws  1880,  c.  269,  providing  that  on  the  hearing  of  certiorari  to 
review  a  tax  assessment  the  court  may  take  evidence  or  may  appoint  a 
referee  for  that  purpose,  and  that  "such  testimony  shall  constitute  a  part 
of  the  proceedings  on  which  the  determination  of  the  court  shall  be 
made,"  the  return  made  by  the  assessors  is  not  conclusive;  but  where  the 
assessment  is  attacked  on  the  ground  that  it  was  unequal,  and  the  return 
states  that  the  property  was  assessed  at  its  fair  cash  value,  they  may 
show  that  it  was  in  fact  assessed  far  below  its  value. 

Appeal  from  special  term,  Franklin  county. 

Certiorari  by  Orrando  P.  Dexter  to  review  an  assessment  of  some 
of  relator's  property  for  the  year  1894,  made  by  Elijah  A.  Palmer 
and  others,  as  assessors  of  the  town  of  Waverly.  The  writ  was  dis 
missed,  and  relator  appeals.  Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK. 
JJ. 

J.  P.  &  W.  P.  Badger,  for  appellant 

John  P.  Kellar  and  J.  W.  Webb,  for  respondents. 

MAYHAM,  P.  J.  The  respondents,  in  their  return  to  the  writ 
of  certiorari  in  this  matter,  state,  among  other  things,  that  they 
assessed  the  relator's  property  "at  its  true  value,  as  it  would  be 
appraised  in  the  payment  of  a  just  debt,  due  from  a  solvent  debtor.r 
The  case  was  not  heard  at  special  term  upon  the  petition  of  the  re- 
lator and  the  return,  but  a  reference  was  awarded,  and  there  was 
proof  taken  before  the  referee,  tending  to  show  that  the  real  estate 
of  the  town  of  Waverly  was  not  assessed  at  its  full  and  true  value 
in  the  year  in  which  the  assessment  in  question  was  taken,  but  that 
it  was  that  year  assessed  at  about  35  per  cent,  of  its  real  value.  At 
the  hearing  before  the  referee  the  respondents  introduced  evidence, 
under  the  objection  of  the  relator,  that  the  relator's  property  in 
question  was  not  assessed  at  its  full  value,  and  proof  was  made  by 
the  respondents  that  the  relator's  property,  which  was  assessed  at 
f 4,800,  was  really  worth  from  $10,000  to  $12,000. 

The  first  point  urged  by  the  appellant  for  a  reversal  of  the  order 
of  the  special  term  and  the  judgment  entered  in  pursuance  thereof 
is  that  the  defendants,  by  their  return  to  the  writ  of  certiorari,  made 
by  them  under  oath,  are  estopped,  and  that  the  return  is  an  estoppel 
of  record  against  them,  and  that  it  was  error  to  receive  evidence  of 
the  real  value  of  the  relator's  property  in  contradiction  of  or  at 
variance  with  the  return,  and  that  for  the  purposes  of  this  proceed- 
ing the  real  value  of  the  relator's  property  must  be  taken  to  be  the 
value  as  fixed  by  the  relators  in  their  return.  At  common  law  and 
under  the  Code  of  Civil  Procedure  (section  2138)  a  return  seems  con- 
clusive upon  both  parties  as  well  as  the  court.  People  v.  Commis- 
sioners, etc.,  of  Brooklyn,  106  N.  Y.  67, 12  N.  E.  641.  But  by  chap- 
ter 269  of  the  Laws  of  1880  it  was  provided  that  in  the  certiorari 
provided  for  in  that  act  to  review  the  correctness  of  an  assessment— 
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"If  upon  the  hearing  it  shall  appear  to  the  court  that  testimony  is  necessary 
for  the  proper  disposition  of  the  matter  the  court  may  take  evidence  or  may 
appoint  a  referee  to  take  such  evidence  as  the  court  may  direct,  and  report 
the  same  to  the  court,  and  such  testimony  shall  constitute  a  part  of  the  pro- 
ceedings upon  which  the  determination  of  the  court  shall  he  made." 

In  the  case  at  bar  a  reference  was  ordered  by  the  special  term  on 
the  motion  of  the  relator,  and  without  opposition  on  the  part  of  the 
respondent ;  and  on  such  reference  a  large  amount  of  testimony  was 
taken,  which,  with  the  writ  and  return,  seems  to  have  been  consid- 
ered by. the  court  at  special  term  on  the  final  hearing,  the  relator 
objecting  to  the  consideration  by  the  court  of  any  evidence  taken  be- 
fore the  referee  on  the  application  of  the  respondents  tending  to  in- 
crease the  valuation  of  the  relator's  property  above  the  sum  fixed  in 
the  assessment,  which,  by  the  return,  the  respondents  had  alleged 
was  assessed  at  its  true  value  as  set  forth  in  the  return.  If  the  re- 
spondents and  the  town,  which  they,  as  assessors,  represented,  are  , 
concluded  by  the  return,  then  the  receipt  and  consideration  of  such 
evidence  by  the  court  was  error,  for  which  the  determination  of  the 
special  term  should  be  reversed.  The  question  is  therefore  sharply 
presented  whether  the  assessors,  in  this  class  of  certiorari,  are  con- 
cluded by  their  return  to  the  writ,  or  whether,  when  the  relator,  by 
refusing  to  adopt  the  conclusiveness  of  the  return,  obtains  a  refer- 
ence, and  thus  opens  the  field  to  extraneous  evidence,  and  thus  by 
proof  seeks  to  assail  its  correctness,  can  prevent  the  respondent  from 
showing  the  property  in  question  was  undervalued  in  the  assess- 
ment and  return,  for  the  purpose  of  showing  that  there  was  in  fact 
no  inequality  in  the  assessment  of  the  relator's  property  as  com- 
pared with  other  property  in  the  town.  The  case  discloses  that  the 
relator,  on  grievance  day,  appeared  before  the  assessors,  and  sought 
to  reduce  the  valuation  of  the  property  in  question  from  $4,800  to 
$2,000;  but  it  also  appears  that  he  refused  to  answer  pertinent  ques- 
tions propounded  to  him  by  the  assessors  on  that  hearing,  and  his 
testimony  on  that  occasion  furnished  the  assessors  no  reliable  data 
for  determining  the  real  value  of  his  property;  so  that,  unless  the  as- 
sessors are  concluded  by  their  return,  there  was  apparently  no  im- 
propriety, on  the  hearing  before  the  referee,  in  ascertaining  by 
proof  the  real  value  of  this  property. 

We  are  referred  to  no  case  in  which  it  has  been  determined  that 
the  return  in  a  case  like  this  is  conclusive  on  the  officers  making  it 
The  case  of  People  v.  Parker,  117  N.  Y.  86,  22  N.  E.  752,  is  not  an 
authority  upon  this  question.  It  is  true  that  the  court  in  that  case, 
in  discussing  the  effect  of  the  act  of  1880  on  the  writ  of  certiorari, 
uses  this  language:  "In  all  this  we  observe  an  old  writ,  whose 
functions  and  character  were  well  settled  and  understood,  was  ap- 
plied to  a  new  purpose,  and  molded  so  far,  and  only  so  far,  as  was 
necessary  to  accomplish  the  review  desired."  This  language,  we 
think,  falls  far  short  of  sustaining  the  contention  of  the  relator  that 
the  assessors  and  town  were  estopped  by  the  return.  Under  the  old 
writ,  to  which  the  learned  judge  refers,  the  relator  would  be  conclud- 
ed by  the  return.  Under  the  modification  he  may  attack  it,  and  show 
the  actual  and  relative  value  of  the  relator's  property  as  compared 
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with  other  property  on  the  same  assessment  roll.  The  new  purpose 
embodied  in  the  act  of  1880  is  that  of  determining  by  proof  the 
equality  or  inequality  of  assessments  on  the  same  assessment  roll, 
and  the  "new  process"  is  "molded"  "so  far  as  was  necessary  to  ac- 
complish the  review  desired."  Section  3  of  the  act  of  1880  makes 
it  the  duty  of  the  assessors  to  return  the  assessment  roll  or  other 
original  papers  acted  on  by  them,  or  certified  or  sworn  copies  of  the 
same,  and  the  return  may  concisely  set  forth  such  other  facts  as  may 
be  pertinent  or  material  to  show  the  value  of  the  property  assessed. 
Can  it  be  fairly  claimed  that  the  opinion  of  the  assessors  that  they 
had  assessed  this  property  "at  its  true  value  as  it  would  be  appraised 
in  the  payment  of  a  just  debt"  would  .be  such  a  statement  of  fact  as 
would  estop  them  and  the  town,  which  they  represent,  even  if  the 
return  upon  an  allegation  of  fact  could  be  held  an  estoppel?  It 
was,  at  most,  but  a  conclusion  or  opinion  of  the  assessors,  which 
,  they  were  not  required  to  give  in  making  their  return  to  this  writ. 
But  it  is  also  urged  by  the  relator  that  the  respondents  are  concluded 
by  the  return  from  giving  the  evidence  objected  to,  assuming  that  the 
return  is  but  an  answer  in  an  action.  If  this  were  an  action  gov- 
erned by  the  ordinary  rules  of  pleadings  in  actions,  the  contention 
of  the  relator  would  be  entirely  sound.  But  it  is  not  quite  clear 
that  the  petition,  writ,  and  return  in  a  certiorari  proceeding  can  be 
governed  by  the  technical  rules  in  an  ordinary  pleading.  It  is  not 
an  action  in  any  of  its  essential  features,  but  a  special  proceeding, 
and  necessarily  governed  by  rules  peculiarly  adapted  to  such  pro- 
ceedings, and  not  by  the  analogies  of  pleadings  in  either  common-law 
or  equitable  actions.  It  will  be  observed  that  the  language  used 
by  the  respondents  in  their  return  as  to  the  value  at  which  the  re- 
lator's land  was  assessed,  and  by  which  it  is  claimed  by  the  re- 
lator that  the  respondents  are  estopped,  is  precisely  identical  with  the 
language  used  by  them  in  the  fourteenth  paragraph  of  the  return 
as  to  all  the  property  assessed  in  that  town,  and  yet  it  is  insisted  by 
the  relator,  and  properly  so,  that  that  allegation  may  be  controverted 
by  proof;  and,  upon  the  proof  offered  by  the  relator,  it  seems  to  have 
been  established  that  the  balance  of  the  property  of  the  town  was 
assessed  only  at  about  35  per  cent,  of  its  real  value.  The  petition  of 
the  relator  sets  up  that  the  assessment  of  the  relator's  real  estate  is 
unequal,  as  compared  with  the  assessment  of  other  real  estate  of  the 
town.  The  manifest  purpose  of  the  legislature  in  providing  this 
remedy  by  certiorari  and  allowing  the  return  to  be  assailed  by  proof 
was  to  furnish  a  means  by  which  inequalities  of  assessment  might 
be  corrected,  but  that  means  would  fail  if ,  as  in  a  case  like  this,  the 
assessors  of  a  town  have  assessed  the  property  at  a  percentage  far 
below  it  true  value,  and  the  relator  is  permitted  to  show  the  true 
value  of  all  other  property  in  the  town,  and  then  to  insist  that  his 
property,  at  the  assessed  value,  is  rated  at  its  true  value.  It  was  to 
prevent  such  results  that  the  legislature  provided  that  "such  testi- 
mony shall  constitute  a  part  of  the  proceedings  upon  which  the  de- 
termination of  the  court  shall  be  made."  Much  of  the  confusion  in 
cases  of  this  character  arises  out  of  the  well-known  and  almost  uni- 
versal practice  of  assessors,  as  in  this  case,  of  assessing  property  at 
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but  a  fraction  of  its  true  value,  and  then,  in  verifying  the  assessment 
roll,  swearing  that  they  have  assessed  property  at  its  full,  true  value. 
But  we  are  not  called  upon  to  correct  that  abuse  on  this  appeal,  but 
rather  to  see  whether,  from  the  whole  record,  including  the  evidence 
taken  in  this  proceeding,  such  an  inequality  exists  in  this  assessment 
as  justifies  the  court  in  setting  aside  the  assessment;  and  in  doing 
this  we  think  we  must  consider  as  well  the  evidence  offered  by  the 
relator  as  that  offered  by  the  respondent,  notwithstanding  the  ob- 
jection taken  by  the  relator  that  the  respondents  were  estopped  from 
giving  the  evidence  offered  by  them  by  their  return.  People  v. 
Carter,  47  Hun,  447;  People  v.  Keator,  36  Hun,  592.  In  People  v. 
Smith.  24  Hun,  71,  Learned,  J.,  in  discussing  the  effect  of  evidence 
offered  on  certioraris  of  this  kind  says: 

"Not  only  may  the  court  take  testimony,  or  appoint  a  referee  for  that  pur- 
pose, but  such  testimony  shall  constitute  part  of  the  proceedings  upon  which 
the  determination  of  the  court  shall  be  made;  that  is,  the  court  Is  to  de- 
termine upon  testimony  to  be  taken.  Thus  the  rule  that  the  return  is  con- 
clusive is  swept  away  In  this  proceeding,  and  the  court  is  to  receive  other  tes- 
timony on  which  to  determine  whether  the  assessment  is  illegal,  erroneous,  or 
unequal." 

We  are  clearly  of  the  opinion  that  the  evidence  offered  by  the  re- 
spondents, tending  to  prove  the  real  value  of  the  relator's  land  in 
question,  was  competent  That  being  so,  the  special  term  was  called 
upon  to  consider  the  evidence  upon  the  question  of  fact  as  to  whether 
or  not  the  relator's  property  was  unequally  assessed  as  compared 
with  other  assessments  in  that  town,  and  upon  such  examination 
and  consideration  that  court  has  found  against  the  relator.  We 
think  his  finding  is  fully  sustained  by  the  evidence.  The  order  and 
judgment  appealed  from  must  be  affirmed,  with  costs.    All  concur. 


(86  Hun,  441.) 

CITY  OF  SYRACUSE  v.  STACBY  et  al. 

(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1805.) 

1.  Eminent  Domain — Amendment  of  Petition. 

Code  Civ.  Proa  8  3368  (contained  in  chapter  23,  which  Is  known  as  the 
"Condemnation  Law"),  provides  that  title  1  of  chapter  8  shall  also  apply 
to  proceedings  had  thereunder.  Title  1  of  chapter  8  contains  sections  721- 
723,  authorizing  the  amendment  of  any  pleading  or  other  proceeding  by 
inserting  material  allegations.  Held,  that  the  petition  In  a  condemnation 
proceeding  may  be  amended. 

8.  Same— Application  of  Condemnation  Law. 

Code  Civ.  Proc.  c.  23  (Laws  1890,  c.  95),  which  took  effect  May  1.  1S!K), 
as  amended  by  Laws  1890,  c.  247,  which  took  effect  April  30,  1890,  ap- 
plies to  and  governs  a  proceeding  by  the  city  of  Syracuse  to  condemn 
water  rights  in  the  Skaneateles  Lake  necessary  to  be  taken  In  supplying 
the  city  of  Syracuse  with  water  from  said  lake,  as  provided  by  Laws  1889, 
c.  291,  as  amended  by  Laws  1890,  c  314. 

8.  Same— Description  of  Premises. 

in  a  proceeding  under  Laws  1889,  c.  291,  as  amended  by  Laws  1800,  c. 
314,  which  provides  that  the  city  of  Syracuse  may  construct  a  system  of 
waterworks  to  furnish  the  city  with  water  from  the  Skaneateles  Lake,  and 
for  that  purpose  may  condemn  property,  but  that  before  any  water  shall 
be  taken  the  city  shall  increase  the  storage  capacity  of  the  lake,  and  shall 
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acquire  or  extinguish  all. water  right  on  the  outlet  of  said  lake  to  be 
affected  by  the  proposed  storage  of  water,  the  petition  asked  to  condemn 
"all  the  property,  rights,  title,  and  Interest  of  the  defendants,  and  every  of 
them,  in  and  to  the  waters  of  Skanea teles  Lake  and  its  watershed,  •  *  • 
and  to  any  part  and  use  thereof  as  the  same  flows,  or  might  flow,  through 
the  outlet  of  said  lake,"  giving  a  description  of  the  parcels  of  land  owned 
by  the  several  defendants  against  whom  the  proceedings  were  Instituted. 
E eld,  that  the  description  was  not  sufficient,  within  Code  Civ.  Proa  f  3360, 
which  provides  that  the  petition  in  a  condemnation  proceeding  must  con- 
tain "a  specific  description  of  the  property  to  be  condemned." 

Appeal  from  special  term,  Onondaga  county. 

Condemnation  proceeding  by  the  city  of  Syracuse  against  Rich- 
ard M.  Stacey,  Mary  R.  Stacey,  Leonard  H.  Earll,  Harriet  E.  Earll, 
the  Glenside  Woolen  Mills,  the  Central  New  York  Electric  light 
&  Power  Company,  Simon  D.  Paddock,  George  Barrow,  Caroline 
M.  Barrow,  the  Skaneateles  Paper  Company,  the  Lakeside  Paper 
Company,  Forest  G.  Weeks,  and  Sarah  A.  Weeks,  impleaded,  etc. 
An  order  was  entered  "confirming  the  award  of  the  commissioners 
of  appraisal  herein,  and  directing  compensation  to  be  made  to  the 
several  defendants  as  therein  stated,  and  from  the  whole  of  said 
order,  except  that  part  thereof  which  directs  that  certain  of  the 
defendants  who  appeared,  answered,  and  defended  herein  recover 
of  the  plaintiff,  each,  a  bill  of  costs,  *  *  *  and  that  each  of  said 
defendants  be  allowed  the  sum  of  five  per  cent  on  the  amount  of 
the  award."  From  said  order  the  defendants  above  named  appeal, 
specifying  in  the  notice  of  appeal  "that  there  will  be  brought  up  for 
review  upon  this  appeal  by  said  defendants  the  judgment  of  condem- 
nation entered  in  this  proceeding  in  the  clerk's  office  of  Onondaga 
county  on  January  28, 1893,  and  the  order  appointing  commissioners 
of  appraisal,  etc,  herein,  entered  in  said  clerk's  office  on  January 
30, 1893,  together  with  all  the  proceedings  herein  antecedent  to  said 
judgment  and  order,  including  the  decision  herein  on  which  said 
judgment  was  entered,  and  from  which  said  judgment  and  order, 
and  each  of  them,  said  defendants  hereby  appeal."  Reversed. 

The  plaintiff,  by  the  Syracuse  water  board,  made  its  petition,  bearing  date 
the  14th  day  of  November,  1892,  for  the  purpose  of  Instituting  condemnation 
proceedings  against  the  property  of  the  appellants  and  several  others,  and 
annexed  to  the  petition  were  19  schedules,  In  which  were  described  the  prop- 
erties of  the  defendants.  Accompanying  the  petition  was  a  notice  bearing 
date  November  14,  1892,  signed  by  the  attorneys  for  the  Syracuse  water 
board,  "representing  the  city  of  Syracuse  upon  said  application,"  to  the  effect 
tbat  the  petition  would  be  presented  to  a  special  term  in  Onondaga  county 
on  the  3d  day  of  December,  1892.  On  that  day  parties  appeared  in  said  term, 
and,  on  motion  of  the  attorneys  for  the  petitioners,  several  amendments  and 
corrections  to  the  petition  were  made  by  an  order  that  the  court  granted  on 
ttiat  day;  and  on  the  4th  day  of  January,  1893,  in  said  term,  a  further 
amendment  was  allowed  to  the  amended  petition  by  Inserting  after  the  word 
"•watershed"  the  words,  "not  required  by  the  state  of  New  York  for  the  Erie 
-Canal,"  and  by  adding  the  same  words,  "not  required  by  the  state  of  New 
York  for  the  Brie  Canal,"  after  the  word  ''watershed,"  where  the  same  first 
occurs,  and  immediately  preceding  the  words,  "as  the  same  flow,  or  might 
otherwise  flow,"  In  each  of  the  several  schedules  annexed  to  the  petition. 
Numerous  objections  were  taken  to  the  petition,  and  overruled  by  the  special 
term,  and  several  answers  were  filed  by  the  defendants  to  the  petition,  and 
the  proceedings  were  adjourned  from  time  to  time.  The  special  term  found, 
after  bearing  the  parties,  among  other  things,  as  matter  of  fact:  "In  order 
to  accomplish  the  purpose  indicated,  It  is  necessary  that  the  city  of  Syracuse 
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should  condemn  and  acquire  all  the  property,  rights,  title,  and  Interest  of 
tne  defendants,  and  each  of  them,  of,  In,  and  to  the  waters  of  Skaneateles 
Lake  and  Its  watershed  not  required  by  the  state  of  New  York  for  the  use  of 
Erie  Canal,  and  which  shall  not  be  discharged  for  such  use  from  said  lake 
into  the  outlet  thereof,  and  which  may  not  in  times  of  high  water,  or  from 
other  causes,  actually  escape  from  said  lake  and  be  discharged  into  the  out- 
let thereof."  Also:  "That  in  the  year  1843  the  state  of  New  York,  under  the 
resolutions  of  its  canal  board  and  canal  commissioners  next  hereinafter  re- 
cited, appropriated  the  waters  of  Skaneateles  Lake  and  Its  outlet  as  a  reser- 
voir and  feeder  for  the  Erie  Canal."  Also:  "The  Erie  Canal,  upon  this  level, 
is  open  for  navigation  from  about  the  1st  day  of  May  until  the  1st  day  of 
December  in  every  year;  varying  a  few  days  from  the  dates  mentioned,  ac- 
cording as  the  weather  may  be  at  the  time.  These  periods  of  navigation 
average  seven  months  In  a  year.  During  the  five  months  of  December,  Janu- 
ary, February,  March,  and  April  of  every  year,  the  canal  is  closed  to  naviga- 
tion, and  there  is  no  water  supplied  or  required  therefor  from  Skaneateles 
Lake."  Also:  "During  the  season  of  canal  navigation,  covering  an  average 
period  of  seven  months  in  each  year,  the  quantity  of  water  heretofore  dls- 
c barged  by.  the  state  from  the  lake  for  the  use  of  the  canal  has  varied  more 
or  less  according  to  the  condition  of  the  lake.  The  average  quantity  thus 
taken  from  the  lake  for  the  uses  of  the  canal  during  these  seasons  has  been 
seventy  million  (70,000,000)  gallons  per  day.  Except  at  times  of  high  water 
and  overflow  of  the  dam,  the  quantity  thus  permitted  to  flow  has  at  all  times 
been  regulated  and  determined  by  the  gate  tender,  under  direction  of  superior 
state  officers  In  charge  of  the  canal."  Also:  "During  the  seasons  of  closed 
navigation,  averaging  five  months  in  every  year,  with  the  exception  of  times 
when,  by  reason  of  low  water  in  the  lake,  or  apprehensions  of  such,  the  state 
officers  In  charge  of  the  canal  have  withheld  the  water  wholly,  for  the  pur- 
poses of  storage,  the  state  authorities  have  permitted  a  flow  and  discharge 
from  the  lake,  through  the  outlet,  upon  an  average,  about  forty-eight  million 
(48,000,000)  gallons  per  day."  Also:  "The  water  thus  discharged  from  the 
lake  into  the  outlet  during  the  seasons  or  periods  of  canal  navigation,  to- 
gether with  that  supplied  by  the  watershed  of  the  outlet  during  the  same 
periods,  has  ordinarily  been  more  than  sufficient  to  supply  the  mills  upon  the 
outlet  with  the  water  used  for  their  machinery  and  other  purposes.  A  con- 
siderable quantity,  the  amount  of  which  cannot  be  definitely  ascertained,  or- 
dinarily flows  over  the  crest  or  spillways  of  the  dams  at  the  several  mills 
upon  the  outlet,  and,  so  far  as  the  millowners  are  concerned,  has  gone  to 
waste,  not  being  used  by  them."  It  was  also  found  that:  "The  available  sup- 
ply of  water  from  the  entire  watershed  of  Skaneateles  Lake,  which  finds  Its 
way  Into  and  becomes  a  part  of  the  lake,  upon  the  average,  for  a  series  of 
years,  is  an  amount  equivalent,  if  equally  distributed,  to  sixty-one  million 
(01,000,000)  gallons  every  day.  The  maximum  carrying  capacity  of  the  pro- 
posed thirty-inch  conduit  from  Skaneateles  Lake  to  the  reservoir  at  or  near 
Syracuse  is  fifteen  million  gallons  per  day.  A  draught  of  fifteen  million  gal- 
ions  daily  from  Skaneateles  Lake  would  lower  the  level  of  the  lake  at  the  rate 
of  two  inches  per  month,  or  twenty-four  Inches  in  a  year,  provided  no  sup- 
ply was  in  the  meantime  furnished  or  discharged  into  the  lake." 

Among  the  conclusions  of  law,  It  was  found  that  the  state  of  New  York  "has 
acquired  the  use,  and  the  right  of  use,  of  Skaneateles  Lake,  as  a  reservoir, 
and  of  its  outlet,  as  a  feeder,  for  the  purpose  of  supplying  the  Erie  Canal 
with  water.  It  has  the  right  to,  at  any  and  all  times,  withhold  within  the 
lake,  for  storage  purposes,  so  much  of  the  waters  thereof  as  may  be  reason- 
ably necessary  to  provide  for  the  requirements  of  the  canal.  It  has  the  right 
to  discharge  therefrom,  during  the  seasons  of  navigation,  so  much  thereof 
as  may  be  reasonably  necessary  for  the  supply  of  the  canal.  This  right  of 
storage  on  the  part  of  the  state  is  not  inconsistent  with  the  right  of  storage 
sought  by  the  city  of  Syracuse  in  this  proceeding.  Upon  making  compensa- 
tion therefor,  the  city  of  Syracuse  Is  entitled,  in  this  proceeding,  to  condemn 
and  acquire  or  extinguish  all  the  right,  title,  and  Interest  which  the  defend- 
ants, and  each  of  them,  respectively  have,  of,  in,  and  to  the  waters  of  Skan- 
eateles Lake  and  its  watershed,  and  to  any  and  all  use  and  enjoyment  thereof, 
by  reason  of  their  ownership  of  or  interest  in  the  premises  severally  de- 
scribed in  the  amended  petition  herein,  and  as  appurtenant  or  incident  to 
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■aid  premises,  for  the  purpose  of  supplying  said  city  and  Its  Inhabitants 
with  water,  excepting  only  such  and  so  much  water  from  said  lake  as  may 
be  permitted  or  caused  to  flow  from  said  lake  Into  the  outlet  thereof,  from 
time  to  time,  by  the  state  of  New  York,  its  officers  and  agents,  for  the  pur- 
pose of  supplying  the  Erie  Canal  with  water.  And  excepting  also  such  water 
as  may  from  time  to  time,  from  any  cause,  escape  from  such  lake,  and  be 
discharged  therefrom  Into  the  outlet."  The  special  term  further  found  and 
decided,  as  conclusion  of  law,  "that  the  acquisition  and  extinguishment  of  the 
defendants'  rights,  as  above  defined  and  set  forth,  is  the  acquisition  or  ex* 
tinguishment  contemplated  and  required  by  chapter  314  of  the  Laws  of  1890; 
tnat  the  condemnation  hereby  authorized  is  for  a  public  use,  and  for  the  pur- 
poses contemplated  by  the  laws  hereinbefore  referred  to."  It  was  also  found 
that  the  plaintiff  was  entitled  to  the  appointment  of  three  commissioners, 
"who  shall  ascertain,  determine,  and  report  the  compensation  which  ought 
Justly  to  be  made  to  the  owners  and  persons  Interested  in  the  property  and 
rights  to  be  taken  for  the  public  use  specified."  The  findings  of  fact  and  law 
were  signed  on  the  26th  day  of  January.  1893,  and  on  the  28th  of  January  a 
judgment  thereon  was  entered,  among  other  things,  adjudging  that  upon  mak- 
ing compensation  therefor  the  city  is  entitled,  in  this  proceeding,  "to  con- 
demn and  acquire  or  extinguish  all  the  lights,  title,  and  interest  which  the 
defendants,  and  each  of  them,  respectively  have,  In  and  to  the  waters  of 
Skaneateles  Lake  and  its  watershed,  and  to  any  and  all  use  and  enjoyment 
tnereof,  by  reason  of  their  ownership  of  or  Interest  in  the  premises  severally 
described  In  the  amended  petition  herein,  and  as  appurtenant  or  incident  to 
said  premises,  for  the  purpose  of  supplying  said  city  and  Its  inhabitants  with 
water,  excepting  only  such  and  so  much  water  from  said  lake  as  may  be  per- 
mitted or  caused  to  flow  from  said  lake  Into  the  outlet  thereof  from  time  to 
time  by  the  state  of  New  York,  its  officers  and  agents,  for  the  purpose  of 
supplying  the  Erie  Canal  with  water.  And  excepting  only  such  water  as  may 
from  time  to  time,  from  any  cause,  escape  from  said  lake,  and  be  discharged 
therefrom  into  the  outlet."  And  it  was  adjudged  that  the  city  is  entitled  in 
this  proceeding,  as  against  the  defendants,  "to  condemn  and  acquire  the  right 
to  Increase  the  storage  capacity  of  Skaneateles  Lake  sufficiently  to  retain 
therein  all  the  ordinary  flow  from  the  watershed,  and  to  at  all  times  store  and 
retain  therein  so  much  thereof  as  shall  not  be  required  for  the  Erie  Canal, 
and,  subject  to  the  rights  of  the  state  to  use  the  same  for  the  supply  of  the 
Erie  Canal,  to  divert  therefrom  at  ail  times  so  much  thereof  as  may  be  neces- 
sary to  supply  the  city  of  Syracuse  and  its  Inhabitants  with  water."  And  It 
was  also  adjudged  "that  the  acquisition  and  extinguishment  of  the  defend- 
ants' rights,  as  above  defined  and  set  forth,  is  the  acquisition  or  extinguish- 
ment contemplated  and  required  by  chapter  314  of  the  Laws  of  1890."  And 
it  was  further  adjudged  "that  the  plaintiff  Is  entitled  to  condemn  and  acquire 
and  extinguish,  all  and  several,  the  rights,  title,  and  interest  of  the  defend- 
ants •  •  *  of,  in,  and  to  the  waters  of  Skaneateles  Lake  and  its  water- 
shed not  required  by  the  state  of  New  York  for  the  Erie  Canal,  as  the  same 
flow,  or  might  otherwise  flow,  In  the  outlet  of  said  lake,  and  upon,  along, 
over,  contiguous,  and  appurtenant  to  the  lands  and  premises  adjacent  to  said 
outlet,  described  as  follows."  Similar  language  Is  used  as  to  each  parcel,  and 
following  the  language  is  a  description  of  the  premises  owned  by  the  defend- 
ants. On  the  30th  of  January,  1893,  the  special  term  granted  an  order  desig- 
nating the  commissioners.  That  order  was  amended  by  the  special  term  on 
tne  8th  of  February,  1893,  by  striking  out  the  name  of  Dyer,  as  one  of  the 
commissioners,  and  inserting  the  name  of  Palmer,  as  one  of  the  commission- 
ers, instead  thereof.  The  commissioners  qualified,  and  proceeded  to  hear  the 
parties  and  take  voluminous  proofs  in  respect  to  the  several  rights  and  own- 
erships of  the  parties,  and  on  the  7th  of  May,  1894,  executed  and  delivered 
their  report,  in  which  they  certify  that  having  viewed  the  premises,  and 
heard  the  proofs  and  allegations  of  the  parties,  after  the  testimony  was  closed, 
ail  being  present  they  did,  "without  any  unnecessary  delay,  ascertain  and  de- 
termine the  compensation  which  ought  justly  to  be  made  by  the  city  of  Syra- 
cuse to  the  owners  of  such  property  and  water  rights,  and  the  persons  Inter- 
ested therein."  and  in  their  report  stated  the  amount  which  should  be  paid 
to  the  several  owners  of  property,  as  will  more  fully  appear  by  reference  to 
their  report. 
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Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

George  Barrow,  Knapp,  Nottingham  &  Andrews,  and  Charles  A 
Hawley,  for  appellants. 

Charles  L.  Stone,  William  A  Beach,  and  George  N.  Kennedy,  for 
respondent. 

HARDIN,  P.  J.  Chapter  291  of  the  Laws  of  1889  contains  an 
act  "to  establish  and  maintain  a  water  department  in  and  for  the 
city  of  Syracuse."  The  third  section  of  the  act  authorizes  and  di- 
rects the  water  board,  for  and  in  the  name  of  the  city  of  Syracuse, 
"to  acquire,  construct,  maintain,  control  and  operate  a  system  of 
water  works  to  furnish  the  city  of  Syracuse  and  its  inhabitants  with 
water  from  Skaneateles  Lake."  In  the  fourth  section  of  the  act  it 
was  provided  that  in  case  the  water  board  shall  be  unable  to  ac- 
quire by  purchase  "any  property  necessary  for  £he  acquisition,  con- 
struction, maintenance,  control  and  operation  of  the  system  of  water 
works  contemplated  by  this  act,  including  the  property,  rights  of 
property,  privileges  and  franchises  owned  or  possessed  by  any  cor- 
poration *  *  *  it  is  hereby  authorized  to  acquire  the  same  in 
the  manner  following."  In  the  fifth  section  it  is  provided  that  the 
board  may  present  its  petition  to  the  supreme  court,  at  a  general  or 
special  term  thereof,  praying  for  the  appointment  of  commissioners 
of  appraisal  to  ascertain  and  determine  the  amount  of  compensa- 
tion which  ought  justly  to  be  made  to  either  or  any  of  the  owners 
or  persons  interested  in  any  or  all  of  the  property,  rights,  privileges, 
and  franchises  deemed  necessary  by  the  board.  The  section  con- 
tains a  further  provision,  viz.: 

"It  shall  contain  a  description  of  the  property  sought  to  be  acquired,  and 
must  state  In  effect  that  the  property  is  requisite  to  the  acquiring,  con- 
struction, improving,  maintaining,  controlling  or  operating  said  water- 
works." 

The  section  also  provides  for  several  other  details  to  be  inserted 
in  the  petition.  Section  6  of  the  act  provides  how  the  petition  shall 
be  served.  Section  7  confers  upon  the  court  power  to  appoint  spe- 
cial guardians  for  infants  and  idiots.    And  section  8  provides: 

"Any  of  the  persons  whose  estates  or  Interests  are  to  be  affected  by  the 
proceedings  may  show  cause  against  granting  the  prayer  of  the  petition, 
and  may  to  that  end  disprove  any  of  the  facts  alleged  therein." 

And  it  also  provide.-! : 

"The  court  shall  hear  the  proofs  and  allegations  of  the  parties,  and  if  no 
sufficient  cause  Is  shown  against  granting  the  prayer  of  the  petition,  It 
shall  make  an  order  for  the  appointment  of  three  disinterested  and  compe- 
tent freeholders  *  *  *  to  ascertain  and  determine  the  compensation 
which  ought  justly  to  be  made  to  the  owners  or  persons  interested  in  the 
property  so  to  be  acquired." 

Further  provisions  are  found  in  the  act  regulating  further  pro- 
ceedings. Section  18  of  the  act  of  1889  was  amended  by  chapter 
314  of  the  Laws  of  1890,  and  in  the  section,  as  amended,  it  was  pro- 
vided, viz.: 

"Before  any  water  shall  be  taken  from  Skaneateles  Lake  under  the  pro- 
visions of  this  act,  the  city  of  Syracuse  shall  acquire  or  extinguish  all 
water  power  rights  upon  the  outlet  of  said  lake  to  be  affected  by  the  pro- 
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posed  storage  of  water.  The  city  of  Syracuse  shall  at  an  times  protect 
and  save  harmless  the  state  of  New  York  from  and  against  all  claims  and 
demands  of  riparian  owners  upon  said  lake  and  outlet  for  loss  or  damage 
occasioned  by  any  act  or  structure  authorized  hereby.  The  powers  granted 
to  the  Syracuse  water  board  to  acquire  property  under  this  act,  and  to  make 
payment  therefor,  shall  be  deemed  to  Include  full  power  and  authority  to 
do  and  perform  all  acts  and  things  necessary  or  proper  to  enable  said  city 
to  acquire,  store  and  obtain  water  from  Skaneateles  Lake  In  accordance 
with  the  provisions  of  this  section." 

Plaintiffs  petition  was  prepared  and  verified  on  the  14th  day  of 
November,  1892.  Chapter  95  of  the  Laws  of  1890  contains  "An 
act  to  amend  the  Code  of  Civil  Procedure,"  and  is  known  as  chapter 
23  of  the  Code  of  Civil  Procedure,  and  the  first  section  of  the  chap- 
ter provides,  viz.  "This  title  shall  be  known  as  the  Condemnation 
Law."  The  chapter  contains  28  sections,  which  are  numbered  as 
sections  3357  to  3397  of  the  Code,  inclusive,  and  in  the  last  section 
of  chapter  95  it  is  provided,  "This  title  shall  take  effect  May  first, 
one  thousand  eight  hundred  and  ninety."  In  section  3383,  as  amend- 
ed by  chapter  247  of  the  Laws  of  1890,  it  was  provided  that  "so  much 
of  all  acts  and  parts  of  acts  as  prescribe  a  method  of  procedure  in 
proceedings  for  the  condemnation  of  real  property  for  a  public  use 
is  repealed,"  except  such  acts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  certain  specified  cases,  not  important  to  be  consid- 
ered, as  they  do  not  relate  to  the  case  in  hand.  It  was  expressly 
provided  in  chapter  247  that  that  act  shall  take  effect  immediately, 
and  it  was  passed  on  the  30th  day  of  April,  1890. 

In  Railroad  Co.  v.  Hammond,  77  Hun,  41,  28  N.  Y.  Supp.  454,  it 
was  said,  "A  complete  system  of  practice  in  condemnation  proceed- 
ings is  provided  by  chapter  23  of  the  Code  of  Civil  Procedure."  In 
Re  New  York  &  B.  Bridge,  137  N.  Y.  97,  32  N.  E.  1054,  chapter  23 
was  assumed  to  be  a  revision  of  the  condemnation  law.  Inasmuch  as 
the  plaintiff's  proceedings  were  instituted  subsequent  to  the  time 
when  the  provisions  of  the  general  condemnation  law  took  effect, 
the  provisions  found  therein  should  be  applied  to,  and  control  and 
govern,  such  proceeedings. 

Plaintiff,  with  a  fixed  purpose  of  acquiring  benefits  and  privileges 
conferred  by  section  18,  as  amended  in  1890,  instituted  the  proceed- 
ings for  the  purpose  of  complying  with  that  part  of  the  section  found 
in  the  following  language: 

"Before  any  water  shall  be  taken  from  Skaneateles  Lake  under  the  pro- 
visions of  this  act,  the  city  of  Syracuse  shall  acquire  or  extinguish  all  water- 
power  rights  upon  the  outlet  of  said  lake  to  be  affected  by  the  proposed 
storage  of  water." 

In  Sweet  v.  City  of  Syracuse,  129  N.  Y.  333,  27  N.  E.  1081,  and  29 
N.  E.  289,  O'Brien,  J.,  said: 

"Between  the  lake  and  the  canal  numerous  mills  are  situated,  along  the 
outlet,  being  supplied  with  power  from  the  running  water;  and  these  are 
some  of  the  water  rights  referred  to  in  the  statute,  which  the  city  Is  bound 
to  purchase  or  extinguish." 

In  the  same  case,  at  page  339,  129  N.  Y.,  and  page  289,  29  N.  E., 
Earl,  J.,  said : 

"Before  any  water  shall  be  taken  from  Skaneateles  Lake  under  the  pro- 
visions of  this  act,  the  city  of  Syracuse  shall  acquire  or  extinguish  all  water- 
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power  rights  upon  the  outlet  of  said  lake  to  he  affected  by  the  proposed 
storage  of  water." 

In  further  elucidation  of  the  provisions  of  section  18,  the  same 
learned  judge  said: 

"The  city  of  Syracuse  shall  at  all  times  protect  and  save  harmless  the 
state  of  New  York  from  and  against  all  claims  and  demands  of  riparian 
owners  upon  said  lake  and  outlet,  for  loss  or  damage  occasioned  by  any  act 
or  structure  authorised  thereby." 

To  avail  of  the  provisions  of  the  statute,  as  thus  interpreted,  it 
was  the  purpose  of  the  city,  in  preparing  the  petition  in  this  case,  to 
the  end  that  the  rights  of  the  several  defendants  might  be  condemned, 
and,  upon  payment  being  made  therefor,  that  the  same  be  extin- 
guished or  acquired  by  the  plaintiff.  After  the  petition  was  pre- 
pared and  served,  and  the  parties  were  given  notice  thereof,  and  ap- 
peared in  court,  an  application  was  made  to  amend  the  petition. 
Section  3368  of  the  condemnation  law  provides  that  title  1  of  chapter 
8  of  this  act  shall  also  apply  to  proceedings  had  under  this  title. 
Upon  turning  to  that  chapter,  we  find  that"  it  embraces  sections  721, 
722,  and  723,  which  confer  upon  the  court  power  to  correct  mis- 
takes, omissions,  defects,  and  irregularities,  and  to  amend  any  plead- 
ing or  other  proceeding  by  inserting  an  allegation  material  to  the 
case.  The  court,  in  granting  the  amendment  asked  for  to  the  pe- 
tition, did  not  exceed  its  power.  Upon  turning  to  the  petition,  as 
amended,  we  find  that  it  contains  language  inserted  therein,  as  it 
must  be  assumed,  for  the  purpose  of  describing,  pursuant  to  section 
3360  of  the  Code,  the  property,  rights,  and  interests  sought,  to  be  con- 
demned. That  section  provides  that  the  proceedings  shall  be  institu- 
ted by  presentation  of  a  petition  by  the  plaintiff — 

"Setting  forth  the  following  facts:  *  •  •  (2)  A  specific  description  of  the 
property  to  be  condemned,  and  Its  location  by  metes  and  bounds,  with  rea- 
sonable certainty.  •  •  *  (8)  A  demand  for  relief,  that  it  may  be  ad- 
judged that  the  public  use  requires  the  condemnation  of  the  real  property 
described,  and  that  the  plaintiff  is  entitled  to  take  and  hold  such  property 
for  the  public  use  specified,  upon  making  compensation  therefor,  and  that 
commissioners  of  appraisal  be  appointed  to  ascertain  the  compensation  to 
be  made  to  the  owners  for  the  property  so  taken." 

In  Re  Water  Com'rs  of  Amsterdam,  96  N.  Y.  360,  it  was  said: 

"It  has  been  uniformly  held  that,  In  proceedings  of  this  character,  ex- 
treme accuracy  is  essential  for  the  protection  of  the  rights  of  all  parties. 
In  re  New  York  C.  &  H.  R.  R.  Co.,  70  N.  Y.  181.  There  must  be  no  uncer- 
tainty in  the  description  of  the  property  to  be  taken,  nor  In  the  degree  of 
interest  to  be  acquired." 

Section  18  of  the  act  of  1890,  already  alluded  to,  confers  upon 
the  water  board  power,  "under  the  restrictions  and  conditions  men- 
tioned" in  the  statute — . 

"To  take  and  conduct  water  not  required  for  the  Erie  Canal,  from  Skan- 
eateles  Lake,  to  said  city,  through  a  pipe  or  main  not  exceeding  thirty 
inches  in  diameter,  for  the  purpose  of  supplying  said  city  and  its  inhab- 
itants with  water.  Before  any  water  shall  be  so  taken,  however,  the  water 
board  shall,  at  the  cost  and  expense  of  said  city,  increase  the  storage 
capacity  of  said  lake  sufficiently  to  store  therein  all  the  ordinary  flow  of 
its  watershed.  *  *  •  The  dam  and  all  structures  connected  therewith, 
together  with  the  regulation  at  all  times  of  the  flow  of  water  from  said 
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lake  into  the  aforesaid  pipe,  shall  be  and  continue  in  the  exclusive  charge 
and  control  of  the  superintendent  of  public  works." 

Further  provisions  are  made  as  to  the  power  of  the  state  officers, 
and  then  it  was  declared,  viz.: 

"It  being  understood  that  the  rights  of  the  city  of  Syracuse  hereby  con- 
ferred in  and  to  such  surplus  waters,  are  to  be  subject  always  to  the  supe- 
rior claims  of  the  state  thereto." 

The  act  then  provides  further  "restrictions  and  conditions"  upon 
the  power  given  to  the  city  to  take  and  conduct  water  not  required 
for  the  Erie  Canal  "through  a  pipe  not  exceeding  thirty  inches  in 
diameter,"  in  the  following  words: 

"Before  any  water  shall  be  taken  from  Ska  nea teles  Lake  under  the  pro- 
visions of  this  act,  the  city  of  Syracuse  shall  acquire  and  extinguish  all 
water-power  rights  upon  the  outlet  of  said  lake  to  be  affected  by  the  pro- 
posed storage  of  water." 

Kiparian  owners  upon  the  outlet  have  rights  and  privileges  "af- 
fected by  the  proposed  storage  of  water,"  and  those  rights  the  act 
authorized  and  required. the  city  "to  acquire  or  extinguish"  before 
taking  any  water  from  the  lake  under  the  provisions  of  this  act. 
The  terms  of  the  statute  received  construction  in  this  court  in  Hall 
v.  City  of  Syracuse,  71  Hun,  466,  2i  N.  Y.  Supp.  959,  and  it  was  there 
said : 

"By  chapter  291  of  the  Laws  of  1889,  the  Syracuse  water  board  was 
created,  and  power  was  conferred  upon  it  to  acquire,  by  purchase  or  con- 
demuation,  for  and  in  the  name  of  the  city  of  Syracuse,  any  property  neces- 
sary for  the  acquisition,  construction,  maintenance,  control,  and  operation 
of  the  system  of  waterworks  contemplated  by  the  act.  By  section  18  of 
this  act,  aB  amended  in  1890  (chapter  314),  it  was  authorized,  under  certain 
conditions,  to  take  water  from  the  Skaneateles  Lake.  One  of  the  provi- 
sions of  this  section  is  that:  'Before  any  water  shall  be  taken  from  Skan- 
eateles Lake,  under  the  provisions  of  this  act,  the  city  of  Syracuse  shall 
acquire  or  extinguish  all  water-power  rights  upon  the  outlet  of  said  lake, 
to  be  affected  by  the  proposed  storage  of  water.'  It  was  also  provided  that 
the  powers  granted  to  the  water  board  to  acquire  property  under  the  act, 
and  to  make  payment  therefor,  shall  be  deemed  to  include  full  power  and 
authority  to  do  and  perform  all  acts  and  things  necessary  and  proper  to 
enable  the  city  to  obtain  water  from  the  lake  under  the  provisions  of  the 
amended  section." 

It  may  be  observed  that  the  act  does  not,  in  terms,  define  the 
water  rights  and  privileges  of  the  owners  upon  the  outlet,  but  care- 
fully provides  that  whatever  rights  they  have  affected  by.  the  storage 
or  taking  authorized  shall  be  "acquired  or  extinguished  before  any 
water  shall  be  taken"  under  the  provisions  of  the  act.  According 
to  this  compact  entered  into  by  the  city  with  the  state,  by  accept- 
ing the  provisions  of  the  act,  it  becomes  clearly  the  imperative 
duty  of  the  city  to  acquire  and  extinguish  "all  water-power  rights 
upon  the  outlet  of  said  lake  to  be  affected  by  the  proposed  storage 
of  water."  As  we  have  already  mentioned,  one  of  the  restrictions 
and  conditions  imposed  upon  the  city,  precedent  to  the  right  to  take 
any  of  the  surplus  waters,  was  the  requirement  that  the  city  increase 
the  storage  capacity  of  said  lake  sufficiently  to  store  therein  all  the 
ordinary  flow  of  its  watershed.  To  enable  the  plaintiff  to  comply 
with  the  requirements  of  the  act,  its  petition  should  describe  and 
specify  all  the  water-power  rights  affected  by  the  proposed  storage 
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and  taking  of  water  from  the  lake.  It  seems  reasonable  to  suppose 
the  legislature  contemplated  the  necessity  of  extinguishing  all  the 
water  powers  and  rights  upon  the  outlet,  and,  because  of  that  neces- 
sity, required,  among  the  restrictions  and  conditions  imposed  upon 
the  city,  the  one  which  could  be  complied  with  only  by  acquiring  or 
extinguishing  such  rights  and  powers.  The  petition,  as  it  was 
after  being  amended,  and  as  it  was  precisely  when  the  special  term 
pronounced  its  judgment  in  which  it  was  determined  that  the  prop- 
erty named  therein  was  required  for  public  use,  and  that  the  city  was 
authorized  to  condemn,  did  not  describe  in  clear  and  definite  lan- 
guage all  the  water-power  rights  of  the  several  defendants  owning 
property  upon  the  outlet  mentioned  in  the  petition  and  the  sched- 
ules thereto.  In  the  seventh  subdivision  of  the  petition  the  following 
language  is  found: 

"The  city  of  Syracuse  hereby  asks  to  condemn  and  acquire  all  the  prop- 
erty, rights,  title,  and  Interest  of  the  defendants,  and  every  of  them,  of,  in, 
nnd  to  the  waters  of  Skaneateles  Lake  and  Its  watershed  not  required  by 
the  state  of  New  York  for  the  Erie  Canal,  and  to  any  part  and  use  thereof 
as  the  same  flows,  or  might  flow,  through  the  outlet  of  said  lake,  along, 
over,  upon,  contiguous,  and  appurtenant  to  said  parcels,  respectively,  ex- 
cept for  the  use,  diversion,  and  storage  thereof  for  the  uses  and  purposes 
of  the  city  of  Syracuse  and  its  inhabitants,  as  a  source  of  water  supply,  as 
aforesaid." 

In  the  prayer  of  the  petition  it  was  asked  that  it  may  be  adjudged 
that  the  public  use  requires  the  condemnation  of — 

"All  the  right,  title,  and  Interest  of  the  defendants,  respectively,  and  every 
of  them,  of,  in,  and  to  the  waters  of  Skaneateles  Lake  and  Its  watershed, 
as  the  same  flow,  or  might  otherwise  flow,  in  the  outlet  of  said  lake,  and 
upon,  along,  over,  contiguous,  and  appurtenant  to  the  several  parcels  of 
land  described  in  the  schedules  hereof,  owned  by  them,  respectively,  or  In 
which  they  have  any  interest,  except  so  much  thereof  as  from  time  to  time, 
by  lawful  authority  of  the  state  of  New  York  and  its  representatives,  may 
be  discharged  from  said  lake,  and  permitted  to  flow  through  the  outlet 
thereof  for  the  purpose  of  supplying  the  Erie  Canal;  and  that  the  plaintiff 
is  entitled  to  take,  hold,  and  forever  enjoy  the  right  to  store,  divert,  and 
use  the  waters  of  Skaneateles  Lake  as  a  reservoir  and  source  of  water 
supply  for  the  city  of  Syracuse  and  its  inhabitants  as  aforesaid,  except  so 
much  thereof  as  from  time  to  time,  by  lawful  authority  of  the  state  of  New 
York  and  its  officers,  may  be  discharged  from  said  lake,  and  permitted  to 
flow  through  the  outlet  thereof,  for  the  purpose  of  supplying  the  Erie 
Canal." 

In  the  schedules,  after  referring  specifically  to  the  property  of 
each  defendant,  it  was  said: 

"The  plaintiff  asks  to  condemn  and  acquire,  all  and  several,  the  rights, 
title,  and  Interest  of  the  defendants  •  •  *  of,  in,  and  to  the  waters  of 
Skaneateles  Lake  and  its  watershed  not  required  by  the  state  of  New  York 
for  the  Erie  Canal,  as  the  same  flow,  or  might  otherwise  flow,  in  the  outlet 
of  said  lake,  and  upon,  along,  over,  contiguous,  and  appurtenant  to  the 
land  and  premises  adjacent  to  said  outlet  described." 

Then  follow  descriptions  of  the  sundry  parcels  owned  by  the  sev- 
eral defendants  against  whom  the  proceedings  were  instituted. 

Notwithstanding  the  interpretation  given  to  section  18  of  the  act  of 
1890  at  the  trial  term,  and  the  construction  of  the  amended  petition 
found  in  the  judgment  entered  upon  the  decision  made  at  the  trial 
term,  extensive  discussions  were  held  before  the  commissioners  as 
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to  the  meaning  of  the  language  used  in  the  petition,  so  far  as  it 
relates  to  a  description  of  the  property  and  water  rights  specified  and 
required  to  be  obtained  by  the  provisions  of  the  act  The  commis- 
sioners, before  closing  their  awards,  inserted  therein  the  following 
language: 

"The  foregoing  awards  of  compensation  are  based  upon  an  appropriation 
by  the  city  of  Syracuse  of  all  the  water  rights  of  the  several  claimants  of. 
In,  and  to  the  waters  of  Skaneateles  Lake  and  Its  watershed,  with  the  right 
to  store  in  said  lake,  and  to  divert  therefrom,  as  may  at  any  time  be  author- 
ized by  law,  so  much  of  the  waters  of  said  lake  and  its  watershed  as  shall 
not  be  required  by  the  state  of  New  York  for  the  Erie  Canal." 

As  already  stated,  section  3360  of  the  Code  requires  the  petition 
to  contain  "a  specific  description  of  the  property  to  be  condemned 
and  its  location,  by  metes  and  bounds,  with  reasonable  certainty"; 
and  subdivision  8  provides  that  the  demand  for  relief  shall  be  for 
the  condemnation  "of  the  real  property  described,"  and  that  commis- 
sioners of  appraisal  be  appointed  to  ascertain  the  compensation  to 
be  made  "to  the  owners  for  the  property  so  taken.*'  It  was  the  duty 
of  the  plaintiff  to  obey  the  provisions  of  the  statute,  and  implicitly 
and  accurately  follow  its  requirements.  In  doing  so,  it  was  its 
duty  to  insert  an  accurate,  specific  description,  with  reasonable  cer- 
tainty, of  the  precise  property  rights  to  be  condemned,  to  the  end 
that  the  proceedings  should  comply  with  the  statute,  and  the  de- 
fendants be  enabled  by  the  petition  to  understand  just  what  is 
taken  from  them,  and  just  what  is  left,  if  anything,  after  the  taking 
has  been  had  under  the  proceedings  instituted  by  the  petition.  The 
ownership  which  the  defendants  have  in  the  water  flow  and  water 
rights  is  a  corporeal  right, — "an  incident  of  property  in,  and  parcel 
of  the  land  owned  by  them."  Scriver  v.  Smith,  100  N.  Y.  471,  3 
N.  E.  675;  Ang.  Water  Courses,  §  90.  In  Re  New  York  O.  & 
H.  R.  R  Co.,  70  N.  Y.  191,  it  was  said  there  must  be  no  uncertainty 
in  the  description,  nor  in  the  degree  of  interest  to  be  acquired.  To 
the  same  effect  is  In  re  Water  Com'rs  of  Amsterdam,  96  N.  Y.  361.  In 
Hayden  v.  State,  132  N.  Y.  533,  30  N.  E.  961,  it  was  held  that,  where 
a  permanent  appropriation  is  sought  to  be  had  of  land  or  water, 
"the  quantity  must  be  definitely  ascertained  and  described,  so  that 
the  owner  may  know  how  much  has  been  taken,  and  what  he  is  enti- 
tled to  be  compensated  for."  And  in  the  course  of  the  opinion 
it  was  said: 

"If  the  water  to  be  appropriated  is  described  as  all  In  a  certain  lake,  or  all 
flowing  in  a  particular  stream,  such  would,  undoubtedly,  be  a  sufficiently 
definite  description.  But  In  this  case  the  resolution  did  not  state  that  all  of 
the  water  of  the  outlet,  or  that  any  particular  quantity  or  part  of  it,  was  ap- 
propriated, and  the  description  was  too  indefinite  to  effect  a  legal  appropria- 
tion." 

In  People  v.  Board  of  Trustees,  137  N.  Y.  89,  32  N.  E.  1111,  a 
statute  authorizing  condemnation  proceedings  was  under  considera- 
tion, and  Andrews,  C.  J.,  observed,  "the  statute  can  only  be  satisfied 
by  a  reasonably  accurate  description  by  boundaries  or  fixed  monu- 
ments"; and  in  that  case  it  was  intimated  that  the  difficulty  was  not 
cured  because,  in  the  course  of  the  hearing,  the  claim  of  the  peti- 
tioner was  limited  "to  a  strip  of  land  ninety  feet  in  length."  In 
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Railway  Co.  v.  Dominick,  55  Hun,  199,  8  N.  Y.  Bupp.  151,  condemna- 
tion proceedings  were  brought  in  review,  and  it  was  there  said  that, 
in  a  proceeding  "to  condemn  property  rights,  extreme  accuracy  is 
required  in  the  description  of  the  property  sought  to  be  acquired, 
and  there  must  be  no  uncertainty  in  such  description,  or  in  the  degree 
of  interest  sought  to  be  acquired."  In  the  course  of  the  opinion  in 
that  case  it  was  said  "the  property  owner's  rights  should  not  be  left 
even  to  doubtful,  though  plausible,  construction."  It  was  claimed 
by  the  learned  counsel  for  the  plaintiff  before  the  special  term,  and 
before  the  commissioners,  and  has  been  argued  before  this  court 
that  the  "appropriation  by  the  state  in  1843  of  the  Skaneateles  waters 
cut  off  the  right  of  riparian  owners  along  the  outlet";  and  a  similar 
claim  was  made  by  the  attorney  general,  in  behalf  of  the  state,  in  the 
case  of  Waller  v.  State,  144  N.  Y.  579,  593,  39  N.  E.  680.  That  claim 
has  been  refuted  by  the  court  of  appeals  since  the  decision  of  this 
case  at  special  term,  and  that  court  has  held  "that  the  rights  of  the 
owners  on  the  stream  below  were  not  included  in  the  words  of 
appropriation  in  the  resolution  of  the  canal  board,  and  so  they  had 
no  grounds  upon  which  to  base  an  appearance,  and  claim  any  per- 
manent damage  to  their  rights."    In  the  course  of  the  opinion  of 

Peckham,  J.,  delivered  in  that  case,  he  said: 

/ 

"We  do  not  think  that  by  the  action  of  the  canal  board  or  the  canal  com- 
missioners, or  their  combined  action,  these  rights  of  the  owners  upon  the 
stream  below  were  Included  In  the  words  of  appropriation  In  the  resolution  of 
the  canal  board.  Therefore,  neither  they  nor  their  predecessors  had  any 
ground  to  base  an  appearance  upon  before  the  canal  appraisers,  and  attempt 
to  prove  any  permanent  damage  to  their  rights  by  virtue  of  the  resolution  of 
appropriation.  The  appropriation  did  not  touch  them  or  their  rights.  •  *  * 
This  policy  on  the  part  of  the  state  not  to  then  take  the  rights  of  the  riparian 
owners  further  down  the  stream  was  not  unwise  at  the  time.  For  more  than 
twenty  years  after  the  appropriation,  as  stated,  there  was  no  trouble  with 
these  owners,  and  the  state  had  all  the  water  It  required.  And  for  more  than 
twenty  years  In  addition  the  occasions  have  been  few  for  withholding  the 
water  to  the  damage  of  the  owners.  It  would  probably  have  been  quite  ex- 
pensive to  extinguish  those  rights  at  that  time,  and  the  necessity  for  doing 
so  was  not  present  The  state  continued  on,  therefore,  and  when  the  necessity 
arose  for  temporary  withholding  water  it  was  done,  its  liability  for  the  dam- 
age it  thus  caused  was  acknowledged,  and  it  was  paid  by  legislative  action. 
It  is  conceded  that  the  state  has  never  in  fact  paid  for  the  permanent  appro- 
priation of  these  rights,  and  we  find  no  hardship  in  making  it  liable  for 
causing  them  temporary  damage  since  the  last  payment  on  that  account 
*  •  •  The  act  itself,  however,  which  enabled  the  city  of  Syracuse  to  take 
the  water  upon  conditions  specified,  recognizes  that  there  might  be  important 
rights  on  the  part  of  these  lower  owners  on  the  stream;  and  indeed  the  act 
seems  to  assume  that  there  were,  and  It  provides  that  the  city  shall  not  go 
on  with  the  construction  of  the  work  unless,  under  certain  circumstances, 
those  rights  are  extinguished  as  provided  for  in  the  act" 

That  opinion  comes  to  the  conclusion  that  "the  claimants  made 
out  a  good  cause  of  action  against  the  state  for  damages  sustained 
by  them  by  the  withholding  of  the  waters  of  the  Skaneateles  creek" 
(or  outlet)  in  1892,  as  described  in  their  claims.  It  seems,  as  be- 
tween the  plaintiff  and  the  defendants,  the  defendants,  as  owners, 
were  entitled  to  a  free  and  uninterrupted  flow  of  the  water  in  the 
outlet,  without  any  interference,  diminution,  or  depreciation  thereof 
on  the  part  of  the  state,  until  the  water-power  rights  and  privileges 
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were  acquired  and  extinguished  by  the  city.  The  legislature  is  the 
sole  judge  of  the  expediency  of  allowing  an  interference  with  the 
natural  rights  of  the  citizens  of  the  state  in  water  powers  and  rights 
owned  by  them,  and  as  to  the  expediency  of  exercising  the  right  of 
eminent  domain  for  any  public  purpose.  Varick  v.  Smith,  5  Paige, 
137.  In  Re  Poughkeepsie  Bridge  Co.,  108  N.  Y.  490,  15  N.  E.  601, 
Andrews,  J.,  said: 

"The  power  of  eminent  domain,  which  resides  In  the  state,  as  an  attribute 
of  sovereignty,  Is  nevertheless  dormant  until  called  Into  exercise  by  an  act  of 
the  legislature.  Until  a  statute  authorizes  an  exercise  of  the  power,  it  is 
latent  and  potential  merely,  and  not  active  or  efficient;  and  the  state  can 
neither  exercise  the  prerogative,  nor  can  it  delegate  Its  exercise,  except 
through  the  medium  of  legislation.  Therefore  it  is  that  wherever  an  attempt 
is  made,  either  by  the  officers  of  the  state,  or  by  a  corporation  organized  for  a 
public  purpose,  to  take  private  property  under  the  power  of  eminent  domain, 
the  officers  or  body  claiming  the  right  must  be  able  to  point  to  the  statute 
conferring  It  In  the  absence  of  statutory  authority,  private  property  cannot 
be  invaded  by  this  power,  however  strong  may  be  the  reasons  for  the  appro- 
priation. In  construing  statutes  which  are  claimed  to  authorize  the  exercise 
of  the  power  of  eminent  domain,  a  strict,  rather  than  a  liberal,  construction 
Is  the  rule.  Such  statutes  assume  to  call  into  active  operation  a  power  which, 
however  essential  to  the  existence  of  the  government,  Is  In  derogation  of  the 
ordinary  rights  of  private  ownership,  and  of  the  control  which  an  owner 
usually  has  of  his  property." 

Under  that  wholesome  doctrine,  it  is  not  unreasonable  to  exact 
of  the  petitioner  in  this  case  that  it  should  fulfill  and  carry  out  all 
the  conditions  and  restrictions  imposed  upon  it  by  the  legislative 
acts  under  which  it  seeks  to  derive  important  and  valuable  rights 
and  privileges.  So  far  as  the  conditions  and  restrictions  found  in 
the  statute  relate  to  the  rights  of  the  defendants,  they  are  entitled 
to  have  the  full  benefit  thereof.  Nor  does  the  fact  that  the  legisla- 
ture authorized  the  plaintiff  to  take  by  means  of  a  conduit  with 
30-inch  carrying  capacity,  which  would  be  about  15,000,000  gallons 
per  day,  deprive  the  defendants  of  the  right  to  have  the  full  benefit 
of  the  restrictions  and  conditions  named  in  the  act  carried  out,  and 
that  the  acquisition  or  extinguishment  shall  be  of  all  water  powers 
and  water  rights  upon  the  outlet.  Earl,  J.,  in  speaking  of  the  acts 
authorizing  the  city  to  acquire  water,  says,  in  Sweet  v.  City  of  Syra- 
cuse, supra: 

"The  right  given  to  the  city  of  Byracuse  to  draw  water  from  the  lake  to, 
as  we  have  seen,  In  Its  very  largest  extent,  a  mere  license,  to  be  exercised 
under  the  constant  supervision  of  the  state,  and  subject  to  its  paramount 
right  and  control.  •  •  *  This  Is  not  a  gratuitous  appropriation.  The 
city  Is  to  Increase  the  storage  capacity  of  the  lake,  and  erect  and  maintain 
at  its  own  expense  a  dam,  and  the  structures  connected  therewith.  There 
are  two  parties  to  the  bargain,  each  of  which  gets  some  advantage." 

And  it  was  competent  for  the  legislature  to  enact  that,  "before  any 
water  shall  be  taken  from  Skaneateles  Lake  under  the  provisions  of 
this  act,  the  city  of  Syracuse  shall  acquire  or  extinguish  all  water 
power  rights  upon  the  outlet  of  said  lake  to  be  affected  by  the  pro- 
posed storage  of  water."  Judge  Peckham,  at  page  599,  144  N.  Y., 
and  page  080,  39  N.  E.,  of  Waller  v.  State,  distinctly  assumes  that 
the  state  had  not  acquired  the  rights  of  riparian  owners  upon  the 
outlet.    He  says: 
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"This  policy  on  the .  part  of  the  state  not  to  then  take  the  rights  of 
riparian  owners  further  down  the  stream  was  not  unwise  at  the  time. 
•  *  •  It  would  probably  have  been  quite  expensive  to  extinguish  those 
rights  at  that  time,  and  the  necessity  for  doing  so  was  not  present" 

It  was  competent  for  the  legislature  in  1890,  in  amending  section 
18,  to  declare  the  necessity,  and  by  imperative  requirement,  as  a 
condition  of  the  license  then  given  to  the  city,  to  burden  it  with 
the  duty  to  "acquire  or  extinguish  all  water  power  rights  upon  the 
outlet  of  said  lake  to  be  affected  by  the  proposed  storage  of  water." 

Neither  the  petition,  the  findings  of  the  trial  court,  the  judgment, 
or  the  award  of  the  commissioners,  "specify"  or  "describe"  definitely 
and  certainly  the  quantity  of  water  necessary  for  the  Erie  Canal. 
The  canal  is  some  nine  miles  from  the  lake,  and  it  ia  supposed  that 
the  water  that  passes  from  the  lake  goes  down  along  the  outlet  be- 
fore it  reaches  the  canal,  requiring  a  lapse  of  something  like  12 
hours'  time.  In  the  language  used  by  the  learned  attorney  general 
in  another  forum,  it  may  be  properly  said  "the  quantity  of  water  used 
for  the  canal  is  necessarily  uncertain,  depending  on  the  volume  of 
commerce,  and  accidents  to  the  canal  banks."  The  theory  of  the 
plaintiff,  as  evinced  by  its  petition,  and  announced  at  the  trial  term, 
and  as  indicated  by  the  decision  and  judgment  thereof,  as  well  as  the 
special  language  found  in  the  awards,  seems  to  be  based  upon  the 
idea  that  the  state,  by  virtue  of  the  resolution  of  1843,  worked  an 
invasion  of,  and  an  acquisition  of,  the  original  water  rights  and 
privileges  of  the  owners  of  the  lands  upon  the  outlet.  The  logic 
and  theory  of  the  opinion  in  Waller  v.  State,  supra,  are  adverse  to 
such  theory,  as  in  the  latter  case  the  court  held  "the  rights  of  the 
owners  upon  the  stream  below  were  not  included  in  the  words  of 
appropriation  in  the  resolution  of  the  canal  board."  It  has  been 
repeatedly  held  that  the  right  to  divert  the  waters  from  a  natural 
stream  "can  only  be  acquired  under  and  by  virtue  of  the  sovereign 
right  of  eminent  domain,  and  upon  making  just  compensation."  Va- 
rick  v.  Smith,  6  Paige,  137;  Clinton  v.  Myers,  46  N.  Y.  511;  Scriver 
v.  Smith,  100  N.  Y.  471,  3  N.  E.  675;  Smith  v.  City  of  Rochester,  92 
N.  Y.  465,  and  cases  cited  in  the  opinion  of  Ruger,  C.  J.  The  doctrine 
of  the  cases  just  mentioned  was  referred  to  with  approval  in  Hardin 
v.  Jordan,  140  U.  S.  394,  11  Sup.  Ct.  808,  838.  The  acts  of  1889  and 
1890  authorized  the  plaintiff,  in  furtherance  of  its  system  of  water- 
works, to  bring  to  its  aid  the  power  of  eminent  domain,  it  being 
competent  for  the  legislature  to  give  such  power.  In  re  Union  Ferry 
Co.,  98  N.  Y.  153.  The  proceedings  instituted  by  the  plaintiff  rest 
upon  those  acts  and  the  general  condemnation  law  found  in  the 
Code. 

The  logic  and  doctrine  of  the  opinion  delivered  in  Waller  v.  State, 
supra,  since  the  trial  and  decision  of  these  cases  at  special  term,  and 
the  views  herein  expressed,  lead  to  the  conclusion  that,  under  the 
peculiar  circumstances  of  these  cases,  the  judgment  at  special  term, 
and  the  awards  and  order  confirming  the  same,  should  be  reversed, 
as  to  the  appellants.  However,  the  petitioner  may  be  able  to  sup- 
ply the  necessary  averments,  and  may  also  be  able  to  cure  the 
defects  of  description;  and  it  should  therefore  have  leave,  if  so  ad- 
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vised,  to  apply  at  special  term,  with  the  proper  papers,  for  the  amend- 
ment of  the  present  petition  and  proceedings.  If  such  amendment 
be  granted,  the  present  proceedings  may  stand,  and  be  continued,  as 
to  the  appellants.  The  order  so  far  as  appealed  from  is  reversed,  with 
$  10  costs  and  disbursements,  and  appraisal  vacated,  and  judgment 
reversed,  with  costs  of  the  appeal  to  the  appellants,  and  a  new  trial 
granted,  if  plaintiff  elects,  within  30  days  after  the  entry  of  an  order 
upon  this  decision,  to  proceed  with  the  proceedings,  and  applies  for 
leave  to  amend  its  petition.  If  such  leave  is  not  applied  for  or 
granted,  the  petition  is  dismissed,  with  costs  of  this  appeal  and  the 
trial  court    All  concur. 


CITY  OF  SYRACUSE  V.  SKANEATELBS  PAPER  CO.  et  aL 
(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 
Appeal  from  special  term,  Onondaga  county. 

Proceeding  by  the  city  of  Syracuse  against  the  Skaneateles  Paper  Company, 
the  Lakeside  Paper  Company,  Forest  O.  Weeks,  Sarah  A.  Weeks,  Richard  M. 
Stacey,  Mary  R.  Stacey,  Leonard  H.  Earll,  Harriet  E.  Earn,  the  Glenslde 
Woolen  Mills,  Central  New  York  Electric  Light  &  Power  Company,  Simon  D. 
Paddock,  Charles  Barrow,  and  Caroline  M.  Barrow,  Impleaded,  to  condemn 
real  estate.  From  an  order  made  on  the  19th  of  May,  1894,  "denying  the  mo- 
tion of  said  defendants  and  others  to  vacate  and  set  aside  the  decision,  judg- 
ment, and  order  in  said  proceeding,  and  the  appointment  of  commissioners 
therein,  and  dismissing  the  proceedings  and  petition  therein,  and  for  other 
and  further  relief,  and  from  the  whole  of  said  order,"  defendants  appeal. 
Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

George  Barrow,  Knapp,  Nottingham  &  Andrews,  and  Chas.  A.  Hawley,  for 
appellants. 

Charles  L.  Stone,  W.  A.  Beach,  and  George  N.  Kennedy,  for  respondent. 

PER  CURIAM.  Inasmuch  as  the  conclusion  has  been  reached  by  this  court 
In  the  case  of  City  of  Syracuse  v.  Stacey,  33  N.  Y.  Supp.  929,  for  the  reasons 
stated  In  the  opinion  of  HARDIN,  P.  J.,  therein,  that  the  judgment  and  order 
appointing  commissioners,  and  the  order  of  confirmation  of  their  report,  should 
be  reversed,  and  the  appraisal  vacated,  as  will  more  fully  appear  by  reference 
to  the  order  made  In  accordance  with  the  opinion  in  that  case,  It  Is  deemed 
unnecessary  to  consider  the  merits  of  the  appeal  from  the  order  denying 
the  motion  made  by  the  defendants  to  vacate  and  set  aside  the  decision  and 
judgment  and  orders  In  said  proceeding;  and  therefore  the  appeal  from  the 
order  herein  referred  to  Is  dismissed,  without  costs  to  either  party.  Appeal 
dismissed,  without  costs  to  either  party. 


(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 
Appeal  from  special  term,  Onondaga  county. 

Proceedings  by  the  city  of  Syracuse  against  Richard  M.  Stacey,  the  Skan- 
eateles Savings  Bank,  and  others,  to  condemn  real  estate.  From  "so  much  of 
the  order  made  in  said  proceeding  at  a  special  term  held  In  Syracuse  on 
May  19,  1894,  and  entered  in  Onondaga  county  clerk's  office  on  June  20,  1894, 
confirming  the  award  of  commissioners  of  appraisal  herein  as  allows  or  di- 
rects the  recovery  of  costs  against  the  plaintiff  by  the  defendant  herein,  or 
any  of  them,  and  also  from  so  much  thereof  as  allows  or  directs  recovery 
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against  the  plaintiff  of  an  additional  allowance  by  the  defendants  herein,  or 
any  of  them,"  petitioner  appeals.  Reversed. 
Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

O.  L.  Stone,  W.  A.  Beach,  and  Geo.  N.  Kennedy,  for  appellant 
Knapp,  Nottingham  &  Andrews,  George  Barrow,  and  Charles  A.  Hawley, 
for  respondents. 

PER  CURIAM.  Inasmuch  as  we  have  reached  the  conclusion  at  this  term, 
for  the  reasons  stated  In  the  opinion  of  HARDIN,  P.  J.,  In  City  of  Syracuse 
v.  Stacey.  33  N.  Y.  Supp.  929,  that  the  order  of  confirmation  and  the  judg- 
ment of  the  special  term  appointing  commissioners  should  be  reversed,  and 
tae  appraisal  vacated  and  set  aside,  it  follows  as  a  sequence  that  the  order 
awarding  costs  to  the  respondents  against  the  plaintiffs,  and  an  extra  allow- 
ance, in  so  far  as  It  is  appealed  from,  should  fall  and  be  vacated.  Order,  so 
far  as  It  awards  costs  and  an  extra  allowance  to  any  of  the  respondents 
against  the  plaintiff,  vacated  and  set  aside. 


CITY  OP  SYRACUSE  v.  SKANEATELES  PAPER  CO.  et  aL 
(Supreme  Court,  General  Term,  Fourth  Department.  May  4,  1895.) 
Appeal  from  special  term,  Onondaga  county. 

Proceeding  by  the  city  of  Syracuse  against  the  Skaneateles  Paper  Com- 
pany, the  Lakeside  Paper  Company,  Forest  G.  Weeks,  and  Sarah  A.  Weeks, 
impleaded  with  Richard  M.  Stacey  and  others,  to  condemn  real  estate.  From 
so  much  of  an  order  as  amended  the  petition  and  schedules,  defendants  ap- 
peal. Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Knapp,  Nottingham  &  Andrews,  for  appellants. 
C.  L.  Stone  and  W.  A.  Beach,  for  respondent 

PER  CURIAM.  Inasmuch  as  our  opinion  In  the  principal  case  leads  to  a 
reversal  of  a  preliminary  judgment,  and  vacating  the  appraisals  and  revers- 
ing the  orders  of  confirmation,  and  as  it  will  become  necessary,  if  the  plain- 
tiff further  prosecutes  this  proceeding,  to  amend  Its  petition  and  schedule,  it 
is  therefore  unnecessary  to  pass  upon  the  question  of  the  propriety  of  the  dis- 
cretion exercised  by  the  special  term  In  granting  the  order  appealed  from. 
We  may  therefore  properly  vacate  the  order  without  prejudice  to  either 
party,  and  without  costs  to  either  party,  so  far  as  It  is  appealed  from.  The 
portions  of  the  order  of  the  special  term  of  June  17,  1893,  entered  June  30. 
1893,  directing  an  amendment  of  the  petition  and  schedules,  so  far  as  ap- 
pealed from,  vacated,  without  prejudice  to  either  party,  and  without  costs  to 
either  party. 


(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 
Appeal  from  special  term,  Onondaga  county. 

Proceeding  by  the  city  of  Syracuse  against  Richard  M.  Stacey,  Leonard  H. 
Karll,  the  Glenslde  Woolen  Mills,  Central  New  York  Electric  Light  &  Power 
Company,  Simon  D.  Paddock,  George  Barrow,  and  others,  to  condemn  real 
estate.  From  "an  order  made  in  said  proceeding  at  a  special  term  of  said 
court  held  In  Syracuse  on  May  19,  1894,  •  •  •  denying  motion  of  said  de- 
fendants and  others  to  send  back  to  the  commissioners  of  appraisal  herein 
the  report  made  and  filed  by  them  on  May  7,  1894,  and  requiring  and  direct- 
ing them  to  make  a  further  or  supplemental  report  and  from  the  whole  of 
said  order,"  defendants  appeal.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 
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George  Barrow,  Knapp,  Nottingham  &  Andrews,  and  Charles  A.  Hawley, 
for  appellants. 

a  L.  Stone,  W.  A.  Beach,  and  Geo.  N.  Kennedy,  for  respondent. 

PER  CURIAM.  Having  at  this  term  reached  the  conclusion,  for  the  reasons 
stated  in  the  opinion  of  HARDIN.  P.  J.,  in  City  of  Syracuse  v.  Stacey,  33  N. 
Y.  Supp.  929,  that  the  judgment  and  order  appointing  the  commissioners 
snould  be  reversed,  and  appraisal  vacated,  and  the  order  of  confirmation  re- 
versed. It  is  unnecessary  to  pass  upon  the  questions  presented  by  the  appeal 
herein,  and  the  order  should  be  vacated  and  set  aside.  Order  denying  motion 
to  send  back  to  the  commissioners  of  appraisal  herein  the  report  made  by 
them  on  May  7,  1894,  vacated  and  set  aside,  without  costs  to  either  party 
upon  this  appeal 


CITY  OF  SYRACUSE  v.  SKANEA TELES  PAPER  CO.  et  «J. 
(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1895.) 
Appeal  from  special  term,  Onondaga  county. 

Proceeding  by  the  city  of  Syracuse  against  the  Skanea teles  Paper  Company 
and  the  Lakeside  Paper  Company  to  condemn  real  estate.  From  an  order 
denying  a  motion  to  amend  the  notice  of  appeal  from  final  order  of  confirma- 
tion nunc  pro  tunc  as  of  July  9,  1894,  defendants  appeal;  and  from  other 
parts  of  the  order,  amending  the  notice  of  appeal  from  the  final  order  of  con- 
firmation, plaintiff  appeals.  Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Knapp,  Nottingham  &  Andrews,  for  appellant. 

C.  L.  Stone,  W.  A.  Beach,  and  Geo.  N.  Kennedy,  for  respondent 

PER  CURIAM.  The  result  reached  In  City  of  Syracuse  v.  Stacey,  S3  N. 
Y.  Supp.  929,  as  evidenced  by  our  opinion  and  decision  in  that  case,  seems  to 
supersede  the  necessity  of  considering  and  deciding  the  questions  presented 
by  the  order  Involved  in  this  appeal.  Order  vacated  and  set  aside,  without 
costs  to  either  party. 


(86  Hun,  343.) 

CITY  OF  SYRACUSE  v.  BENEDICT  et  aL 
(Supreme  Court,  General  Term,  Fourth  Department  May  4, 1895.) 

1.  Eminent  Domain— Extent  of  Right. 

Laws  1889,  c.  291,  as  amended  by  Laws  1890,  c.  314,  authorizing  the 
Syracuse  water  board  to  take  from  the  Skaneateles  Lake  water  not 
required  for  the  Erie  Canal,  through  a  pipe  not  exceeding  30  Inches  In 
diameter,  for  the  purpose  of  supplying  the  city  of  Syracuse  with  water, 
does  not  authorize  It  to  condemn  the  right  to  lay  any  other  pipe  than 
the  one  specified. 

2.  Same— Burden  of  Proof1 — Averments  Df.nied  by  Answer. 

Averments  in  a  petition  to  condemn  land  which  are  denied  by  the 
answer  must  be  proved  by  petitioner,  as  the  condemnation  law  (Code 
Civ.  Proc.  9  8357  et  seq.)  contains  no  provision  dispensing  therewith. 
8.  Same— Separate  Bills  of  Costs. 

Code  Civ.  Proa  §  3372,  providing  that  if  a  trial  has  been  had,  and  all 
of  the  issues  determined  in  favor  of  plaintiff,  plaintiff  may  recover  costs 
of  any  defendant  answering,  to  be  taxed  at  the  same  rate  as  in  an 
action,  does  not  authorize  separate  bills  of  costs  against  defendants 
who  answer  jointly  in  a  proceeding  to  condemn  land  owned  by  them  as 
partners. 

Appeal  from  special  term,  Onondaga  county. 
Proceeding  by  the  city  of  Syracuse  against  Sidney  L.  Benedict 
and  others.    From  an  order  in  favor  of  plaintiff,  defendants  Bene- 
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diet  and  Martin  appeal,  specifying  in  the  notice  of  appeal  that  they 
intended  to  bring  up  for  review  the  judgment,  and  all  proceedings 
antecedent,  as  well  as  subsequent  to,  said  judgment.  Reversed. 

This  was  a  proceeding  brought  by  the  plaintiff,  in  aid  of  the  provisions  of 
chapter  291  of  the  Laws  of  1889,  entitled  "An  act  to  establish  and  maintain 
a  water  department  in  and  for  the  city  of  Syracuse,"  as  amended  by  chapter 
314  of  Laws  of  1890,  to  acquire  by  right  of  eminent  domain  certain  property, 
rights,  and  easements  of  28  defendants,  over  whose  lands  a  proposed  con- 
duit line  passed  from  Skaneateles  Lake  to  the  city  of  Syracuse.  The  petition 
of  plaintiff  is  dated  and  verified  November  21,  1892,  and  was  presented  at  a 
special  terhi  of  the  supreme  court  at  Syracuse  on  December  3,  1892.  The 
appellants,  Benedict  and  Martin,  among  others,  put  In  an  answer,  and  the 
issues  joined  were  brought  to  trial  at  special  term.  Upon  the  decision  of  the 
court  there  made,  the  Judgment  was  entered  referred  to  in  the  notice  of  ap- 
peal. In  pursuance  of  the  Judgment,  appraisers-  were  appointed  by  order 
dated  December  31,  1892.  They  afterwards  made  a  report,  and  an  order  of 
confirmation  was  made  on  2d  May,  1893,  which  is  the  order  appealed  from. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

G.  R.  Milford,  for  appellants. 

W.  A  Beach  and  Ohas.  L.  Stone,  for  respondent. 

PER  CURIAM.  1.  By  section  18  of  the  act  of  1889,  as  amended 
by  the  act  of  1890,  it  is  provided  as  follows: 

"The  Syracuse  water  board  Is  hereby  authorized,  under  the  restrictions 
and  conditions  hereinafter  mentioned  to  take  and  conduct  water  not  required 
for  the  Erie  Canal,  from  Skaneateles  Lake,  to  said  city,  through  a  pipe  or 
main  not  exceeding  thirty  Inches  in  diameter  for  the  purpose  of  supplying 
said  city  and  its  inhabitants  with  water." 

It  was  held  and  decided  by  the  special  term  on  the  trial  of  the 
issues  "that  the  plaintiff  is  entitled  in  this  proceeding  to  acquire 
and  condemn  the  right  to  lay,  maintain,  operate,  and  repair  within 
the  limits  of  the  property  acquired  for  the  purpose,  not  merely  the 
one  thirty-inch  conduit  pipe  specified  in  the  statute,  and  referred  to 
in  the  petition,  but  also  the  right  to  lay,  maintain,  operate,  and  re- 
pair within  said  limits  such  other  conduit  pipe  or  pipes  as  from 
time  to  time  the  public  use  of  said  city  hereinbefore  referred  to  may 
require,  and  as  the  city  may  at  any  time  be  entitled  to  construct  and 
lay."  In  the  judgment  entered  on  the  decision,  it  was  adjudged 
that  the  plaintiff  was  entitled  to  condemn  and  acquire  "the  right  to 
lay,  relay,  maintain,  and  repair  thereon  such  water  pipe  or  pipes  as 
shall  be  necessary  or  proper  for  the  purpose  of  conveying  water 
from  Skaneateles  Lake  to  said  city,  and  to  make  such  excavations 
and  perform  such  other  work  thereon  as  may  be  necessary  in  the 
laying  of  said  conduit  pipe  or  pipes,  and  for  its  future  care  and 
maintenance."  We  are  of  the  opinion  that  the  court  erred  in  hold- 
ing that  the  plaintiff  had  the  right  to  condemn  the  right  to  lay  any 
other  pipe  or  pipes  than  the  one  specified  in  the  statute.  The 
grant  from  the  state  was  limited  to  the  water  that  could  be  con- 
ducted through  the  one  specified  pipe.  No  greater  right  was  given, 
however  much  the  city  might  in  the  future  need  it.  The  right  of 
eminent  domain  could  only  be  invoked  by  the  city  to  utilize  the 
grant  from  the  state  as  in  fact  made.  That  was  limited  to  the 
one  pipe  as  specified,  and 'we  cannot  assume  that  the  state  will  ever 
v.33N.Y.s.no.9— 60 
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increase  the  grant.  The  proposed  use  of  the  lands  of  the  owner 
must  be  clearly  embraced  within  the  legitimate  object  of  the  power 
conferred  by  the  state.  In  re  St  a  ten  Island  Rapid  Transit  K.  Co., 
103  N.  Y.  251,  257,  8  N.  E.  548;  In  re  Poughkeepsie  Bridge  Co.,  108 
N.  Y.  483, 15  N.  E.  601;  Lewis,  Em.  Dom.  §  253  et  seq. 

2.  It  was  found  by  the  special  term,  as  matter  of  fact,  that  the 
plaintiff  has  attempted  to  acquire  by  purchase  from  the  appellants 
the  property  or  rights  sought  to  be  obtained,  but  has  been  unable 
to  agree  with  them.  There  was  an  allegation  to  this  effect  in  the 
petition,  and  it  was  denied  by  the  answer.  There  was' no  proof 
that  sustained  the  finding,  and  it  is  erroneous,  unless  the  burden  is 
on  the  appellants  to  disprove  the  allegation.  This  was  held  to  be 
the  rule  in  some  cases  under  the  peculiar  provision  of  the  general 
railroad  act  (chapter  140,  Laws  1850,  §  15)  which  provided  that  on 
the  presentation  of  the  petition  any  of  the  persons  affected  "may 
show  cause  against  granting  the  prayer  of  the  petition,  and  may  dis- 
prove any  of  the  facts  alleged  in  it"  There  is,  however,  no  such 
provision  in  the  condemnation  law  (Code  Civ.  Proc  §  3357  et  seq.), 
and  we  held  at  this  term,  in  the  case  of  City  of  Syracuse  v.  Stacey, 
33  N.  Y.  Supp.  929,  that  a  similar  proceeding  under  the  Syracuse 
water  act  is  to  be  governed  by  the  provisions  of  the  Code.  The 
proceedings  (sections  3364-3368)  are  made  to  conform  to  similar 
proceedings  in  actions,  and  it  is  quite  evident  that  the  issues  are  to 
be  formed  and  tried  as  in  ordinary  actions.  As  said  in  Be  Broad- 
way &  S.  A.  R.  Co.,  73  Hun,  13,  25  N.  Y.  Supp.  1080:  "An  answer 
in  the  form  prescribed  by  section  3365  raises  an  issue,  and  the  cor- 
poration seeking  to  proceed  must  meet  it  by  proof."  We  are  of 
the  opinion  that  the  plaintiff  was  called  on  to  furnish  proof  of  its 
attempt  to  purchase  and  inability  to  acquire. 

3.  In  the  decree  and  judgment  it  is  directed  that  the  plaintiff 
recover  separate  bills  of  costs  against  the  said  defendants  Sidney  L. 
Benedict  and  Nelson  Martin.  In  the  petition  it  was  alleged  that 
Benedict  and  Martin  were  copartners,  and  owned  the  premises  as 
such,  and  it  is  so  found  in  the  decision.  The  answer  of  Benedict 
and  Martin  was  a  joint  one.    By  section  3372  it  is  provided: 

"If  a  trial  has  been  had  and  all  the  Issues  determined  In  favor  of  the  plain- 
tiff, costs  of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the  plaintiff 
shall  recover  of  any  defendant  answering,  the  costs  of  such  trial  caused  by 
the  interposition  of  the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the 
same  rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an  action  In 
the  supreme  court" 

Under  this  provision,  separate  bills  of  costs  should  not,  we  think, 
have  been  allowed  against  the  appellants.  See  Van  Tine  v.  Crane, 
1  Wend.  524;  17  Am.  &  Eng.  Enc.  Law,  918.  Order  appealed  from 
reversed,  with  f  10  costs  and  disbursements,  and  appraisal  vacated, 
and  judgment  reversed,  with  costs  of  the  appeal  to  the  appellants, 
and  new  trial  ordered. 
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CROSS  v.  CITY  OF  ELMIRA. 


(Supreme  Court,  General  Term,  Fourth  Department  May  4,  1866.) 

Municipal  Corporations— Action  against' — Notice  of  Claim. 

A  notice  of  a  claim  against  a  city  for  injuries  caused  by  falling  on  a  de- 
fective sidewalk  stated  that,  "while  walking  eastward  on  the  plank  side- 
walk on  the  north  side  of  East  Washington  avenue,  between  Oak  and 
Pratt  streets,  in  said  city,  I  [plalntlfT]  stepped  Into  a  hole  in  the  said 
sidewalk,  which  had  been  negligently  permitted  to  be  and  remain  therelh, 
and  the  said  sidewalk  then  being  in  a  defective,  unsafe,  and  dangerous 
condition,"  is  sufficiently  definite  under  the  city  charter  (Laws  1884,  c. 
535),  requiring  such  claims  to  be  presented  in  writing,  "describing  the 
time  and  location  of  the  place  where  the  injury  occurred." 

Appeal  from  circuit  court,  Chemung  county. 

Action  by  Lydia  H.  Gross  against  the  city  of  Elmira  for  personal 
injuries.  From  a  judgment  entered  on  a  verdict  in  favor  of  plaintiff 
for  f 2,500,  and  from  an  order  denying  a  motion  for  a  new  trial,  made 
on  the  minutes,  defendant  appeals.  Affirmed. 

Plaintiff's  complaint  states  that  defendant  was  guilty  of  negligence  In 
"neglecting  to  perform  the  powers,  and,  failing  to  perform  its  said  duties, 
that  defendant,  through  and  by  its  officers  and  agents,  negligently  permitted 
and  suffered  the  plank  sidewalk  on  the  north  side  of  East  Washington  avenue, 
between  Pratt  and  Oak  streets,  the  said  street  being  a  public  highway  of 
said  city  on  the  21st  day  of  October,  1891,  to  be  and  remain  in  a  rotten,  de- 
cayed, defective,  and  dangerous  condition;  some  of  the  planks  therein  having 
become  decayed  to  such  an  extent  as  to  leave  large  holes  in  the  said  walk, 
and  other  planks  therein  having  been  entirely  removed  therefrom,  thereby 
leaving  large  holes  and  openings  in  said  walk.  Into  one  of  such  holes,  on  the 
evening  of  the  said  21st  day  of  October,  1891,  the  plaintiff,  then  and  now  an 
inhabitant  of  said  city,  while  lawfully  and  carefully  walking  on  said  side- 
walk, without  negligence  on  her  part,  stepped,  and  was  thereby  violently  pre- 
cipitated and  thrown  upon  the  adjoining  concrete  walk  or  ground,  because  of 
the  aforesaid  negligence  of  the  defendant,  as  aforesaid."  The  complaint 
states  the  damages 'sustained  by  the  plaintiff,  and  that  she  was  "Injured  in 
her  person,  both  of  her  knees  and  kneepans  being  seriously  bruised  and  in- 
jured; and  she  was  in  all  respects  greatly  hurt,  bruised,  and  wounded,  and 
was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  during  all  the  time  since  the  happening  of  said  acci- 
dent, and  is  still  so  disabled  at  the  commencement  of  this  action,  during  all 
of  which  time  plaintiff  has  suffered  great  and  severe  pain,  suffering,  and  in- 
jury, and  has  been  hindered  and  prevented  from  performing  and  transacting 
her  necessary  affairs  and  business."  The  complaint  also  alleged  that  she  had 
been  obliged  to  and  did  necessarily  pay,  lay  out,  and  expend,  and  become  lia- 
ble for  the  payment  of,  large  sums  of  money  in  and  about  endeavoring  to  be 
cured.  Her  complaint  also  alleged  that  "within  three  months  of  the  happen- 
ing of  such  injury,  and  more  than  ninety  days  before  the  commencement  of 
this  action,  a  duly-verified  claim  for  damage  was  presented  by  and  in  behalf 
of  the  plaintiff  to  the  mayor  of  said  city,  and  presented  for  payment  to  the 
common  council."  Defendant's  answer  admits  that  it  is  a  municipal  corpora- 
tion created  under  and  by  virtue  of  an  act  of  the  legislature,  as  alleged  in  the 
complaint.  It  contains  several  denials,  and  an  averment  "that  the  plaintiff, 
by  her  own  negligence  and  carelessness,  contributed  to  the  alleged  Injury." 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

James  Bacon,  for  appellant 

Knipp  &  Clark  and  R.  R.  Moss,  for  respondent 

HARDIN,  P.  J.  October  21,  1891,  the  plaintiff  passed  northerly 
on  Oak  street,  until  she  reached  the  north  side  of  East  Washington 
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avenue;  and,  while  passing  between  Oak  street  and  Pratt  street,  she 
stepped  into  a  hole  in  the  plank,  and  fell  on  the  cement  walk,  striking 
upon  both  of  her  knees,  and  received  the  injuries  mentioned  in  her 
complaint,  and  minutely  described  in  the  evidence  given  at  the  trial. 
There  was  no  sidewalk  at  the  time  on  the  south  side  of  East  Wash- 
ington avenue  between  Oak  and  Sullivan  streets,  which  is  the  street 
next  east  of  Pratt  street  As  the  plaintiff  passed  along  the  sidewalk, 
she  knew  there  were  holes  in  it,  and  she  testified  that  she  went  care- 
fully along;  and,  when  she  stepped  into  the 'hole,  she  was  pitched 
forward,  and  struck  her  knees  on  the  tar  walk,  which  joined  on  the 
plank  walk.  The  hole  which  she  fell  into  was  about  six  inches 
from  the  end  of  the  tar  walk,  and  she  testifies  that,  when  she  fell, 
she  hurt  her  knees  badly.  Abundant  evidence  was  given  tending  to 
show  that  the  walk  at  and  near  the  place  where  she  received  the 
injuries  was  out  of  repair,  and  had  been  so  for  a  year  or  more.  While 
the  plaintiff  was  giving  evidence  as  to  the  defective  condition  of  the 
walk  in  question,  the  court  inquired  of  the  defendant's  counsel,  viz.: 
"I  understand  you  don't  make  any  serious  contention  as  to  the  con- 
dition of  the  walk ;"  and  the  defendant's  counsel,  in  response  thereto, 
said:  "We  cannot  help  but  concede  that  this  walk  was  somewhat 
out  of  repair."  In  the  course  of  the  charge  the  court  observed: 
"The  defendant  here  has  practically  made  no  contest  at  all  upon  the 
condition  of  this  walk,  or  the  length  of  time  it  had  been  there.  There- 
fore, gentlemen,  you  will  take  little  time  to  pass  upon  the  question 
of  the  defendant's  negligence,  inasmuch  as  the  defendant's  attorney 
does  not  here  contest  it."  No  exception  was  taken  to  that  part  of 
the  charge.  Upon  all  the  evidence  furnished  by  the  plaintiff,  it  was 
proper  for  the  court  to  submit  the  question  of  her  freedom  from 
contributory  negligence,  as  one  of  fact,  to  the  jury.  Dale  v.  Citv 
of  Syracuse,  71  Hun,  449,  24  N.  Y.  Supp.  968;  Beltz  v.  City  of  Yonk- 
ers,  74  Hun,  73,  26  N.  Y.  Supp.  106;  Sherman  v.  Village  of  Oneonta 
(Sup.)  21  N.  Y.  Supp.  137,  affirmed  142  N.  Y.  637,  37  N.  E.  566;  Leo- 
pold v.  Canal  Co.,  74  Hun,  137,  26  N.  Y.  Supp.  1123. 

2.  By  several  motions  for  nonsuit,  and  by  objections  and  exceptions 
to  evidence,  the  appellant  raised  the  question  upon  the  trial  as  to 
the  sufficiency  of  the  notice  of  her  claim  given  to  the  city,  which  the 
statute  requires  as  a  condition  precedent  to  the  right  to  maintain  the 
action. 

In  chapter  535  of  the  Laws  of  1884,  at  page  649,  the  ninty-ninth 
section  of  the  charter  of  the  appellant  was  amended  so  as  to  read  as 
'ollows: 

"All  claims  against  the  city  for  damages  or  injury  alleged  to  have  arisen 
from  the  defective,  unsafe  or  dangerous  condition  of  any  street,  highway, 
bridge,  culvert,  sidewalk  or  crosswalk  of  or  In  said  city,  or  from  negligence  of 
the  city  authorities  in  respect  to  any  such  street,  highway,  bridge,  culvert, 
sidewalk  or  crosswalk,  shall,  within  three  months  after  the  happening  of 
such  damage  or  injury,  be  presented  by  or  in  behalf  of  such  claimant  to  the 
mayor  or  city  attorney  in  writing,  signed  by  the  claimant  or  his  agent  or 
representative  attorney  and  duly  verified  by  one  of  such  parties,  describing 
the  time  and  location  of  the  place  where  such  injury  occurred,  cause  and  ex- 
tent of  the  damage  or  Injury.  The  omission  to  present  such  claim  as  afore- 
said within  said  three  months  shall  be  a  bar  to  any  action  or  proceeding 
therefor  against  the  city." 
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It  appears  by  the  evidence  that  the  distance  between  Oak  street 
and  Pratt  street  is  about  368  feet,  and  that  on  the  north  side  of  East 
Washington  avenue  there  was  a  plank  sidewalk  for  about  a  distance 
of  150  feet  The  notice  given  by  the  plaintiff  was  to  the  effect  "that 
while  walking  eastward  on  the  plank  sidewalk  on  the  north  side  of 
East  Washington  avenue,  between  Oak  and  Pratt  streets,  in  said  city, 
I  [she]  stepped  into  a  hole  in  the  said  sidewalk,  which  had  been  neg- 
ligently permitted  to  be  and  remain  therein,  and  the  said  sidewalk 
then  being  in  a  defective,  unsafe,  and  dangerous  condition."  It  was 
contended  at  the  trial  in  behalf  of  the  defendant  that  the  notice  was 
too  general,  and,  in  response  to  such  contention,  considerable  evi- 
dence was  received,  tending  to  show  that  the  defendant  was  not 
misled  by  the  language  used  in  the  notice;  and,  at  the  close  of  the 
evidence,  when  the  question  was  again  brought  to  the  attention  of 
the  court  as  to  the  sufficiency  of  the  notice,  the  judge  inquired  of  the 
counsel  for  the  defendant,  viz.:  "Do  you  desire  me  to  submit  to  the 
jury  the  question  as  to  whether  the  city  was  misled?"  And  the  de- 
fendant's counsel  responded,  "No,  sir."  After  some  discussion  be- 
tween the  court  and  counsel,  the  judge  again  observed:  "Do  you 
desire  to  go  to  the  jury  upon  the  question  as  to  whether  they  were 
misled  by  the  generality  of  this  notice?"  And  the  answer  of  the 
defendant's  counsel  was,  "No,  sir."  And  in  the  course  of  the  ruling 
made  by  the  court  in  refusing  to  nonsuit,  upon  the  ground  that  the 
notice  was  insufficient,  the  court  observed  to  the  defendant's  counsel, 
viz.:  "If  you  desire  to,  I  will  submit  to  the  jury  the  question  as  to 
whether  the  city  was  misled  by  the  general  nature  of  that  claim. 
If  you  don't  care  for  that,  then  I  will  hold,  as  a  matter  of  law,  that 
the  notice  of  the  claim  is  sufficient,  and  submit  the  case  to  the  jury 
upon  the  other  question."  To  that  ruling  the  defendant's  counsel 
took  an  exception.  The  language  used  in  the  defendant's  charter 
differs  slightly  from  the  language  found  in  the  charter  of  the  city  of 
Syracuse,  referred  to  in  Paddock  v.  City  of  Syracuse,  61  Hun,  8, 15 
N.  Y.  Supp.  387.  In  that  case  the  written  notice  was  required  to 
be  given,  "specifying  the  time,  place,  and  cause  of  such  injury"; 
and,  according  to  the  language  in  the  statute  now  before  us,  the 
notice  is  to  be  given,  "describing  the  time  and  location  of  the  place 
where  the  injury  occurred."  In  the  Paddock  Case,  the  case  of 
Noonan  v.  City  of  Lawrence,  130  Mass.  161,  was  referred  to,  which 
stated: 

"The  notice  must,  to  be  sufficient,  be  so  reasonably  specific  as  to  time, 
place,  and  cause  as  to  be  of  substantial  assistance  to  the  proper  authorities  In 
Investigating  the  question  of  their  liability." 

And  the  conclusion  reached  in  the  Paddock  Case  was  that  a  sub- 
stantial compliance  by  the  plaintiff  with  the  provisions  of  the  statute 
was  required. 

In  Sullivan  v.  City  of  Syracuse,  77  Hun,  442,  29  N.  Y.  Supp.  105, 
a  notice  that  had  been  given  fell  under  consideration,  and  it  was  in 
effect  held  that  a  substantial  compliance  by  the  plaintiff  with  the 
provisions  of  the  statute  was  sufficient 

In  Werner  v.  City  of  Rochester,  77  Hun,  35,  28  N.  Y.  Supp.  226, 
where  a  similar  question  was  presented,  Haight,  J.,  said: 
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"This  statute  should  receive  a  reasonable  construction.  The  time,  place, 
and  circumstances  should  be  given  with  reasonable  accuracy,  so  as  to  enable 
the  officers  charged  with  the  duty  of  investigating  the  circumstances  to  de- 
termine whether  the  claim  is  meritorious.  We  do  not  think  this  statute  con- 
templates that  a  person  Injured  should  be  required  to  give  the  exact  time 
when  It  occurred,  for  this,  In  many  cases,  would  be  quite  impossible.  Neither 
do  we  think  that  the  statute  contemplates  that  he  should  be  put  to  the  ex- 
pense of  employing  a  surveyor  to  accurately  locate  the  place  where  the  acci- 
dent occurred." 

In  view  of  all  the  circumstances  disclosed  by  the  evidence,  we  are 
of  the  opinion  that  the  ruling  of  the  trial  judge  to  the  effect  that 
the  notice  was  sufficient  ought  not  to  be  disturbed. 

3.  We  think  the  evidence  presented  a  question  of  fact  for  the 
jury  to  determine  whether  the  injuries  which  the  plaintiff  received 
caused  traumatic  synovitis.  While  there  was  a  conflict  relating  to 
the  question  as  to  whether  the  condition  in  which  she  was  weeks  and 
months  after  the  injury  was  attributable  to  the  injuries  which  she 
received,  or  whether  it  arose  by  reason  of  her  being  afflicted  with 
rheumatism,  we  think  the  question  of  fact  was  one  proper  to  be  de- 
termined by  the  jury,  and  was  carefully  presented  to  the  jury  by  the 
trial  judge,  and  that  their  verdict  on  that  subject  should  be  approved. 

4.  Prior  to  the  accident,  the  plaintiff,  a  woman  of  about  33  years 
of  age,  was  apparently  in  a  healthy  condition,  following  an  occupa- 
tion- in  which  she  was  able  to  earn,  by  her  manual  labor,  wages. 
Assuming,  as  we  must,  that,  according  to  the  finding  of  the  jury, 
the  injuries  which  she  received  caused  the  suffering  which  she  was 
called  upon  to  endure  by  reason  of  the  loss  of  the  use  of  her  knees, 
and  causing  them  to  be  swollen,  and  her  legs  to  be  comparatively 
useless,  after  suffering  from  treatment  at  home  and  in  hospital,  and 
the  necessary  expense  in  procuring  the  same,  and  being  subjected 
repeatedly  to  blisters  and  cauterizations,  which  have  been  found 
insufficient  to  work  restoration  to  her  of  the  usefulness  of  her  limbs, 
leaving  her  in  a  condition  that  she  has  been  obliged  to  use  crutches, 
and  is  incapable  of  standing  upright  to  ascend  stairs,  or  to  stoop  or 
to  bend  her  knees,  and  compelling  her  to  lose  her  employment  and 
opportunity  to  earn  wages,  as  was  shown  by  the  evidence,  we  are  of 
the  opinion  that  the  court  properly  refused  to  grant  a  new  trial  on 
the  ground  that  the  damages  were  excessive.  Vail  v.  Railway  Co., 
6  Misc.  Rep.  20,  26  N.  Y.  Supp.  59;  Morris  v.  Railroad  Co.,  73  Hun, 
5C0,  26  N.  Y.  Supp.  342;  Demond  v.  Railroad  Co.,  8  Misc.  Rep.  610,  29 
N.  Y.  Supp.  318;  Fox  v.  Railroad  Co.,  7  Misc.  Rep.  285,  27  N.  Y. 
Supp.  895;  Wilson  v.  Railroad  Co.,  8  Misc.  Rep.  450,  28  N.  Y.  Supp. 
781 ;  Walsh  v.  Railroad  Co.,  78  Hun,  1, 28  N.  Y.  Supp.  1097;  Stephens 
v.  Knitting  Co.  (Sup.)  20  N.  Y.  Supp.  916;  Gale  v.  Railroad  Co.,  13 
Hun,  1;  Scott  v.  Association,  74  Hun,  284,  26  N.  Y.  Supp.  690. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 
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(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Board  of  Health— Power  to  Make  Regulations. 

Laws  1898,  c.  661,  §  21,  which  provides  that  the  local  boards  of  health 
may  make  and  publish  all  such  orders  and  regulations  as  they  may  deem 
necessary  and  proper  for  the  preservation  of  health,  and  may  make,  with- 
out publication  thereof,  orders  and  regulations  for  the  suppression  of 
nuisances  in  special  cases,  does  not  authorize  a  regulation  forbidding  any 
one  to  keep  cows  within  200  feet  of  any  dwelling  without  a  special  permit 
from  the  board. 

Appeal  from  Queens  county  court 

Action  by  the  village  of  Flushing  against  Patrick  Carraher  to  re- 
cover the  penalty  for  violating  a  health  ordinance.  Judgment  was 
entered  in  favor  of  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

C.  A.  8.  Van  Nostrand,  for  appellant. 
Joseph  Fitch,  for  respondent. 

CULLEN,  J.  This  is  an  appeal  from  a  judgment  of  the  county 
court  in  favor  of  the  plaintiff,  entered  on  a  verdict  directed  by  the 
court.  This  action  is  to  recover  f  50,  as  a  penalty  for  violating  the 
following  section  of  the  health  ordinances  enacted  by  the  board  of 
health  of  the  village  of  Flushing: 

"No  cows  shall  be  kept  within  two  hundred  feet  of  any  dwelling  in  the  vil- 
lage of  Flushing  without  a  special  permit  obtained  from  the  board  of  health. 
Any  violation  of  the  provisions  of  this  ordinance  shall  be  punished  by  a  fine 
of  fifty  dollars." 

There  is  no  doubt  of  the  fact  that  the  defendant  did  violate  this 
ordinance.  The  defendant,  however,  claims  that,  to  subject  him  to 
the  penalty  prescribed,  it  was  necessary  to  show  more  than  a  mere 
violation  of  the  ordinance;  that  it  was  incumbent  on  the  plaintiff 
to  establish  by  proof  that  the  keeping  of  the  cows  was  a  nuisance. 
And,  further,  the  defendant  challenges  the  validity  of  the  ordinance 
itself.  It  is  true  that  the  declaration  of  a  board  of  health  that  a 
particular  thing  is  a  nuisance  will  not  make  it  such,  if  in  law  it  is 
not  a  nuisance,  and  that  the  question  of  nuisance  is  still  open  to  de- 
termination in  the  courts.  People  v.  Board  of  Health  of  the  City  of 
Yonkers,  140  N.  Y.  1,  35  N.  E.  320.  This  case  does  not  fall  within 
that  principle.  The  ordinance  is  in  the  nature  of  a  general  police 
regulation,  which,  if  justly  within  the  police  power,  can  be  enacted 
by  the  legislature  itself,  or  committed  by  the  legislature  to  the 
boards  of  health.  Health  Department  of  City  of  New  York  v. 
Rector,  etc,  of  Trinity  Church,  145  N.  Y.  37,  37  N.  E.  833;  Polinsky 
v.  People,  73  N.  Y.  70.  That  such  an  ordinance  as  the  one  under 
review  should  be  valid,  it  is  necessary  that  it  should  be  reasonable. 
There  was  no  proof  offered  by  defendant  to  show  that  the  ordinance 
was  unreasonable.  Certainly,  the  presence  of  cow  stables  may 
affect  public  health,  and,  if  the  locality  was  densely  populated,  might 
even  justify  the  prohibition. 
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But  there  is  one  vice  in  this  ordinance  that  renders  it,  in  our  judg- 
ment, invalid.  The  powers  conferred  upon  the  local  boards  of  health 
(section  21,  c.  661,  Laws  1893)  are: 

"Every  such  local  board  shall  make  and  publish  from  time  to  time  all  such 
orders  and  regulations  as  they  may  deem  necessary  and  proper  for  the  pres- 
ervation of  life  and  health  and  the  execution  and  enforcement  of  the  public 
health  in  the  municipality.  It  shall  make  without  publication  thereof  such 
orders  and  regulations  for  the  suppression  of  nuisances,  and  concerning  all 
other  matters  In  their  Judgment  detrimental  to  the  public  health  In  special  or 
individual  cases,  not  of  general  application,  and  serve  copies  thereof  *   *  V 

The  powers  thus  granted  are  of  two  distinct  characters, — the  first, 
the  power  of  general  regulation,  or  quasi  regulation;  the  second, 
the  power  to  abate  a  particular  nuisance.  A  failure  to  obey  any 
valid  exercise  by  the  health  board  of  the  first  power  would,  under 
the  case  of  Health  Department  of  City  of  New  York  v.  Rector,  etc.,  of 
Trinity  Church,  per  se,  subject  the  offender  to  punishment.  But,  on 
a  violation  of  an  order  of  the  health  board  under  the  second  power, 
the  party  would,  under  the  authority  of  People  v.  Board  of  Health 
of  City  of  Yonkers,  supra,  still  have  the  right  to  contest  in  court  the 
question  of  the  existence  of  a  nuisance.  The  board  of  health,  by  the 
ordinance  under  review,  has  not  forbidden  the  keeping  of  cows  with- 
in 200  feet  of  a  dwelling  house,  but  so  keeping  cows  without  a  special 
permit  In  other  words,  the  board  has  taken  to  itself  the  power 
of  licensing  cow  stables.  No  such  power  has  been  granted  it  by  the 
legislature.  If  the  matter  is  such  that  a  general  ordinance  can  be 
passed  upon  the  subject,  then  such  ordinance  should  be  enacted,  and 
all  will  be  bound  by  it.  If  not  susceptible  of  general  regulation,  then 
the  board  should  proceed  by  special  order  in  the  particular  case, 
when  the  person  attacked  may  defend  himself  in  the  courts.  The 
powers  vested  in  boards  of  health  are  very  great, — probably  neces- 
sarily so.  But  to  give  these  boards  the  licensing  power,  or  power 
to  dispense  with  their  own  general  regulations,  in  behalf  of  some 
favored  individual,  might  lead  to  the  greatest  abuse  and  jobbery. 
So  a  by-law  providing  that  no  person  should  keep  a  slaughterhouse 
without  a  special  resolution  of  the  council  was  held  invalid  as  creat- 
ing a  monopoly.  In  re  Nash,  33  U.  C.  Q.  B.  181.  So,  also,  where 
the  trustees  of  a  village  were  authorized  to  fix  a  fire  district,  within 
which  frame  buildings  should  not  be  constructed,  and  an  ordinance 
was  passed  fixing  a  district  within  which  such  buildings  should  not  be 
erected  without  the  consent  of  the  trustees,  we  have  intimated  that 
the  ordinance  was  bad.  City  of  New  Rochielle  v.  Lang,  75  Hun, 
608,  27  N.  Y.  Supp.  600.  The  judgment  appealed  from  should  be 
reversed,  and  the  complaint  dismissed,  with  costs.    All  concur. 

Motion  for  leave  to  appeal  to  court  of  appeals  denied  June  14,  1805. 


PURDY  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1893.) 

Railroad  Companies— Accident  at  Crossing— Contributory  Negligence, 
It  is  contributory  negligence  to  go  on  a  railroad,  where  there  are  double 
tracks,  after  a  train  has  just  passed,  without  waiting  until  It  had  gone 
sufficiently  far  to  give  a  view  of  the  other  track. 
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Appeal  from  circuit  court,  Rockland  county. 

Action  by  Eliza  Purdy,  as  executrix  of  the  will  of  Smith  Purdy, 
deceased,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company,  to  recover  damages  for  the  alleged  negligence  of  defend- 
ant, causing  the  death  of  plaintiffs  testator.  Prom  a  judgment 
entered  on  a  nonsuit,  plaintiff  appeals.  Affirmed. 

Argued  before  DYKMAN  and  CULLEN,  JJ. 

George  W.  Weiant,  for  appellant 
Ashbel  Green,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  a  judgment  for  the  defend- 
ant, entered  on  a  nonsuit  at  circuit.  The  action  is  to  recover  dam- 
ages for  causing  the  death  of  plaintiff's  testator.  The  facts  attend- 
ant on  the  accident  are  within  a  very  brief  compass.  The  station  of 
the  West  Shore  Railroad  at  Haverstraw  lies  to  the  east  of  the  road, 
which  there  runs  north  and  south.  At  the  station  are  three  tracks. 
The  easterly  track,  and  one  nearest  the  station,  is  a  siding;  the  next 
is  the  north-bound  track;  and  the  third,  and  most  westerly,  is  the 
south-bound  track.  At  a  distance  of  139  feet  to  the  north  of  the 
station  is  the  road  crossing  at  which  the  deceased  was  struck.  The 
siding  to  the  north  of  the  crossing  was  occupied  by  freight  cars.  Ex- 
cept as  obstructed  by  the  cars,  the  view  to  the  north  along  the  track 
was  clear  for  over  2,000  feet.  The  plaintiff  and  her  husband  and 
testator  were  residents  of  Haverstraw,  and  familiar  with  the  crossing. 
On  the  day  of  the  accident  they  came  from  the  city  to  Haverstraw, 
arriving  there  about  5  o'clock  in  the  afternoon.  They  alighted 
from  the  cars  at  the  station,  and  walked  north  to  the  road  crossing. 
The  train  on  which  they  had  traveled  was  at  this  time  passing  the 
crossing.  They  waited  for  the  train  to  clear  the  crossing.  After 
the  train  had  passed,  they  started  to  cross  the  tracks.  When  they 
arrived  at  the  westerly  track,  or  close  to  it,  the  deceased  was  struck 
by  the  engine  of  a  south-bound  train,  and  received  injuries  from 
which  he  died.  The  plaintiff  testified  that  before  starting  to  cross 
any  of  the  tracks  they  looked  to  the  north,  and  saw  no  train  ap- 
proaching, the  view  in  this  direction  being  obstructed  by  the  stand- 
ing freight  cars;  and  that  they  did  not  discover  the  south-bound 
train  until  it  was  upon  them.  That  the  view  to  the  north  of  a 
person  close  to  the  track  would  be  obstructed  by  the  freight  cars  is 
unquestionable.  It  would  be  also  obstructed  by  the  north-bound 
train  till  that  had  passed  out  of  sight.  How  far  that  train  had 
passed  beyond  the  crossing  when  the  plaintiff  and  her  husband 
started  to  cross  the  tracks  the  plaintiff  cannot  say.  The  question 
of  the  contributory  negligence  of  the  deceased  presented  by  this  evi- 
dence is  a  narrow  one, — was  the  deceased,  as  a  matter  of  law,  on 
arriving  at  the  north-bound  track,  bound  to  await  the  movement 
of  the  train  on  that  track  sufficiently  far  to  the  north  to  give  a  view 
of  the  further  track,  so  that  he  might  discover  whether  any  train 
was  approaching  on  that  track?*  It  is  plain  that  if  he  had  taken  this 
precaution  he  would  have  avoided  the  injury,  for  when  he  reached  the 
first  of  the  main  tracks  the  freight  cars  no  longer  interfered  with 
his  view.    This  question  seems  settled  by  the  later  decisions  of  the 
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court  of  appeals  adversely  to  the  plaintiff.  In  Daniels  v.  Rapid- 
Transit  Co.,  125  N.  Y.  407,  26  E.  460,  a  person  killed  under  sub- 
stantially similar  circumstances  was  held  guilty  of  negligence.  "He 
knew  that  there  were  two  railroad  tracks,  upon  which  trains  passed 
in  opposite  directions.  The  passage  of  the  train  on  the  down  track 
obstructed  his  vision  in  the  direction  from  which  the  other  train 
came  until  it  had  passed  the  crossing,  and  proceeded  some  distance 
beyond.  The  deceased  apparently  must  have  proceeded  to  cross 
the  track  immediately  after  the  down  train  passed  the  crossing, 
without  looking  up  the  road,  because,  if  he  had  looked  after  cross- 
ing the  south  track,  before  stepping  on  the  north  track,  it  is,  upon 
the  evidence,  indisputable  that  he  could  have  seen  the  approaching 
train.  It  is  impossible  to  escape  the  conclusion  on  the  evidence 
that  the  accident  happened  in  consequence  of  his  thoughtlessness, 
or  at  least  that  it  was  not  attributable  to  any  negligence  on  the  part 
of  the  defendant."  To  the  same  effect  are  the  following  cases: 
Woodard  v.  Railroad  Co.,  106  N.  Y.  375,  13  N.  E.  424;  Young  v. 
Railroad  Co.,  J.07  N.  Y.  500,  14  N.  E.  434.  We  have  not  overlooked 
the  case  of  Greany  v.  Railroad  Co.,  101  N.  Y.  425,  5  N.  E.  425,  cited 
by  the  plaintiff,  and  which  doubtless  tends  to  support  her  claim. 
But  we  look  upon  that  case  as,  if  not  overruled,  at  least  much  lim- 
ited, by  the  subsequent  decisions  cited.  The  Greany  Case  was  de- 
cided by  divided  court, — four  to  three.  The  Woodard  Case  was  de- 
cided by  a  similar  vote,  one  of  the  dissenting  judges  in  the  Greany 
Case  writing  the  prevailing  opinion.  But  in  the  Young  Case  the 
dissent  was  reduced  to  a  single  vote, — that  of  the  judge  who  wrote 
the  opinion  in  the  Greany  Case.  We  feel  bound  by  the  latest  deci- 
sions of  the  court.  The  judgment  appealed  from  should  be  affirmed, 
with  costs. 


(Supreme  Court,  General  Term,  Second  Department.  May  13,  1895.) 

Appeal  from  Justice's  Court— Time  of  Taking. 

Where  a  Justice,  after  entering  judgment  In  his  docket,  placed  the  docket 
In  his  safe,  and  left  the  state  without  notice  to  the  parties  of  such  judg- 
ment, the  time  during  which  the  party  agaiust  whom  the  judgment  was 
rendered  was  ignorant  of  its  rendition,  in  consequence  of  the  absence  of 
the  justice,  is  no  part  of  the  time  within  which  Code  Civ.  Proc.  8  3046, 
provides  an  appeal  must  he  taken.  Brown,  P.  J.,  dissenting. 

Appeal  from  Rockland  county  court. 

Action  by  George  Reid  against  Wilson  L.  Defendorf.  From  an 
order  declaring  the  service  of  defendant's  notice  of  appeal  valid 
and  made  in  time,  plaintiff  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Lexow,  Wyre  &  Bannister,  for  appellant. 
Richard  S.  Harvey,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  an  order  made  by  the  county 
court  of  Rockland  county  declaring  the  service  of  defendant's  notice 
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of  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  valid 
and  made  in  time.  The  cause  was  tried  before  the  justice  on  Febru- 
ary 1st,  and  it  was  stipulated  that  the  parties  should  have  till 
February  7th  to  file. briefs,  and  the  justice  four  days  thereafter  to 
decide  the  cause.  The  justice,  finding  himself  in  poor  health,  de- 
cided the  case  on  February  6th,  before  the  receipt  of  the  briefs  of  the 
parties;  entered  the  judgment  in  his  docket;  and  placed  the  docket 
book  in  his  safe.  He  then  left  the  state  on  a  visit,  and  directed  his 
nephew,  in  whose  charge  he  left  his  affairs,  to  show  his  books  to 
persons  making  inquiries.  No  notice  was  given  to  the  defendant 
of  the  decision  of  the  cause.  He  called  several  times  at  the  justice's 
office,  but  found  it  closed,  the  nephew  only  attending  the  office  at 
times.  The  justice  returned  on  February  28th.  The  defendant 
learned  of  the  judgment  against  him  on  March  1st,  and  on  the  17th 
of  that  month  served  his  notice  of  appeal  and  filed  his  bonds.  The 
plaintiff's  attorneys  returned  the  notice  of  appeal  as  served  too  late. 
Thereupon  the  defendant  applied  for  the  order  appealed  from. 

The  Code  allows  20  days  after  the  entry  of  a  judgment  in  the 
justice's  docket  within  which  a  party  may  take  an  appeal  (section 
3046).  Concededly,  more  than  that  time  elapsed  from  the  entry  of  the 
judgment  by  the  justice  till  the  defendant  took  the  first  step  towards 
an  appeal.  If  the  writing  by  the  justice  in  his  book  constituted  a 
perfected  entry  of  judgment,  then  the  defendant  has  lost  his  right  to 
appeal.  But  we  think  the  law  is  otherwise.  It  is  not  necessary 
for  the  successful  party  in  a  justice's  court  to  give  any  notice  to  his 
adversary  to  limit  the  time  to  appeal.  The  parties  must  examine 
the  justice's  record,  and  discover  for  themselves  the  decision  of  the 
court  But,  of  course,  for  this  purpose,  it  is  necessary  that  the 
justice's  docket  should  be  accessible  and  open  for  inspection;  and 
the  Code  has  enacted  express  directions  in  this  regard.  By  section 
3144,  when  removing  from  a  town,  the  justice  must  deliver  his 
docket  book  to  the  clerk  of  the  town.  By  section  3141,  a  justice's 
docket  must  be  kept  open  by  him  during  the  hdurs  the  sheriff's 
office  is  required  by  law  to  be  open,  for  search  and  examination. 
When  the  law  provides  that  a  judgment  be  entered  in  a  docket  book, 
it  means  a  docket  book  to  be  kept  open  as  prescribed  by  law.  Both 
sections  of  the  Code  must  be  read  together.  As  long  as  the  docket 
book  was  inaccessible  to  the  party,  the  judgment  or  decision  might 
as  well  have  only  existed  in  the  judge's  mind.  It  may  be  doubted 
whether  there  was  a  legal  judgment  in  this  case  until  the  docket 
book  was  opened  to  the  public,  but  in  no  view  should  the  time  to 
appeal  commence  to  run  until  that  time. 

The  order  appealed  from  should  be  affirmed,  with  |10  costs  and 
disbursements. 

DYKMAN,  J.,  concurs.  • 

BROWN,  P.  J.  (dissenting).  The  right  to  appeal  from  a  judgment 
is  created  solely  by  statute,  and,  where  a  period  of  time  in  which 
an  appeal  may  be  taken  has  been  fixed  by  the  legislature,  the  court 
has  no  power  to  extend  the  time.    Wait  v.  Van  Allen,  22  N.  Y.  319; 
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Salles  v.  Butler,  27  N.  Y.  639;  Thomas  v.  Thomas,  18  Hun,  482.  An 
appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  must  be 
taken  within  20  days  after  the  entry  of  the  judgment  in  the  justice's 
docket,  and  it  is  conceded  that  the  appeal  in  this  case  was  not  taken 
within  that  period.  The  judgment  rendered  against  the  defendant 
is  either  valid  or  invalid.  If  it  is  void,  there  is  nothing  to  appeal 
from,  and  the  motion  should  have  been  denied.  If  it  is  valid,  it  be- 
came so  immediately  upon  being  rendered  by  the  justice,  and  noth- 
ing that  happened  thereafter  could  enlarge  the  time  to  appeal  there- 
from. That  it  is  a  valid  judgment  there  can  be  no  question.  The 
justice  had  jurisdiction  of  the  parties  and  of  the  subject-matter. 
There  was  a  trial,  and  there  was  power  to  enter  the  judgment  A 
judgment  is  rendered  by  a  justice  of  the  peace  by  entering  it  in  his 
docket  Code  Civ.  Proc.  §  3015.  That  was  done  in  this  case.  That 
in  so  doing  the  justice  violated  a  stipulation  of  the  parties  in  refer- 
ence to  submitting  their  briefs  is  of  no  importance.  That  act  (if 
true)  was  an  irregularity  only,  and  did  not  affect  the  power  of  the 
justice.  The  judgment,  therefore,  became  valid  and  effectual  when 
the  justice  entered  it  in  his  docket,  and  could  be  enforced  by  execu- 
tion. The  fact  that  the  justice  immediately  left  the  state  without 
delivering  his  docket  to  the  town  clerk,  and  leaving  it  open  for  in- 
spection, had  no  effect  upon  his  previous  acts.  Neither  did  it  en- 
large the  defendant's  rights  in  reference  to  it  It  was  undoubtedly 
a  violation  of  official  duty,  but  a  thing  of  no  importance  to  the  ques- 
tion before  us.  The  case  then  comes  to  this:  A  valid  judgment 
has  been  rendered  against  the  defendant,  and  he  has  by  the  act  of 
the  justice,  and  through  no  fault  of  his  own,  been  deprived  of  the 
right  to  appeal  therefrom.  The  court  has  no  power  to  restore  to 
him  the  right  thus  lost.  The  cases  cited  have  settled  that  question, 
and  the  motion  should  have  been  denied.  But  he  is  not  without  a 
remedy.  The  facts  set  out  in  the  motion  papers,  and  which  are 
not  denied  by  the  plaintiff,  make  a  plain  case  for  equitable  relief. 
If  the  judgment*  had  been  recovered  in  a  court  of  record,  the  wrong 
suffered  by  the  defendant  could  be  remedied  on  a  motion  for  a  new 
trial.  But  a  justice's  court  has  no  power  to  entertain  such  a  mo- 
tion. Since  courts  of  law  have  possessed  the  power  to  grant  new 
trials,  courts  of  equity  have  rarely  interfered  to  restrain  the  collec- 
tion of  judgments  rendered  therein,  but  the  power  to  do  so  is  one  of 
the  well-recognized  heads  of  equity  jurisdiction.  Dobson  v.  Pearce, 
12  N.  Y.  165;  U.  S.  v.  Throckmorton,  98  U.  S.  61. 

The  facts  show  that  a  species  of  fraud  has  been  practiced  upon 
the  defendant  The  justice  should  not  have  entered  the  judgment 
until  after  the  date  fixed  for  the  submission  of  the  briefs,  and  the 
plaintiff  is  not  morally  entitled  to  enforce  a  judgment  in  which  the 
defendant  was  deprived  of  his  right  to  argue  the  case.  These  facts 
create  a  plain  case  for  equitable  cognizance.  The  order  appealed 
from  is  in  violation  of  the  statutes  and  decisions  of  this  state.  The 
opinion  of  my  associate  establishes  a  bad  precedent,  and  hence  I 
dissent 
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(Supreme  Court,  General  Term,  Second  Department  May  13,  1885.) 

1.  Supplementary  Proceedings— Unliquidated  Demands. 

An  unliquidated  claim  for  damages  In  favor  of  a  Judgment  debtor,  to 
recover  which  an  action  by  the  debtor  Is  pending,  passes  to  the  receiver 
in  supplementary  proceedings.  Dykman,  J.,  dissenting. 

9l  Same— Action  bt  Receiver. 

In  supplementary  proceedings,  to  reach  an  unliquidated  claim  in  favor 
of  a  judgment  debtor  for  damages,  to  recover  which  an  action  by  him  Is 
pending,  the  receiver  should  not  sell  such  claim,  but  should  prosecute  It  to 
Judgment 

Appeal  from  special  term,  Kings  county. 

Action  by  Emma  Bryant  against  Louis  J.  Grant  and  others  for 
damages  to  plaintiff's  property.  From  an  order  substituting  Ster- 
ling Wallace  as  plaintiff  in  the  place  of  said  Emma  Bryant  she  ap- 
peals. Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Alfred  C.  Cowan,  for  appellant. 

William  A.  Sweetser,  for  respondent,  Sterling  Wallace. 

DYKMAN,  J.  This  is  an  appeal  from  an  order  substituting 
Sterling  Wallace  as  plaintiff  in  this  action  in  the  place  and  stead 
of  Emma  Bryant  A  brief  historical  recitation  will  facilitate  our 
approach  to  the  questions  involved  in  the  appeal.  In  the  forepart 
of  the  year  1892  the  plaintiff  commenced  an  action  in  the  supreme 
court  against  Louis  J.  Grant,  Townsend  N.  Shotwell,  Thomas  P. 
Payne,  and  Mary  E.  Payne  for  conspiracy,  fraud,  and  deceit  in  rela- 
tion to  the  exchange  of  certain  real  property  in  the  city  of  Brooklyn, 
and  claimed  damages  therefor  in  the  sum  of  $8,000.  The  cause  was 
tried  at  the  circuit  before  a  jury,  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  against  the  defendant  Grant,  and  against  the 
plaintiff  in  favor  of  the  other  defendants.  A  judgment  has  been 
entered  against  the  plaintiff  in  favor  of  the  defendants  who  suc- 
ceeded against  her  at  the  trial  for  the  sum  of  $538.31,  and  the  ver- 
dict in  her  favor  against  Grant  has  been  set  aside  by  the  court 
Thereafter  the  cause  was  again  placed  upon  the  calendar  for  trial, 
and  an  inquest  was  taken  against  the  defendant  Grant  in  favor  of  the 
plaintiff  for  $6,000.  A  motion,  subsequently  made,  to  set  aside 
the  inquest,  remains  undetermined,  so  far  as  the  appeal  papers  show. 
On  the  10th  day  of  January,  1894,  the  plaintiff  was  examined  in  pro- 
ceedings supplementary  to  execution  which  had  been  issued  against 
the  property  of  the  plaintiff  upon  the  judgment  against  her  in  this 
action  in  favor  of  some  of  the  defendants,  as  already  stated.  Upon 
that  examination  the  plaintiff  said  she  had  this  claim  of  $8,000 
against  Grant,  and  that  the  claim  was  then  in  suit.  She  stated 
further  that  she  had  no  other  property.  Thereupon  a  receiver  of 
the  property  of  the  plaintiff  was  appointed,  who  was  authorized  by 
an  order  of  the  court  to  sell  at  public  auction  the  claim  of  the  plain- 
tiff against  the  defendant  Grant  In  accordance  with  such  order  of 
sale,  the  claim  was  sold  at  public  auction  to  Sterling  Wallace,  who 
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made  a  motion  to  be  substituted  as  plaintiff  in  this  action  in  the 
place  of  Emma  Bryant,  and  his  motion  was  granted.  The  appeal 
is  from  that  order,  as  already  stated.  Such  is  the  record  before 
us,  and  it  manifests  an  unmistakable  design  to  perpetrate  a  fraud 
upon  the  law  and  a  fraud  upon  the  court  The  evident  purpose  of 
the  proceeding  for  the  appointment  of  a  receiver  was  to  circumvent 
the  plaintiff,  and  deprive  her  of  the  power  to  prosecute  her  claim 
against  Grant,  and  it  is  not  too  much  to  say  that  the  success  of  the 
scheme  would  be  a  reproach  to  the  administration  of  justice.  For- 
tunately, however,  the  effort  must  terminate  in  failure.  In  the  first 
place,  the  facts  disclosed  upon  the  examination  of  the  plaintiff  were 
entirely  insufficient  to  authorize  the  appointment  of  a  receiver. 
The  claim  of  the  plaintiff  for  unliquidated  damages  is  not  property 
in  any  sense,  and  no  order  for  the  appointment  of  a  receiver  can  be 
made  until  property  applicable  to  the  payment  of  the  judgment  has 
been  discovered.  Hancock  v.  Sears,  93  N.  Y.  81.  Indeed,  these 
defendants,  instead  of  being  entitled  to  an  order  appointing  a  re- 
ceiver, were  liable  to  pay  the  plaintiff  costs  of  the  proceeding  for  a 
failure  to  discover  property  applicable  to  the  payment  of  their  judg- 
ment Code  Civ.  Proc  §  2456.  In  the  second  place,  if  the  claim  is 
property  in  any  sense,  it  is  neither  in  the  possession  nor  under  the  con- 
trol of  the  plaintiff,  and  it  is  substantially  disputed.  Supplementary 
proceedings  were  inaugurated  and  regulated  by  the  original  Code 
of  Procedure  as  a  substitute  for  a  creditors'  bill  in  the  old  court  of 
chancery.  They  are  in  the  nature  of  an  equitable  action,  based  upon 
a  judgment,  and  new  facts  in  addition  thereto.  They  furnish  a 
simple  and  summary  method  for  the  collection  of  a  judgment  from 
property  which  cannot  be  reached  by  execution.  Griffin  v.  Domin- 
guez,  2  Duer,  658;  Allen  v.  Starring,  26  How.  Pr.  59;  Lynch  v. 
Johnson,  48  N.  Y.  27.  But  neither  these  proceedings  nor  the  old 
judgment  creditors'  suit  were  designed  to  reach  a  cause  of  action 
for  a  tort  They  authorize  the  pursuit  of  nothing  but  property. 
The  affidavit  upon  which  the  proceedings  are  based  must  state  that 
the  judgment  debtor  has  '"property"  which  he  refuses  to  apply  to 
the  satisfaction  of  the  judgment  How  can  that  allegation  be  pred- 
icated upon  a  mere  claim  for  damages?  Then,  if  it  appears  that  the 
judgment  debtor  has  such  "property,"  a  judge  may  make  an  order 
requiring  him  to  appear,  and  answer  respecting  his  "property." 
Then,  if  "property"  is  discovered,  a  receiver  may  be  appointed  of 
such  "property."  Therefore  nothing  but  property  can  be  affected  in 
these  proceedings,  and  a  claim  for  damages  for  a  tort  may  not  be 
even  a  cause  of  action.  In  no  view  is  it  property  within  the  mean- 
ing of  the  statute  relating  to  proceedings  supplementary  to  execu- 
tion. 10  Abb.  Dig.  p.  717,  No.  134,  and  cases  cited.  Moreover,  as 
we  have  seen,  these  supplemental  proceedings  are  in  the  nature  of  an 
equitable  action,  and  therefore  nothing  inequitable  should  be  per- 
mitted therein.  Yet  it  would  be  not  only  inequitable,  but  unjust, 
to  deprive  the  plaintiff  of  her  right  to  prosecute  her  action  for  dam- 
ages against  the  defendant  She  claims  $8,000,  and  she  has  secured 
a  recovery  twice.  The  record  before  us  discloses  the  perpetration 
of  a  gross  fraud  upon  the  plaintiff,  and  her  recovery  must  not  be 
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jeopardized,  or  her  proceedings  embarrassed.  She  mast  proceed 
with  her  suit  un trammeled  by  interference.  There  will  be  ample 
time  and  opportunity  for  the  court  to  direct  the  payment  of  the  judg- 
ment against  the  plaintiff  from  the  judgment  in  this  action  when  it 
is  recovered.  Justice  can  thus  be  wrought  to  all  parties.  The  order 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  mo- 
tion should  be  denied,  with  f  10  costs. 

GULLKN,  J.  I  dissent  from  so  much  of  the  opinion  of  my  asso- 
ciate as  holds  that  the  claim  in  this  action  for  a  tort  to  her  estate 
is  not  property  that  would  pass  to  a  receiver.  But  I  am  clear  that 
a  fraud  on  plaintiff's  rights  has  been  effected  here.  Her  claims  for 
damages  should  not  have  been  sold  out,  but  have  been  prosecuted, 
and  the  debt  paid  out  of  any  recovery.  This  wasj  held  to  be  the 
duty  of  a  pledgee  of  promissory  notes  (Wheeler  v.  Newbould,  16  N. 
Y.  392),  and  justice  requires  the  application  of  a  similar  rule  in 
this  case.  It  was  discretionary  in  the  court  whether  to  grant  the 
substitution.  I  think  the  order  should  be  reversed,  and  motion 
denied,  in  order  that  plaintiff  may  have  an  opportunity  to  apply 
to  vacate  both  the  order  directing  the  receiver  to  sell  and  also  the 
sale  made  under  the  order,  without  costs  to  either  party,  and  with 
leave  to  petitioner  to  renew  the  application  in  case  plaintiff  fails  to 
obtain  such  relief. 

BROWN,  P.  J.,  concurs  with  OULLEN,  J. 


SUTHERLAND  v.  CITY  OF  BROOKLYN. 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Tax  Salb— Surplus— Right  ok  Mortgagee. 

A  mortgagee  In  possession  of  premises  sold  for  taxes  is  not  within  Laws 
1888,  p.  986,  which  provides  that  a  surplus  arising  on  a  tax  sale  shall  be 
held  to  the  use  of  and  paid  over  to  the  person  legally  entitled.  Cullen,  J., 
dissenting. 

Appeal  from  special  term,  Kings  county. 

Action  by  John  Sutherland  against  the  city  of  Brooklyn  to  recover 
surplus  money  arising  from  the  sale  of  land  in  the  city  of  Brooklyn. 
Judgment  was  entered  in  favor  of  plaintiff,  and  defendant  appeals. 
Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Albert  G.  McDonald,  for  appellant  * 
A.  J.  Perry,  for  respondent 

DYKMAN,  J.  This  suit  was  brought  to  recover  surplus  money 
arising  from  a  sale  of  a  lot  of  land  in  the  city  of  Brooklyn.  The  cause 
was  tried  before  a  judge  without  a  jury.  His  decision  was  in  favor 
of  the  plaintiff,  and  the  defendant  has  appealed  from  the  judgment 
entered  thereon. 

The  facts  essential  to  an  understanding  of  the  case  are  these: 
On  the  11th  day  of  April,  1876,  Eliza  Richardson  was  the  owner  of 
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the  lot  which  produced  the  surplus  involved,  and  on  that  day  she 
executed  a  mortgage  thereon,  in  conjunction  with  her  husband,  to 
the  plaintiff,  to  secure  the  payment  of  $ 4,200.  Both  of  the  mort- 
gagors are  now  dead,  and  nothing  has  ever  been  paid  on  the  mort- 
gage. On  the  11th  day  of  July,  1888,  the  premises  were  sold  for 
arrears  of  taxes  to  John  G.  Byrne  for  $3,500.  That  sum  was  $3,- 
407.47  above  the  amount  due  to  the  city  for  taxes,  the  sum  so  due 
for  taxes  being  $92.53.  A  certificate  of  such  sale  was  thereupon 
issued  to  John  G.  Byrne,  who  afterwards  assigned  the  same  to 
John  McNamara.  Notice  of  such  sale  was  served  upon  the  plaintiff 
on  the  2d  day  of  November,  1888.  Thereafter,  and  on  the  19th  day 
of  August,  1889,  the  property  was  redeemed  from  such  sale  for  taxes 
by  S.  J.  Tormey,  for  John  G.  Byrne,  by  the  payment  to  the  register 
of  arrears,  for  the  use  of  John  McNamara,  the  sum  of  $1,082.98; 
that  being  the  amount  paid  by  the  purchaser,  Byrne,  at  the  sale,  and 
10  per  cent,  thereon,  with  interest  on  the  aggregate  amount  at  the 
rate  of  15  per  cent,  and  the  expenses  of  the  notice  served  upon  the 
plaintiff,  minus  the  amount  of  surplus  money  received  upon  the  sale 
for  taxes,  which  was  then  in  the  hands  of  the  treasurer.  That  sum 
of  $3,407.47  was  allowed  and  credited  to  the  person  redeeming  in 
pursuance  of  the  statute.  Then,  on  the  same  day,  August  19,  1889, 
all  the  money  remaining  in  the  hands  of  the  treasurer  or  in  the  pos- 
session of  the  city  to  the  credit  of  such  tax  sale  was  paid  over  to 
John  McNamara.     The  statement  in  figures  is  this: 

The  property  sold  for   $3,500  00 

Ten  per  cent,  on  that  sum   350  00 


The  plaintiff  has  been  in  possession  of  the  premises  as  mortgagee 
for  many  years,  and  on  21st  day  of  October,  1889,  he  made  a  demand 
upon  the  city  for  the  payment  to  him  of  the  surplus  arising  from  the 
sale  for  taxes.  The  demand  did  not  receive  compliance,  and  this 
suit  was  brought  for  the  recovery  of  the  money. 

The  action  is  prosecuted  upon  the  assumption  of  the  illegality  of 
the  redemption,  because  it  was  in  the  interest  of  the  purchaser  or 
his  assignee,  who  had  no  right  to  receive  credit  for  the  amount  of 
the  surplus.  Then  upon  that  theory  the  plaintiff  builds  his  claim 
that  the  surplus  should  have  remained  in  the  possession  of  the  city 
to  his  credit,  and  for  his  benefit  as  mortgagee.  The  plaintiff  can 
claim  no  other  or  greater  rights  in  the  premises  in  question  than  such 
as  pertain  to  a  mortgagee  in  possession.  He  had  no  attribute  of 
ownership  in  the  land,  and  no  title  or  estate  therein  whatever.  He 
has  the  right  to  remain  in  possession  until  the  amount  due  upon  his 
mortgage  is  paid.  The  following  extract  from  the  opinion  of  the 
commission  of  appeals  in  the  case  of  Trimm  v.  Marsh,  54  N.  Y.  606, 
states  the  law  upon  the  subject  with  great  force  and  perspicuity: 


Interest  at  fifteen  per  cent 
Service  of  notice  


638  45 
2  00 


Total   

Amount  paid  to  redeem^. 
Surplus   


$4,490  45 


$1,082  98 
,  3,407  47 


$4,490  45 
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"Before  taking  possession,  the  mortgagee  has  no  title  in  the  lands.  How 
can  the  mere  possession  change  the  title  from  the  mortgagor  to  the  mort- 
gagee, or  in  any  way  diminish  the  estate  of  the  one  or  enlarge  the  estate  of 
the  other?  Before  taking  possession,  the  mortgagee  had  a  mere  lieu  upon 
the  real  estate  pledged  for  the  security  of  his  debt  After  possession,  he  has 
in  his  possession  the  property  pledged  as  his  security,  the  title  remaining  as 
it  was  before.  The  mortgagor's  title  is  still  a  legal  one,  with  all  the  incidents 
of  a  legal  title  subject  to  the  pledge,  and  the  mortgagee's  interest  is  still  a 
mere  debt  secured  by  the  pledge.  If  the  mortgagee  should  die  In  possession, 
the  debt  would  still  go  to  his  personal  representatives,  to  be  administered  as 
personal  estate,  and  the  mortgagor's  title  would  go  to  his  heirs.  Payment,  or 
even  tender,  would  destroy  the  mortgagee's  right  to  retain  possession,  and 
would  enable  the  mortgagor  to  maintain  ejectment  to  recover  possession.  The 
mortgagee,  in  such  case,  so  far  from  having  any  title,  holds  the  land  as  the 
land  of  the  mortgagor,  and  is  liable  to  account  to  him  for  the  rents  and  profits." 

If,  therefore,  we  assume  that  the  redemption  of  the  premises  was 
invalid,  the  assumption  will  not  benefit  the  plaintiff.  If  he  had  no 
title  in  the  land,  it  is  difficult  to  see  how  he  acquired  or  had  any 
title  to  the  surplus  arising  from  the  sale  of  the  land.  The  claim  of 
the  plaintiff  is  that  he  owned  the  surplus,  and  that  it  was  held  in 
trust  for  him  by  the  city,  and  he  must  recover  upon  that  theory  or 
fail.  The  provision  of  the  statute  is  that  all  moneys  paid  to  the 
registrar  of  arrears  upon  sales  for  taxes  shall  be  deposited  by  him 
with  the  treasurer  of  the  city  of  Brooklyn,  and  the  surplus,  if  any, 
shall  be  held  for  the  use  of,  and  paid  over  to,  the  person  legally 
entitled,  upon  his  establishing  his  rights  thereto.  Laws  1888,  p. 
986.  It  thus  appears  that  the  surplus  in  this  case  was  held  for  the 
use  qf  the  person  entitled  thereto,  and  the  plaintiff  must  establish 
his  right  to  the  money  before  he  is  entitled  to  recover  it.  We  have 
already  seen  that  he  had  no  title  to  the  land,  and  it  must  follow  that 
he  had  no  estate  or  property  in  the  surplus  which  was  the  proceeds 
of  the  land.  He  never  had  any  right  or  interest  in  the  land,  ex- 
cept such  as  was  secured  by  his  mortgage,  and  that  gave  him  a 
lien  only.  The  most  favorable  position,  therefore,  which  the  plain- 
tiff can  claim  to  occupy  is  that  of  mortgagee,  and,  as  he  could  not 
recover  the  property  covered  by  his  mortgage,  it  is  difficult  to  see 
how  he  can  recover  the  proceeds  of  a  sale  thereof. 

There  is  another  reason  why  the  plaintiff  cannot  recover  upon  the 
case  presented  by  this  appeal.  As  mortgagee  in  possession,  the 
plaintiff  can  retain  the  premises  until  his  mortgage  debt  has  been 
paid,  and  no  longer;  and  he  is  liable  to  account  for  the  rents  and 
profits.  He  has  been  in  possession  for  20  years,  and  the  rents  and 
profits  during  that  period  may  have  been  sufficient  to  discharge  the 
mortgage.  At  all  events,  it  does  not  appear  that  they  were  insuffi- 
cient, and  therefore  it  is  not  proven  that  there  is  anything  due  upon 
the  plaintiffs  mortgage.  Moreover,  this  suit  was  unnecessary.  The 
statute  has  furnished  the  plaintiff  with  a  remedy  which  will  "protect 
him,  and  the  city  also.  There  has  been  no  deed  delivered  to  the 
purchaser  at  the  sale  of  the  premises,  and  the  plaintiff,  as  mortgagee, 
has  the  right  to  redeem  the  land  at  any  time  before  a  deed  has  been 
delivered.  Laws  1888,  c.  583,  tif.  8,  §  5.  That  is  upon  the  theory 
that  there  has  been  no  redemption,  and,  if  there  has  been  a  regular 
redemption,  of  course  the  plaintiff  cannot  recover  in  any  view.  In 
anv  view,  the  judgment  works  injustice,  for  under  it  the  plaintiff 
v.33.\\Y.s.no.9—  61 
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receives  the  money  upon  his  mortgage  from  the  city,  and  also  holds 
it  for  the  full  amount  against  the  property.  The  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

CULLEN,  J.  This  case  is  a  peculiar  one.  It  could  not  arise 
except  where  the  tax  purchaser  discovered  that  he  bought  the  prop- 
erty at  too  high  a  price.  I  am  not  prepared  to  say  that  in  such  a  case 
the  owner  or  parties  interested  in  the  land  may  not  insist  that  the 
sale  should  stand,  and  take  the  surplus  arising  on  the  sale  instead 
of  redeeming  the  property.  If  this  view  be  correct,  the  owner's 
right  to  an  election  could  not  be  defeated  by  an  unauthorized  redemp- 
tion by  a  stranger. 

I  dissent  from  so  much  of  the  opinion  of  Justice  DYKM AN  as 
holds  that  the  plaintiff,  being  only  a  mortgagee,  is  not  a  person 
legally  entitled  to  the  surplus  under  the  charter  provisions.  The 
taxes  were  paramount  to  the  lien  of  his  mortgage.  In  Brooklyn, 
where  a  sale  is  made  of  the  fee,  a  tax  sale  would  divest  the  plaintiff 
of  his  lien  on  the  land,  but  such  lien  would  as  plainly  attach  to  the 
surplus  arising  on  the  sale  as  in  the  case  of  a  sale  under  a  prior  mort- 


But  I  concur  in  the  result  reached  by  my  associate  on  two  grounds  : 
First  The  sale  has  not  yet  become  absolute,  and  may  never  become 
such.  It  appears  from  the  complaint  that  some  of  the  owners  of 
the  fee  are  infants.  They  have  not  been  served  with  notice  of  the 
sale,  and  have  no  guardian.  Under  section  7,  tit  8,  Charter  of  1888, 
even  had  notice  been  served,  their  right  to  redeem  would  not  expire 
till  one  month  after  arriving  at  age,  or  the  appointment  of  a  guard- 
ian of  their  estate.  The  plaintiff  cannot  defeat  their  right  to  re- 
deem, and  until  the  time  for  redemption  has  expired  the  surplus 
must  be  returned  by  the  city,  to  be  credited  upon  a  redemption  as 
prescribed  by  the  charter.  Second.  Even  if  all  parties  interested  in 
the  land  had  affirmed  the  sale,  a  recovery  could  not  be  had  against 
the  city  for  the  surplus,  except  on  condition  of  a  conveyance  to  the 
city  of  the  land  sold.  The  action  to  recover  the  proceeds  of  the 
sale  of  the  land  would  plainly  be  inconsistent  with  any  claim  to  the 
land  itself. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs 
to  abide  event. 

BROWN,  P.  J.,  concurs  in  the  result 


(Supreme  Court,  General  Term,  Second  Department.  May  13.  1SD5.) 

Statutes  of  Pkadd — Agreement  Relating  to  Land. 

An  oral  agreement  by  defendant  to  purchase  land  at  a  public  sale  In  bis 
own  name,  and  then  convey  It  to  plaintiff,  is  void  under  the  statute  of 
frauds,  where  plaintiff  did  not  furnish  any  money  to  make  the  purchase, 
and  did  not  omit  to  attend  the  sale  or  to  procure  the  attendance  of  others 
In  reliance  on  the  agreement. 
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Appeal  from  special  term,  Kings  county. 

Action  by  Lizzie  J.  Can  da  against  John  Totten  to  compel  defendant 
to  convey  real  estate.  Judgment  was  entered  in  favor  of  plaintiff, 
and  defendant  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

William  C.  Davidson,  for  appellant 
Seymour  &  Hopkins,  for  respondent 

DYKMAN,  J.  It  is  the  object  of  this  action  to  obtain  a  judgment 
which  shall  require  the  defendant  to  convey  to  her  four  lots  of  land 
in  the  city  of  Brooklyn.  The  cause  has  been  tried  before  a  judge 
of  this  court,  without  a  jury,  and  decided  in  favor  of  the  plaintiff, 
and  the  defendant  has  appealed  from  the  judgment  entered  upon 
such  decision.  According  to  the  claim  of  the  plaintiff,  the  facts  of 
the  case  are  these:  The  defendant  made  a  parol  agreement  with 
the  husband  of  the  plaintiff,  who  was  acting  for  her,  that  he  (the 
defendant)  would  attend  a  sale  of  real  property  which  was  to  be 
made  by  the  assignee  of  Oanda  and  Kane,  and  buy  the  same  for  her, 
take  the  title  therefor  in  his  own  name,  and  then  convey  the  same 
to  the  plaintiff.  There  was  no  written  agreement,  and  the  defend- 
ant was  furnished  with  no  money  with  which  to  make  the  purchase. 
The  defendant  attended  the  sale,  which  was  at  public  auction,  and 
bought  four  parcels  of  real  property,  for  $540.  He  paid  the  auction- 
eer's fee  of  $20  on  each  lot,  and  25  per  cent,  upon  the  amount  of  his 
purchase,  with  his  own  checks, — one  for  $80,  and  the  other  for 
$135.  That  was  on  the  15th  day  of  February,  1894;  and  on  the 
27th  day  of  the  same  month  the  defendant  paid  the  balance  of  the 
purchase  money,  and  received  deeds  of  conveyance  for  the  lots  in 
his  own  name.  On  the  following  day  the  husband  of  the  plaintiff 
went  to  the  office  of  the  defendant,  and  handed  him  an  envelope 
containing  $620,  and  gave  him  $10  besides.  There  is  no  proof  that 
the  defendant  consented  to  accept  the  money,  and  he  says  he  did  not 
consent  to  do  so.  He  took  the  money,  and  placed  it  in  his  bank. 
The  husband  says  he  then  requested  the  defendant  to  make  a  deed 
to  the  plaintiff.  We  have  taken  the  version  of  the  parol  agreement 
and  of  this  last  transaction  respecting  the  money  left  with  the  de- 
fendant from  the  testimony  of  the  plaintiff's  husband,  because  it  is 
the  most  favorable  to  her,  although  the  defendant,  in  his  testimony, 
gives  a  very  different  version  of  both.  In  respect  to  the  other  facts 
which  we  have  stated  there  is  no  dispute. 

It  is  to  be  observed,  preliminarily,  that  there  is  no  consideration 
shown  for  the  agreement  There  was  neither  loss  nor  harm  to  the 
plaintiff,  nor  benefit  to  the  defendant  The  plaintiff  surrendered 
no  right,  and  the  defendant  acquired  no  privilege,  thereby.  The 
plaintiff  was  at  liberty  to  attend  the  sale,  and  buy  the  property, 
after  the  agreement;  and  it  was  the  right  and  privilege  of  the  de- 
fendant to  attend  the  sale,  and  buy  the  property,  without  the  agree- 
ment There  is  no  proof  that  the  plaintiff  omitted  to  attend  the 
sale  or  to  procure  the  attendance  of  others  in  reliance  upon  the 
agreement    There  was  no  allegation  in  the  complaint,  and  no  proof 
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upon  the  trial,  of  any  fraud  practiced  upon  the  plaintiff  by  the  de- 
fendant 

The  question  presented  for  solution  under  the  foregoing  facts  is 
whether  a  court  of  equity  will  enforce  the  performance  of  a  parol 
agreement  between  these  parties  whereby  the  defendant  undertook 
to  attend  the  public  sale  of  the  land  in  question,  buy  the  same 
thereat,  pay  for  it  with  his  own  money,  take  the  title  in  his  own 
name  for  the  benefit  of  the  plaintiff,  and  then  convey  the  property 
to  the  plaintiff.  The  answer  to  the  question  depends  primarily 
upon  the  contract  If  that  be  valid,  the  answer  will  be  in  the 
affirmative;  if  invalid,  in  the  negative.  The  contract  must  be 
tested  by  the  statutes  relating  to  fraudulent  conveyances  and  con- 
tracts in  relation  to  lands. 

The  particular  sections  applicable  to  this  case  are  these: 

"Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not  ex- 
ceeding one  year,  nor  any  trust  or  power,  over  or  concerning  lands,  or  In  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted,  assigned,  sur- 
rendered or  declared,  unless  by  act  or  operation  of  law,  or  by  a  deed  or  con- 
veyance In  writing,  subscribed  by  the  party  creating,  granting,  assigning,  sur- 
rendering or  declaring  the  same,  or  by  his  lawful  agent,  thereunto  authorized 
by  writing." 

"Sec.  8.  Every  contract  for  the  leasing  for  a  louger  period  than  one  year, 
or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandum  thereof,  expressing  the  consideration, 
be  in  writing,  and  be  subscribed  by  the  party,  by  whom  the  lease  or  sale  is 
to  be  made." 

2  Rev.  St.  135. 

As  we  have  already  seen,  the  agreement  was  that  the  defendant 
should  convey  the  land  in  question  to  the  plaintiff  after  he  had 
bought  it,  and  that  contract  falls  directly  under  the  condemnation 
of  section  8  of  the  statute,  which  declares  that  such  contracts  shall 
be  void  unless  the  contract  or  a  note  or  memorandum  thereof  be 
in  writing.  The  agreement  between  the  parties  was  therefore  void, 
and  the  defendant  was  under  no  legal  obligation  for  its  perform- 
ance. Neither  can  it  be  successfully  claimed  that  the  agreement 
created  a  trust  which  the  defendant  was  bound  to  execute,  because 
the  sixth  section  of  the  statute  condemns  parol  trusts  in  land,  and 
no  such  agreement  relating  to  such  trusts  will  ever  be  enforced  in 
equity.  Sturtevant  v.  Sturtevant,  20  N.  Y.  39.  Even  where  courts 
of  equity  intervene  to  enforce  the  performance  on  the  ground  of 
fraud,  such  intervention  is  not  for  the  purpose  of  upholding  or 
enforcing  the  parol  trust,  but  for  the  purpose  of  relieving  against 
fraud.  That  end  is  attained  by  treating  the  perpetrator  of  the 
fraud  as  a  trustee  ex  malificio,  and  not  a  trustee  by  virtue  of  the 
parol  agreement  A  breach  of  such  a  contract  for  the  sale  does 
not  create  a  trust,  and  a  party  commits  no  fraud  by  refusing  to 
perform  a  void  contract,  because,  in  a  legal  sense,  he  has  made  no 
contract. 

It  is  to  be  observed,  further,  that  the  plaintiff  here  makes  no 
complaint  of  the  conduct  of  the  defendant  in  making  the  purchase 
of  the  property.  That  was  in  accordance  with  her  version  of  the 
agreement.  The  defendant,  therefore,  committed  no  wrong  at  the 
sale.    It  is  the  subsequent  breach  of  the  contract  of  which  the 
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plaintiff  complains,  but  it  cannot  be  successfully  contended  that  a 
breach  of  the  promise  will  create  a  trust  or  raise  any  obligation 
which  the  contract  itself  was  insufficient  to  raise.  The  foregoing 
views  are  sustained,  and  the  principles  laid  down  in  the  cases  of 
Lathrop  v.  Hoyt,  7  Barb.  59,  Levy  v.  Brush,  45  N.  Y.  590,  and 
Wheeler  v.  Beynolds,  66  N.  Y.  229,  and  the  cases  cited  in  the  opinion 
in  the  last  case.  In  relation  to  the  case  of  Ryan  v.  Dox,  34  N.  Y.  - 
307,  which  is  invoked  by  the  plaintiff  in  this  case,  it  is  sufficient  to 
say  that  the  case  is  so  unlike  the  present  one  as  to  be  incapable  of 
application  here.  It  is  true  there  was  in  that  case,  as  in  this,  an 
offer  of  performance;  but,  if  the  statute  can  be  avoided  in  that 
way,  it  is  practically  a  nullity.    Levy  v.  Brush,  45  N.  Y.  597. 

It  is  further  insisted  that  the  contract  has  been  partially  per- 
formed, and  therefore  the  court  should  decree  its  specific  perform- 
ance. We  must  therefore  see  whether  there  has  been  any  perform- 
ance of  the  agreement  There  has  been  no  payment  of  the  pur- 
chase money,  for,  although  the  husband  of  the  plaintiff  left  the 
money  with  the  defendant,  he  never  agreed  to  accept  it.  There 
can  be  no  payment  without  an  acceptance  of  the  money.  The  very 
term  implies  a  concurrence  of  two  minds.  The  mere  tender  of  pay- 
ment constitutes  an  offer  only,  and  all  that  distinguishes  a  pay- 
ment from  a  tender  is  acceptance.  What  money  the  plaintiff  has 
paid  was  without  the  assent  of  the  defendant  She  was  a  volun- 
teer in  the  matter,  and  we  suppose  the  term  "part  performance," 
in  the  statute,  requires  action  with  the  assent  of  both  parties. 
Especially  must  that  be  so  in  relation  to  expenditures  upon  the 
property.  Freeman  v.  Freeman,  43  N.  Y.  39.  In  any  view,  how- 
ever, if  there  was  a  payment  after  the  purchase  of  the  defendant 
was  completed,  it  would  be  of  no  avail.  Botsford  v.  Burr,  2  Johns. 
Ch.  405. 

After  a  most  thorough  examination  we  are  unable  to  affirm  this 
judgment  In  no  view  has  the  plaintiff  any  cause  of  action  against 
the  defendant.  He  has  not  induced  the  plaintiff  to  do  one  single 
act,  and  he  has  not  placed  himself  under  any  legal  obligation  to  her. 
He  has  not  induced  her  to  pay  any  money  or  make  any  expenditures 
in  any  way  or  for  any  purpose.  In  short,  the  plaintiff  has  lost  no 
money,  and  has  been  placed  in  no  disadvantageous  position,  by 
reason  of  any  act  or  inducement  of  the  defendant. 

It  is  claimed  on  behalf  of  the  plaintiff  that  the  retention  of 
the  property  by  the  defendant,  and  his  refusal  to  convey  the  same 
to  the  plaintiff,  was  the  result  of  a  change  of  his  original  purpose; 
but  if  it  was,  and  he  did  change  his  design,  he  had  a  legal  right 
to  do  so.  Courts  speak  for  the  law,  and  not  for  morals.  This 
case  is  a  good  illustration  of  the  wisdom  of  the  statute  of  frauds. 
We  have  adopted  the  plaintiff's  version  of  the  contract,  but  the 
defendant  denied  in  positive  terms  that  he  made  such  an  agreement, 
and  his  testimony  is  quite  as  natural  and  quite  as  consistent  with 
the  motives  which  actuate  men  in  affairs  of  business  as  that  of  the 
plaintiff's  husband.  So  far  as  our  researches  have  extended,  the 
decisions  of  the  courts  in  cases  analogous  to  this  have  been  uniform-  1 
ly  in  accordance  with  our  conclusion.    In  the  case  of  Lathrop  v. 
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Hoyt,  7  Barb.  59,  where  the  defendant,  at  the  plaintiff's  request, 
agreed  by  parol  that  he  would  go  and  attend  a  sale  of  the  plaintiffs 
farm  under  a  decree  of  foreclosure;  that  he  would  bid  off  the 
premises,  and  take  a  deed  in  his  own  name;  that  he  would  give 
the  plaintiff  an  opportunity  to  repay  him  the  amount  of  his  bid,  and 
have  a  reconveyance  of  the  premises;  and  that  the  plaintiff  should 
have  two  weeks'  notice  to  pay  the  amount, — and  the  defendant 
accordingly  bid  off  the  farm,  and  took  a  deed  in  his  own  name,  it 
was  held  that  the  agreement  was  void,  as  being  within  the  statute  of 
frauds,  and  would  not  support  an  action.  That  decision  was  ap- 
proved in  the  case  of  Wheeler  v.  Reynolds,  supra,  more  than  25  years 
after  it  was  made,  and  10  years  after  the  decision  of  the  case  of 
Ryan  v.  Dox,  in  the  same  court. 

Judge  Story,  in  his  erudite  and  exhaustive  work  on  Equity  Juris- 
prudence, promulgated  the  same  rule,  in  the  following  language: 

"Where  a  man  employs  another  person  by  parol  as  an  agent  to  buy  an 
estate  for  him,  and  the  latter  buys  it  accordingly  in  his  own  name,  and  no 
part  of  the  purchase  money  is  paid  by  the  principal,  there,  if  the  agent  denies 
the  trust,  and  there  is  no  written  agreement  or  document  establishing  it,  he 
cannot,  by  suit  in  equity,  compel  the  agent  to  convey  the  estate  to  him;  for 
that  would  be  decidedly  in  the  teeth  of  the  statute  of  frauds."  Volume  2,  § 
1201a. 

The  same  doctrine  was  laid  down  by  Chancellor  Kent  more  than 
75  years  ago,  in  the  case  of  Botsford  v.  Burr,  2  Johns.  Ch.  405. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

BROWN,  P.  J.,  concurs. 

CUIiLEN,  J.  I  concur.  The  principle  of  Ryan  v.  Dox,  34  N.  Y. 
307,  and  Carr  v.  Carr,  52  N.  Y.  251,  has  no  application  to  this  case. 
In  the  cases  cited,  the  party  in  whose  favor  the  agreement  to  purchase 
was  made  had  an  interest  to  protect  at  the  sale,  and  the  purchaser 
under  this  agreement  became  merely  a  mortgagee.  This  distinction 
is  well  pointed  out  in  Bauman  v.  Holzhausen,  26  Hun,  505,  decided 
by  the  general  term  of  this  department.  Here  the  plaintiff  had  no 
interest  in  the  property  sold.  She  had  not  joined  in  the  assign- 
ment, and  her  dower  could  not  be  divested  by  the  sale.  To  justify 
a  decree  in  her  favor,  she  was  bound  to  show  such  a  part  perform- 
ance as  would  take  the  case  out  of  the  statute  of  frauds.  This  has 
not  been  found  by  the  trial  court,  the  decision  being  based  solely  on 
the  original  contract  The  judgment,  therefore,  should  be  reversed, 
and  a  new  trial  had. 


INTERSTATE  STEAMBOAT  CO.  v.  FIRST  NAT.  BANK  OP  SYRACUSE 

et  al. 

(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Evidence — Parol  to  Modify  Writing. 

Where  a  written  agreement  for  the  construction  of  a  ship  requires  it 
to  be  completed  before  title  passes  to  the  purchasers,  evidence  of  an  oral 
agreement  between  the  parties  prior  to  or  at  the  time  of  executing  the 
written  agreement  by  which  the  title  to  the  ship  was  to  pass  from  the 
Inception  of  the  work  is  not  admissible. 


Digitized  by 
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Appeal  from  circuit  court,  Kings  county. 

Action  by  the  Interstate  Steamboat  Company  against  the  First 
National  Bank  of  Syracuse  and  others  for  the  recovery  of  certain 
chattels.    Plaintiff  was  nonsuited,  and  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Henry  G.  Harris,  for  appellant 

Gill  &  Stillwell  (H.  B.  Closson,  of  counsel),  for  respondents. 

CULLEN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendant  entered  upon  a  nonsuit  at  circuit  The  Cowles  Engineer- 
ing Company  entered  into  an  agreement  with  the  plaintiff  for  the 
construction  of  a  steamboat  to  be  delivered  at  Brooklyn.  The  boat 
was  launched  unfinished.  There  were  in  the  yard  of  the  Cowles 
Company  two  boilers,  a  steering  wheel,  and  some  lumber  intended 
to  complete  the  construction  of  the  steamboat,  but  not  yet  placed 
in  her.  The  defendants  were  creditors  of  the  Cowles  Company,  and 
obtained  attachments  against  that  company.  The  Bheriff  levied 
•on  the  articles  named.  The  plaintiff  brought  this  action  to  recover 
the  property,  and  the  attaching  creditors  were  substituted  as  de- 
fendants in  place  of  the  sheriff.  The  plaintiff  took  no  exception  to 
the  ruling  of  the  court  dismissing  the  complaint,  and  no  motion  was 
made  for  a  new  trial.  We  are  hence  without  power  to  review  the 
decision  below  in  this  respect  We  may  say,  however,  that  we  see 
nothing  in  the  contract  for  the  construction  of  this  steamer  to  take 
the  case  out  of  the  rule  decided  in  Andrews  v.  Durant,  11  N.  Y.  35, 
that  title  does  not  vest  in  an  article  to  be  manufactured  until  finished 
and  delivered,  or  ready  for  delivery,  and  approved  by  the  party  for 
whom  it  is  to  be  constructed.  Nor  can  the  law  of  Pennsylvania 
apply  to  this  case,  as  the  contract  was  to  be  performed  in  this  state. 
Dyke  v.  Railway  Co.,  45  N.  Y.  113;  Curtis  v.  Railroad  Co.,  74  N.  Y. 
116. 

The  only  point  properly  raised  by  exception  is  as  to  the  exclusion 
of  evidence  to  show  an  oral  agreement  between  the  parties  prior  to 
or  at  the  time  of  the  execution  of  the  written  agreement,  by  which 
title  to  the  property  was,  from  the  inception  of  the  work,  to  vest  in 
the  plaintiff.  We  think  this  evidence  properly  excluded.  If  ad- 
mitted, it  would  have  altered  and  modified  the  effect  of  the  written 
agreement.  By  the  written  agreement,  under  the  law  as  we  have 
construed  it,  the  destruction  of  the  vessel  by  fire  or  accident  would 
not  have  relieved  the  construction  company  from  its  obligation  to 
perform  the  contract;  the  loss  would  have  fallen  upon  it.  Under 
the  oral  agreement  that  the  title  should  be  in  the  plaintiff  the  de- 
struction of  the  boat  without  fault  on  the  part  of  the  builder  would 
relieve  it  from  such  obligation,  and  the  loss  fall  on  the  plaintiff.  The 
evidence  was  therefore  incompetent  Englehorn  v.  Reitlinger,  122 
N.  Y.  76, 25  N.  E.  297;  Case  v.  Bridge  Co.,  134  N.  Y.  78,  31  N.  E.  254. 
There  is  this  further  criticism  to  be  made  on  the  evidence  excluded: 
it  is  doubtful  whether  the  offer  to  prove  went  beyond  the  question  of 
the  title  of  the  vessel  itself.  The  articles  in  suit  had  not  become 
any  part  of  the  vessel.  The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 
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In  re  WEBB'S  WILL. 


In  re  JANES. 


(Supreme  Court,  General  Term,  Second  Department.  May  13.  1895.) 

Wills — Procurement  by  Fraud— Evidence. 

In  a  proceeding  to  revoke  the  probate  of  certain  clauses  of  a  will  in  favor 
of  testator's  housekeeper  for  deceit  In  personating  herself  as  a  single 
woman,  while  as  a  matter  of  fact  she  was  married,  it  appeared  that  tes- 
tator had  discharged  his  former  housekeeper  on  her  announcing  her  inten- 
tion to  marry,  saying  that  he  would  not  have  a  married  woman  in  his 
service,  and  that  a  married  woman  could  not  properly  attend  to  his 
.  wants.  Petitioner  claimed  that  the  devisee,  knowing  testator's  aversion 
to  the  employment  of  a  married  woman,  and  expecting  to  share  in  Ms 
bounty,  represented  herself  as  single,  and  obtained  the  position  of  house- 
keeper. There  was  no  evidence  that  testator  was  opposed  to  marriage  in 
itself.  The  devise  in  question  was  subject  to  the  provision  that  the  dev- 
isee "remains  with  me  up  to  the  time  of  my  decease,"  and  was  stated 
to  be  made  "out  of  respect  for  her,  and  for  her  services  and  kindness  to 
me,  and  with  the  expectation  that  she  will  remain  with  me  as  long  as  I 
live."  Held,  that  the  deceit,  if  any,  only  induced  the  employment  of  the 
defendant,  and  did  not  affect  the  validity  of  the  devise,  which  was  in 
consideration  of  services  to  be  rendered  to  testator  until  his  death. 

Appeal  from  surrogate's  court,  Kings  county. 

Petition  by  William  H.  Janes  to  revoke  the  probate  of  certain 
clauses  of  the  last  will  and  testament  of  Eckford  Webb,  deceased. 
The  petition  was  dismissed,  and  petitioner  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Louis  O.  Van  Doren  (H.  B.  Twombly,  of  counsel),  for  appellant 
Dailey,  Bell  &  Crane  (A.  H.  Dailey,  of  counsel),  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  a  decree  of  the  surrogate 
of  Kings  county  denying  the  petition  of  the  appellant  to  revoke  the 
probate  of  certain  clauses  of  the  will  of  the  testator  in  favor  of  the 
respondent,  on  the  ground  that  they  were  procured  by  fraud  and 
deceit  practiced  by  the  respondent  in  personating  herself  as  a  single 
woman,  while  as  a  matter  of  fact  she  was  married.  We  have  no 
doubt  that  this  proceeding  will  lie,  and  that  the  petitioner,  as  legatee 
under  the  residuary  clause,  has  sufficient  interest  to  maintain  the  pro- 
ceeding. At  the  close  of  the  petitioner's  case,  without  calling  on 
the  respondent  for  proof,  the  surrogate  denied  the  application.  On 
this  appeal  the  matter  comes  before  us  substantially  for  a  rehear- 
ing on  the  facts,  and  we  must  decide  whether  the  case  made  by  the 
petitioner  established  a  fraud  or  imposition  on  the  testator;  and, 
secondly,  whether  the  deceit  was  such  as  to  avoid  the  testamentary 
provisions  in  respondent's  behalf.  The  testator  was  over  65  years 
old.  He  had  no  immediate  family,  his  wife  and  children  having 
died  many  years  before.  He  was  excessively  corpulent,  and  required 
many  attentions  to  his  personal  wants.  He  kept  house,  and  had  had 
a  housekeeper,  whom  he  had  discharged  in  April,  1889,  upon  her  an- 
nouncement of  her  intention  to  marry.  The  proof  on  the  part  of  the 
petitioner  showed  the  discharge  of  the  previous  housekeeper  for  the 
reason  stated,  and  also  declarations  of  the  deceased  that  he  would 
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not  have  a  married  woman  in  his  service  in  that  position,  and  that 
a  married  woman  could  not  properly  attend  to  his  wants.  Evi- 
dence was  given  tending  to  show  that  the  respondent,  knowing  the 
aversion  of  the  deceased  to  the  employment  of  a  married  woman, 
and  expecting  to  share  in  his  bounty,  represented  herself  as  single, 
and  obtained  the  position  as  housekeeper.  She  went  into  the  em- 
ployment of  deceased  in  August,  1891,  and  remained  with  him  in 
such  employment  till  the  death  of  the  testator,  in  August,  1893. 
By  his  will,  dated  August  20,  1891,  the  deceased  made  the  following 
provisions  for  the  respondent: 

"Third.  I  give,  devise,  aud  bequeath  to  Miss  Jessie  Belknap  Ranken,  pro- 
vided she  remains  with  me  up  to  the  time  of  my  decease,  the  house  and  lot 
known  as  'No.  78  Rush  Street,'  in  the  Nineteenth  ward  of  the  city  of  Brook- 
lyn, together  with  the  sum  of  five  thousand  dollars,  and  all  the  pictures,  piano, 
and  household  furniture  remaining  in  said  bouse  at  the  time  of  my  decease, 
to  have  and  to  hold  the  same  to  her,  her  heirs,  executors,  administrators,  and 
assigns,  forever.  The  foregoing  devise  and  bequest  are  made  by  me  to  the 
said  Jessie  Belknap  Ranken  out  of  respect  for  her,  and  for  her  services  and 
kindness  to  me,  and  with  the  expectation  that  she  will  remain  with  me  as 
long  as  I  live.  If,  however,  the  said  Jessie  Belknap  Ranken  shall  not  remain 
with  me  up  to  the  time  of  my  decease,  then  the  said  devise  and  bequest  to 
her  shall  be  void  and  of  no  effect." 

— And  also  one-third  of  his  residuary  estate,  subject  to  the  like  con- 
dition that  she  should  live  with  him  till  his  decease.  If  the  de- 
ceased was  deceived  as  to  the  fact  of  the  respondent  being  married, 
we  think  that  that  fact  itself,  considering  the  circumstances  and  the 
relation  of  the  parties,  would  not  avoid  the  provisions  of  the  will 
in  her  favor.  The  testator  was  not  opposed  to  marriage  in  itself, 
nor  did  he  contemplate  any  relation  with  the  respondent  to  which 
her  marriage  would  be  a  bar.  He  was  not  her  suitor.  His  objec- 
tion to  having  a  married  woman  in  his  employ  was  based  simply  on 
his  belief  that  a  married  woman  could  not  give  him  the  attention 
and  service  that  he  required.  What  dictated  his  bounty  towards 
the  respondent  he  himself  has  stated,  not  love,  not  affection,  but 
"out  of  respect  for  her,  for  her  services  and  kindness  to  me,  and  with 
the  expectation  that  she  will  remain  with  me  as  long  as  I  live." 
Hp  was  careful  to  provide  against  her  abandonment  of  him,  or  his 
dissatisfaction  with  and  discharge  of  her,  by  the  proviso  that  the 
legacy  and  devise  should  be  void  in  case  she  did  not  remain  with 
him  until  his  death.  Therefore,  if  deceived  as  to  her  marriage,  that 
deception,  at  most,  led  to  her  employment.  His  bounty  was  due, 
not  to  the  fact  that  she  was  single,  but  that  she  served  him  well, 
and  that  she  did  serve  him  well  appears  not  only  in  the  evidence 
in  the  case,  but  by  the  fact  that  he  retained  her  till  his  death.  The 
case,  therefore,  has  no  analogy  to  a  gift  to  a  supposed  wife  or  to  a 
fiancee,  where  a  previous  marriage  would  be  a  bar  to  the  relationship, 
which  relationship  was  the  moving  cause  of  the  legacy.  It  is  fur- 
ther to  be  borne  in  mind  that  the  will  in  this  respect  is  but  a  repro- 
duction of  similar  provisions  made  in  favor  of  a  previous  house- 
keeper. 

But  we  do  not  believe  that  the  deceased  was  deceived  as  to  the 
fact  of  the  respondent's  being  a  married  woman.  The  evidence  to 
establish  this  deception  and  imposture  rests  principally  on  the  testi- 
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mony  of  Mrs.  Russell,  whose  story  is  full  of  contradictions,  and  in 
many  particulars  wholly  improbable.  From  her  we  learn  that  for 
six  months  before  the  occasion  when  the  respondent  and  witness 
visited  Mr.  Webb  to  obtain  respondent  employment  the  deceased 
had  been  taking  the  respondent  out  driving,  though  witness  never 
saw  Webb  during  this  time  at  the  residence  of  respondent  and  her 
husband.  According  to  Mrs.  Russell's  story,  when  the  first  visit 
to  Webb  was  proposed  the  respondent  told  witness  what  provisions 
Webb  had  made  in  his  will  for  his  former  housekeeper,  and  what 
provisions  she  would  obtain  for  herself,  and  singularly,  in  these 
statements,  the  respondent  seems  to  have  been  entirely  accurate. 
If  the  story  of  this  witness  is  true,  it  is  perfectly  palpable  that  the 
whole  subject  had  been  discussed  and  the  terms  agreed  upon  between 
Webb  and  respondent  before  the  latter  ever  spoke  to  the  witness 
about  the  matter.  Nor  can  it  be  doubted  that  during  these  meet- 
ings of  Webb  with  the  woman  whom  he  took  out  driving,  at  whose 
house  he  was  never  seen,  he  had  gained  such  information  concern- 
ing her  as  he  desired.  It  is  not  necessary  to  suspect  any  impropriety 
in  the  relations  between  the  deceased  and,  the  respondent,  though, 
if  there  were  such,  it  would  not  invalidate  the  will.  In  re  Will  of 
Mondorf,  110  N.  Y.  450,  18  N.  E.  256.  The  deceased,  so  far  as  do- 
mestic life,  was  practically  alone  in  the  world,  and  seems  to  have 
had  but  little  resources  within  himself  of  amusement  or  enjoyment. 
Undoubtedly  he  required  from  his  housekeeper  far  more  than  mere 
supervision  of  his  household  affairs.  In  his  condition  he  may  very 
well  have  wanted  the  company  and  kindness  of  a  woman  as  well  as 
her  services,  but  not  her  meretricious  favors.  Conscious  that  his  age 
and  physical  infirmities  precluded  him  from  obtaining  such  company 
by  any  personal  attractions,  he  sought  by  the  offer  of  compensation 
to  obtain  the  kindly  services  of  some  woman  during  his  declining 
years.  This  respondent  seems  to  have  discharged  the  requirements 
of  deceased  to  his  satisfaction,  and  we  see  nothing  in  the  evidence 
in  this  case  that  compels  us  to  reverse  his  judgment.  The  decree 
appealed  from  should  be  affirmed,  with  costs.    All  concur. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

Powers— Termination— Death  op  Joint  Donee. 

A  will  gave  to  the  executors  "full  and  complete  power  to  sell  and  dis- 
pose of  my  said  real  estate,  at  such  time  and  In  such  manner  and  on  such 
terms  as  they  shall  jointly  consider  beneficial  and  for  the  interest  of  my 
said  estate,  with  full  power  to  convey  by  deed  jointly,  and  not  singly,  as  I 
might  do  if  living."  Held,  that  the  power  terminated  on  the  death  of 
either  of  the  executors. 

Controversy  between  Ann  Matilda  Herriot,  as  sole  surviving  exec- 
utor and  trustee,  under  the  will  of  Warren  Herriot,  plaintiff,  and 
Alanson  J.  Prime,  defendant,  submitted  without  action.  Judgment 
for  defendant 
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Argned  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

James  P.  Sanders,  for  plaintiff. 

R.  £.  &  A.  J.  Prime  &  Burns,  for  defendant 

CULLEN,  J.  This  is  a  submission  of  a  controversy  without  ac- 
tion. The  question  presented  is  whether  the  plaintiff,  as  surviving 
executor  and  trustee  under  the  will  of  Warren  Herriot,  can  convey  a 
good  title  to  lands  of  which  said  Herriot  died  seised.  We  think  the 
power  of  sale  ceased  for  two  reasons. 

The  power  is  given  in  the  following  terms: 

"I  do  hereby  give  to  my  said  executors  and  trustees  [the  plaintiff  and  the 
testator's  widow,  Sarah]  full  and  complete  power  to  sell  and  dispose  of  my 
said  real  estate,  at  such  time,  In  such  manner,  and  on  such  terms  as  they 
shall  jointly  consider  beneficial  and  for  the  interest  of  my  said  estate,  with 
full  power  to  convey  by  deed  jointly,  and  not  singly,  as  I  might  do  if  living," 
etc. 

This  power  determined  upon  the  death  of  the  widow,  Sarah,  for 
section  2642  of  the  Code  (a  re-enactment  of  the  Revised  Statutes)  does 
.not  prevent  a  testator  from  placing  such  limitations  on  the  exercise 
of  powers  granted  by  him  as  he  may  deem  fit,  but  merely  prescribes 
a  rule  applicable  in  the  absence  of  directions  by  the  testator  to  the 
contrary.  Hyatt  v.  Aguero  (Super.  N.  Y.)  1  N.  Y.  Supp.  339;  Kissam 
v.  Dierkes,  49  N.  Y.  602. 

Secondly,  we  are  of  the  opinion  that  the  trust  estate  to  which  the 
power  was  annexed  terminated  on  the  death  of  the  widow.  The 
codicil  upon  which  the  decision  of  this  question  rests  is  drawn  with  a 
confusion  of  expression  approximating  to  genius.  The  testator  di- 
rects that,  in  case  of  the  birth  to  him  of  a  child,  "his  will  shall  remain 
in  full  force  and  virtue  until  the  said  child  arrives  at  the  age  of 
twenty-one  years."  If  there  were  no  period  of  time  named,  it  might 
be  thought  that  this  direction  was  to  prevent  the  effect  of  the  birth 
of  such  child  on  his  will,  under  section  49,  p.  65,  2  Rev.  St.,  though 
such  a  direction  was  unnecessary,  as  provision  for  the  child  was  made 
by  the  codicil.  But,  when  the  direction  is  that  the  will  shall  con- 
tinue in  force  till  the  child  is  21,  it  is  plain  that  the  testator  does  not 
mean  his  will,  but  some  provision  of  it  We  are  inclined  to  thiijk 
the  testator  may  have  referred  to  the  trust  created  in  the  first  clause 
of  the  will,  but  this  is  only  conjecture  on  our  part;  and,  to  sustain 
the  trust  after  the  decease  of  the  widow,  we  should  have  to  go  further, 
and  incorporate  a  direction  to  apply  the  income  to  the  child  during 
its  minority.  This  we  cannot  do,  for  the  will  is  barren  of  any  pro- 
vision in  that  regard.  Therefore,  whatever  our  conjectures  may  be, 
we  must  hold  that,  under  the  terms  of  the  will  and  codicil,  the  fee 
of  the  estate  upon  the  death  of  the  widow  immediately  vested  in 
the  child,  subject  to  be  divested  by  her  death  before  the  age  of  21. 

Judgment  for  defendant  on  submitted  case,  without  costs.  All 
concur. 
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RAVEN  v.  SMITH. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1895.) 

1.  Res  Judicata— Foreclosure  of  Mechanic's  Lien— Right  to  Sue  oh  Cow- 

tract. 

An  action  to  recover  for  work  done  under  a  contract,  and  for  a  breach 
of  the  contract  In  preventing  plaintiff  from  completely  performing,  is  not 
barred  by  a  previous  recovery  by  plaintiff  in  an  action  to  foreclose  a 
mechanic's  lien  for  the  work  actually  performed  under  the  contract 

2.  Contracts— Action  on— Evidence. 

In  an  action  to  recover  for  work  done  under  a  contract  and  for  breach 
of  the  contract  by  defendant  in  preventing  further  performance,  a  report 
made  to  plaintiff  by  his  workman  that  they  had  been  stopped  by  defend- 
ant accompanied  by  proof  that  they  had  been  stopped  by  defendant,  is 
competent  to  show  the  reason  why  plaintiff  ceased  further  performance  of 
the  contract 

On  reargument.  Action  by  John  Raven  against  William  R. 
Smith  to  recover  the  sum  of  $1,931.40,  with  interest  from  June  1, 
1892,  for  services  performed  under  a  contract,  and  for  breach  of 
contract.  The  cause  was  first  tried  on  November  5, 1892,  before  Mr/ 
Justice  Dyknian,  who  rendered  judgment  in  favor  of  plaintiff  for 
$1,306.90,  with  costs.  This  judgment  was  reversed,  and  a  new  trial 
ordered.  24  N.  Y.  Supp.  600.  A  second  trial  was  had  on  October 
5,  1893,  before  Mr.  Justice  Dykman  and  a  jury.  A  verdict  for  $  1,- 
478.90  was  rendered  in  favor  of  plaintiff,  whereupon  judgment!  was 
entered  in  favor  of  plaintiff  for  $1,797.84,  damages  and  costs.  Said 
judgment  and  an  order  denying  a  motion  for  a  new  trial  were  af- 
firmed. 28  N.  Y.  Supp.  909.  Afterwards  defendant's  motion  for  a 
reargument  was  granted  (31  N.  Y.  Supp.  1132),  and  the  cause  is  now 
before  this  court  on  the  reargument  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  CTJLLEN,  J. 

James  R.  Bowen,  for  appellant. 
Frederick  W.  Clark,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  a  judgment  entered  on  the 
i^rdict  of  a  jury  at  circuit  and  an  order  denying  defendant's  motion 
for  a  new  trial.  The  action  is  to  recover  for  the  breach  of  an  al- 
leged contract  by  which  the  plaintiff  was  to  do  certain  grading  for 
the  defendant,  and  the  plaintiff  claimed  both  for  work  done  under 
the  contract  and  for  loss  of  profits  on  the  remaining  work,  on  the 
ground  that  he  was  prevented  by  the  defendant  from  performing 
his  contract. 

The  first  claim  urged  by  the  defendant — that  the  verdict  was 
against  the  weight  of  evidence — is  manifestly  unfounded.  The  plain- 
tiff testified  to  an  agreement  with  defendant  to  do  the  work.  The 
defendant  admitted  that  he  made  an  agreement  upon  the  subject, 
but  testified  that  it  was  conditional;  that  is,  that  he  told  the  plain- 
tiff that  he  (defendant)  was  about  to  make  a  contract  with  one  Jones 
for  the  whole  work,  and  that,  in  case  such  contract  was  made,  plain- 
tiff must  look  to  Jones.  This  qualification  the  plaintiff  denied. 
These  were  the  only  witnesses  who  testified  to  the  terms  of  the  agree- 
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ment,  and,  under  the  circumstances,  the  statement  of  the  plaintiff 
is  far  more  probable  than  that  of  the  defendant 

The  claim  that  the  recovery  in  an  action  to  foreclose  a  mechanic's 
lien  for  the  work  actually  performed  barred  a  recovery  therefor  in 
this  action  has  been  decided  by  this  court  adversely  to  the  defendant. 
Raven  v.  Smith,  71  Hun,  197,  24  N.  Y.  Supp.  601. 

The  objections  to  the  questions  as  to  the  relation  of  Jones  to  the 
property  to  be  graded  were  properly  sustained.  The  questions  called 
for  mere  conclusions  by  the  witnesses.  The  defendant  was  per- 
mitted to  prove  that  he  made  a  contract  with  Jones  for  the  perform- 
ance of  the  work.  In  fact,  the  whole  evidence  on  this  subject  would 
have  been  irrelevant,  except  for  the  testimony  of  the  defendant  that 
plaintiff's  contract  was  to  be  subordinate  to  that  of  Jones  in  case 
one  was  made.  The  evidence  as  to  what  other  work  plaintiff  had 
done  for  Jones,  what  receipts  he  had  given  therefor,  and  the  rela- 
tions of  McNamara  to  Jones,  was  properly  excluded  as  irrelevant. 

The  report  made  to  plaintiff  by  bis  workmen  that  they  had  been 
stopped  by  the  defendant,  accompanied  by  proof  by  plaintiff's  son 
that  the  defendant  did  stop  the  work,  was  competent  to  show  the 
reason  why  plaintiff  ceased  the  further  performance  of  the  contract. 
If  the  copy  of  the  notice  given  by  plaintiff  was  improperly  received 
in  evidence,  it  cannot  have  harmed  the  defendant,  for  it  sufficiently 
appeared  by  other  evidence  that,  at  the  time  the  notice  was  given, 
the  defendant  repudiated  any  contract  with  the  plaintiff. 

The  evidence  of  Fairchild  (the  engineer)  as  to  the  quantity  of  grad- 
ing he  estimated  was  competent.  The  plaintiff  had  testified  to  a 
contract  for  grading  the  triangular  plot  down  to  the  level  of  its 
three  boundaries, — the  high  road,  the  railroad,  and  the  pipe  line. 
The  estimate  or  computation  of  the  engineer  was  of  the  quantity 
necessary  to  grade  the  land  down  to  a  higher  level  than  that  given 
by  the  plaintiff.  Of  course,  the  defendant  was  not  bound  by  Fair- 
child's  plans  of  grading;  but,  assuming  that  the  plaintiff  was  una- 
ble to  prove  the  quantity  of  excavation  required  by  the  contract  as 
he  stated  it,  certainly  it  was  competent  to  prove  a  quantity  that 
must  necessarily  have  been  included  in  his  contract,  and  forego  his 
claim  to  the  remainder.  Under  the  testimony  of  Fairchild,  the 
quantity  calculated  and  stated  by  him  must  necessarily  have  been 
less  than  that  required  by  the  contract. 

A  juror  asked  the  court  if  the  notice  given  by  the  defendant  the 
next  day,  that  he  was  going  to  hand  the  contract  over  to  Jones,  was 
binding  on  the  plaintiff.  The  court  answered:  "Not  unless  he  con- 
sents; no."  To  this  answer  the  defendant  excepted.  We  think 
it  was  correct.  Certainly,  the  notice  itself  could  not  have  bound 
plaintiff,  unless  he  consented,  or  unless  the  contract  was  subject  to 
the  qualification  testified  to  by  the  defendant.  If  the  defendant 
thought  the  answer  insufficient,  he  should  have  asked  the  court  to 
charge  as  to  the  effect  of  the  notice  on  the  assumption  that  the  jury 
found  that  the  contract  was  qualified.  Criticism  is  made  that  the 
court,  in  its  charge,  expressed  its  opinion  on  the  questions  of  'fact 
involved,  but  no  exceptions  were  taken  by  the  defendant  as  to  such 
expressions.    On  the  appeal  from  the  order  denying  a  new  trial,  we 
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could  disregard  the  failure  to  take  exceptions  if  we  were  satisfied 
that  an  injustice  had  been  done,  but  we  cannot  say  that  the  verdict 
was  wrong. 

The  judgment  and  order  denying  motion  for  a  new  trial  appealed 
from  should  be  affirmed,  with  costs. 


(Supreme  Court,  General  Term,  Second  Department  May  13,  1S95.) 

Eminent  Domain— Benefits  and  Damages — Separate  Parcels. 

In  a  proceeding  by  an  elevated  railroad  company  to  condemn  the  ease- 
ments appurtenant  to  defendant's  premises,  consisting  of  three  separate 
city  lots,  on  each  of  which  was  an  independent  structure  used  by  itself, 
benefits  to  two  of  the  lots  because  of  the  construction  of  petitioner's  road 
cannot  be  set  off  against  damages  to  the  other  lot,  though  the  three  lots 
were  incorporated  in  a  single  description  in  the  petition.  Rich  v.  Railway 
Co.  (Com.  PI.  N.  Y.)  19  N.  Y.  Supp.  543,  distinguished. 

Appeal  from  special  term,  Kings  county. 

Petition  by  the  Brooklyn  Elevated  Railroad  Company  relative 
to  acquiring  title  to  real  estate,  or  a  right  of  way  over  premises 
owned  by  John  Flynn,  known  as  "Parcel  No.  26,"  on  Myrtle  avenue, 
in  the  city  of  Brooklyn.  From  an  order  confirming  the  report  of  the 
commissioners  awarding  to  said  Flynn  the  sum  of  |500  as  com- 
pensation for  the  taking  of  his  easements,  and  directing  the  pay- 
ment by  petitioner  of  the  sum  of  f  50,  extra  allowance,  and  costs, 
petitioner  appeals.  Affirmed. 

Argued  before  BROWN,  P.  J.,  and  DYKMAN  and  CULLEN,  JJ. 

Hoadley,  Lauterbach  &  Johnson,  for  appellant 
Stephen  M.  Hoye,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  an  order  confirming  the 
award  of  commissioners  of  appraisal  for  damages  caused  by  the 
construction  and  operation  of  an  elevated  railroad.  But  a  single 
point  is  raised  on  this  appeal.  The  property  of  the  respondent  con- 
sisted of  three  separate  and  distinct,  but  adjoining,  lots,  with  stores 
and  dwelling  houses  thereon,  fronting  on  Myrtle  avenue,  Brooklyn. 
The  commissioners  found  that  the  value  of  two  of  these  stores  had 
been  enhanced  by  the  construction  of  the  road,  but  that  the  value 
of  the  third  had  been  depreciated,  and  awarded  therefor  f 500.  The 
petitioner,  in  its  petition,  described  the  three  pieces  as  a  single  par- 
cel, with  a  single  description.  The  appellant  insists  that  the  prop- 
erty should  have  been  treated  as  a  whole,  and  that  the  depreciation 
of  the  one  piece  should  have  been  set  off  against  the  advantage  to 
the  others.  We  think  not.  The  fact  that  in  the  petition  the  three 
lots  were  incorporated  in  a  single  description  did  not  make  these 
lots  a  single  entity  or  unit,  if  the  fact  were  otherwise.  Whether 
thejj  constituted  a  single  plot,  or  not,  depended  on  the  improve- 
ments erected  upon  them,  and  the  nature  and  character  of  their 
use,  and  also  it  might  depend  in  some  cases  on  the  ordinary  use  to 
which  land  in  the  vicinity  was  put   Here  the  evidence  shows  that 
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there  was  three  independent  structures  on  the  property,  each  lot, 
used  and  held  by  itself.  Each  was  therefore  entitled  to  be  con- 
sidered as  a  separate  plot  The  case  of  Railway  Co.  v.  Le  Fevre, 
27  Hun,  537,  does  not  support  the  appellant's  claim.  That  was  the 
case  of  a  dwelling  with  a  tract  of  10  acres  of  land  surrounding  it, 
the  tract  divided  by  a  highway.  The  court  held  that  the  case  dif- 
fered from  that  of  separate  city  lots  used  independently  of  each 
other.  In  the  case  of  Newman  v.  Railway  Co.,  118  N.  Y.  618, 23  N.  E. 
901,  it  was  held  that,  in  estimating  the  damage  done  to  an  abutting 
house,  the  jury  should  take  into  consideration  any  benefit  to  the 
house  arising  from  the  construction  of  the  road.  The  case  did  not 
involve  the  right  to  set  off  benefit  to  one  piece  of  property  against 
damage  to  another  piece.  An  examination  of  the  opinion  of  Judge 
Brown  shows  that  the  decision  did  not  proceed  on  any  principle  of 
set-off,  but  on  the  ground  that  the  injury  to  adjacent  property,  not 
physically  taken,  could  only  be  the  net  difference  between  benefit 
and  injury;  and  this  was  so  held  in  the  case  of  Bohn  v.  Railway 
Co.,  129  N.  Y.  576,  29  N.  E.  802,  where  the  opinion  of  Judge  Brown  is 
reviewed  and  approved.  The  case  of  Rich  v.  Railway  Co.  (Com.  PI. 
N.  Y.)  19  N.  Y.  Supp.  543,  so  far  as  relates  to  the  general  term  de- 
cision, is  based  on  the  ground  that  the  plaintiff  voluntarily,  by  his 
complaint,  treated  his  lots  as  one,  and  an  integral  piece  of  property, 
and  alleged  but  a  single  cause  of  action  therefor.  Here  the  con- 
solidation of  the  lots  was  made  by  the  petitioner,  not  by  the  owner. 
Nor  do  we  see  any  method  by  which  the  petitioner  could  be  relieved 
therefrom,  except  by  the  course  taken  in  this  case,  i.  e.  by  proof  on 
the  hearing  that  there  were  three  separate  parcels.  It  is  not  neces- 
sary to  discuss  the  correctness  of  the  decision  in  the  Rich  Case,  as 
it  is  plainly  to  be  distinguished  from  that  now  before  us.  The  order 
and  award  appealed  from  should  be  affirmed,  with  costs  and  dis- 
bursements.  All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

1.  WlLM— CONSTRUCTION— " INCREASE  AND  PROFITS." 

A  bequest  of  "the  interest,  dividends,  increase,  profits,  and  Income"  of 
a  fund  for  life  does  not  entitle  the  beneficiary  to  the  premiums  accruing 
on  the  securities  in  which  the  fund  is  invested. 

2.  Tbusts— Compensation  of  Trustee — Resignation. 

A  trustee  does  not  forfeit  his  right  to  commissions  for  receiving  the  prin- 
cipal of  the  trust  estate  by  making  application  for  leave  to  resign,  where 
be  did  not  obtain  the  leave  to  resign,  but  died  during  the  pendency  of  the 
proceeding. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Wilford  Linsly,  as  executor  of  John  H.  Linsly,  de- 
ceased, against  Stephen  G.  Bogert,  as  trustee  of  Richard  J.  Morgan, 
deceased.  The  action  was  commenced  by  John  H.  Linsly,  one  of 
the  trustees  of  the  will  of  Richard  J.  Morgan,  to  be  relieved  from 
his  trust,  on  account  of  ill  health,  and  for  an  accounting.  While 
the  action  was  pending,  John  H.  Linsly  died,  and  his  executor,  the 
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present  plaintiff,  was  brought  in  as  plaintiff  by  supplemental  com- 
plaint Judgment  was  entered  in  favor  of  plaintiff,  and  defendant 
appeals.  Affirmed. 

The  opinion  of  William  H.  Willis,  Esq.,  to  whom  the  cause  was 
referred,  is  as  follows: 

This  action  is  for  an  accounting  of  the  plaintiff,  Wilford  Linsly,  aa  executor, 
etc.,  of  John  H.  Linsly,  deceased,  who  at  the  time  of  his  death  was  trustee 
of  a  certain  trust  for  the  benefit  of  Ann  Augusta  Linsly  under  the  last  will 
and  testament  of  Richard  J.  Morgan,  deceased,  and  also  for  an  accounting  of 
the  defendant  Stephen  G.  Bogert,  as  sole  surviving  trustee  of  said  trnst 
Said  Richard  J.  Morgan,  in  and  by  his  said  will,  gave  and  bequeathed  to  his 
executors  one  equal  third  part  of  his  residuary  estate  in  trust  for  the  benefit 
of  his  mother,  said  Ann  Augusta  Linsly,  during  her  life,  with  remainder  over 
to  certain  other  parties.  The  following  Is  the  clause  of  the  will  creating  such 
trust:  "Eighth.  The  remaining  one-third  I  give,  devise,  and  bequeath  to  my 
executors  In  trust  during  the  lifetime  of  my  mother,  now  Ann  Augusta  Linsly. 
to  receive  the  interest,  dividends,  Increase,  profits,  and  Income  of  the  said 
one-third,  and  to  pay  over  the  said  interest,  dividends,  increase,  profits,  and 
income  to  my  said  mother,  or  to  apply  the  same  to  her  sole  and  separate  use 
during  the  period  of  her  natural  life;  and,  after  her  death,  to  distribute  the 
said  one-third  to  and  among  my  issue  surviving  me,  equally,  per  stirpes  and 
not  per  capita,  for  their  own  use,  respectively,  absolutely  and  forever."  On 
the  29th  day  of  April,  1880,  under  and  In  compliance  with  a  judgment  of 
mis  court  made  In  an  action  brought  by  said  Ann  Augusta  Linsly  against 
the  other  parties  in  interest,  one  equal  third  part  of  said  residuary  estate 
was  transferred  by  the  said  executors  to  themselves  as  trustees  of  said  trust 

On  the  7th  day  of  February,  1887,  this  court,  upon  the  petition  of  said 
Ann  Augusta  Linsly,  the  life  tenant,  and  of  the  said  trustees,  and  upon  due 
notice  to  all  parties  in  interest,  made  an  order  at  the  foot  of  said  judgment  in 
tne  following  words: 

"At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York,  Held  at 
the  County  Court  House,  in  the  City  of  New  York,  on  the  7th  Day 
of  February,  1887.  Present:  Hon.  George  P.  Andrews,  Justice. 

"Ann  Augusta  Linsly,  Plaintiff,  against  Stephen  G.  Bogert  and  John  H. 
Linsly,  etc.,  and  others,  Defendants. 

"Leave  having  been  granted  to  any  of  the  parties  to  this  action  by  judg- 
ment herein  on  April  20,  1886,  to  apply  to  this  court  at  any  time,  and  from 
time  to  time,  for  its  further  directions  at  the  foot  of  said  judgment;  and  the 
plaintiff  having  united  with  the  defendants  Stephen  G.  Bogert  and  John  H. 
Linsly,  as  trustees  of  the  fund  and  trust  mentioned  In  the  sixth  clause  of 
said  judgment,  In  a  petition  duly  made  to  this  court  for  an  order  at  the  foot 
or  said  judgment  instructing  the  said  trustees  as  to  their  duty  in  the  matter 
of  retaining,  as  a  portion  of  their  trust  fund,  certain  bonds  purchased  and 
held  by  their  testator  in  his  lifetime,  as  specified  in  said  petition;  and  It  hav- 
ing been  duly  referred  to  George  Putnam  Smith,  Esq.,  by  an  order  made  in 
tnis  action  on  the  13th  day  of  July,  1886,  to  take  proof  as  to  the  facts  and 
circumstances  alleged  in  the  said  petition,  verified  June  22,  1886,  and  to  take 
tne  evidence  produced  by  either  of  the  parties  to  this  action  with  reference 
to  such  facts  and  circumstances,  and  with  all  convenient  speed  to  report  such 
testimony  to  this  court,  with  his  opinion  thereon:  Now,  upon  the  coming  in 
of  the  report  of  the  said  George  Putnam  Smith,  Esq.,  dated  January  8.  18"*7, 
and  upon  reading  and  filing  the  same,  and  the  evidence  of  Stephen  G.  Bogert. 
Edwin  S.  Larcher,  and  Thomas  Denny,  produced  and  taken  on  said  reference, 
and*  upon  all  the  pleadings  and  proceedings  in  this  action,  and  at  the  foot  of 
tne  judgment  herein  entered  upon  the  20th  day  of  April,  1886,  as  amended 
on  the  1st  day  of  May,  1886,  upon  proof  of  due  and  timely  service  of  notice 
of  this  motion  for  the  confirmation  of  said  report  and  the  entry  of  this  order 
upon  Charles  H.  Woodbury,  Esq.,  of  counsel  for  Jennie  Jameson  Morgan  and 
for  Charles  Rice,  guardian  ad  litem  of  the  Infant  defendants,  on  motion  of 
Bangs  &  Stetson,  attorneys  for  the  said  petitioners,  after  hearing  Francis 
Lynde  Stetson,  Esq.,  of  counsel,  in  support  thereof,  and  the  said  Charles  U. 
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Woodbury.  Esq.,  appearing  and  submitting  the  rights  of  the  said  infant  de- 
fendants to  the  protection  of  this  court,  it  is  ordered: 

"First.  That  the  said  report  of  George  Putnam  Smith,  Esq.,  be,  and  the 
same  is  hereby,  in  all  things  confirmed. 

"Second.  That  Stephen  G.  Bogert  and  John  H.  Linsly  be,  and  they  are 
hereby,  authorized  to  retain  as  trustees  for  Ann  Augusta  Linsly,  under  the 
eignth  clause  of  the  last  will  and  testament  of  Richard  J.  Morgan,  deceased, 
ana  for  the  benefit  and  as  a  part  of  the  trust  fund  by  them  received  and 
now  held  pursuant  to  the  sixth  clause  of  the  judgment  heretofore  entered 
herein  as  aforesaid,  the  following  specific  securities,  now  remaining  unsold 
in  their  possession,  to  wit:  $15,000  first  mort.  7  per  cent  bonds,  Gulf,  Colo- 
rado and  Santa  F6  Railroad  Company;  $9,000  first  mort.  6  per  cent  bonds, 
Chicago,  Milwaukee  and  St  Paul  (South.  Minn.  Div.)  R.  R.  Co.;  $0,000  first 
mort  6  per  cent  bonds,  Northern  Pacific  R.  R.  Co.;  $6,000  first  mort  6  per 
cent  bonds,  Central  Pacific  R.  R.  Co.;  $2,000  first  mort.  6  per  cent,  bonds, 
Western  Pacific  R.  R.  Co.;  $6,000  St  Paul,  Minn.  &  Manitoba  R.  R.  6  per 
cent  consolidated  bonds;  $15,000  Long  Island  R.  R.  5  per  cent,  consolidated 
bonds;  $30,000  Morgan's  Louisiana  and  Texas  R.  R.  and  S.  S.  Co.  6  per  cent 
first  mort  bonds,  extension;  $03,000  Morgan's  Louisiana  and  Texas  R.  R.  and 
S.  S.  Co.  7  per  cent  first  mortgage  bonds.  For  each  and  every  bond  retained 
by  them  pursuant  to  the  authority  herein  granted  and  conferred,  the  said 
trustees  are  hereby  directed  to  create  and  maintain  a  sinking  fund  in  man- 
ner as  follows,  that  is  to  say: 

"Out  of  the  interest  by  said  trustees  received  upon  or  on  account  of  any 
bond  hereinabove  designated,  they  shall,  as  the  same  is  received,  deposit  as 
much  as  is  hereinafter  indicated  with  some  trust  company  approved  by  law 
or  rule  of  this  court  as  a  proper  custodian  of  trust  funds  in  the  city  of  New 
York;  and  from  time  to  time,  in  their  discretion,  they  may  invest  in  their 
names  as  trustees  any  funds  so  deposited  and  all  accumulations  of  Interest 
tnereon  in  any  of  the  methods  recognized  and  approved  under  the  practice  of 
tnis  court  for  the  investment  of  trust  funds.  Upon  the  sale  by  them  of  any 
or  said  bonds,  the  whole  amount  received  by  them  of  the  principal  of  such 
bond,  or  for  interest  accruing  subsequent  to  the  death  of  the  said  Ann  Augusta 
Linsly,  shall  be  by  them  held  invested  and  accounted  for  as  part  of  the  prin- 
cipal of  the  trust  estate  for  the  benefit  of  the  reversioners,  and,  in  addition 
thereto,  such  part,  if  any,  of  the  interest  upon  such  bond  theretofore  by  them 
received  and  deposited  as  a  reserve  or  sinking  fund,  as  aforesaid,  as  may  be 
necessary  to  make  the  proceeds  of  such  bond  equal  to  the  value  thereof,  as 
stated  in  the  sixth  paragraph  of  the  judgment  decree  in  this  action  of  April 
29,  1886;  and,  except  as  needed  for  said  last-mentioned  purposes,  all  of  such 
reserved  Interest  in  respect  of  any  bond  so  sold  shall  upon  such  sale  be  by 
them  paid  and  delivered  to  the  said  Ann  Augusta  Linsly  or  her  personal 
representatives  as  a  part  of  the  income  of  such  trust  estate  during  the  life- 
time of  the  said  Ann  Augusta  Linsly.  The  amount  to  be  so  retained  as  a 
reserve  or  sinking  fund  as  aforesaid  shall  on  account  of  each  of  the  said 
several  bonds  be  respectively  as  follows,  namely:  Two-sevenths  of  the  inter- 
est received  upon  every  seven  per  cent,  mortgage  bond  of  Morgan's  Louisiana 
and  Texas  Railroad  and  Steamship  Company;  two-sixths  of  the  interest  re- 
ceived upon  every  six  per  cent  mortgage  bond  of  Morgan's  Louisiana  and 
Texas  Railroad  and  Steamship  Company,  of  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company,  of  the  Northern  Pacific  Railroad  Company,  of  the 
Central  Pacific  Railroad  Company,  of  the  Western  Pacific  Railroad  Company, 
and  of  the  St  Paul,  Minneapolis  and  Manitoba  Railroad  Company;  one-fifth 
of  the  interest  received  on  each  five  per  cent  bond  of  the  Long  -Island  Rail- 
road Company,  together  with  all  interest  received  upon  such  reserve  or  sink- 
ing fund.  And  the  said  trustees  shall  not  be  held  to  account  for  any  loss 
which  may  result  to  the  principal  of  said  securities,  or  any  of  them,  as  long 
as  they  are  held  in  the  exercise  of  the  authority  conferred  by  this  order  and 
pursuant  to  its  terms.  Nothing  herein  contained  shall  be  construed  as  an 
interference  with  or  a  limitation  of  the  right  of  the  said  trustees  at  any  time 
to  sell  any  one  or  all  of  said  securities  in  the  exercise  of  their  sound  discre- 
tion for  a  reinvestment  of  the  proceeds  of  such  sale  or  sales  in  accordance 
with  the  practice  of  this  court  and  the  laws  of  the  state  of  New  York." 
Certain  additional  assets  of  said  estate  having  subsequently  come  into  the 
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possession  of  said  executors,  tbis  court,  on  the  23d  day  of  December,  1887, 
upon  the  petition  of  said  Ann  Augusta  Llnsly,  made  at  the  foot  of  said  judg- 
ment of  the  29th  day  of  April,  1886,  and  upon  notice  to  all  parties  in  interest, 
made  a  further  order,  which  contains  the  following  words: 

".Leave  having  been  granted  to  any  of  the  parties  to  this  action  by  the 
judgment  entered  herein  on  April  29, 1886,  as  amended  May  1,  1886,  to  apply 
to  this  court  at  any  time  and  from  time  to  time  for  Its  further  directions  at 
the  foot  of  said  Judgment;  and  the  plaintiff  having  duly  applied,  pursuant 
thereto,  by  her  petition  verified  October  4,  1887*  for  an  order  directing  the 
defendants  Bogert  and  Linsly,  as  executors  of  the  last  will  and  testament  of 
Richard  J.  Morgan,  deceased,  to  give  an  account  of  their  proceedings  as  such 
executors,  and  of  the  assets  and  income  of  their  testator's  estate  which  have 
come  Into  their  hands  subsequent  to  the  30th  day  of  January,  1886,  and  pray- 
ing also  that  the  portion  of  said  assets  and  income  devoted  to  the  use  of  the 
plaintiff  by  the  will  of  their  testator  be  set  apart,  and  that  the  trustees  of  the 
trust  fund  for  the  benefit  of  the  plaintiff  be  Instructed  as  to  their  duty  In  the 
matter  of  retaining  for  the  benefit  of  the  said  fund  such  share  or  portion  of 
the  bonds  of  Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Com- 
pany stated  in  said  petition  to  have  been  purchased  and  held  by  the  said 
Richard  J.  Morgan  in  his  lifetime,  and  to  have  come  to  the  possession  of 
the  said  executors  subsequent  to  January  30,  1886,  as  should  be  ascertained 
and  adjudged  to  form  a  part  of  the  said  trust  fund,  and  for  other  relief;  and 
it  having  been  duly  referred  to  George  Putnam  Smith,  Esq.,  counselor  at 
law,  by  an  order  duly  made  and  entered  herein  on  the  14th  day  of  November. 
1887,  to  take  proof  of  the  matters  and  circumstances  alleged  in  said  petition, 
and  to  take  and  state  the  accounts  of  the  said  Stephen  G.  Bogert  and  John 
H.  Linsly,  as  executors,  and  to  hear,  try,  and  determine  any  questions  which 
might  arise  respecting  the  settlement  of  said  accounts,  the  value  of  the  assets 
in  the  hands  of  the  said  executors,  the  amount  of  their  lawful  commission*, 
and  the  manner  In  which  the  estate  of  the  testator  may  be  divided,  and  to 
report  to  this  court  with  all  convenient  speed;  now,  upon  the  report  and 
opinion  of  the  said  George  Putnam  Smith,  Esq.,  referee,  dated  December  15. 
1887,  and  upon  the  testimony  of  Stephen  G.  Bogert  and  John  H.  Linsly  taken, 
subscribed,  and  sworn  to  before  said  referee,  and  the  proof  of  due  notice  of 
motion  to  confirm  the  same  and  for  judgment  as  herein  provided  upon  Charles 
H.  Woodbury,  Esq.,  attorney  for  Jennie  Jameson  Mandeville  (late  Morgan), 
upon  Bangs  &  Stetson,  attorneys  for  the  executors  and  trustees,  upon  T.  G. 
Cronln,  Esq.,  attorney  for  Charles  Rice,  Esq.,  guardian  ad  litem  for  the  infant 
defendants  Jennie  R.  Morgan,  Mary  M.  Morgan,  and  Charles  Morgan,  and 
also  upon  said  Charles  Rice,  guardian  ad  litem,  in  person,  and  upon  all  the 
pleadings  and  proceedings  heretofore  had  herein,  including  the  judgment 
•dated  and  entered  In  this  action  on  April  29,  1886,  as  amended  as  aforesaid, 
and  the  proceedings  upon  which  the  said  judgment  was  made,  and  also  upon 
order  of  this  court  dated  February  7,  1887,  and  filed  on  the  8th  day  of  Feb- 
ruary, 1887,  and  the  proceedings  upon  which  the  same  was  made,  and  upon 
motion  of  Mr.  Van  Sinderen,  attorney  for  the  plaintiff,  Mr.  Stetson,  on  behalf 
of  said  executors,  and  Mr.  Woodbury,  on  behalf  of  said  Jennie  Jameson 
Mandeville  (late  Morgan),  appearing,  but  not  opposing,  and  Mr.  Cronln, 
attorney  for  Charles  Rice,  guardian  ad  litem,  appearing  and  submitting  the 
rights  of  the  infant  defendants  to  the  protection  of  this  court,  at  the  foot  of 
the  Judgment  entered  In  this  action  as  aforesaid  on  April  29,  1880.  as  amended 
on  May  1,  1886,  it  is  ordered,  adjudged,  and  decreed  as  follows:  *  •  • 

"(8)  That  the  defendants  Stephen  G.  Bogert  and  John  EL  Linsly  do  forth- 
with pay,  transfer,  and  deliver  to  themselves  as  trustees  under  the  last  will 
and  testament  of  Richard  J.  Morgan,  deceased,  for  the  benefit  of  the  plain- 
tiff, Ann  Augusta  Linsly,  to  be  held  by  the  said  Bogert  and  Linsly,  as  trus- 
tees for  the  plaintiff,  upon  and  pursuant  to  the  terms  of  the  eighth  clause  of 
said  will,  the  sum  of  one  thousand  two  hundred  and  ninety-five  and  »%«o 
dollars  ($1,295.30)  in  cash  from  the  moneys  In  the  hands  of  said  executors 
belonging  to  the  principal  of  the  estate;  also  the  sum  of  nine  thousand  one 
hundred  and  thirty-five  and  "Aoo  ($9,135.72)  in  cash  from  moneyB  in  the 
hands  of  said  executors  belonging  to  the  Income  of  said  estate  (the  said 
inst-mentioned  sum  to  be  thereupon  forthwith  paid  to  the  said  Ann  Augusta 
Linsly  by  the  said  Stephen  G.  Bogert  and  John  H.  Linsly.  as  trustees  for 
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her,  aa  aforesaid),— making  In  the  aggregate  the  sum  of  ten  thousand  four 
hundred  and  thirty-one  and  »Vioo  ($10,431.20);  and  also  one  hundred  and 
seventeen  (117)  of  the  bonds  of  Morgan's  Louisiana  and  Texas  Railroad  and 
Steamship  Company  now  held  by  said  Bogert  and  Llnsly  as  executors  as 
aforesaid,  every  such  bond  to  carry  all  coupons  maturing  after  October  31, 
1887;  and,  upon  the  entry  of  this  decree,  the  said  Stephen  Q.  Bogert  and 
John  H.  Llnsly  shall  be  deemed  and  determined  to  have  received  and  be  in 
possession  as  trustees,  under  the  eighth  clause  of  said  will,  of  one-third  part 
of  the  principal  of  the  estate  of  Richard  J.  Morgan,  deceased,  to  be  held  by 
them  in  trust  as  directed  in  and  by  the  eighth  clause  of  said  will;  and, 
from  and  after  the  entry  of  this  judgment  decree,  their  liability  and  the 
liability  of  either  of  them  as  executors  In  respect  thereto  shall  cease  and 
determine. 

"It  is  further  ordered,  adjudged,  and  decreed  that  Stephen  Q.  Bogert  and 
John  H.  Llnsly  be,  and  they  are  hereby,  authorized  to  retain  as  trustees  for 
Ann  Augusta  Llnsly,  under  the  eighth  clause  of  the  last  will  and  testament 
of  Richard  Morgan,  deceased,  and  as  a  part  of  the  trust  fund  for  her  bene- 
fit, the  whole  or  any  part  of  the  one  hundred  and  seventeen  bonds  of  the 
Morgan's  Louisiana  and  Texas  Railroad  and  Steamship  Company,  which, 
as  executors  as  aforesaid,  they  are  herein  directed  to  deliver  to  themselves 
as  trustees  for  the  said  Ann  Augusta  Llnsly;  and  for  each  bond  retained 
by  them  pursuant  to  the  authority  herein  granted  and  conferred  they  are 
hereby  directed  to  create  and  maintain  a  sinking  fund  in  manner  as  follows, 
that  Is  to  say:  Out  of  the  interest  by  said  trustees  to  be  received  after  the 
entry  of  this  judgment  or  decree  upon  or  on  account  of  each  of  such  one 
hundred  and  seventeen  bonds  of  the  Morgan's  Louisiana  and  Texas  Rail- 
road and  Steamship  Company,  the  said  Bogert  and  Linsly  shall,  as  the 
same  is  received,  deposit  so  much  thereof  as  is  hereby  indicated  with  some 
trust  company  approved  by  law  or  rule  or  order  of  this  court,  as  a  proper 
custodian  of  trust  funds  in  the  city  of  New  York;  and  from  time  to  time, 
in  their  discretion,  they  may  invest  in  their  names  as  trustees  any  funds 
so  deposited  and  all  accumulations  of  interest  thereon  in  any  of  the  methods 
recognized  and  approved  under  the  practice  of  this  court  for  the  Investment 
of  trust  funds.  Upon  the  sale  by  them  of  any  such  bond,  the  whole  amount 
received  by  them  for  the  principal  of  said  bond  or  for  interest  accruing  sub- 
sequent to  the  death  of  Ann  Augusta  Linsly  shall  be  by  them  held,  in- 
vested, and  accounted  for  as  a  part  of  the  principal  of  the  trust  estate  for 
the  benefit  of  the  reversioners;  and,  in  addition  thereto,  such  part,  If  any, 
of  the  interest  upon  such  bond,  theretofore  by  them  received  and  deposited 
as  a  reserve  or  sinking  fund  aa  aforesaid,  as  may  be  necessary  to  make  the 
proceeds  of  such  bond  equal  to  the  value  thereof  as  stated  in  the  aforesaid 
report  of  George  Putnam  Smith,  dated  December  15,  1887,  to  wit,  the  sum 
of  twelve  hundred  dollars  ($1,200),  and  except  as  needed  for  said  last-men- 
tioned purpose,  ail  of  such  reserved  interest  in  respect  to  any  such  bond 
so  sold  shall  upon  such  sale  be  by  them  paid  and  delivered  to  the  said  Ann 
Augusta  Linsly  or  her  personal  representatives  as  part  of  the  income  of 
such  trust  estate  during  the  lifetime  of  the  said  Ann  Augusta  Llnsly.  The 
amount  to  be  so  retained  as  a  reserve  or  sinking  fund  as  aforesaid  shall  on 
account  of  each  of  said  one  hundred  and  seventeen  bonds  of  Morgan's 
Louisiana  and  Texas  Railroad  and  Steamship  Company  be  two-sevenths  of 
the  Interest  received  upon  each  such  bond;  the  indicated  sinking  fund  on 
account  of  such  bond  so  held  to  be  maintained  by  said  trustees  from  and 
after  the  first  receipt  of  interest  after  the  entry  of  this  judgment  decree, 
and  for  as  long  as  they  shall  continue  to  retain  such  bonds.  But  nothing 
herein  contained  shall  be  construed  as  an  interference  with  or  a  limitation 
of  the  right  of  the  said  trustees  at  any  time  to  sell  any  one  or  all  of  said 
bonds  in  the  exercise  of  their  sound  discretion  for  a  reinvestment  of  the 
proceeds  of  such  sale  or  sales  in  accordance  with  the  practice  of  this  court 
and  the  laws  of  the  state  of  New  York.  •  *  • 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  order  made  herein 
at  the  foot  of  the  judgment,  dated  the  29th  day  of  April,  1886,  as  amended 
May  1,  1886,  which  said  order  is  dated  February  7,  1887,  and  was  filed  Feb- 
ruary 8.  1887,  be,  and  the  same  hereby  is,  amended  by  striking  out  from 
the  tenth  line  on  the  fourth  page  of  said  order  the  words  'sixth  paragraph 
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of  and  Inserting  In  lien  thereof  the  words  'tenth  finding  of  the  report  of 
John  Clinton  Gray,  referee,  dated  April  22,  1886,  as  confirmed  by';  and  the 
clerk  is  hereby  directed  to  correct  the  said  order  on  file  in  accordance  here- 
with." 

Under  and  in  pursuance  of  these  orders,  the  trustees  continued  to  hold 
the  bonds  in  question  as  part  of  the  trust  estate,  and  to  withhold  from  the 
life  tenant  the  prescribed  portion  of  the  income  therefrom  for  the  sinking 
fund.  This  sinking  fund  now  amounts  to  the  sum  of  $42,969.83.  Recently 
these  bonds,  with  certain  other  securities  belonging  to  said  trust  estate, 
have  been  sold,  realizing  altogether  the  sum  of  $36,427.68  in  excess  of  the 
value  at  which  they  were  taken  into  the  trust  The  life  tenant  now  asks 
that  she  receive  the  amount  of  said  sinking  fund,  and  it  is  not  disputed 
that  she  is  entitled  thereto.  As  all  the  securities  in  question  have  been  sold 
at  an  advance,  there  can,  of  course,  be  no  further  need  of  a  sinking  fund 
to  protect  against  loss.  The  amount  was  deducted  and  withheld  from  the 
Income  to  which  the  life  tenant  was  entitled,  and  should  now  be  paid  over 
to  her. 

The  life  tenant  also  claims  that  she  is  entitled  to  the  profit  of  $36,427.68, 
so  received  on  the  sale  of  said  securities  as  "profits"  or  "Increase"  of  the 
trust  estate  payable  to  her  by  the  terms  of  the  will.  We  have  seen  by  the 
will  she  is  given  "the  interest,  dividends,  Increase,  profits,  and  income"  of 
the  fund,  and  stress  is  laid  by  her  upon  the  use  of  the  words  "increase" 
and  "profits"  as  supporting  her  contention.  It  is  clear  that  she  has  no 
right  to  the  sum  in  question  either  as  "interest,"  "dividends,"  or  "Income." 
In  the  American  and  English  Encyclopedia  of  Law  the  general  rule  is 
stated  to  be  that  "an  appreciation  In  value  of  the  property  bequeathed 
constitutes  capital,  and  goes  to  the  remainder-man."  In  Abbott's  New  York 
Digest  (volume  10,  p.  770)  we  find  the  following  language  upon  this  subject: 
"The  current  of  authority  is  that  as  to  the  relative  rights  of  life  tenant  and 
remainder-man  the  courts  will  treat  anything  in  the  nature  of  premium  or 
an  appreciation  in.  value  of  the  capital  of  a  trust  fund  as  capital,  and  any- 
thing that  is  interest,  income,  or  proceeds,  no  matter  how  extraordinary  or 
unusual  it  may  be,  as  belonging  to  the  life  tenant"  See.  also,  2  Perry, 
Trusts,  §8  544,  645;  Scovel  v.  Roosevelt  5  Redf.  Sur.  121;  Cragg  v.  Rtggs, 
Id.  82;  Clarkson  v.  Clarkson,  18  Barb.  646. 

It  is  conceded,  Indeed,  by  the  life  tenant,  that  in  the  absence  of  the  words 
"increase"  or  "profits"  her  position  would  be  untenable;  and  the  court  of 
appeals  has  so  held  in  Re  Gerry,  103  N.  Y.  445.  9  N.  E.  23T>.  In  that  case  the 
will  of  G.  gave  to  his  executors  the  sum  of  $70,000,  In  trust  to  Invest  the 
same  in  certain  specified  securities,  to  pay  the  annual  Interest  Income,  and 
dividends  thereof  to  I.  during  her  life,  and  upon  her  death  to  divide  "the 
principal  or  capital  sum  aforesaid"  among  certain  remainder-men.  With 
the  consent  of  all  parties  interested,  a  portion  of  the  fund  was  Invested 
in  securities  other  than  those  named,  but  all  drawing  a  fixed  rate  of  interest, 
payable  annually.  A  sale  of  the  securities  after  the  death  of  the  life  tenant 
resulted  In  a  surplus  over  the  amount  of  the  original  investment.  Upon  a 
settlement  of  the  accounts  of  the  trustees,  it  was  held  that  the  surplus 
was  an  accretion  of  the  principal  of  the  fund,  and  the  remainder-men  were 
entitled  thereto.  It  remains,  therefore,  to  consider  what  meaning  or  value 
Is  to  be  given  to  the  words  "increase"  and  "profits,"  upon  which  this  life 
tenant  relies.  It  is  evident  that  the  two  words  as  used  by  this  testator  must 
be  treated  as  entirely  synonymous.  No  Intelligible  distinction  between  them 
in  such  a  case  seems  ever  to  have  been  made  by  the  courts,  and  presumably 
none  can  be  made.  It  is  difficult  to  conceive  of  an  Increase  during  any  given 
time  without  a  profit  within  the  same  period,  and  equally  difficult  to  conceive 
of  a  profit  without  an  increase  under  like  circumstances.  To  attempt  to  dis- 
criminate would  Involve  a  discussion  too  abstruse  and  metaphysical  for  a 
court  of  law. 

In  regard  to  the  precise  force  or  weight  of  the  words  in  question  as  found 
in  this  will  there  have  been  but  comparatively  few  adjudications.  In  Re 
Clark,  62  Hun,  275,  17  N.  Y.  Supp.  93,  a  testator  had  given  his  wife  "the 
income  of  all  my  other  estate,  both  real  and  personal,"  and  also  "the  profits 
of  all  my  other  estate,  both  real  and  personal."  He  also  gave  to  his  wife 
"the  Income  and  profits"  of  a  separate  fund.  The  general  term  of  this 
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court,  in  Its  opinion,  makee  use  of  the  following  language:  "This  use  of 
the  words  'income  and  profits'  is  only  due  to  the  lawyer-like  fondness  for 
using  several  words  where  one  is  sufficient.  If  the  executors  had  not  sold 
the  real  estate,  and  if  the  real  estate  had  Increased  in  value  during  the 
widow's  life,  she  would  not  have  been  entitled  to  the  Increase.  So  with 
personal  property.  This  question  is  carefully  discussed  and  fully  settled 
in  Re  Gerry.  We  think  that  the  use  of  the  word  'profits'  in  these  items  of 
the  will  has  no  additional  meaning  to  the  words  construed  In  that  case."  In 
the  cose  of  Cross  v.  Trust  Co.,  75  Hun,  633,  27  N.  Y.  Supp.  495,  the  court, 
iu  considering  the  meaning  of  the  words  "rents,  Income,  issues,  and  profits" 
in  connection  with  the  claim  of  a  life  tenant  to  a  large  sum  received  by  way 
of  premium  upon  a  sale  of  securities,  said:  "The  fund  in  question  repre- 
sents the  increase  in  value  of  the  securities,  and  is  therefore  not  profit  hi 
the  ordinary  acceptation  of  tliat  term.  It  is  an  accretion  or  increase  from 
natural  causes.  Profit  is  acquisition  of  gain  above  expenditures  arising 
from  some  transaction  or  operation.  Under  this  will  there  was  to  be  no 
traffic  or  operations,  but  only  an  investment  of  the  fund."  In  Hooper  v. 
Roesiter,  1  McClel.  527,  where  a  life  tenant  was  given  "the  interest,  divi- 
dends, profits,  and  proceeds"  of  certain  bank  stock,  and  where  a  claim  was 
made'  by  the  life  tenant  to  stock  dividends  as  representing  dividends  or 
profits,  we  find  the  following  words  in  the  decision  of  the  court:  "Whether 
the  testator  makes  use  of  the  expression  'dividends'  or  'dividends  and 
profits'  or  'dividends,  interest,  and  profits,'  or,  as  In  this  case,  'Interest, 
dividends,  profits,  and  proceeds,'  I  look  upon  all  of  them  to  come  to  the 
same  thing,  and  that  this  is  too  nice  a  circumstance  to  found  any  distinc- 
tion on.  That  disposes  of  the  claim  of  the  plaintiffs  as  tenants  for  life." 
In  the  case  of  Duclos  v.  Benner  the  will  contains  a  direction  to  the  execu- 
tors in  the  following  words:  "To  set  apart  or  invest  the  sum  of  $30,000,  or 
one-third  of  the  appraised  value  of  my  personal  estate,  as  my  said  wife 
may  elect  in  writing,  and  pay  over  the  Income,  interest,  profits,  and  earn- 
ings therefrom  to  my  said  wife,  half  yearly  as  long  as  she  shall  live." 
The  executors,  having  Invested  the  sum  of  $40,000  In  United  States  govern- 
ment bonds,  realized  a  considerable  profit  thereon,  and  the  life  tenant,  on 
the  theory  that  she  had  elected  that  $30,000  of  the  sum  so  invested  sbo.uld 
constitute  the  trust  fimd  so  provided  for  her  benefit,  claimed  that  by  the 
terms  of  the  will  she  was  entitled  to  the  profit  made  thereon.  The  opinion 
of  the  court  at  special  term  was  directly  in  her  favor  upon  this  point  (5  N. 
T.  Supp.  733);  but,  for  other  reasons,  the  decision  and  Judgment  subse- 
quently rendered  were  wholly  adverse  to  her  claim.  On  appeal  to  the  gen- 
eral term,  the  judgment  below  was  affirmed,  with  a  modification  in  respect 
to  the  distribution  of  the  profit  in  question  among  certain  other  parties. 
This  court,  in  its  opinion,  discusses  at  length  the  meaning  of  the  word 
"profits,"  holding  substantially  that  as  used  In  the  will  in  question  it 
means  nothing  more  than  income.  62  Hun,  428,  17  N.  Y.  Supp.  16S.  On 
further  appeal  to  the  court  of  appeals,  that  tribunal  reversed  the  judgment 
of  the'general  term,  and  affirmed  that  of  the  special  term.  The  reasons  for 
such  reversal,  however,  had  no  relation  to  the  construction  so  placed  by  the 
general  term  upon  the  word  "profits";  and  the  court  expressly  refused  to 
consider  that  point  saying  that  it  was  unnecessary  under  the  circumstances. 
13C  N.  Y.  560.  32  N.  E.  1002.  The  decision  of  the  general  term  in  this  case, 
therefore,  although  reversed  upon  other  grounds,  still  remains  as  an  ex- 
pression of  the  unanimous  opinion  of  the  members  of  that  body  upon  the 
very  point  now  in  dispute,  and  is  entitled  to  great  weight 

In  the  creation  of  life  estates  or  trusts  in  real  property,  it  has  always 
been  usual  to  use  the  words  "rents,"  "Issues,"  and  "profits"  as  synonymous 
with  "Income."  Why  should  a  different  rule  obtain  in  relation  to  person- 
alty? The  principle  is  well  established  that  in  construing  a  will  the  Inten- 
tions of  the  testator  should  be  ascertained  by  a  consideration  of  its  provi- 
sions, and,  if  possible,  carried  Into  effect  In  re  Gerry,  supra.  There  is 
certainly  nothing  in  the  will  in  question  to  indicate  that  the  testator  wished 
the  trustees  to  deal  in  securities  for  the  benefit  of  the  life  tenant.  Such  an 
idea  probably  never  even  occurred  to  him.  The  words  "Increase"  and 
"profits"  were  doubtless  added  to  "Interest,"  "dividends,"  and  "income"  in 
the  preparation  of  the  instrument  through  the  habit  of  redundant  expres- 
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sion  peculiar  to  the  legal  profession,  and  without  intention  or  thought  on 
the  part  of  lawyer  or  client  of  expressing  more  than  is  meant  by  the 
word  "Income."  If  the  position  of  the  life  tenant  in  this  matter  be  correct, 
then,  whenever  the  trustees  realize  an  advance  In  the  securities  in  which 
the  fund  is  invested,  such  advance  will  be  immediately  payable  to  her  as 
"profits";  while,  in  the  event  of  a  decline,  the  loss  will  fall  upon  the  estate. 
By  a  series  of  such  transactions,  the  entire  fund  might  be  dissipated, — a 
result  which  the  testator  could  hardly  have  contemplated.  Moreover,  the 
life  tenant  is  still  living,  and  it  is  apparent  that,  even  if  by  the  terms  of 
the  will  she  were  entitled  to  the  net  increase  realized  on  the  principal  of 
the  fund,  it  could  not  accrue  to  her  or  her  estate  until  the  expiration  of  her 
life  tenancy,  as  before  that  time  it  would  be  manifestly  impossible  to  ascer- 
tain the  amount  of  such  increase  or  even  the  existence  of  any.  The  present 
transactions,  it  is  true,  show  a  gain,  but  the  next  investments  may  be  unfor- 
tunate, and  involve  a  loss.  To  pay  all  gains  as  realized  immediately  to 
the  life  tenant,  and  to  charge  all  losses  to  the  corpus  of  the  fund,  would 
certainly  be  a  novel  process,  to  say  the  least  Again,  an  examination  of 
the  orders  of  the  7th  day  of  February,  1887,  and  the  23d  day  of  December, 
1887,  hereinabove  mentioned,  shows  that  with  respect  to  the  securities 
specified  and  included  therein,  respectively,  they  are  an  absolute  estoppel 
and  bar  to  the  claim  of  this  life  tenant  It  appears  by  the  petitions  of  the 
life  tenant  herself  upon  which  the  orders  were  granted  that  the  latter  were 
made  for  the  express  purpose  of  enabling  her  to  obtain  a  larger  income. 
For  that  special  purpose  the  trustees  were  permitted  to  hold  the  securities 
in  question,  which  were  not  such  as  are  authorized  by  law  for  investments 
of  trust  funds.  To  provide  against  possible  loss  by  depreciation,  a  sinking 
fund  was  established  from  the  income  otherwise  payable  to  the  life  tenant; 
and  it  was  further  provided  that  "upon  the  sale  by  them  [the  trustees]  of 
any  of  said  bonds,  the  whole  amount  received  of  the  principal  of  such  bonds 
or  for  interest  accruing  subsequent  to  the  death  of  the  said  Ann  Augusta 
Llnsly  shall  be  by  them  held  Invested  and  accounted  for  as  part  of  the 
principal  of  the  trust  estate  for  the  benefit  of  the  reversioners."  At  the 
end  of  each  of  the  orders  the  following  additional  words  appear:  "Nothing 
herein  contained  shall  be  construed  as  an  interference  with  or  limitation  of 
the  right  of  the  said  trustees  at  any  time  to  sell  any  one  or  all  of  said 
securities,  in  the  exercise  of  their  sound  discretion,  for  reinvestment  of  the 
proceeds  of  such  sale  or  sales  in  accordance  with  the  practice  of  this  court 
and  the  laws  of  the  state  of  New  York."  Language  could  hardly  be  clearer 
or  meaning  plainer.  The  proceeds  of  any  sale  or  sales  of  the  securities 
were  to  be  invested  and  accounted  for  as  part  of  the  principal  of  the  trust 
estate,  as  a  condition  upon  which  the  petitions  of  the  life  tenant  were 
granted  and  the  securities  permitted  to  be  held  for  her  benefit  She  cer- 
tainly cannot  now  dispute  the  validity  and  binding  force  of  the  orders,  nor 
question  their  obvious  meaning. 

1  am  therefore  of  the  opinion  that  the  words  "increase"  and  "profits,"  as 
used  in  this  will,  mean  simply  "income,"  and  that  the  life  tenant  is  entitled 
to  no  more  than  the  income  of  this  trust  estate;  also,  that  if  she  were 
entitled  to  any  proceeds  of  the  trust  estate  other  than  Income,  such  proceeds 
would  not  be  payable  until  the  termination  of  the  life  estate;  also,  that 
even  if,  under  the  will,  she  were  entitled  to  more  than  the  income  In  ques- 
tion, the  orders  so  made  on  the  7th  day  of  February,  1887,  apd  the  23d 
day  of  December,  1887,  respectively,  would  be  a  complete  bar  to  her  present 
claim  to  the  advance  realized  on  the  sale  of  the  securities  Included  in  said 
orders,  or  either  of  them;  also,  that  the  entire  advance  realized  on  the  sale 
of  securities  belonging  to  said  trust  estate  constitutes  an  accretion  to  the 
principal  of  said  estate,  and  should  be  held  and  invested  as  a  part  thereof. 

Objection  is  made  to  the  claim  of  the  plaintiff,  Wilford  Llnsly,  as  execu- 
tor, etc.,  of  John  H.  Llnsly,  the  deceased  trustee,  to  commissions  for  re* 
ceivlng  the  principal  of  this  trust  estate,  upon  the  ground  that  prior  to  his 
death,  said  John  H.  Linsly  had  commenced  this  action  for  leave  to  account 
and  resign  the  trust  It  is  true  that  by  a  voluntary  resignation  a  trustee 
surrenders  his  absolute  right  to  commissions  upon  principal.  His  claim 
then  rests  upon  the  sound  discretion  of  the  court  In  re  Allen,  29  Hun,  9, 
affirmed  96  N.  Y.  327;  In  re  Hayden,  64  Hun,  204,  7  N.  Y.  Supp.  313,  af» 
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firmed  125  N.  Y.  776,  27  N.  B.  409.  But  this  trustee  did  not,  as  matter  of 
fact,  obtain  the  leave  to  resign  which  he  sought,  but  died  during  the 
pendency  of  the  action,  which  has  since  been  continued  by  his  executor. 
The  trustee  died  in  office,  and  the  commencement  of  the  action  by  him  be- 
fore his  death,  therefore,  amounts  to  nothing  more  than  an  expression  of 
his  wish  to  resign  at  that  time,  and  cannot  operate  to  deprive  his  repre- 
sentative of  the  commissions  earned. 

Objection  Is  also  made  to  the  claim  of  the  plaintiff  as  executor  of  the  will 
of  the  deceased  trustee  to  commissions  on  securities  received  from  the 
executors  and  not  converted  into  cash  until  after  the  death  of  the  trustee 
In  question.  This  objection  is  based  upon  a  decision  of  the  court  of  appeals 
In  the  case  of  McAlpine  v.  Potier,  126  N.  Y.  285,  27  N.  E.  475,  holding  that 
where  trustees  have  not  in  fact  converted  into  money  securities  forming 
part  of  the  capital  of  the  trust  estate,  nor  delivered  the  same  as  cash  to 
the  beneficiaries,  they  cannot  be  allowed  to  credit  themselves  with  or  re- 
ceive commissions  for  receiving  such  part  of  the  principal  of  the  trust  es- 
tate. After  a  careful  examination,  I  am  unable  to  distinguish  that  case 
from  the  one  now  under  consideration.  In  the  present  action,  certain  of 
the  securities  received  from  the  executors  had  not  been  sold  by  the  trustees 
at  the  death  of  Mr.  Llnsly,  nor  had  any  part  of  the  same  been  paid  over 
to  the  remainder-men.  It  Is  true  that,  in  and  by  the  orders  hereinabove 
cited,  a  valuation  had  been  placed  upon  said  securities,  but  such  valuation 
was  merely  for  the  purpose  of  fixing  and  establishing  a  proper  sinking  or 
Indemnity  fund,  and  had  no  other  significance  whatsoever.  The  decision 
referred  to  must  therefore  be  deemed  controlling  in  this  case,  although  at 
variance  with  the  rule,  as  previously  understood  In  regard  to  the  matter  In 
question. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Ira  D.  Warren,  for  appellant 
W.  V.  Rowe,  for  respondent 

VAN  BRUNT,  P.  J.  We  might  very  well  rest  our  decision  in 
affirming  the  judgment  appealed  from  upon  the  exceedingly  satis- 
factory opinion  written  by  the  learned  referee  upon  the  decision  of 
the  question  involved  before  him.  It  may  be  well,  however,  to 
revert  to  one  or  two  points  in  addition  to  those  which  have  been  con- 
sidered by  the  referee.  If  the  tenant  for  life,  as  matter  of  right, 
is  entitled,  as  is  claimed  by  the  appellant,  to  the  increase  resulting 
from  the  rise  in  price  of  the  securities  in  which  the  trust  fund  was 
invested,  then  it  would  seem  to  be  a  right  existing  in  the  life  tenant, 
at  any  time  when  such  premiums  existed,  to  compel  a  sale  of  the 
security  in  which  such  trust  fund  was  invested,  in  order  that  she 
might  realize  such  increase.  It  is  apparent  that  no  such  right  exists 
in  the  life  tenant  Such  a  power  would  enable  the  life  tenant 
to  compel  the  trustees  to  speculate  in  securities,  and  change  invest- 
ment at  her  pleasure,  and  thus  deprive  the  trustees  of  the  ordinary 
powers  which  are  supposed  to  be  invested  in  them.  It  has  been  well 
observed  by  the  referee  in  his  opinion  that,  even  if,  by  the  terms  of 
the  will,  the  life  tenant  was  entitled  to  the  increase  realized  on 
the  principal  of  the  fund,  it  could  not  accrue  to  her  or  her  estate 
until  the  expiration  of  her  life  tenancy,  as  before  that  time  it  would 
be  manifestly  impossible  to  ascertain  the  amount  of  such  increase, 
or  even  the  existence  of  any.  The  present  transactions  may  show 
a  gain,  but  the  next  investment  may  be  unfortunate,  and  involve  a 
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loss.  It  is  manifest  that  it  was  not  the  intention  of  the  testator 
that  all  gains,  when  realized,  should  belong  immediately  to  the  life 
tenant,  and  that  all  losses  should  be  charged  to  the  corpus  of  the 
fund.  It  is  apparent  that  the  testator  intended  the  provisions  of 
the  will  under  consideration  for  the  benefit  of  a  tenant  for  life,  to  be 
enjoyed  during  such  life,  and  not  for  the  benefit  of  the  personal 
representatives  of  a  person  who  has  been  a  tenant,  but  whose  term 
must  be  ended  by  death,  before  the  question  of  whether  there  is 
an  increase  or  not  can  be  determined.  We  think,  therefore,  that 
the  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


CRIMMINS  v.  METROPOLITAN  EL.  RT.  CO.  et  at 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Elevated  Railroads— Injuries  to  Ab otters— Lessees. 

In  an  action  against  an  elevated  railroad  for  Injuries  to  abutting  prem- 
ises, the  complaint  alleged  the  execution  of  a  lease  to  plaintiff  by  one  S., 
before  the  construction  of  the  road,  with  privilege  of  renewal;  also  the 
execution,  on  the  day  on  which  such  lease  expired,  which  was  after  the 
construction  of  the  road,  of  a  lease  of  the  same  premises  for  a  similar 
term  by  several  persons  of  the  same  name  as  the  first  lessor;  but  there 
was  no  allegation  showing  that  the  second  lease  was  made  in  pursuance 
of  the  renewal  clause  of  the  first  or  growing  out  of  It,  or  was  connected 
with  It  in  any  manner.  Held,  that  the  complaint  was  insufficient,  as  the 
lessee  in  a  lease  executed  after  the  construction  of  the  road  can  recover 
only  where  It  was  the  renewal  of  a  lease  executed  before  the  construction 
of  the  road. 

Appeal  from  special  term,  New  York  county. 

Action  by  Thomas  Grimmins  against  the  Metropolitan  Elevated 
Railway  Company  and  another  for  an  injunction  and  damages. 
Judgment  was  entered  in  favor  of  plaintiff,  and  defendants  appeal. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Julian  T.  Davies  and  Frederick  Allis,  for  appellants. 

Benjamin  Yates,  for  respondent 

PARKER,  J.  This  suit  seems  to  have  Deen  prosecuted  with  the 
idea  that  certain  facts  which  ought  to  have  been  alleged  and  proved 
could  be  assumed  by  the  court.  The  complaint  alleges  the  exe- 
cution of  certain  leases  March  1, 1869,  by  Adam  T.  Sackett  to  Thomas 
and  John  D.  Grimmins,  covering  certain  vacant  lots  on  the  southerly 
side  of  Sixtieth  street,  for  a  period  of  21  years,  with  privileges  of 
renewal  for  the  further  period  of  21  years  each;  the  erection  of 
buildings  thereon  by  the  lessors;  an  assignment  by  John  D.  Crim- 
mins  to  Thomas  Grimmins  of  his  interest  therein,  and  that  Sarah 
E.,  Clarence,  Gertrude  T.,  George  E.,  Helen,  T.  William,  and  B. 
Lambert  Sackett  leased  and  conveyed  to  the  plaintiff,  Thomas  Crim- 
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miiis,  on  the  15th  day  of  April,  1890,  the  same  premises  for  a  period 
of  21  years,  with  the  privilege  of  renewal  for  two  further  terms  of 
21  years  each.  It  does  not  contain  an  allegation  connecting  the 
lease  of  1869  with  the  one  of  1890.  The  grantors  in  the  leases  are 
not  the  same,  and  the  ^complaint  does  not  allege  that  the  title  of  the 
original  lessor  has  become  vested  in  the  lessors  of  the  lease  of  1890. 
Nor  does  it  allege  that  the  second  lease  was  made  in  pursuance  of 
the  renewal  clause  in  the  first  lease,  or  that  it  grew  out  of  it  or 
was  connected  with  it  in  any  manner.  This  question  was  brought 
to  the  attention  of  the  court  by  a  motion  to  dismiss,  made  at  the 
commencement  of  the  trial.  But  the  complaint  was  not  amended, 
nor  was  an  amendment  asked  for.  Nor  do  we  find  any  evidence  con- 
necting the  leases  of  1890  witn  those  of  1869.  The  leases  of  1890 
do  not  recite  the  execution  of  former  leases  by  Adam  T.  Sackett, 
and  the  devolution  of  his  title  upon  the  lessors  in  the  lease  of  1890. 
They  do  not  recite  any  right  of  renewal  covenanted  in  the  former 
leases,  or  that  the  present  leases  are  made  in  pursuance  of  such 
right,  or  that  the  new  rent  has  been  appraised  or  fixed  under  the 
terms  of  a  renewal  clause.  No  evidence  was  presented  aside  from 
the  leases  bearing  upon  these  questions.  We  may  conjecture  that 
the  lease  of  1890  was  a  renewal  of  that  of  1869,  by  parties  who  had 
succeeded  to  the  title  and  interest  of  the  lessor  of  the  1869  leases, 
but  it  is  neither  alleged  nor  proved  that  such  is  the  fact  If  the 
existeuce.of  such  facts  be  essential  to  sustain  a  recovery  for  rental 
damage  during  the  present  term,  the  conjecture  of  the  court  will 
not  suffice  to  accomplish  the  purpose.    They  must  be  proved. 

The  courts  have  been  called  upon  to  apply  the  general  principle 
that  the  right  of  action  belongs  to  the  party  who  sustains  the  loss 
in  a  number  of  suits  between  lessees  of  real  estate  and  elevated  rail- 
roads, resulting  in  the  establishment  of  certain  rules:  (1)  When 
the  lease  is  made  subsequent  to  the  construction  of  the  elevated 
railroad,  the  exclusive  right  of  action  is  in  the  landlord.  This  is  be- 
cause the  rent  is  presumed  to  be  based  upon  the  reduced  value  of 
the  property  occasioned  by  the  railroad  which  burdens  the  landlord 
with  the  loss.  (2)  The  lessee  has  the  right  of  action  where  the  lease 
was  made  before  the  building  of  the  road.  In  such  case  the  lessee 
pays  for  the  full  use  of  the  property,  and  is  deprived  of  part  of  it, 
and  therefore  is  the  one  injured.  (3)  Under  a  renewal  lease  made 
after,  but  in  pursuance  of,  a  lease  given  before  the  elevated  railroad, 
and  by  which  the  parties  are  constrained  in  fixing  the  rent,  terms, 
and  conditions  of  the  renewal  lease,  the  right  of  action  is  in  the 
lessee;  and  this  is  so  because  the  two  terms  are  treated  as  the 
outcome,  in  effect,  of  one  continuous  lease,  commencing  before  the 
railroad,  and  therefore  within  the  rule  applicable  to  leases  for  a 
term  of  years  made  prior  to  the  construction  of  the  elevated  rail- 
road. Kernochan  v.  Railroad  Co.,  128  N.  Y.  559,  29  N.  E.  65; 
Kearney  v.  Railroad  Co.,  129  N.  Y.  76,  29  N.  E.  70;  Witmark  v. 
Railroad  Co.,  76  Hun,  302,  27  N.  Y.  Supp.  777. 

Having  these  general  rules  in  mind,  we  see  that  the  lease  of  1890, 
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standing  alone,  and  wholly  unconnected  with  any  other  lease,  would 
deny  recovery  to  plaintiff  for  rental  damage  for  the  present  term, 
for  it  was  made  after  the  railroad  was  built  Therefore,  it  became 
necessary  for  the  plaintiff  to  prove,  if  he  could,  that  the  lease  of  18'JO 
was  not  an  independent  lease,  but  one  of  the  renewals  provided  for 
by  the  lease  of  1869,  which  latter  lease  so  constrained  the  action  of 
the  parties  that  they  or  one  of  them  were  not  in  a  condition  to 
negotiate  freely  with  reference  to  the  situation  existing  in  1890. 
This  burden  the  plaintiff  did  not  meet.  Indeed,  his  complaint  was 
not  so  framed  as  to  entitle  him  to  meet  it  without  amendment  It 
did  not  allege  that  the  lease  of  1890  was  a  renewal  of  the  lease  of 
1869,  the  only  other  lease  pleaded.  Although  it  asserted  that  the 
lessors  were  different,  it  contained  no  allegation  that  the  lessors  in 
the  lease  of  1890  had  succeeded  to  the  title  of  the  lessor  in  the  lease 
of  1869.  Upon  these  questions  the  evidence,  as  we  observed  at  the 
outset,  is  also  silent  As  the  judgment  of  a  court  must  be  founded 
on  evidence  rather  than  surmise,  the  judgment  rendered  must  fall 
for  want  of  support 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with, 
costs  to  appellants  to  abide  the  event    All  concur. 


(86  Hun,  519.) 

BURK  v.  PRESIDENT,  ETC.,  OP  DELAWARE  &  H.  CANAL  00. 

(Supreme  Court,  General  Term,  Third  Department.  May  14,  1895.) 

Railroad  Companies— Accident  at  Private  Crossing. 

No  recovery  can  be  had  for  injuries  received  at  a  private  crossing. 
Where  it  appears  that  the  train  approached  the  crossing  at  a  rate  of  about 
15  miles  an  hour;  that  no  signal  or  warning  was  given  of  its  approach; 
where  it  does  not  appear  that  the  speed  was  unusual  for  the  train  at  that 
point,  or  that  it  was  customary  to  give  signals  on  approaching  such  cross- 
ing, as  negligence  cannot  be  presumed  merely  from  the  accident 

Appeal  from  circuit  court,  Saratoga  county. 
Action  by  John  Burk,  as  administrator  of  Edward  Burk,  deceased, 
against  the  president,  managers,  and  company  of  the  Delaware  & 
Hudson  Canal  Company  for  the  alleged  negligence  of  defendant 
whereby  plaintiff's  intestate  was  killed.  From  a  judgment  entered 
on  the  decision  of  the  trial  judge  dismissing  the  complaint,  plaintiff 
appeals.  Affirmed. 


Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HJER- 
RICK,  JJ. 

E.  T.  Brackett  (T.  F.  Hamilton,  of  counsel),  for  appellant 
Lewis  E.  Carr,  for  respondent. 

MAYHAM,  P.  J.  The  plaintiff  prosecuted  this  action  as  adminis- 
trator to  recover  for  the  alleged  negligence  of  the  defendant  in  the 
management  of  its  railroad  train,  by  which  the  plaintiff's  intestate 
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was  killed.  The  case  discloses  that  the  defendant  is  a  railroad  cor- 
poration, and  that  in  1834  it  acquired  a  right  of  way  for  its  railroad, 
the  line  of  which  has  not  since  that  time  been  changed,  over  and 
upon  which  it  has  since  owned  and  operated  a  railroad.  That  in 
1871  the  grandfather  of  the  intestate,  with  whom  the  intestate  re- 
sided, purchased  a  piece  of  land  adjacent  to  such  railroad  land,  and 
adjoining  it  on  the  east,  on  which  he  built  a  house,  in  which  he  and 
his  family,  since  1872,  have  resided.  That  such  house  stood  near 
the  lands  of  the  railroad,  and  that  the  persons  residing  in  such  house 
had  from  the  time  of  the  erection  thereof  been  in  the  habit  of  cross- 
ing over  the  defendant's  railroad  lands  and  track  from  the  house  to 
the  highway  on  the  opposite  side  of  the  railroad,  and  which  ran  at 
that  point  about  parallel  with  the  line  of  the  railroad,  and  that  that 
was  the  only  or  usual  way  of  egress  from  and  ingress  to  the  house 
from  such  highway.  At  the  time  of  the  accident,  and  for  some 
time  previous  thereto,  the  plaintiffs  intestate  had  resided  in  the 
house  as  a  member  of  his  grandfather's  family,  and  was,  as  such,  ac- 
customed to  pass  over  and  across  this  railroad  track  to  and  from 
such  house.  On  the  day  of  the  injury  which  resulted  in  intestate's 
death,  he  started  for  school,  and,  while  attempting  to  cross  the  de 
fendanf s  railroad,  he  was  struck  by  a  train  backing  down  on  this 
track  and  killed.  He  was  at  the  time  about  six  years  old,  but  no 
claim  is  made  that  he  was  non  sui  juris  at  the  time  of  the  injury. 

When  the  train  struck  intestate,  it  was  moving  at  the  rate  of  about 
15  miles  an  hour,  and  no  bell  was  rung  or  whistle  blown  to  give 
warning  of  the  moving  of  the  train.  There  is  no  proof  in  the  case 
that  this  was  an  unusual  rate  of  speed  for  the  train  at  that  point,  or 
that  there  was  any  custom  on  the  part  of  the  defendant  to  give  any 
warning  or  signal  of  the  approach  of  the  train  at  that  point.  The 
plaintiff  in  this  action,  to  entitle  him  to  recover,  must  show  that  the 
defendant  has  failed  in  the  performance  of  some  duty  which  it 
owed  the  intestate  at  the  time  the  injury  was  inflicted,  and  that  such 
failure  caused  or  contributed  to  the  injury.  The  plaintiff,  having 
alleged  the  negligence  of  the  defendant  as  the  cause  of  the  injury, 
assumed  the  burden  of  establishing  by  proof  the  fact  or  facts  estab- 
lishing such  negligence.  Heinemann  v.  Heard,  62  N.  Y.  455;  Lamb 
v.  Transportation  Co.,  46  N.  Y.  271-279.  These  requirements  are  not 
met  by  or  established  by  proof  of  the  accident  alone,  or  by  any  pre- 
sumption which  can  be  drawn  from  it  The  negligence  cannot  be 
presumed  by  reasoning  from  the  effect  back  to  some  supposed  cause, 
but  a  cause  arising  in  some  failure  of  duty  on  the  part  of  the  de- 
fendant must  be  shown,  which  produced  the  injurious  effect  com- 
plained of.   In  Cordell  v.  Railroad  Co.,  75  N.  Y.  332,  Earl,  J.,  says: 

"To  maintain  this  action,  the  plaintiff  must  show  that  the  death  of  the  in- 
testate was  caused  solely  by  the  negligence  of  the  defendant,  and  this  must 
be  shown  by  competent  proof.  It  must  not  be  left  to  mere  speculation." 

This  rule  has  been  so  long  and  universally  accepted  as  the  true 
one  in  this  class  of  cases  that  it  may  be  regarded  as  elementary, 
and  the  appellant,  in  the  arguments  in  support  of  this  appeal,  seems 
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to  concede  its  application  to  this  case.  But  the  appellant  insists 
that  he  has  complied  with  the  requirements  of  this  rule  by  prov- 
ing the  omission  on  the  part  of  the  defendant  to  ring  a  bell  or  blow 
a  whistle  when  approaching  the  Burk  house.  It  is  quite  clear  from 
all  of  the  evidence  in  this  case  that  this  was  at  most  only  a  private 
way  over  the  defendant's  railroad,  for  the  use  of  the  occupants  of 
the  Burk  house,  arising  from  a  user  or  implied  license;  but  it  is 
insisted  that  that  is  enough  to  bring  the  case  within  the  rule  laid 
down  in  Barry  v.  Railroad  Co.,  92  N.  Y.  292.  But  that  case  dis- 
closes that  the  public  were  in  the  habit  of  crossing  the  track  at  the 
point  where  the  injury  occurred,  and  had  been  for  more  than  30 
years,  and  that  several  hundreds  crossed  there  daily.  The  only 
real  analogy  between  that  case  and  the  one  at  bar  is  that  there  was 
an  unrevoked  license  of  the  defendant  to  cross  its  track  in  either 
case,  but  in  the  one  case  it  was  a  license  to  the  public,  which  gave 
it  the  characteristics  of  a  public  crossing,  while  in  the  other  case 
it  was  in  the  nature  of  a  private  license,  to  be  used  only  in  connec- 
tion with  the  Burk  dwelling.  This  distinction  was  one  which 
clearly  imposed  a  different  obligation  upon  the  defendants  in  these 
cases,  and  the  case  relied  upon  recognizes  the  difference  in  the  obli- 
gation of  a  railroad  company  towards  the  public  who  are  permitted 
to  cross  its  tracks  by  sufferance  and  one  who  by  sufferance  is 
casually  thereon.  Barry  v.  Bailroad  Co.,  supra.  In  Byrne  v.  Bail- 
road  Co.,  104  N.  Y.  362,  10  N.  E.  539,  the  public  had  notoriously  and 
constantly  been  in  the  habit  of  crossing  the  defendant's  track,  and 
it  was  held  that  that  fact  imposed  upon  the  defendants  a  duty  to 
exercise  reasonable  care  in  running  its  trains  so  as  to  protect  per- 
sons crossing  from  injury.  These  cases  can  be  clearly  distinguished 
from  the  one  at  bar  in  this,  that  the  former  by  their  use  had  become 
or  were  public  crossings,  while  the  case  at  bar  is  at  most  but  a  pri- 
vate crossing,  and  it  is  insisted  by  the  respondent  that  this  differ- 
ence creates  different  obligations  on  the  part  of  the  defendants  from 
those  which  the  law  imposes  at  a  public  crossing;  that  in  case  of  a 
public  crossing  the  law  imposes  upon  a  railroad  company  the  exer- 
cise of  active  vigilance  in  the  protection  of  the  public  from  the  dan- 
gerous agencies  which  it  has  created,  while  in  case  of  a  private 
crossing  by  a  license  the  license  to  cross  imposed  no  duty  upon  the 
railroad  company  except  to  do  him  no  intentional  harm  or  wanton 
injury.  In  Matze  v.  Railroad  Co.,  1  Hun,  417,  it  was  held  by  the 
general  term  sitting  in  this  department  that: 

"Even  if  there  was  evidence  from  which  a  license  might  be  implied,  and 
the  plaintiff  was  not  a  trespasser,  such  license  created  no  legal  right  and 
imposed  no  duty  upon  the  defendant  except  the  general  duty,  which  ever/ 
man  owes,  to  others,  to  do  them  no  intentional  wrong  or  Injury 

And  Miller,  J.,  in  another  part  of  the  same  opinion,  uses  this  lan- 
guage: 

"I  do  not  understand  that  they  owe  any  duty,  even  to  the  owner  of  a  pri- 
vate right  of  way  through  which  they  pass,  which  calls  upon  them  to  exer- 
else  care  in  running  their  trains." 
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This  doctrine  was  approved,  and  the  language  of  Miller,  J.,  quoted 
with  approbation,  by  Hardin,  P.  J.,  in  Cornell  v.  Railroad  Co.  (Sup.) 
15  N.  Y.  Supp.  581,  which  was  an  action  against  the  defendant  for 
injuring  the  plaintiff's  horse,  which  was  crossing  the  defendant's 
track  at  a  private  crossing.  In  Nicholson  v.  Railway  Co.,  41  N.  Y. 
525,  the  court,  in  discussing  this  question,  uses  the  following  lan- 
guage: 

"Nicholson,  the  deceased,  •  •  •  was  not  on  his  own  ground.  At  most,  he 
had  a  mere  license  to  cross  the  defendant's  track;  a  license  Implied  by  use, 
and  from  the  fact  that  such  use  had  not  been  expressly  forbidden.  But  such 
license  could  create  no  legal  right,  and  imposed  no  duty  upon  the  defendant 
except  the  general  duty,  which  every  man  owes  to  others,  to  do  them  no  In- 
tentional wrong  or  Injury.*' 

This  same  doctrine  is  repeated  and  enforced  in  Collins  v.  Railroad 
Co.,  71  Hun,  508,  24  N.  Y.  Supp.  1090.  1  think  it  must  now  be  held 
to  be  the  settled  law  of  this  state  that  a  railroad  company,  at  a  pri- 
vate crossing,  is  not  required  to  give  any  warning  of  the  approach 
of  its  train,  and  that  the  only  duty  it  owes  the  licensee  at  that  cross- 
ing is  to  do  him  no  intentional  wrong  or  injury.  Applying  that  rule 
to  the  case  at  bar,  upon  the  evidence  as  it  stands,  we  see  no  ground 
upon  which  the  plaintiff  could  legally  recover  in  this  case.  But,  if 
we  are  wrong  in  this  conclusion,  still  this  court,  on  appeal,  could 
not  properly  reverse  this  judgment,  as  the  learned  trial  judge  was, 
by  the  submission  of  the  case  to  him  without  a  jury,  called  upon  to 
determine  the  facts  as  well  as  the  law.  "Negligence  is  a  question  of 
fact,  and  should  usually  be  decided  as  such,  especially  whenever 
men  of  ordinary  prudence  and  discretion  might  differ  as  to  the  char- 
acter of  the  act  under  the  circumstances  of  the  case,  the  position 
and  conditions  of  the  parties."  Morrison  v.  Railroad  Co.,  56  N.  Y. 
308;  Wendell  v.  Railroad  Co.,  91  N.  Y.  427.  Applying  the  rule 
above  quoted,  the  question  of  negligence  became  one  for  the  judge, 
acting  as  and  for  the  jury.  It  is  clear  that  the  question  of  negli- 
gence in  this  case  was  one  about  which  men  of  ordinary  discretion 
might  differ,  as  we  find  here  the  learned  judge  and  counsel  for  ap- 
pellant differing  on  that  vital  question.  Under  the  circumstances 
of  this  case,  the  finding  of  the  judge  upon  that  question  cannot  be 
disturbed  on  this  appeal.  Judgment  affirmed,  with  costs.  All  con- 
cur. 


(86  Hun.  485.) 

PEOPLE  v.  SMITH. 

(Supreme  Court,  General  Term,  Third  Department.  May  14,  1895.) 

1.  Labcrny— Alleging  Ownership. 

An  allegation  in  a  complaint  charging  larceny,  that  defendant  took 
"from  the  money  drawer  of  said  deponent's  store"  a  certain  sum,  is  equiv- 
alent to  a  statement  that  defendant  took  the  money  out  of  the  possession 
of  deponent,  who,  as  against  a  wrongdoer,  must  be  deemed  the  owner, 
within  Pen.  Code,  §  528,  providing  that  a  person  who,  with  Intent  to  de- 
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prive  or  defraud  the  true  owner  of  his  propertyt  steals  the  same,  Is  guilty 
of  larceny. 

2.  Same— Competency  op  Child. 

It  is  discretionary  with  the  court  to  permit  a  child  under  the  age  of  12 
years  to  testify  in  a  criminal  case. 

Appeal  from  court  of  sessions,  Montgomery  county. 

William  Smith  was  convicted  of  the  larceny  of  a  sum  of  money, 
and  appeals.  Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HER- 
BICK,  JJ. 

Clark  L.  Jordon,  for  appellant 

L.  P.  Fish,  Dist  Atty.,  for  the  People. 

MAYHAM,  P.  J.  The  complaint  upon  which  the  warrant  against 
the  defendant  issued  was  in  writing  and  under  oath,  and  was  as 
follows: 

"That  one  William  Smith,  at  the  town  of  Mohawk,  In  the  county  of  Mont- 
gomery, aforesaid,  on  the  20th  day  of  September,  1894,  did  feloniously,  wrong- 
fully, unjustly;  unlawfully,  wickedly,  willfully,  corruptly,  falsely,  maliciously, 
and  knowingly  violate  sections  528  and  582  of  chapter  6TG  of  the  Laws  of  the 
state  of  New  York  passed  July  20,  1881,  entitled  'An  act  to  establish  a  Penal 
Code,'  as  amended  1882,  1883,  and  amendatory  thereto,  In  that,  at  the  time 
and  place  aforesaid,  he  did  take  from  the  money  drawer  of  said  deponent's 
store  the  sum  of  $8  in  money,  being  lawful  money  of  the  United  States  of 
America,  consisting  of  greenbacks  or  paper  money,  national  or  bank  bills,  of 
the  following  denomination,  to  wit:  One  $5  bill;  one  $2  bill;  and  two  $1 
bills." 

Upon  this  complaint  the  magistrate  issued  his  warrant,  on  which 
the  defendant  was  arrested,  and  brought  before  him,  and,  without 
the  advice  of  counsel,  pleaded  not  guilty  to  the  charge;  whereupon 
the  trial  was  adjourned  until  a  future  day,  at  which  time  the  de- 
fendant appeared  in  person  and  by  his  attorney,  and  objected  in 
various  ways  to  the  form  of  the  proceedings,  and  to  the  jurisdiction 
of  the  magistrate,  which  objections  were  overruled.  The  defendant 
then  withdrew  his  plea  of  not  guilty,  and  asked  and  obtained  per- 
mission of  the  court  to  cross-examine  the  complainant  for  the  pur- 
pose of  ascertaining  whether  or  not  the  complaint  was  made  on  in- 
formation and  belief,  or  on  her  own  knowledge.  On  the  examina- 
tion of  the  complainant  by  the  defendant's  counsel,  it  appeared  that 
she  left  the  store  with  the  money  alleged  to  have  been  taken  in  the 
money  drawer,  with  two  or  three  people  in  the  store  when  she  left, 
but  that  the  defendant  was  not  at  that  time  in  the  store;  that  on 
her  return  she  met  the  defendant  going  from  the  direction  of  the 
store,  and  that,  on  going  into  the  store,  she  found  that  the  money  in 
question  was  not  in  the  drawer;  that  she  did  not  see  the  defendant 
take  the  money,  and  all  that  she  knew  about  it  was  what  she  was  told 
by  two  persons  in  the  store  at  the  time.  On  this  proof,  the  defend- 
ant's counsel  moved  for  the  discharge  of  the  prisoner,  on  the  ground 
that  the  complainant  had  no  personal  knowledge  of  the  statement 


Sup.  Ct] 


PEOPLE  V.  SMITH. 


991 


contained  in  the  complaint  That  motion  was  denied,  and  the  de- 
fendant thereupon  entered  a  plea  of  not  guilty.  The  case  was  tried 
before  a  jury,  and,  at  the  conclusion  of  the  people's  evidence,  the  de- 
fendant's counsel  moved  for  the  discharge  of  the  prisoner,  and  that 
the  court  direct  a  verdict  of  not  guilty,  on  the  following  grounds: 

"(1)  No  crime  has  been  established;  (2)  that  no  competent  evidence  has 
been  produced  showing  that  the  defendant  has  committed  any  crime;  (3)  that 
the  complaint  nor  the  warrant  nor  evidence  does  not  show  to  whom  the  prop- 
erty claimed  to  have  been  stolen  belonged;  (4)  that  the  ownership  of  the 
money  in  question  is  neither  alleged  or  proved;  (5)  the  warrant  of  arrest  in 
this  case  does  not  describe  a  crime,  as  required  by  law." 

The  court  denied  the  motion,  and  the  case  was  submitted  to  the 
jury,  who  found  the  defendant  guilty. 

The  appellant  now  insists  that  the  complaint,  warrant,  and  proof 
are  insufficient  to  charge  him  with  the  commission  of  the  crime  of 
larceny,  and  that  it  was  error  on  the  part  of  the  magistrate  to  refuse 
to  direct  the  jury  to  find  the  defendant  not  guilty. 

The  first  point  urged  here  is  that  the  complaint  on  which  the  war- 
rant issued  was  insufficient  to  give  the  justice  jurisdiction,  as  the 
same  was  wholly  on  information  and  belief.  An  inspection  of  the 
complaint  shows  that  the  original  information  was  positively  stated 
and  sworn  to  by  the  complainant,  and  nototf  information  and  belief. 
Clearly,  that  was,  in  that  respect,  sufficient  to  give  the  justice  juris- 
diction of  the  person  and  subject-matter,  and  authorized  the  issue  of 
the  process  by  him,  at  the  time  of  its  issue  by  him. 

But  it  is  insisted  that  by  the  cross-examination  of  the  complain- 
ant, after  the  warrant  was  issued,  and  while  the  defendant  was  in 
custody  under  it,  before  the  magistrate,  it  appeared  that  her  only 
knowledge  was  information  derived  from  others,  except  the  fact 
that  the  money  alleged  to  have  been  stolen  was  in  the  money  drawer 
when  she  left  the  store,  and  was  not  there  on  her  return,  and  that 
she  met  the  defendant  on  her  return  to  the  store,  going  in  a  direction 
from  the  store.  We  think  the  facts  known  to  her  and  sworn  to  by 
her  were  sufficient  to  establish  the  wrongful  taking  of  the  money  by 
some  person  not  entitled  to  the  same,  and  the  information  disclosed 
by  her  on  the  cross-examination  is,  we  think,  a  sufficient  disclosure 
of  her  source  of  information  to  justify  her  in  making  the  complaint 
No  constitutional  or  legal  right  of  the  defendant  was  violated  in  is- 
suing the  warrant  on  the  complaint  or  information  in  this  case,  un- 
less the  omission  to  state  the  name  of  the  true  owner  of  the  money 
alleged  to  have  been  stolen  renders  the  information,  warrant,  proof, 
and  conviction  erroneous. 

Pen.  Code,  §  528,  defines  larceny  as  follows: 

"A  person  who  with  intent  to  deprive  or  defraud  the  true  owner  of  his 
property,  or  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the 
use  of  the  taker  or  any  other  person,  •  •  •  steals  such  property,  and  Is 
guilty  of  larceny." 

I  think,  for  the  purposes  of  this  prosecution,  the  allegation  of  tak- 
ing the  money  out  of  the  drawer  of  the  complainant's  store  is  equiv- 
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alent  to  the  charge  of  taking  the  money  ont  of  complainant's 
possession;  and  that,  as  against  a  wrongdoer,  she  must  be  deemed, 
within  the  language  of  the  section  above  quoted,  the  "true  owner." 

It  is  also  urged  that  this  conviction  should  be  reversed  for  the  rea- 
son that  it  was  upon  the  unsupported  evidence  of  a  child  under  12 
years  old,  in  violation  of  the  provisions  of  section  392  of  the  Code 
of  Criminal  Procedure.  The  only  witness  who  testified  to  the  fact 
of  the  taking  of  this  money  by  the  defendant  was  the  seven  year  old 
son  of  the  complainant.  He  was,  after  an  examination  by  the  mag- 
istrate, in  the  exercise  of  the  discretion  of  the  magistrate,  given  by 
that  section  of  the  Criminal  Code,  permitted  to  be  sworn,  and  testi- 
fied that  the  defendant  took  money  from  this  drawer.  In  such  case 
the  judge  or  magistrate  is  vested  by  that  section  with  a  discretion 
to  swear  the  child  or  to  receive  his  unsworn  statement  In  the  exer- 
cise of  that  discretion,  he  administered  the  oath  to  the  boy,  and  took 
his  sworn  testimony.  That  was  not  error,  but  the  proper  exercise 
of  a  discretion;  but,  upon  that  evidence  alone,  the  defendant  could 
not  be  convicted.  Was  he  corroborated,  so  as  to  make  his  evidence 
competent  to  be  considered  by  the  jury?  We  think  he  was.  As  to 
the  question  of  the  presence  of  the  defendant  in  the  store  he  is  cor- 
roborated by  the  testimony  of  the  clerk,  who  went,  while  the  defend- 
ant was  there,  into  the.  meat  market,  and  also  by  the  testimony  of 
Norman  and  Orson  Sweet.  He  was  also  corroborated  upon  the  ques- 
tion of  money  being  taken,  by  the  complainant,  who  missed  the 
money  immediately  on  her  return  to  the  store. 

Upon  all  of  this  evidence,  a  question  of  fact  was  presented,  and  the 
jury,  upon  such  evidence,  having  found  that  the  defendant  was 
guilty,  we  see  no  reason  for  reversal  of  the  judgment  of  conviction 
entered  upon  this  verdict.   Conviction  affirmed.   All  concur. 
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CALDWELL  v.  ERIE  TRANSFER  CO. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.  June  8,  1895.) 

Carriers— Liability  for  Passenger's  Baggage. 

Receipt  by  a  common  carrier  of  baggage  in  good  condition,  and  its  de- 
livery in  a  damaged  state,  impose  upon  him  the  burden  of  exoneration 
from  a  prima  facie  liability. 

(Syllabus  by  the  Court) 
Appeal  from  district  court 

Action  by  Julia  Caldwell  against  the  Erie  Transfer  Company  for 
injury  to  plaintiffs  baggage.  Judgment  was  entered  in  favor  of 
plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PBYOR,  JJ. 

Andrew  Wesley  Kent,  for  appellant. 
Louis  J.  Vorhaus,  for  respondent 

PRYOR,  J.  In  an  action  against  the  defendant  transfer  company 
(a  common  carrier)  for  injury  to  plaintiffs  baggage,  the  single  ques- 
tion is  whether  the  evidence  be  sufficient  to  support  the  judgment 
for  plaintiff.  The  injury  was  from  the  wetting  of  the  contents  of  a 
trunk.  The  trunk  was  brought  by  railway  from  Baltimore,  and  at 
Communipaw  was  delivered  into  defendant's  custody  for  carriage  to 
plaintiffs  residence.  The  evidence  is  ample  to  support  the  conclu- 
sion that,  when  delivered  to  the  railroad  company  in  Baltimore,  the 
trunk  and  its  contents  were  in  good  condition,  and  that,  when  ex- 
amined by  the  plaintiff  at  her  residence  on  the  day  she  received 
them  from  the  defendant,  they  were  damaged  by  water.  The  com- 
plaint is  of  a  defect  of  proof  of  the  condition  of  the  baggage  when 
taken  into  the  defendant's  custody.  But  it  could  not  have  sustained 
the  injury  while  in  transit  by  rail,  for  no  rain  fell  during  that  in- 
terval. Indeed,  that,  when  delivered  to  defendant,  the  trunk  was 
in  good  condition,  is  established  by  the  testimony  of  defendant's 
own  servants.  Its  superintendent,  who  saw  the  trunk  in  the  bag- 
gage room,  says  it  was  "in  good  order";  and  the  driver  who  received 
it  for  delivery  to  plaintiff  swears  that  it  was  "perfectly  dry."  Waiv- 
ing, then,  the  presumption  that  a  connecting  carrier  receives  goods 
in  the  condition  in  which  they  were  delivered  to  the  initial  carrier 
(Myerson  v.  Woolverton,  9  Misc.  Rep.  186,  29  N.  Y.  Supp.  737),  here 
was  positive  proof  that  plaintiffs  baggage  was  uninjured  when  taken 
by  the  defendant  Receiving  the  baggage  in  good  condition,  and 
delivering  it  in  bad,  it  was  incumbent  on  defendant  to  exonerate 
itself  from  liability.  4  Lawson,  Rights,  Rem.  &  Prac.  §  1860,  and 
citations  in  note.  Supposing,  however,  the  burden  on  plaintiff  to 
prove  defendant's  negligence  the  cause  of  the  damage,  evidence 
enough  was  adduced  to  authorize  the  inference  that  the  injury  was 
the  effect  of  a  careless  exposure  of  the  trunk  to  the  perils  of  a  rain- 
storm. 

The  judgment,  being  unaffected  by  error,  and  manifestly  just,  is 
affirmed,  with  costs.   All  concur. 

v.33N.Y.s.no.l0— 63 
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MARSTON  et  al.  v.  BAERBNKLAU. 


(Common  Pleas  of  New  York  City  and  County,  General  Term.  June  3.  1883.) 

1.  Pleading  and  Proof— Variance. 

When  the  complaint  counts  only  on  a  special  agreement  to  pay  a  certain 
sum  for  a  designated  service,  and  the  plaintiff's  evidence  establishes 
such  agreement,  and  no  amendment  of  the  complaint  Is  requested,  proof 
of  the  value  of  the  service  is  inadmissible. 

2.  Appeal— Objections  Waived. 

When,  in  such  case,  the  plaintiff  acquiesces  in  the  submission  to  the 
jury  of  a  single  Issue  as  to  the  special  agreement,  he  cannot  be  heard  on 
appeal  to  object  that  he  should  have  been  permitted  to  recover  on  a. 
quantum  meruit 
(Syllabus  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  Howard  T.  Marston  and  David  Eilau  against  Gustave 
A.  Baerenklan.  Prom  a  judgment  of  the  city  court  (32  N.  Y.  Supp. 
785)  affirming  a  judgment  entered  on  a  verdict  in  favor  of  defendant, 
plaintiffs  appeal  Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFP,  and  PRYOR,  JJ. 

William  E.  Morris,  for  appellants. 
James  P.  Niemann,  for  respondent 

PRYOR,  J.  The  action  is  solely  and  exclusively  on  a  special 
agreement  by  the  defendant  to  pay  the  plaintiffs  f 250  for  the  probate 
of  a  will.  The  complaint  neither  makes  claim  for  the  value  of  the 
service  nor  alleges  the  value  of  the  service;  and  so  was  plaintiffs* 
evidence.  The  testimony  of  Eilau  was  to  an  express  contract  by 
the  defendant  to  pay  the  plaintiffs  |250  for  the  specific  service.  The 
case  was  so  presented  to  the  jury  in  the  charge  of  the  court, — as 
depending  upon  an  agreement  to  pay  that  sum;  and  the  plaintiffs 
acquiesced  in  such  submission  of  that  single  issue.  How,  now,  may 
they  object  that  they  were  not  allowed  to  claim  the  value  of  their 
service,  and  recover  upon  a  quantum  meruit?  Suggesting  no  amend- 
ment of  the  complaint  on  the  trial,  they  are  not  to  be  permitted  on 
appeal  to  impute  error  to  the  court  in  excluding  proof  of  a  cause 
•of  action  of  which  before  there  was  no  intimation.  By  the  pleadings 
and  by  plaintiffs'  evidence,  the  defendant  was  admonished  to  prepare 
for  a  trial  of  no  other  issue  than  the  fact  of  the  alleged  agreement; 
and  he  was  not  to  be  surprised  by  the  litigation  of  another  and 
inconsistent  controversy.  Romeyn  v.  Sickles,  108  N.  Y.  650,  15  N. 
E.  698.  It  results  that  the  learned  trial  judge  ruled  rightly  in  ex- 
cluding testimony  as  to  the  value  of  plaintiffs'  services. 

The  other  exceptions  as  to  evidence  are  equally  untenable.  Ex- 
planation of  plaintiffs'  demand  upon  Baaden  for  a  part  of  the  fee 
received  by  him  was  clearly  in  order,  as  tending  to  support  defend- 
ant's contention  that  their  client  was  not  he,  but  Baaden.  So,  proof 
that  the  plaintiffs  agreed  to  assist  Baaden  in  the  probate  in  requital 
of  past  favors  negatives  the  allegation  of  an  agreement  with  de- 
fendant for  compensation.  The  evidence  that  the  executor  never 
employed  plaintiffs  went  straight  to  the  main  issue  in  litigation. 


Com.  PI.] 


BACON  V.  PBOCTOB. 


995 


If  the  court  erred  in  permitting  proof  of  a  possible  allowance  to 
plaintiffs  by  the  surrogate,  to  which  only  a  general  objection  is 
interposed,  the  error  was  repaired  by  the  explicit  and  repeated  in- 
struction that  such  allowance  would  not  affect  the  validity  of  plain- 
tiffs' claim  under  the  alleged  contract. 

Plaintiffs  complain  that  "the  verdict  is  against  the  evidence  and 
weight  of  evidence";  but,  as  they  made  no  motion  for  the  direction 
of  a  verdict  in  their  favor,  "no  exception  presents  the  question 
whether  there  was  sufficient  evidence  to  sustain  the  verdict;  and, 
however  unjust  it  may  be,  this  court  is  powerless  to  give  relief." 
Schwinger  v.  Raymond,  105  N.  T.  648, 11  N.  E.  952.  We  may  add, 
however,  that,  upon  an  attentive  examination  of  the  evidence,  our 
conclusion  is  in  accordance  with  the  jury's. 

Judgment  affirmed,  with  costs.   All  concur. 


{Common  Pleas  of  New  York  City  and  County,  General  Term.  Jane  3,  1895.) 

1.  Contracts— Cancellation  by  Parties. 

A  mutual  understanding  of  the  parties  In  the  formation  of  an  oral  con- 
tract that  It  may  be  canceled  on  two  weeks'  notice  gives  authority  to 
either  to  terminate  It  on  such  notice. 

2,  Same— Consideration. 

The  reciprocal  release  of  their  respective  obligations  by  the  parties  to 
a  contract  is  a  sufficient  consideration  for  its  rescission. 
8.  Same— Execution— Ignorance  op  Contents. 

The  obligation  of  an  Instrument  which  one  signs  without  reading  is  not 
avoided  by  mere  Ignorance  of  its  contents. 
(Syllabus  by  the  Court) 

Appeal  from  trial  term. 

Action  by  Carrie  Isabelle  Bacon  against  Frederick  F.  Proctor  and 
Philip  T.  Turner.  From  a  judgment  entered  on  a  verdict  in  favor 
of  defendants,  and  from  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOR,  JJ. 

David  M.  Neuberger,  for  appellant 
P.  C.  Tallman,  for  respondents. 

PRYOB,  J.  The  appeal  is  manifestly  without  merit.  The  action 
is  for  damages  from  a  breach  of  a  contract  of  employment.  That, 
by  oral  agreement,  the  plaintiff  was  engaged  as  an  actress  in  the 
defendants'  theatrical  company,  is  conceded.  But  the  defendants 
contend  that  the  term  of  her  employment  was  indefinite;  that  they 
had  a  right  to  discharge  her  on  two  weeks'  notice;  and  that,  by 
mutual  consent,  the  contract  of  service  was  rescinded.  Assuming 
the  truth  of  the  plaintiff's  story,  that  her  engagement  was  for  30 
weeks,  and  still  it  appears  by  her  own  evidence  that  she  has  no 
cause  of  action.   She  testified  as  follows: 

"Q.  Isn't  there  a  custom,  which  has  grown  Into  law,  that  any  artist  or  any 
manager  can,  by  giving  two  weeks*  notice,  cancel  a  contract?  A.  It  Is.  (J. 
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You  could  have  two  weeks'  notice,  and  canceled  your  engagement,  your  con- 
tract, and  they  could  have  given  you  the  same?  A.  Yes,  sir.  Q.  In  giving 
two  weeks'  notice  to  the  defendants  you  could  have  canceled  this  contract  that 
you  made  with  Mr.  Turner,  and  on  their  giving  you  two  weeks'  notice  it  could 
also  be  canceled?  A.  Yea,  sir." 

The  two  weeks'  notice  to  plaintiff  being  an  undisputed  fact,  what 
is  left  of  her  case?  At  this  point  the  court  might  well  have  stopped 
the  trial  by  a  direction  for  the  defendants.  Counsel  for  the  plaintiff 
contends  that  the  evidence  was  inadmissible,  because  "immaterial 
and  irrelevant"  Material  and  relevant  in  an  emphatic  sense,  it 
was  beyond  controversy;  and,  if  incompetent,  its  exclusion  should 
have  been  demanded  on  that  specific  ground.  Tooley  v.  Bacon,  70 
N.  Y.  34,  37.  The  answer,  besides  taking  issue  on  the  allegation 
of  an  engagement  for  a  definite  term,  affirmatively  pleaded  a  con- 
tract subject  to  termination  on  two  weeks'  notice.  The  question, 
as  seeming  to  call  for  a  conclusion  of  law,  may  have  been  irregular; 
but,  the  response  being  the  statement  of  a  fact,  the  plaintiff  is  not 
prejudiced. 

Again,  plaintiff  admits  that,  on  payment  of  her  last  week's  wages, 
she  subscribed  the  following  document:  "Received  from  Messrs. 
Proctor  and  Turner  payment  in  full  for  all  salary,  liability,  indebt- 
edness, and  cancellation  of  contract  for  the  season."  Here  is  a 
mutual  agreement  of  rescission,  and  upon  an  adequate  consideration 
in  the  reciprocal  release  by  the  parties  of  their  respective  obliga- 
tions. Plaintiff  says  she  did  not  read  the  paper.  But  what  of  it? 
It  was  her  own  fault  and  folly  to  sign  without  reading;  and  in 
the  absence  of  frand  upon  her,  of  which  there  is  no  proof,  she  is 
bound  by  the  paper,  though  ignorant  of  its  contents. 

It  is  obvious  from  the  grounds  upon  which  we  dispose  of  the  ap- 
peal that  none  of  the  imputed  errors  in  the  record  are  of  possible 
detriment  to  the  plaintiff.  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


(Common  Pleas  of  New  York  City  and  County.  General  Term.  June  3.  1895.) 

Arrest  in  Civil  Cases— Defective  Undertaking. 

Upon  adjudging  an  order  of  arrest  invalid  because  of  a  defective  under- 
taking, the  court  has  no  power  to  refuse  to  vacate  the  arrest,  on  the  con- 
dition that  a  new  and  sufficient  undertaking  be  given.  32  N.  Y.  Supp.  221, 
reversed. 

(Syllabus  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  Simon  M.  Bondy  and  another  against  Abraham  Col- 
lier. From  an  order  of  the  city  court  (32  N.  Y.  Supp.  221)  affirming 
an  order  denying  a  motion  to  vacate  an  order  of  arrest,  defendant 
Collier  appeals.  Reversed. 

The  order  affirmed  by  the  general  term  of  the  city  court  was  as 
follows: 

"The  motion  to  vacate  the  order  of  arrest  granted  by  me  on  October  9,  181*4, 
against  the  defendant  Abraham  Collier,  on  the  papers  upon  which  the  same 
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was  granted,  and  upon  a  notice  of  motion  hereto  annexed,  proof  of  service, 
a  copy  of  which  is  also  hereto  annexed,  having  been  made  before  me  this  day 
on  all  the  grounds  specified  in  said  notice  of  motion;  and  after  hearing  Ed- 
ward Kaufinann,  Esq.,  of  counsel  for  said  defendant  Abraham  Collier,  for 
the  purposes  of  this  motion  only,  and  Alexander  Blumenstlel,  Esq.,  of  coun- 
sel for  plaintiffs,  in  opposition  thereto,  It  is  ordered  that  the  said  motion  be 
granted,  unless  plaintiffs  execute,  serve,  and  file  a  proper  and  sufficient  un- 
dertaking, as  provided  by  the  Code,  within  five  days  from  entry  and  service 
of  a  copy  of  this  order,  In  which  case,  motion  denied." 

The  defect  in  the  original  undertaking  was  that  in  the  accom- 
panying affidavit  it  did  not  appear  that  the  sureties  were  residents 
or  freeholders  or  householders  within  the  state,  as  required  by  sec- 
tion 812  of  the  Code  of  Civil  Procedure. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRYOR,  JJ. 

Edward  Kaufmann,  for  appellant 
Blumenstiel  &  Hirsch,  for  respondents. 

PRYOR,  J.  The  motion  to  vacate  the  order  of  arrest  proceeded 
upon  the  grounds  of  insufficiency  in  the  affidavit,  and  defects  in  the 
undertaking.  Since  the  affidavit  exhibits  some  evidence  of  the 
facts  requisite  to  the  arrest,  the  affirmance  of  its  sufficiency  by  the 
court  below  is  conclusive  with  us.  Wright  v.  Brown,  67  N.  Y.  1; 
Liddell  v.  Paton,  67  N.  Y.  393.  Similarly,  as  the  court  below  has 
adjudged  the  order  of  arrest  invalid  for  defects  in  the  undertaking, 
we  are  precluded,  on  an  appeal  by  the  defendant  only,  from  gain- 
saying those  defects,  or  the  invalidity  of  that  order.  But  though 
the  order  was  invalid,  for  the  defects  in  the  undertaking,  the  court 
nevertheless  declined  to  vacate  it,  on  the  condition  that  "within 
five  days  the  plaintiffs  execute,  serve,  and  file  ajproper  and  sufficient 
undertaking."  The  contention  of  the  appellant  is  that  the  court 
had  no  power  to  allow  a  substituted  undertaking,  but,  instead, 
should  have  absolutely  set  aside  the  order  of  arrest;  and  we  are  of 
that  opinion.  Here,  be  it  observed,  is  not  an  amendment  of  the 
undertaking  upon  which  the  order  of  arrest  issued,  but  the  allow- 
ance of  a  new  and  independent  undertaking,  to  uphold  an  arrest 
already  accomplished.  Where  is  the  authority  for  the  exercise  of 
such  jurisdiction,  either  in  the  statute  or  the  adjudications?  Cer- 
tainly, the  respondents  cite  none  to  the  point,  for  the  provisions 
of  the  Code  and  the  decisions  they  adduce  go  only  to  justify  an 
amendment  of  an  existing  undertaking.  An  amendment  operates 
nunc  pro  tunc,  and  validates  and  sustains  the  thing  amended,  while 
the  new  undertaking,  replacing  the  old,  has  its  inception  at  the 
moment  of  its  execution,  and  is  incapable  of  supporting  an  arrest 
already  in  effect  By  the  adjudication  of  the  court  below,  the 
undertaking  on  which  the  order  of  arrest  depends  was  fatally  de- 
fective,— insufficient  to  uphold  the  order;  and  yet  the  arrest  is  suf- 
fered to  stand,  on  the  condition  of  another  and  new  undertaking. 
The  defendant  may  be  held  for  five  days  upon  the  invalid  order, 
and  then  the  new  undertaking  is  to  reach  back,  and  rehabilitate 
that  invalid  order.  This  will  never  do.  The  liberty  of  the  citizen 
is  not  the  sport  of  judicial  discretion.  The  defendant  could  be  ar- 
rested only  upon  lawful  process,  and  he  is  not  to  be  detained  upon 
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the  contingency  that  the  illegal  order  on  which  he  was  taken  may 
be  made  good  by  subsequent  compliance  with  an  indispensable 
condition  precedent  Orders  of  general  and  special  term  reversed, 
and  order  of  arrest  vacated,  with  costs  to  appellant  in  both  courta 
All  concur. 


WALSH  v.  NATIONAL  BROADWAY  BANK. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.  June  3,  1893.) 

L  Money  Had  and  Received— Wtten  Action  Lies. 

Money  Intrusted  to  an  agent  for  specific  Investment,  but  by  him  diverted 
from  Its  destination,  and  deposited  In  bank  to  his  personal  account,  may, 
after  demand,  be  recovered  of  the  bank  by  the  principal,  In  an  action  for 
money  had  and  received,  although  at  the  time  of  the  deposit  the  bank  had 
no  notice  of  plaintiff's  right,  and  although  at  the  time  of  the  demand  the 
plaintiff  did  not  present  the  depositor's  check.  32  N.  Y.  Supp.  734,  af- 
firmed. 

8.  Same— Pahties. 

In  such  action  the  agent  depositor  is  not  a  necessary  party  defendant. 
82  N.  Y.  Supp.  734,  affirmed. 
(Syllabus  by  the  Court.) 

Appeal  from  special  term. 

Action  by  Jennie  Walsh,  as  trustee,  etc.,  against  the  National 
Broadway  Bank.  Prom  an  interlocutory  judgment  overruling  a  de- 
murrer to  the  complaint  (32  N.  Y.  Supp.  734),  defendant  appeals. 
Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRYOR,  JJ. 

W.  C.  Beecher,  for  appellant 
Richard  O'Gorman,  for  respondent 

PRYOR,  J.  The  appeal  is  from  an  interlocutory  judgment  over- 
ruling a  demurrer  to  a  complaint.  The  demurrer  imputes  to  the 
complaint  two  infirmities, — insufficiency  in  substance,  and  defect  of 
parties.  The  action  is  at  law,  for  money  had  and  received,  and 
the  complaint  alleges  that  the  plaintiff,  desiring  to  invest  $2,000  in 
bond  and  mortgage,  drew  and  indorsed  a  check  for  that  amount, 
and  delivered  it  to  Charles  J.  Breck,  with  instructions  so  to  invest 
it;  that,  instead,  Breck,  "in  violation  of  his  duty,"  deposited  the 
check  with  the  defendant,  to  his  personal  account;  that  the  defend- 
ant collected  the  amount  of  the  check,  and  placed  it  to  the  credit 
of  Breck;  that,  of  Breck's  deposit,  f 1,652.72,  are  still  held  by  the 
defendant;  and  that  upon  demand  the  defendant  refused  to  pay 
this  money  to  the  plaintiff. 

Upon  the  rule  of  construction  that  a  complaint  "is  deemed  to 
allege  what  can  by  reasonable  and  fair  intendment  be  implied  from 
its  allegations"  (Marie  v.  Garrison,  83  N.  Y.  14),  the  complaint  be- 
fore us  shows  that  Breck  received  the  check  for  investment  in  be- 
half of  the  plaintiff;  that,  instead,  he  diverted  it  from  its  destina- 
tion, and,  in  fraud  of  his  trust,  deposited  it  with  the  defendant  for 
his  personal  account;  and  that,  of  the  amount  of  the  check  col- 
lected by  the  defendant,  it  retains  the  balance  sought  to  be  recov- 
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ered.  By  the  demurrer  these  facts  are  admitted,  and  yet  the  de- 
fendant resists  plaintiffs  claim  to  the  money.  The  controversy  is 
exclusively  between  the  plaintiff  and  the  defendant,  and  its  deter- 
mination depends  upon  the  question,  which  of  the  parties  has  the 
better  right?  The  demurrer  concedes  that  the  money  was  plain- 
tiffs, not  Breck's,  and  that  defendant  holds  it  merely  as  a  deposi- 
tory for  Breck.  But,  being  the  money  of  plaintiff,  and  wrongfully 
deposited  by  Breck  to  his  own  account,  by  what  right  may  the  de- 
fendant retain  it  from  the  lawful  owner?  The  answer  is  that  by 
the  deposit  the  money  became  the  property  of  defendant,  and  it 
became  a  debtor  to  Breck  for  the  money.  Undoubtedly,  this  is  the 
relation  between  Breck  and  the  bank;  but  the  plaintiff  is  not  a 
depositor  with  the  defendant,  and  the  deposit  of  her  money  by 
Breck,  as  his,  was  utterly  ineffectual  to  divest  her  title.  O'Connor 
v.  Bank,  124  N.  Y.  324,  333,  26  N.  E.  816.  In  the  absence  of  estop- 
pel, one  may  not  be  deprived  of  his  property  by  the  wrongful  act  of 
another.  The  defendant's  position  is  as  custodian  of  a  fund  to 
which,  ex  aequo  et  bono,  the  plaintiff  is  entitled ;  and,  by  virtue  of 
elementary  principles,  she  may  reclaim  it  in  a  common-law  action, 
even  though  the  defendant  received  it  without  notice  of  her  right 
Roberts  v.  Ely,  113  N.  Y.  128,  20  N.  E.  606;  Chapman  v.  Forbes,  123 
N.  Y.  532,  26  N.  E.  3;  Bank  y.  Peters,  123  N.  Y.  272,  25  N.  E.  319; 
O'Connor  v.  Bank,  supra;  Refining  Co.  v.  Fancher,  145  N.  Y.  552, 
557,  40  N.  E.  206. 

It  is  insisted  further  that,  at  all  events,  the  defendant  is  not  com- 
pellable to  part  with  the  money  except  upon  the  authority  of  Breck's 
check;  and  this  is  so,  as  between  Breck  and  the  defendant,  because 
such  is  the  contract  between  a  bank  and  its  depositor.  But  we 
say,  again,  that  the  plaintiff  made  no  deposit  with  the  defendant; 
and,  obviously,  the  obligations  between  bank  and  depositor  are  not 
predicable  of  the  relation  between  these  parties.  The  defendant 
holds  the  plaintiff's  money  by  wrong,  and  the  only  obligation  be- 
tween them  is  the  promise  of  the  defendant,  implied  by  law,  to  re- 
fund to  the  plaintiff  on  demand. 

Beyond  doubt,  the  complaint  exhibits  a  cause  of  action  for  money 
had  and  received. . 

Nor  is  there  a  defect  of  parties.  The  contention  is  that  Breck 
should  be  a  defendant;  but  why?  The  demurrer  admits  that  he 
has  no  right  to  the  money.  Where,  then,  is  his  interest  in  the 
action?  In  a  common-law  case,  a  plaintiff  is  not  compellable  to  in- 
troduce other  defendants;  and,  even  if  the  action  be  in  equity, 
Breck  is  still  not  a  necessary  party,  because,  having  no  right,  there 
may  be  a  complete  determination  of  the  controversy  without  his 
presence.  Code,  §  452;  Chapman  v.  Forbes,  123  N.  Y.  532,  26  N. 
E.  3.  Indeed,  the  conclusion  would  be  the  same  though  he  asserted 
a  right,  for  the  issue  is  between  plaintiff  and  defendant  only,  and 
that  may  be  adjudicated  without  Breck's  intervention.  His  right, 
if  any,  would  not  be  affected  by  the  judgment  between  these  parties. 
The  defendant  urges  that  it  would  be  thus  exposed  to  the  peril  of 
a  double  recovery, — by  the  plaintiff  and  by  Breck, — to  which  the 
threefold  answer  is:   First,  that  it  is  only  when  the  controversy 
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may  not  be  determined  between  the  parties  present,  "without 
prejudice  to  the  rights  of  others,"  that  those  others  should  be 
brought  in;  secondly,  that  it  is  by  the  defendant's  neglect  to  inter- 
plead Breck  that  it  incurs  the  hazard  of  which  it  complains;  and. 
thirdly,  that  an  action  by  Breck  for  the  money  would  be  defeated 
by  proof  of  payment  to  true  owner  under  compulsion  of  a  judgment. 
The  demurrer  being  tenable  upon  neither  ground,  the  judgment  is 
affirmed,  with  liberty  to  plead  over,  on  the  usual  terms.   All  concur. 


PEOPLE  ex  rel.  DEVERY  v.  MARTIN  et  a!.,  Police  Commissioners. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.  June  3,  1805.) 


1.  Policemen— Discharge— Certiorari  to  Review. 

On  certiorari  to  the  board  of  police  commissioners,  the  general  term  has 
jurisdiction  to  review  a  decision  of  the  board  denying  an  adjournment  of 
the  trial  of  a  policeman. 

2.  Same— Refusal  to  Postpone  Hearing. 

If  such  refusal  to  adjourn  was  so  clearly  against  the  proof  of  the  po- 
liceman's illness  and  inability  to  attend  as  to  show  an  abuse  of  discre- 
tion, his  conviction  in  his  absence,  and  unheard,  is  a  trial  without  an  op- 
portunity to  defend;  and  such  conviction  will  be  set  aside,  and  the  police- 
man reinstated. 

(Syllabus  by  the  Court) 

Certiorari  by  William  S.  Devery  to  review  the  decision  of  James  J. 
Martin  and  others,  constituting  the  board  of  police  commissioners 
of  the  city  of  New  York,  in  dismissing  relator  from  the  police  force. 
Commissioner  John  C.  Sheehan  voted  against  the  dismissal,  on  the 
ground  that  relator  was  unable  to  be  present  at  the  trial.  Re- 
versed. 

Argued  before  BOOKSTAVER,  BISCHOPF,  and  PRYOR,  JJ. 

Edward  C.  James  and  Abm.  I.  Elkus,  for  relator. 
Francis  L.  Wellman,  for  respondents. 

PRYOR,  J.  In  compliance  with  a  writ  of  certiorari  out  of  this 
court,  the  respondents  make  return  of  their  proceedings  upon  the 
trial  and  conviction  of  the  relator  of  offenses,  the  commission  of 
which,  if  legally  ascertained,  justifies  his  dismissal  from  the  police 
force.  The  relator  challenges  the  validity  of  the  sentence  of  dis- 
missal upon  two  grounds:  First,  that  he  was  denied  an  opportunity 
of  appearing  and  making  defense  to  the  charges  of  which  he  is  found 
guilty;  and,  secondly,  that  the  evidence,  though  uncontroverted,  is 
insufficient  to  sustain  the  conviction. 

The  question  to  be  determined  by  this  court  on  the  return  of  the 
writ  is  whether  the  board  of  police  commissioners,  in  the  conviction 
and  dismissal  of  the  relator,  violated  any  rule  of  law  affecting  his 
rights,  to  his  prejudice.  Code  Civ.  Proc  §  2140,  subd.  3;  People 
v.  Hildreth,  126  N.  Y.  360,  364,  27  N.  E.  558.  That  the  relator  was 
entitled,  of  right,  to  make  defense  to  the  accusations  upon  which  he 
was  arraigned — involving  his  personal  presence  at  the  trial,  the  con- 
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fronting  of  witnesses  against  him,  and  the  production  of  evidence 
in  his  behalf — is  a  fundamental  and  inviolable  principle  of  law. 

"It  is  a  rule  founded  on  the  first  principles  of  natural  Justice,  older  than 
written  constitutions,  that  a  citizen  shall  not  be  deprived  of  his  liberty  or 
property  without  an  opportunity  to  be  heard  in  defense  of  his  rights,  and  the 
constitutional  provision  that  no  person  shall  be  deprived  of  these  without  due 
process  of  law  has  Its  foundation  in  this  rule.  This  provision  is  the  most  im- 
portant guaranty  of  personal  rights  to  be  found  In  the  federal  or  state  consti- 
tution, and  it  extends  to  every  case  which  may  deprive  a  citizen  of  life,  lib- 
erty, or  property,  whether  the  proceeding  be  judicial,  administrative,  or  ex- 
ecutive in  its  nature."  Stuart  v.  Palmer,  74  N.  Y.  183,  100. 

Hence,  an  assessment  by  commissioners  was  annulled,  for  want  of 
opportunity  to  the  property  owner  to  be  heard  upon  it  Similarly, 
iu  People  v.  Gilon,  121  N.  Y.  551,  558,  24  N.  E.  944,  where  a  board  of 
assessors  gave  notice  of  an  assessment  upon  the  property  benefited, 
but  none  as  to  a  hearing  in  regard  to  damages,  upon  certiorari  the 
court  of  appeals  vacated  the  determination  of  the  board  for  the  rea- 
son that  in  making  the  award  it  "failed  to  observe  an  essential  re- 
quirement in  all  judicial  proceedings,  namely,  notice  to  the  party 
interested  in  the  determination,  and  an  opportunity  to  be  heard." 
Independently,  therefore,  of  statute,  opportunity  to  be  heard  and 
make  defense  was  the  inviolable  privilege  of  the  relator.  But,  out 
of  abundant  caution,  the  legislature  has  expressly  provided — 

"That  no  member  of  the  police  force  shall  be  removed  or  dismissed  until 
written  charges  shall  have  been  made  and  preferred  against  him,  nor  until 
such  charges  have  been  examined,  heard,  and  investigated  upon  such  reason- 
able notice  to  the  member  charged." 


Accordingly,  in  People  v.  French,  119  N.  Y.  502,  23  N.  E.  1058, 
the  court  of  appeals  held  that: 


"The  members  of  the  police  force  of  the  city  of  New  York  have  a  permanent 
tenure  of  office,  and  cannot  be  dismissed  until  after  charges  have  been  pre- 
ferred, examined,  heard  and  Investigated,  as  provided  by  the  statutes  and 
the  rules  adopted  by  the  board  of  police  commissioners." 

Again,  in  People  v.  McClave,  123  N.  Y.  512,  516,  25  N.  E.  1047, 
the  court  say: 

"The  commissioners  prescribe  rules  for  the  government  of  the  force,  and  by 
which  the  personal  and  official  conduct  of  its  members  shall  be  regulated. 
They  are  empowered  to  punish  a  member  who  Is  guilty  of  an  offense,  •  *  • 
and  the  only  limitations  upon  their  disciplinary  powers  is  the  express  one: 
that  a  trial  shall  be  had  upon  written  charges,  •  •  •  and  the  implied  one: 
that  that  trial  shall  be  a  proceeding  fairly  conducted;  that  the  decision  shall 
be  based  upon  evidence  of  the  truth  of  the  charges,  and  that  no  immunity  or 
privilege  secured  to  the  accused  by  the  law  of  the  land  shall  be  violated." 

In  the  order  adjudging  the  charges  against  the  relator  to  be  true, 
and  dismissing  him  from  office,  it  is  alleged  that  he  "appeared  and 
answered  at  the  time  and  place  required  by  said  notice";  that  the 
charges  were  "duly  brought  to  a  hearing,  and  duly  tried,  heard, 
publicly  examined,  and  investigated  in  the  manner  required  by  law 
and  the  rules  and  regulations  of  the  said  board";  and  that  the  re- 
lator was  "afforded  a  full  opportunity  to  be  heard  in  his  defense." 
The  statement  that  the  relator  "appeared  and  answered  at  the  time 
required  by  said  notice"  is  absolutely  without  foundation.  In  their 
return  to  the  writ  the  respondents  suppress  the  facts  of  the  case. 
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They  say  merely  that  notice  of  the  charges  and  of  the  hearing  was 
served  upon  the  relator  on  the  6th  of  August,  1894,  and  that  there- 
after, on  the  loth  of  August,  he  appeared  by  his  attorneys,  and  the 
trial  proceeded.  The  truth  is  that  on  the  6th  of  August  the  relator 
was  cited  to  appear  on  the  9th  for  trial ;  that  apprised  on  the  8th  of 
his  inability  to  be  present,  by  reason  of  illness,  the  board  adjourned 
the  trial  indefinitely;  that  on  the  13th  of  August  the  trial  was  set 
for  the  15th;  that,  for  causes  hereafter  appearing,  notice  of  the 
trial  on  the  15th  was  not  communicated  to  the  relator,  and  he  was 
not  aware  of  it  until  long  after  the  event.  And  yet,  from  the 
return,  the  obvious  and  inevitable  inference  is  that  the  relator  was 
admonished  on  the  6th  of  August  of  his  trial  on  the  15th.  On  the 
6th,  says  the  return,  the  relator  had  notice  of  the  charges,  and  the 
time  of  trial,  and  "thereafter,  on  the  15th  of  August,  at  the  time  men- 
tioned," the  trial  proceeded.  By  omitting  the  time  mentioned  in  the 
notice  of  the  6th,  namely,  the  9th,  the  idea  is  conveyed  that  the  15th 
was  the  day  designated  in  the  notice  of  the  6th,  and  that  so  the 
relator  was  duly  apprised  of  the  trial.  Equally  misleading  and  un- 
warranted is  the  statement  in  the  order  of  dismissal  that  the  relator 
"appeared  and  answered."  From  these  words  the  inference  is  that 
he  appeared  in  person,  and  made  answer  to  the  charges.  He  did 
neither.  He  appeared  only  by  attorney,  not  attorneys;  and  he  ap- 
peared for  the  exclusive  purpose  of  procuring  an  adjournment  of 
the  trial  because  of  the  illness  of  his  client,  and,  the  adjournment 
denied,  he  took  no  further  part  in  the  proceeding.  With  exquisite 
art,  counsel  for  the  prosecution  endeavored,  over  and  again,  to  be- 
guile the  relator's  attorney  into  some  act  that  would  be  equivalent 
to  a  participation  in  the  trial;  but,  with  equal  adroitness  and  per- 
sistency, the  attorney  kept  aloof  from  the  proceeding,  except  to  move 
an  adjournment. 

The  question  is,  had  the  relator  opportunity  to  be  heard  and 
defend  at  the  trial  on  the  15th  of  August?  The  respondents  urge 
that  we  have  no  jurisdiction  to  review  their  decision  in  the  refusal 
of  an  adjournment  of  the  trial;  and  they  cite  People  v.  Board  of 
Police  Com'rs  (Sup.)  32  N.  Y.  Supp.  18,  in  support  of  the  contention. 
But  the  point  there  adjndged,  on  application  for  a  suspension  of 
the  trial,  was  that: 

"The  question  of  the  reasonableness  of  the  time  allowed  for  explanation  and 
preparation  to  meet  the  charges  rests,  to  a  great  extent,  In  the  discretion  of 
the  board;  and  the  manner  in  which  the  discretion  is  exercised  will  not  fur- 
nish a  ground  for  reversal  of  the  decision,  In  the  absence  of  proof  that  it  was 
capriciously  exercised,  to  the  prejudice  of  the  relator." 

In  People  v.  Thompson,  94  N.  Y.  452,  the  power  of  revision  is  con- 
ceded, where  it  appears  "that  the  discretion  has  been  abused." 
Regarding  the  request  of  the  relator  as  for  an  adjournment,  merely, 
we  should  not  hesitate  to  hold  that,  upon  the  evidence  presently 
considered,  the  denial  of  the  application  was  capriciously  exercised, 
and  the  discretion  of  the  board  abused.  But,  while  the  application 
was  in  form  for  a  postponement  of  the  trial,  it  was  in  effect  a  de- 
mand for  a  trial  in  the  legal  sense;  that  is,  for  a  trial  in  which  the 
accused  might  be  present  and  make  defense.    Prostrate  and  power- 
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less  by  physical  illness  and  mental  malady;  unable  to  attend,  and 
incompetent  to  defend, — the  alternative  presented  to  the  relator 
was  either  to  be  condemned  unheard,  or  to  obtain  an  adjournment 
The  adjournment  was  denied,  and  he  was  convicted  without  a  trial. 
By  section  2140,  subd.  3,  of  the  Code,  the  violation  of  any  rule  of 
law  affecting  the  rights  of  the  relator,  to  his  prejudice,  is  reviewable 
on  certiorari.  The  right  to  be  heard  and  make  defense  was  his 
primary  and  supreme  right,  standing  at  the  threshold  of  the  trial, 
and,  in  its  denial,  involving  a  refusal  of  all  his  rights.  No  trial  is 
more  detrimental,  even,  than  a  trial  in  which  auxiliary  rules  for 
the  protection  of  the  accused  are  disregarded.  In  the  denial  of  a 
trial,  all  the  rights  of  the  relator  were  annihilated  at  a  blow.  But 
counsel  for  respondents  argues  that  the  relator  was  not  prejudiced 
by  the  failure  to  defend,  because  the  offenses  proved  justify  his  dis- 
missal. How  proved?  By  denying  relator  the  privilege  of  defend- 
ing; of  cross-examining  witnesses,  and  adducing  evidence  in  dis- 
proof of  the  charges.  From  such  an  ex  parte  inquisition,  angelic 
innocence  might  not  escape.  The  refusal  of  the  adjournment — 
that  is,  the  denial  of  the  trial  which  the  law  guaranties — was  of 
prejudice  to  the  relator,  and  no  court  will  listen  a  moment  to  a 
contrary  contention. 

If,  however,  the  relator  was  not  ill  and  incompetent  on  the  15th  of 
August;  if,  as  the  respondents  insist,  the  illness  and  incompetency 
he  affected  was  a  sham  and  a  fraud  contrived  only  to  defer  the  trial, 
While  in  fact  he  was  able  to  attend  and  malfe  defense, — then,  in 
law,  he  has  not  been  condemned  unheard,  and  we  must  ratify  his 
sentence  of  dismissal.  And  this  question  is  open  to  our  review, 
not  only  as  involving  a  violation  of  right,  but  by  subdivision  5, 
§  2140,  of  the  Code,  which  authorizes  us,  on  certiorari,  to  re- 
verse a  finding  of  fact  because  contrary  to  the  preponderant 
proof.  In  the  return  these  facts  appear,  without  contradiction: 
That  on  the  27th  of  July,  1894,  after  official  examination  by  a 
police  surgeon,  the  relator  was  reported  ill  and  unfit  for  duty; 
that  he  was  thereupon  excused  from  duty,  and  has  not  since  been 
ordered  on  duty;  that  no  inquiry  was  then  made,  as  provided 
by  the  rules  of  the  department,  to  ascertain  whether  his  sick- 
ness was  real  or  pretended;  that,  on  a  report  by  the  surgepn 
of  his  illness  to  the  board,  his  trial,  set  for  the  9th  of  August,  was 
indefinitely  postponed.  Thus  was  the  illness  of  the  relator  ac- 
cepted as  a  fact  by  the  board,  and  deemed  so  serious  as  to  excuse 
him  from  duty,  and  exempt  him  from  trial.  How  happened  it, 
then,  that  five  days  afterwards,  on  the  13th,  he  was  suddenly  sum- 
moned for  trial  on  the  15th?  It  is  said  that  the  illness  of  the  re- 
lator was  feigned  to  avoid  a  trial  of  the  charges  against  him.  But 
he  was  ill  on  the  27th  of  July,  and  the  charges  were  not  served 
until  the  6th  of  August;  and,  when  served,  he  exclaimed,  "My  God! 
I  did  not  expect  this  so  soon."  This  involuntary  ejaculation,  testi- 
fied to  by  the  man  who  made  the  service,  is  significant  of  the  re- 
lator's surprise  at  the  imminency  of  his  trial,  and  precludes  the 
presumption  that  he  was  shamming  sickness  to  elude  it  Indeed, 
the  same  witness  (he  appeared  for  the  prosecution)  confessed  that 
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the  relator  was  not  expecting  the  summons  for  trial.  That  his 
illness  was  a  pretense,  premeditated  to  avert  the  trial,  rests  on 
nothing  stronger  than  suspicion,  and  is  discredited  by  uncontro- 
verted  facts.  On  August  the  8th,  Dr.  Charles  E.  Nammack,  a 
police  surgeon,  reported  to  the  board  (these  respondents)  that  on 
the  7th  he  made  "a  careful  physical  examination"  of  the  relator, 
and  found  him  "unfit  for  duty,  by  reason  of  active  congestion  of  the 
brain,"  and  "mentally  incapable  of  directing  the  conduct  of  his 
defense."  This  was  the  official  certificate  of  their  own  subordinate, 
and  was  the  evidence  upon  which  they  adjourned  the  trial.  Again, 
on  the  14th  of  August,  Police  Surgeons  Nammack  and  Dexter,  with 
Dr.  Peterson,  an  eminent  specialist,  and  Dr.  Becker,  relator's  regular 
physician,  made  another  examination  of  him,  with  the  result  that 
he  was  found  to  be  still  ill,  and  incompetent  for  duty  or  mental 
action.  Nevertheless,  the  board,  denying  the  motion  for  an  adjourn- 
ment, proceeded  to  try  the  relator,  and  in  his  absence,  and  without 
defense  made,  found  him  guilty  upon  each  of  56  charges,  and  sen- 
tenced him  to  dismissal  from  the  service.  Now,  what  was  the 
evidence  upon  which  the  board  refused  the  adjournment?  In  favor 
of  the  adjournment,  relator's  counsel  presented  and  filed  the  cer 
tificate  of  Police  Surgeon  Nammack,  and  the  affidavits  of  Dra. 
Peterson  and  Becker,  and  of  relator's  wife  and  attorney.  Re- 
spondents seek  to  detract  from  the  effect  of  Dr.  Nammack's  state- 
ment, because  not  under  oath.  But  he  was  an  officer  of  the  depart- 
ment, amenable  to*  its  discipline,  and  subject  to  expulsion  for 
falsehood  or  prevarication  in  his  official  communications  with  his 
superiors.  This  sanction,  independently  of  his  high  character, 
as  attested  by  his  retention  in  the  department,  was  certainly  a 
sufficient  guaranty  of  the  truth  of  his  statement  Dr.  Becker  de- 
posed, on  the  14th  of  August,  that  he  was  the  attending  physician 
of  the  relator;  that  he  was  consulted  by  relator  on  the  4th  of 
August ;  that  he  found  him  then  suffering  from  premonitory  symp- 
toms of  cerebral  hyperaemia,  or  congestion  of  the  brain;  that  he 
had  been  in  professional  attendance  on  relator  since  the  4th  of 
August;  that  he  advised  relator  to  throw  aside  all  business,  to  have 
perfect  rest  and  quiet,  and  to  leave  the  city;  that  upon  relator's 
return  from  Rockaway,  on  the  6th,  he  was  suffering  from  cerebral 
hyperaemia;  that  he  has  visited  relator  every  day;  that  relator 
is  confined  to  his  house  and  bed  by  illness;  and  that  "it  is  im- 
possible for  him  to  attend  to  any  business  whatever,  or  to  appear  in 
court,  or  undergo  a  trial,  or  to  consult  about  legal  proceedings." 
Dr.  Peterson  testified  that  on  the  14th  of  August  he  made  a  thor- 
ough examination  of  relator;  that  relator  was  "suffering  from 
cerebral  neurasthenia,  severe  enough  to  require  that  he  be  kept  in 
perfect  quiet  for  some  weeks";  that  relator  was  "not  capable  of 
appearing  for  full  trial  on  the  15th,  nor  is  he  capable  of  directing  or 
consulting  with  counsel."  Police  Surgeon  Nammack  gave  the 
symptoms  of  relator's  malady,  and  certified  to  the  board  that  "he 
was  mentally  incapable  of  directing  the  conduct  of  his  defense,"  or 
of  performing  his  official  duties,  and  that  it  would  require  "careful 
treatment  for  at  least  a  month  to  restore  him  to  health."  Unless 
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we  assume  that  all  these  gentlemen  were  in  conspiracy  to  rescue 
relator  from  a  trial,  and  to  that  end  testified  falsely,  we  cannot 
doubt  that  he  was  in  a  condition  of  physical  and  mental  prostration 
which  made  his  presence  at  the  trial  impossible.  Mr.  Elk  us  swore 
to  the  departure  of  Col.  James,  relator's  counsel,  from  the  country 
on  the  18th  of  July,  and  that  August  15th  he  was  on  the  Pacific 
Ocean,  en  route  for  Japan  or  Alaska.  The  affidavit  of  Mrs.  Devery 
shows  that  on  August  13th  she  found  "under  the  door"  of  her  resi- 
dence the  notice  of  that  date,  requiring  relator  to  appear  for  trial 
on  the  15th;  that,  as  advised  by  her  husband's  physician,  she  did 
not  deliver  the  notice  to  relator,  and  that  he  is  still  ignorant  of  its 
existence  and  contents;  that  on  the  10th  and  11th  of  August  she 
refused  to  allow  Inspector  Gonlin  and  Drs.  Hamilton  and  Fisher 
to  see  relator,  "because  he  was  and  is  too  ill  to  do  so";  and  that 
relator  "has  been  ill  at  home,  and  on  sick  leave,  since  about  July 
27th,  and  unable  to  attend  to  any  business."  What  do  respondents 
show  in  justification  of  their  refusal  to  adjourn  the  trial  on  the 
15th  of  August?  First,  the  testimony  of  Supt.  Byrnes  that  he  saw 
the  relator  on  the  3d  of  August;  that  relator  then  "looked  natural"; 
that  he  saw  no  change  in  relator's  appearance;  that  relator  said  on 
more  than  one  occasion  that  "his  head  bothered  him,  and  he  felt 
kind  of  sick,  and  things  like  that."  Then  the  testimony  of  Sullivan, 
who  served  the  notice  of  trial  on  relator,  shows  that  he  didn't  look 
closely  at  relator;  that  he  didn't  notice  anything  unusual;  that 
he  couldn't  say  whether  relator  was  in  good  health  or  not;  that 
relator  "complained";  that  when  he  served  the  notice  on  relator 
the  doctor,  who  was  then  present,  said  the  relator  was  in  no  condi- 
tion to  assume  the  responsibility  of  accepting  service  of  the  notice. 
Next,  Inspector  Gonlin  details  the  circumstances  of  the  attempt 
to  see  relator  on  the  10th  and  11th  of  August  by  the  persons  ap- 
pointed by  the  board  to  examine  him,  namely,  that  Mrs.  Devery 
refused  to  let  him  and  Drs.  Hamilton  and  Fisher  in  the  house, 
saying:  "You  cannot  come  in.  My  husband  is  a  very  sick  man, 
My  husband's  life  is  more  to  me  than  all  the  rules  of  the  depart- 
ment, or  of  the  police,  or  anybody  else."  On  the  morning  of  the 
11th,  Mrs.  Devery  again  refused  to  admit  the  party — reinforced  by 
Dr.  Nammack — into  the  house.  That,  asked  by  Dr.  Nammack  if  she 
would  not  allow  him,  as  police  surgeon,  to  see  the  relator,  she 
answered:  "No,  sir;  not  even  you.  My  husband  is  a  very  sick 
man,  and  his  health  is  dearer  to  me  than  all  the  police  surgeons  of 
the  police  department,  inspectors,  or  anybody  else."  She  could 
have  had  no  evil  intent  in  denying"  Dr.  Nammack  admission,  for  she 
knew  he  was  friendly  to  her  husband,  and  had  certified  his  illness. 
Next  is  the  testimony  of  Louise  Shilling,  daughter  of  a  hotel  keeper 
at  Rockaway,  at  whose  house  relator  stopped  when  away  from  the 
city  by  command  of  his  physician.  This  witness  states  that  "re- 
lator seemed  to  be  well,  as  far  as  I  could  see;  that  he  went  to  his 
meals,  and  was  "around  with  his  family,  sitting  on  the  porch, 
mostly."  Finally,  we  have  the  testimony  of  Dr.  Hamilton,  which 
consists  of  a  criticism  of  Police  Surgeon  Nammack's  report,  and  the 
avowal  of  an  opinion  that  the  symptoms  therein  detailed  of  re- 
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lator's  condition  were  not  indicative  of  any  disability  in  relator  to 
appear  for  trial.  Against  positive  proof  of  relator's  illness  and  in- 
competency by  witnesses  personally  cognizant  of  his  condition,— 
police  surgeons,  attending  physician,  and  eminent  specialist, — who 
had  thoroughly  examined  and  treated  him,  and  who  were  free  from 
interest  to  misrepresent,  what  avails  the  speculation  of  an  expert 
who  never  saw  the  relator,  and  who  speaks  only  in  interpretation 
of  hearsay  indications?  Of  what  value,*  as  proof  of  the  physical 
and  mental  health  of  the  relator,  is  the  opinion  of  a  woman  who 
observed  him  casually,  and  drew  her  inference  from  the  circum- 
stances that  he  went  to  the  dinner  table  and  sat  on  the  porch?  The 
testimony  of  Byrnes,  Gonlin,  and  Sullivan  signifies  nothing,  or,  if 
important,  tends  to  the  fact  of  relator's  illness.  Brain  disease  is 
an  occult  malady,  except  to  the  educated  eye. 

It  is  urged  that  the  refusal  of  Mrs.  Devery  to  admit  the  inspector 
and  strange  medical  men  into  the  presence  of  the  relator  is  a  cir- 
cumstance of  sinister  import  But  had  she  not  been  admonished 
by  the  doctor  of  the  imperative  need  of  repose  and  tranquillity  to 
the  safety  of  her  husband?  How,  consistently  with  conjugal  duty 
and  devotion,  could  she  permit  the  intrusion  of  these  persons  into 
the  sick  room  of  her  suffering  husband?  She  knew  his  critical 
condition,  and  the  voice  of  the  true  wife  was  heard  in  the  exclama- 
tion that:  "My  husband's  life  is  worth  more  to  me  than  all  the 
rules  of  the  department,  or  of  the  police,  or  anybody  else.**  But, 
whatever  the  construction  of  Mrs.  Devery's  conduct,  there  is  no 
proof  in  the  record  that  the  relator  waa  aware  of  the  presence  of 
the  party  or  privy  to  their  exclusion.  Moreover,  afterwards,  on 
August  14th,  two  police  surgeons  examined  him,  and  reported  him 
still  unable  to  attend  the  trial. 

Another  fact  counsel  for  respondents  urges  upon  attention,  as  of 
evil  import  against  the  relator,  which  is  that  he  accompanied  his 
motion  for  an  adjournment  with  no  affidavit  of  his  innocence.  How 
could  he?  The  uncontradicted  proof  is  that  he  did  not  know  of 
the  trial.    Nor  was  he  capable  of  instructing  counsel. 

Upon  a  careful  consideration  of  the  case,  we  are  of  opinion  that 
the  denial  of  the  motion  for  an  adjournment  of  relator's  trial,  was 
so  clearly  against  the  weight  of  evidence  as  to  involve  an  abuse  of 
discretion,  and  so  opposed  to  the  interests  of  justice  as  to  require 
reparation.  Notwithstanding  relator's  creditable  career  in  the 
police  force, — rising  from  patrolman  to  captain,  and  each  successive 
step  of  promotion  attesting  his  fidelity  and  efficiency, — after  all,  he 
may  be  a  guilty  man.  But  the  law  knows  no  guilt,  except  as 
ascertained  by  legal  means,  and  a  conviction  without  trial  is  not  a 
legal  procedure.  Assuming  the  guilt  of  the  relator,  still,  better  his 
escape  than  the  overthrow  of  the  only  safeguard  of  innocence. 
Order  of  the  board  is  reversed,  and  the  relator  reinstated,  with 
costs.    All  concur. 
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PEOPLE  ex  rel.  GLENNON  v.  MARTIN  et  al.,  Commissioners  of  Board  of 

Police. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.  June  8,  1895.) 

Policemen — Certiorari  to  Review — Discharge. 

On  certiorari  the  general  term  has  jurisdiction  to  review  the  decision 
of  the  board  of  police  commissioners  in  denying  an  adjournment  of  the 
trial  of  a  policeman;  and,  if  it  be  found  that  such  denial  involved  an 
abuse  of  discretion,  the  order  of  the  board  upon  such  trial,  dismissing  the 
policeman  from  the  force,  will  be  reversed,  and  the  policeman  reinstated. 

(Syllabus  by  the  Court) 

Certiorari  by  Edward  Glennon  to  review  the  decision  of  James 
J.  Martin  and  others,  as  commissioners  of  the  board  of  police  of 
New  York  City,  in  dismissing  relator  from  the  police  force.  On  the 
opening  of  the  trial  before  the  board  of  police  commissioners,  the 
application  of  relator  for  an  adjournment  on  the  ground  of  the  ab- 
sence of  a  material  and  necessary  witness  was  denied.  The  ad- 
journment asked  for  was  "for  such  time  as  the  commissioners  think 
fit  and  proper." 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRYOR,  JJ. 

Friend  &  House,  for  relator. 
Francis  L.  Wellman,  for  respondents. 

PRYOR,  J.  The  learned  counsel  for  respondents  insists  that  we 
have  no  jurisdiction  to  review  the  decision  of  the  board  of  police  com- 
missioners in  denying  the  relator's  motion  for  an  adjournment,  but 
the  authority  he  cites  in  support  of  the  contention  (People  v.  Board, 
84  Hun,  64,  32  N.  Y.  Supp.  18)  distinctly  recognizes  the  right  of 
revision  in  case  the  refusal  of  the  adjournment  involved  an  abuse  of 
discretion.  People  v.  Thompson,  94  N.  Y.  452.  We  have  held  in 
People  ex  rel.  Devery  v.  Martin  (herewith  decided)  33  N.  Y.  Supp.  1000, 
that  the  denial  of  the  adjournment  in  that  proceeding  was  an  abuse 
of  discretion;  and,  since  the  motion  on  the  part  of  the  present  re- 
lator was  supported  by  the  same  proof  of  inability  to  secure  the  at- 
tendance of  Devery,  its  denial  was  necessarily  an  equal  abuse  of 
discretion.  Nay,  upon  the  application  by  this  relator  it  was  patent 
to  the  commissioners  that  with  all  their  power,  and  after  every  ex- 
ertion, they  found  it  impracticable  to  compel  Devery's  attendance. 
Sick  or  well,  by  concession,  Devery's  presence  at  Glennon's  trial 
was  an  impossibility.  Counsel  for  respondents  affirms  that  "it  is 
self-evident,  from  the  whole  record,  that  it  was  with  the  full  knowl- 
edge, consent,  and  privity  of  Officer  Glennon,  his  intimate  friend 
and  wardman,  and  coworker  in  wrongdoing,"  that  Devery  did  not 
attend  the  trial.  We  have  to  express  regret  that  counsel  did  not 
cite  to  us  any  folio  or  page  of  the  record  where  the  evidence  of 
such  collusion  might  be  found,  for  the  omission  has  imposed  upon 
us  the  ineffectual  labor  of  exploring  for  the  alleged  proof.  We  dis- 
cover none  such  in  the  volume  before  us.  On  the  contrary,  the 
uncontroverted  fact  is  that  relator  called,  over  and  over  again,  at 
Devery's  house  for  conference  in  reference  to  their  case,  and  was 
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refused  access  to  Devery  on  account  of  his  illness.  Undoubtedly, 
if  we  assume  the  guilt  of  Glennon  and  Devery,  and  that  they  were 
"coworkers  in  wrongdoing,"  the  inference  of  their  collusion  in  the 
absence  of  Devery  is  obvious  enough.  But  we  had  supposed  that, 
even  on  the  trial  of  a  policeman,  he  is  entitled  to  the  presumption 
of  innocence;  and  the  mere  fact  that,  in  the  prosecution  of  Glennon 
and  Devery,  they  are  jointly  accused,  is  no  proof  that  they  are  con- 
spirators in  crime. 

The  question  is,  did  the  relator  present  a  case  to  the  board  which, 
in  the  exercise  of  a  sound  discretion,  should  have  given  him  an  ad- 
journment of  the  trial?  (1)  Glennon  and  Devery  were  charged  as 
accomplices  in  the  same  offenses;  and,  of  necessity,  Devery  knew 
whether  Glennon  committed  them.  The  relator  made  due  affidavit 
that  Devery  was  "a  material  and  necessary  witness  for  relator',; 
that  his  presence  at  the  trial  "was  indispensable  to  relator's  de- 
fense," as  he  "had  been  advised  by  counsel,  and  verily  believed"; 
and  that  Devery  "would  testify  under  oath  to  all  material  charges 
and  specifications,  and  deny  each  and  every  of  them."  (2)  By  affi- 
davit, the  relator  showed  diligent  but  fruitless  effort,  by  an  attempt- 
ed service  of  subpoena,  to  secure  the  attendance  of  Devery.  (3)  By 
affidavit  it  appears  that  Devery's  presence  at  the  trial  of  relator  could 
be  insured  by  an  adjournment  until  Devery's  recovery.  (4)  The 
relator  makes  affidavit  of  his  innocence. 

To  entitle  relator  to  an  adjournment,  the  law  required  nothing 
more.  Brooklyn  Oil  Works  v.  Brown,  7  Abb.  Pr.  (N.  S.)  382.  And 
the  denial  of  the  application  is  reversible  error.  Bank  v.  Colwell 
(Sup.)  8  N.  Y.  Supp.  380,  382;  Gallaudet  v.  Steinmetz,  6  Abb.  N. 
C.  224.  If,  in  a  civil  action,  attended  by  no  penal  consequence,  an 
erroneous  refusal  to  adjourn  a  trial  be  fatal  to  a  judgment,  much 
more  should  such  wrongful  refusal  vitiate  a  proceeding  essentially 
of  the  nature  and  effect  of  a  criminal  prosecution. 

The  respondents  suggest  that,  as  counsel  for  the  relator  remained 
and  took  part  in  the  proceeding,  he  is  precluded  now  from  objecting 
to  a  denial  of  the  adjournment.  We  do  not  collect  from  the  record 
that  counsel  participated  in  the  trial,  but,  if  he  did,  he  may  yet  chal- 
lenge the  refusal  of  the  adjournment.    2  Bumsey,  Prac.  220. 

The  offer  of  the  prosecuting  attorney  to  admit  that  Devery  would 
swear  as  claimed  by  the  relator  was  ineffectual  to  supersede  the  right 
of  relator  to  the  presence  of  the  witness.  Bank  v.  Michel,  1  Sandf. 
687.  Nor  was  the  offer  to  take  the  testimony  at  Devery's  house 
of  any  avail,  in  face  of  the  fact,  known  to  counsel  and  the  board, 
that  Devery  was  inaccessible,  on  account  of  illness.  Indeed,  the 
various  proposals  by  the  prosecuting  attorney  of  expedients  to  ob- 
tain Devery's  evidence  are  obviously  of  no  significance;  seeing  that 
they  were  impracticable,  and  that  the  relator,  with  his  counsel, 
though  personally  present,  under  the  menace  of  the  board,  had  re- 
tired from  the  trial. 

The  respondents  now  contend  that  "the  evidence,  as  disclosed"  on 
the  trial  of  relator,  demonstrates  that  Devery  could  not  have  been 
a  material  witness  for  relator.  Such  disclosure,  if  in  fact  apparent, 
was  made  after  the  denial  of  the  adjournment,  and  might  not  have 
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occurred,  had  the  relator  been  allowed  an  opportunity  to  produce 
Devery.  The  proposition  that  on  the  ex  parte  trial  the  charges 
airainst  the  relator  were  so  clearly  established  that  no  fullness  of 
defense  could  have  saved  him  has  been  already  answered  in  the 
Devery  Case. 

Upon  the  whole,  we  are  of  the  opinion  that  the  relator  should 
have  been  vouchsafed  an  opportunity  to  produce  the  witness  in  his 
behalf,  and  that  it  was  an  abuse  of  discretion  to  refuse  him  the  priv- 
ilege. It  may  be  essential  to  the  discipline  of  the  service  that  the 
commissioners  should  have  an  arbitrary  power  of  dismissal  from 
the  police;  but,  while  the  law  remains  as  it  is,  we  are  bound  to 
see  that  no  member  of  the  force  be  removed  in  violation  of  the  safe- 
guards of  fair  and  just  procedure.  The  order  of  the  board  is  re- 
versed, and  the  relator  reinstated,  with  costs.    All  concur. 


(86  Han,  578.) 

In  re  AMSTERDAM,  J.  ft  G.  R.  GO. 

(Supreme  Court,  General  Term,  Third  Department  May  24,  1805.) 

Railroads — Construction — Certificate  op  Public  Necessity. 

The  fact  that  an  existing  railroad  is  making  excessive  charges  for 
freight  and  passenger  transportation  does  not  show  that  public  conven- 
ience and  necessity  require  another  railroad,  within  Laws  1892,  c.  676,  I 
59,  which  provides  that  no  railroad  corporation  hereafter  formed  shall 
begin  to  construct  its  road  until  the  board  of  railroad  commissioners  shall 
certify  "that  public  convenience  and  necessity  require  the  construction  of 
said  railroad,"  as  the  remedy  for  the  exorbitant  charges  of  the  existing 
road  is  by  application  to  the  railroad  commissioners,  as  provided  by  Laws 
1890,  c.  565,  S  161. 

Application  by  the  Amsterdam,  Johnstown  &  Gloversville  Rail- 
road Company  for  a  certificate  that  petitioner  had  complied  with  the 
railroad  law.  Denied. 

Argued  before  PUTNAM,  HE  BRICK,  and  STOVER,  JJ. 

Hale,  Bulkeley  &  Tennant  (Matthew  Hale  and  Andrew  J.  Nellis, 
of  counsel),  for  the  application. 

Hamilton  Harris  (A.  D.  L.  Baker,  of  counsel),  opposed. 

HERRICK,  J.  The  Amsterdam,  Johnstown  &  Gloversville  Rail- 
road Company  was  incorporated  July  12, 1894,  pursuant  to  chapter 
565  of  the  Laws  of  1890,  and  the  laws  amendatory  thereof,  for  the 
purpose  of  constructing  a  steam  railway  between  Amsterdam,  Mont- 
gomery county,  and  Johnstown  and  Gloversville,  Fulton  county,  a 
distance  of  about  14  miles.  The  company  has  paid  to  the  state 
treasurer  the  taxes  upon  the  capital  stock,  as  required  by  statute. 
Section  59  of  chapter  676  of  the  Laws  of  1892  provides  that : 

"No  railroad  corporation  hereafter  formed  under  the  laws  of  this  state,  shall 
exercise  the  powers  conferred  by  law  upon  such  corporations,  or  begin  the 
construction  of  its  road  until  the  directors  shall  cause  a  copy  of  the  articles 
of  association  to  be  published  In  one  or  more  of  the  newspapers  In  each 
county  in  which  the  road  is  proposed  to  be  located,  at  least  once  a  week  for 
three  successive  weeks,  and  shall  file  satisfactory  proof  with  the  board  of 
railroad  commissioners;  nor  until  the  board  of  railroad  commissioners  shall 
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certify  that  the  foregoing  conditions  have  been  complied  with,  and  also  that 
public  convenience  and  necessity  require  the  construction  of  said  railroad 
as  proposed  under  said  articles  of  association.  •  •  •  After  the  refusal  to 
grant  such  certificate,  the  board  shall  certify  a  copy  of  all  maps  and  papers 
on  file  In  its  ofilce,  and  all  the  findings  of  the  board  when  so  requested  by 
the  directors  aforesaid.  Such  directors  may  thereupon  present  the  same  to 
a  general  term  of  the  supreme  court,  of  the  department  within  which  such 
road  is  proposed,  iu  whole  or  in  part  to  be  constructed,  and  said  general  term 
shall  have  power,  in  its  discretion,  to  order  said  board,  for  reasons  stated,  to 
issue  said  certificate,  and  it  shall  be  issued  accordingly." 

The  corporation  so  formed  complied  with  the  necessary  prelimi- 
nary requirements  of  this  statute,  and  made  application  to  the  board 
of  railroad  commissioners  for  a  certificate  "that  public  convenience 
and  necessity  required  the  construction  of  the  proposed  railroad." 
The  said  board  of  railroad  commissioners,  holding  that  it  did  not 
appear  to  the  board  that  "public  convenience  and  necessity"  required 
the  construction  of  said  railroad,  as  proposed  In  said  articles  of  as- 
sociation, "and  as  set  forth  on  the  maps  and  profiles  filed,"  denied 
the  application  for  such  certificate.  Whereupon  the  directors  of 
said  railroad  corporation  procured  certified  copies  of  all  maps,  pa- 
pers, and  evidence  presented  in  said  application,  and  have  presented 
the  same  to  this  court,  and  ask  for  an  order  to  compel  the  board  of 
railroad  commissioners  to  issue  the  certificate  applied  for.  In  Re 
New  Hamburgh  &  P.  C.  R.  Co.,  70  Hun,  76,  27  N.  Y.  Supp.  664,  where 
a  similar  application  was  made  to  the  general  term  of  the  supreme 
court,  after  stating  the  manner  in  which  the  application  was  brought 
before  it  under  the  statute,  the  court  said: 

"This  mode  of  proceeding,  while  it  grants  the  court  power  to  review  the 
action  of  commissioners,  plainly  indicates  that  the  court  is  to  treat  the  appli- 
cation as  in  the  nature  of  a  review  of  the  decision  of  a  subordinate  tribunal, 
aud  not  as  it  would  an  original  application  made  to  it  in  the  first  instance. 
The  burden  rests  upon  the  petitioner  to  show  affirmatively  that  the  commis- 
sioners erred  in  their  determination,  and  the  commissioners  should  be  credited 
with  some  technical  knowledge  which  this  court  is  not  presumed  to  possess." 

I  concur  with  that  view  of  the  province  of  this  court  in  these  pro- 
ceedings. Unless  the  court  can  see  that  the  decision  of  the  board 
of  railroad  commissioners  was  founded  upon  erroneous  legal  princi- 
ples, or  that  it  proceeded  contrary  to  the  clear  weight  of  evidence  in 
arriving  at  its  conclusion  upon  any  question  of  fact,  or  that  it  has 
abused  the  discretion  vested  in  it,  and  has  arbitrarily  refused  to  is- 
sue the  necessary  certificate,  I  do  not  think  that  the  court  should  re- 
verse its  determination  and  compel  it  to  issue  a  certificate.  The 
railroad  commissioners  are  vested  with  the  supervision  of  the  rail- 
roads of  the  state.  It  is  made  their  special  and  peculiar  duty  to  in- 
vestigate and  inform  themselves  as  to  the  condition  of  existing 
roads,  and  as  to  the  needs  of  the  various  parts  of  the  state  for  trans- 
portation facilities;  and  their  opinion  upon  these  matters,  in  regard 
to  which  a  proper  discharge  of  their  official  duty  requires  them  to  be 
specially  informed,  is  entitled  to  respect  and  consideration.  Upon 
the  hearing  before  the  railroad  commission,  oral  testimony  was 
given  by  witnesses  sworn  both  on  behalf  of  and  in  opposition  to  the 
application.  Petitions,  signed  by  hundreds  of  the  residents  of  Am- 
sterdam, Gloversville,  and  Johnstown,  were  presented  to  and  filed 
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with  such  board  of  railroad  commissioners.  Some  of  the  petition- 
ers certify  that  public  convenience  and  necessity  require  the  con- 
struction of  the  proposed  road,  and  others  certify  that  public  con- 
venience and  necessity  do  not  require  the  construction  of  the  pro- 
posed road.  The  board  of  railroad  commissioners,  in  making  its 
order  denying  the  application,  filed  a  memorandum,  which,  amongst 
other  things,  contains  the  following  statement: 

"In  the  pending  application,  the  route  of  the  proposed  road  from  Akin,  a 
small  settlement  about  three  miles  west  of  the  Amsterdam  station  on  the 
New  York  Central,  westerly  for  about  three  miles  to  Tribes'  Hill,  on  a  line 
substantially  parallel  with  the  line  of  the  Central,  and  lying  a  few  hundred 
feet  north  of  it.  There  are  stations  on  the  New  York  Central  at  both  Akin 
and  Tribes'  Hill.  From  Tribes'  Hill  the  proposed  line  runs  northwesterly  on 
a  course  gradually  diverging  from  the  line  of  the  Central,  passing  at  the 
most  distant  point  within  from  two  to  two  and  one-half  miles  of  the  Fonda 
station  of  the  Central,  which  station  is  some  five  miles  west  of  the  Tribes' 
Hill  station  on  the  Central.  The  proposed  line  then  turns  northerly,  and  runs 
to  Johnstown,  on  a  course  in  the  immediate  neighborhood  of  and  parallel  to 
the  lines  of  the  Cayadutta  Electric  Railroad  and  the  Fonda,  Johnstown,  and 
Gloversville  Railroad,  and  In  fact  crossing  these  roads  in  several  places. 
From  Johnstown  to  Gloversville  it  follows  practically  a  route  already  occu- 
pied by  three  existing  railroads,  viz.  the  two  just  mentioned  and  the  Johns- 
town, Gloversville  &  Klngsboro  Horse  Railroad.  Considered  as  a  whole,  it 
offers  a  route  from  Akin  to  Gloversville  of  fourteen  miles  in  length,  as 
against  an  existing  route  of  about  sixteen  miles  by  the  New  York  Central 
to  Fonda,  and  from  thence  to  Gloversville  by  the  Cayadutta  Electric  Road, 
and  a  second  route  of  about  twenty-one  miles  by  the  Central  to  Fonda  and 
the  Fonda,  Johnstown  &  Gloversville.  Conceding  that  the  new  road  may 
make  a  saving  of  a  few  miles,  this  saving  is  of  no  consequence  except  for 
passenger  traffic.  Tbe  only  manner  in  which  the  proposed  road  would  reach 
the  city  of  Amsterdam  would  be  by  a  connection  with  an  existing  electric 
street  railroad  now  running  to  Akin,  which  from  Akin  to  Amsterdam  paral- 
lels and  is  adjacent  to  the  New  York  Central.  The  proposed  road  doea  not 
touch  any  community  or  inhabited  region  not  now  amply  supplied  with  rail- 
road facilities.  The  evidence  is  undisputed  that  the  existing  roads  are 
abundantly  able  to  transact  all  business  now  offered,  or  that  is  likely  to  be 
offered  for  many  years  to  come.  If  the  charges  made  for  transacting  such 
business  are  exorbitant,  there  is  a  better  method  for  curing  this  evil  than  by 
Inviting  superfluous  competition.  Furthermore,  If  the  existing  roads  between 
Fonda  and  Gloversville  are  making  exorbitant  charges,  this  fact  may  indicate 
that  there  is  hardly  business  enough  to  support  them  upon  reasonable  charges, 
in  which  case  there  is  obviously  no  occasion  to  build  another  road  in  a  neigh- 
borhood already  oversupplied.  The  board  is  of  the  opinion  and  finds  that 
public  convenience  and  necessity  do  not  require  the  construction  of  said  rail- 
road." 

The  testimony  offered  and  produced,  not  only  oral,  but  that  con- 
tained in  the  petitions  filed,  seems  to  have  been  confined  almost  en- 
tirely to  expressions  of  opinion  that  "public  convenience  and  neces- 
sity" require  the  construction  of  the  road  in  question,  without  giving 
any  facts  upon  which  such  opinion  is  based,  excepting  the  alleged 
fact  that  one  of  the  present  railroads,  and  the  principal  one,  which 
the  board  of  railroad  commissioners  finds  the  proposed  road  will 
practically  parallel,  is  making  excessive  charges  for  freight  and 
passenger  transportation.  Petitions  presenting  no  facts,  nor  the 
evidence  thereof,  but  simply  expressing  the  opinions  and  desires  of 
the  petitioners,  are  not  evidence,  and  cannot  take  the  place  of  evi- 
dence. Local  sentiment,  aroused  by  the  alleged  misuse  or  abuse  of 
an  existing  franchise,  affords  no  sufficient  reason  for  granting  an- 
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other  franchise  upon  the  ground  that  public  convenience  and  neces- 
sity require  the  construction  of  another  road.  No  evidence  was  giv- 
en to  show  that  the  amount  of  passenger  traffic  or  freight  traffic  is  so 
great  as  to  require  an  additional  road  for  its  accommodation,  and  I 
think  the  evidence  before  the  commissioners  abundantly  justifies 
their  statement  that  "the  evidence  is  undisputed  that  the  existing 
roads  are  abundantly  able  to  transact  all  the  business  offered,  or 
that  is  likely  to  be  offered  for  many  years  to  come."  The  privilege 
of  constructing  and  operating  a  railroad  is  not  one  that  exists  in  the 
incorporators  as  a  common  right;  it  is  a  privilege  or  franchise  that 
is  granted  by  the  state,  and  can  only  be  obtained  by  complying  with 
the  laws  adopted  by  the  state  regulating  the  granting  of  such 
franchises.  Prior  to  the  enactment  of  Bection  59  of  chapter  676  of 
the  Laws  of  1892,  it  was  within  the  power  of  15  or  more  citizens  to 
form  a  railroad  corporation,  and  to  lay  its  tracks  through  any  sec- 
tion, upon  securing  from  the  property  owners  the  necessary  right  of 
way.  This  section  affected  a  change.  It  was  evidently  intended 
to  restrict  the  building  of  roads  not  actually  needed,  in  order  to  pro- 
tect, not  only  existing  railroads,  but  also  citizens  from  investing  in 
alluring  but  profitless  enterprises.  The  propriety  and  necessity  of 
constructing  a  road  was  not  left  to  be  determined  by  enterprising 
but  perhaps  ill-informed  or  ill-advised  citizens,  or  by  those  seeking 
by  threats  of  destructive  competition  to  levy  tribute  upon  existing 
roads,  but  was  placed  in  the  hands  of  accredited  officers  of  the  state, 
who  should  act  for  and  in  its  behalf  in  determining  whether  the  in- 
terests of  the  state  and  of  the  community  immediately  affected 
would  be  promoted  by  the  building  of  a  road.  Provisions  had  there 
tofore  been  made,  to  be  hereafter  referred  to,  for  the  correction  of 
abuses  in  the  management  of  roads  already  constructed,  so  that  it 
was  no  longer  necessary  to  correct  evils  in  the  management  of  ex- 
isting roads  by  constructing  competing  ones.  And,  before  a  new 
corporation  can  construct  a  road,  the  corporation  must  secure  from 
the  railroad  commissioners  their  certificate  "that  public  convenience 
and  necessity  require  the  construction  of  such  railroad."  The  cor- 
poration applying  for  such  a  certificate  necessarily  holds  the  affirm- 
ative upon  that  question.  It  devolves  upon  it  to  show  that  its  con- 
struction is  required  by  public  convenience  and  necessity.  The 
certificate  does  not  issue  to  it  simply  upon  its  filing  its  application, 
as  a  matter  of  right,  unless  evidence  is  produced  before  the  board  to 
show  that  public  convenience  and  necessity  require  its  construction. 
It  is  not  entitled  to  it  as  a  matter  of  right  in  the  event  of  no  one  ap- 
pearing to  oppose  its  application;  nor,  if  any  one  does  appear  in  op- 
position, is  he  obliged  to  prove  a  negative,  and  convince  the  board 
that  public  convenience  and  necessity  do  not  require  the  construc- 
tion of  the  road.  The  burden  of  proof  is  upon  it  to  establish  the 
performance  by  it  of  the  requirements  of  the  law,  and  to  establish 
the  existence  of  that  condition  of  affairs  which  will  authorize  the 
state  authorities  to  grant  a  franchise  authorizing  it  to  operate  its 
road  in  the  locality  proposed.  It  is  applying  for  something  from  the 
state,  and  it  must  prove  its  claim  to  it  under  the  laws,  the  same 
as  any  person  who  attempts  to  establish  any  other  claim  or  right. 
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So,  also,  in  applying  to  this  court,  the  burden  is  upon  the  applicants 
to  show  to  us  affirmatively  that  the  railroad  commissioners  have 
erred  in  their  refusal  to  grant  the  necessary  certificate.  Their  de- 
termination as  to  whether  they  will  grant  a  certificate  of  public 
convenience  and  necessity  is  necessarily  and  properly  largely  a  mat- 
ter of  discretion;  not  an  arbitrary  discretion,  but  a  discretion  en- 
lightened and  guided  by  their  experience  in  the  affairs  of  railroads, 
the  problems  of  transportation,  the  needs  of  the  people,  together 
with  the  special  facts  brought  before  them  in  each  particular  case. 
To  guide  them,  where  it  is  claimed  existing  roads  do  not  afford  the 
necessary  facilities,  the  commissioners  may  properly  take  into  con- 
sideration the  means  that  the  law  affords  to  regulate  the  manage- 
ment of  railroad  corporations,  and  correct  mismanagement  and 
enforce  the  providing  of  proper  service.  From  an  examination  of  the 
records  in  this  case,  it  seems  to  me  that  the  railroad  commissioners 
were  abundantly  justified  in  finding  that  it  did  not  appear  that  "pub- 
lic convenience  and  necessity"  require  the  "construction  of  the  said 
railroad  as  proposed  in  said  articles  of  association,  and  as  set  forth 
on  the  maps  and  profiles  filed,"  and  that  they  have  not  abused  their 
discretion,  nor  can  I  say  that  they  erred  in  its  exercise. 

As  I  have  before  stated,  the  opinions  of  the  witnesses  sworn  in  be- 
half of  the  application,  and  the  certificates  of  the  petitioners,  resi- 
dents in  Amsterdam,  Gloversville,  and  Johnstown,  certifying  .that 
public  convenience  and  necessity  required  the  construction  of  the 
road,  are  almost  entirely  based  upon  the  alleged  exorbitant  charges 
of  the  existing  railroads,  and  their  belief  that  rates  of  passenger 
and  freight  traffic  will  be  lessened  by  the  construction  of  the  ap- 
plicant's road.  In  the  memorandum  of  the  railroad  commissioners, 
before  referred  to,  it  is  stated  that,  if  the  existing  roads  are  ex- 
orbitant in  their  charges,  "this  fact  may  indicate  that  there  is  hard- 
ly business  enough  to  support  them  at  reasonable  rates,  in  which 
case  there  is  obviously  no  occasion  to  build  another  road  in  a  neigh- 
borhood already  supplied."  But  it  is  claimed  that  the  principal 
company  already  in  existence  has  recently  declared  a  dividend  of  8 
per  cent,  and  has  in  addition  a  surplus  in  its  treasury,  and  that 
those  facts  show  that  there  is  no  necessity  for  charging  the  present 
rates.  Without  inquiring  into  the  truth  of  such  claims,  nor  for 
how  long  a  time  the  existing  company  has  been  running  and  de- 
claring dividends  upon  its  stock,  or  whether  the  original  investors 
have  from  the  time  of  the  commencement  of  their  road  down  to  the 
present  time  received  reasonable  returns  for  their  investments,  but, 
for  the  purposes  of  this  case,  assuming  that  their  charges  are,  under 
all  the  circumstances,  unreasonable,  I  think  that  the  railroad  com- 
missioners did  not  err  in  holding  that  that  was  not  a  sufficient  rea- 
son for  certifying  that  public  convenience  and  necessity  required 
the  construction  of  the  road.  Where  there  is  no  railroad  in  exist- 
ence in  a  locality,  or  when  the  traffic  is  so  great  as  not  to  be  properly 
cared  for  by  one  road,  or  even  where  there  is  traffic  sufficient  to  ade- 
quately support  more  than  one  road,  we  may  say  that  public  con- 
venience and  necessity  require  the  construction  of  another.  But 
where,  as  in  this  case,  it  appears  that  "existing  roads  are  abundantly 
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able  to  transact  all  the  business  offered,  or  that  is  likely  to  be 
offered  for  many  years  to  come,"  I  do  not  see  how  it  can  be  said  that 
public  convenience  and  necessity  require  the  construction  of  another. 
The  charging  of  exorbitant  rates  does  not,  in  the  present  state  of 
the  law,  make  a  case  for  the  building  of  another  road.  Such  charges 
may  indicate  either  that  there  is  insufficient  business  to  support  the 
roads  with  lesser  charges,  or  it  may  indicate  bad  management  and 
a  grasping  disposition  on  the  part  of  their  operators.  There  is  no 
pretense  that  there  is  too  much  business  for  the  capacity  of  the  ex- 
isting railroads,  and  the  remedy  for  the  present  high  charges,  if  they 
are  unnecessarily  high,  is  not  by  building  an  opposition  road,  which 
may  cripple  those  already  in  existence  and  destroy  the  value  of  the 
investments  in  them,  or  lead  to  the  purchasing  of  the  new  road  by 
the  old  companies,  but,  as  indicated  in  the  memorandum  of  the  rail- 
road commission,  the  remedy  is  to  apply  for  a  reduction  of  the  rates. 
It  is  provided  by  section  161  of  chapter  565  of  the  Laws  of  1890  that 
if  in  the  judgment  of  the  board  of  railroad  commissioners,  after  a 
careful  personal  examination  of  the  same,  it  shall  appear — 

"That  any  change  of  the  rates  of  fare,  for  transporting  freight  or  passengers, 
•  •  •  Is  reasonable  and  expedient,  in  order  to  promote  the  convenience  and 
accommodation  of  the  public;  that  the  board  shall  give  notice  to  the  Corpora- 
tion of  the  change  which  they  deem  proper,  and  if  after  a  fair  hearing,  the 
corporation  refuses  within  a  reasonable  time  to  make  the  changes  required  by 
the  board,  the  board  shall  present  the  facts  in  the  case,  to  the  attorney  gen- 
eral, for  his  consideration  and  action,  and  also  report  them  to  the  legislature." 

Section  162,  as  amended  by  chapter  676  of  the  Laws  of  1892,  pro- 
vides that  a  special  term  of  the  supreme  court  shall  have  power — 

"In  its  discretion  in  all  cases  of  decisions  and  recommendations  by  the  board, 
which  are  Just  and  reasonable,  to  compel  compliance  therewith,  by  manda- 
mus, subject  to  appeal  to  the  general  term,  and  the  court  of  appeals,  and 
upon  such  appeal  the  general  term  and  the  court  of  appeals  may  review  and 
reverse  upon  the  facts  as  well  as  the  law." 

These  provisions  of  the  statute,  together  with  others  which  I 
have  not  quoted,  seem  to  me  to  afford  a  remedy  for  the  alleged  griev- 
ances against  the  existing  roads.  If  an  application  had  been  made 
to  the  railroad  commissioners  to  compel  a  reduction  of  the  rates, 
and  it  had  been  made  clearly  to  appear  that  they  were  exorbitant, 
and,  notwithstanding  that  fact,  the  commissioners  had  refused  to 
recommend  the  needed  relief,  so  that  the  only  relief  attainable  was 
by  building  another  road,  the  case  would  appear  before  us  in  a  dif- 
ferent aspect.  The  court  must  assume,  however,  that  the  railroad 
commission  will  do  its  duty  in  the  premises,  and,  upon  its  being 
made  to  appear  to  it  that  the  existing  railroads  are  charging  un- 
necessarily high  rates  for  transportation,  that  it  will  recommend 
their  reduction.  And  it  must  also  be  assumed  that  the  attorney 
general  will  do  his  duty,  and  present  their  recommendation  to  the 
court  in  the  event  of  the  railroads  refusing  to  comply  with  the  rec- 
ommendation of  the  railroad  commission;  and,  upon  its  being  so  pre- 
sented, the  court  will  endeavor  to  do  its  duty  in  the  premises. 

The  only  substantial  reason  given  for  the  opinion  that  public  con- 
venience and  necessity  require  the  construction  of  the  applicant's 
road  being  the  alleged  excessive  charges  of  the  existing  railroads  for 


Sup.  Ct.] 


DEKIKE  0.  DE  GRAAF. 

V 


1016 


freight  and  passenger  transportation,  and  the^e  being  a  remedy  pro- 
vided for  that  by  existing  laws,  it  seems  to  me  that  the  railroad  com- 
missioners were  correct  in  declining  to  issue  the  certificate  in  ques- 
tion, and  that  there  is  no  reason,  either  upon  the  facts  or  from  their 
construction  of  the  law,  for  reversing  their  determination,  and  com- 
pelling them  to  issue  the  certificate.  The  application  should,  there- 
fore, be  denied,  with  the  costs  and  disbursements  in  this  court 

PUTNAM,  J.,  concurs.    STOVER,  J.,  not  acting. 


DENIKB  v.  DE  GRAAF. 

(Supreme  Court,  General  Term,  Second  Department  May  18,  1805.) 

Contracts — Action  on— Perron  not  Named  as  Party. 

In  an  action  to  recover  damages  for  deceit  the  complaint  alleged  that 
one  B.,  acting  for  plaintiff,  entered  into  an  agreement  under  seal  for  the 
exchange  of  certain  lands,  and  that  plaintiff  was  induced  to  enter  into 
such  contract  and  to  carry  It  out  by  the  false  representations  of  defendant. 
Held,  that  the  action  was  based  on  the  contract,  and  therefore  was  within 
the  rule  that  a  person  not  a  party  to  a  sealed  contract  cannot  show  that 
one  of  the  parties  acted  as  agent  for  him. 

Appeal  from  circuit  court,  Westchester  county. 

Action  by  Charles  W.  Denike  against  Henry  P.  De  Graaf  to 
recover  damages  for  deceit  Prom  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Reversed. 

Argued  before  BROWN,  P.  J.,  and  CULLEN,  J. 

James  R.  Marvin,  for  appellant. 
H.  J.  Morris,  for  respondent 

CULLEN,  J.  This  is  an  appeal  from  a  judgment  in  favor  of  the 
plaintiff,  entered  on  the  verdict  of  the  jury  at  circuit,  and  from  an 
order  denying  defendant's  motion  for  a  new  trial.  The  action  is  to 
recover  damages  for  deceit  in  the  contract  for  the  exchange  of  lands. 
The  complaint  alleges  that  one  Burnham,  acting  for  the  plaintiff, 
entered  into  an  agreement  with  the  defendant  under  their  hands  and 
seals  for  the  exchange  of  certain  lands,  and  that  the  plaintiff  was 
induced  to  enter  into  such  contract  and  carry  it  out  by  the  false 
representation  of  the  defendant  that  the  land  he  agreed  to  convey 
had  cost  him  f 125,000  in  trade.  The  written  agreement  produced 
on  the  trial  was  between  Burnham  individually  and  the  defendant, 
and  was  under  seal. 

The  first  question  presented  is  whether  the  plaintiff  can  maintain 
this  action.  That  he  could  have  maintained  no  action  on  the  contract 
is  unquestionable,  because,  as  to  agreement  under  seals  it  is  not  per- 
mitted to  show  that  any  of  the  parties  acted  as  agent  for  a  principal 
not  named  in  the  instrument.  Briggs  v.  Partridge,  64  N.  Y.  364; 
Schaefer  v.  Henkel,  75  N.  Y.  378.  The  plaintiff  concedes  this  propo- 
sition, but  contends  that  the  rule  only  applies  when  the  action  is 
brought  directly  on  the  sealed  instrument,  and  that  this  action  is  not 
on  the  contract,  but  for  fraud  in  inducing  him  to  enter  into  the  con- 
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tract.  We  are  referred  to  no  authority  in  support  of  this  claim,  nor 
can  we  find  any.  The  plaintiff  was  not,  in  law,  a  party  to  the  con- 
tract. Though  Burnham  was  his  agent,  the  plaintiff  was  no  wise 
bound  in  the  contract,  or  liable  for  its  nonperformance.  In  Squier 
v.  Norris,  1  Lans.  282,  the  husband,  with  the  authority  of  his  wife, 
made  a  contract  under  seal  in  his  own  name  for  a  sale  of  the  wife's 
land,  and  she  received  a  sum  of  money  on  account  of  the  sale.  Yet 
it  was  held  that  a  performance  of  the  contract  by  the  wife  could  not 
be  enforced.  We  cannot  see  how  a  party  can  be  defrauded  by  the 
execution  of  a  contract  between  strangers,  and  such  in  law  were 
the  parties  to  the  contract  to  this  plaintiff.  Upon  discovery  of  a 
fraud,  the  party  defrauded  has  two  remedies:  He  may  disaffirm 
the  contract,  and,  tendering  the  return  of  what  he  has  received  under 
it,  may  compel  the  other  party  to  restore  what  he  has  obtained  from 
it;  or  he  may  affirm  the  contract,  stand  on  his  bargain,  and  recover 
his  damages, — the  difference  between  the  actual  value  of  what  he 
has  received  and  what  would  have  been  its  value  had  the  fraudulent 
representations  been  proved.  Vail  v.  Reynolds,  118  N.  Y.  297,  23 
N.  E.  301.  As  Burnham  was  the  only  party  who  could  have  en- 
forced the  contract,  it  would  seem  clear  that  he  was  the  only  person 
who  could  disaffirm  it  The  right  to  disaffirm  could  not  well  vest 
in  one  person,  and  a  right  to  recover  damages  in  another.  Further, 
as  said  in  Vail  v.  Reynolds,  the  action  for  deceit  is  an  affirmance  of 
the  contract  The  action  is  in  fact  based  on  the  contract  Prac- 
tically the  representation  is  a  warranty  which  the  law  incorporates 
into  the  contract  on  account  of  the  fraud  of  the  defendant  It  is 
impossible  to  separate  the  title  to  a  right  of  action  for  such  damages 
from  the  title  to  the  contract  itself,  except  by  an  assignment  The 
judgment  and  order  denying  motion  for  a  new  trial  and  the  complaint 
should  be  dismissed,  with  costs. 


In  re  CALLAHAN'S  ESTATE. 

In  re  McGUIRfl. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Executors  and  Administrators— Claim  against  Estate— Rejection. 

Where  a  defendant  died  before  trial,  and  his  executor  was  substituted 
as  defendant,  and  served  a  verified  answer  denying  the  liability  alleged, 
and  the  action  Is  afterwards  discontinued,  such  answer  is  not  equivalent 
to  a  rejection  of  the  claim  subsequently  presented  to  the  executor,  but 
the  claim  is  established  by  the  failure  of  the  executor  to  reject  or  refer  it 

Appeal  from  surrogate's  court,  New  York  county. 

Judicial  settlement  of  the  accounts  of  Mary  A.  McGuire,  as  ex- 
ecutrix of  the  will  of  John  Callahan,  deceased.  From  the  decree 
settling  the  accounts,  and  directing  payment  of  a  creditor's  claiui, 
the  executrix  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

W.  R.  Page,  for  appellant. 

W.  W.  Niles,  Jr.,  for  respondent  creditor. 
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VAN  BRUNT,  P.  J.  In  December,  1888,  the  respondent  offered 
certain  real  estate  at  auction  by  R  V.  Harnett  &  Co.,  auctioneers. 
It  was  knocked  down  to  John  Callahan,  the  appellant's  testator, 
who  made  a  payment  to  the  auctioneers  on  account  of  the  purchase 
money.  He  thereafter  refused  to  complete  the  purchase,  on  the 
ground  that  the  title  to  said  real  estate  was  defective.  The  prop- 
erty was  then  resold,  and  brought  a  price  lower  than  that  which 
Callahan  had  bid.  On  the  20th  of  February,  1889,  the  respondent 
brought  an  action  in  the  court  of  common  pleas  against  Callahan, 
demanding  judgment  for  the  deficiency  between  the  two  sales,  and 
for  the  expenses  of  the  resale.  Callahan  died  in  April,  1889,  before 
the  trial  of  the  action.  The  appellant  was  appointed  his  executrix, 
and  the  action  was  revived  against  her  as  such  executrix.  An 
amended  complaint  was  served,  setting  up  the  same  cause  of  action ; 
and  in  July,  1889,  the  defendant  appeared,  and  served  a  verified  an- 
swer, denying  the  cause  of  action.  On  the  1st  of  August,  1889,  the 
plaintiff  therein  moved  to  discontinue  the  action  in  the  court  of 
common  pleas,  which  motion  was  granted,  and  an  order  thereupon 
entered.  Subsequently,  in  August,  1889,  the  respondent  brought 
an  action  in  the  same  court  against  the  auctioneers,  setting  up  sub- 
stantially the  same  cause  of  action,  and  demanding  the  payment 
to  her  of  the  amount  deposited  by  Callahan  upon  Baid  sale.  Thei 
issues  were  tried  in  February,  1891,  and  the  plaintiff's  complaint 
was  dismissed  at  the  close  of  her  case.  In  April,  1891,  the  respond- 
ent served  upon  the  executrix  a  statement  of  her  claim  against 
the  estate  of  John  Callahan.  This  claim  the  executrix  never  re- 
jected or  offered  to  refer.  On  the  3d  of  February,  1892,  the  re- 
spondent presented  a  petition  to  the  surrogate,  stating  that  she 
was  a  creditor  of  John  Callahan,  deceased;  that  more  than  18 
months  had  elapsed  since  the  appointment  of  the  executrix,  and 
that  she  had  not  accounted,  and  praying  for  a  judicial  settlement 
of  the  account.  A  citation  was  thereupon  issued  to  the  executrix. 
Certain  proceedings  were  had,  and  the  executrix  was  ordered  to 
file  her  account.  The  executrix  then  filed  her  account,  and  the 
petitioner  objected  to  it  upon  the  ground  that  it  did  not  state  the 
amount  or  nature  of  her  claim,.  The  objections  were  referred  to  a 
referee,  who  found  that  the  claim  of  the  respondent  had  been  estab- 
lished against  the  estate  of  the  decedent,  and  should  be  paid.  This 
report  was  confirmed,  and  a  decree  thereupon  entered,  and  from 
that  decree  this  appeal  is  taken. 

It  seems  to  be  assumed  or  claimed  that  the  denial  of  the  plain- 
tiff's claim  in  the  action  in  the  court  of  common  pleas  was  equiva- 
lent to  a  rejection  of  the  same.  But  the  difficulty  about  the  posi- 
tion of  the  appellant  is  that  the  proceeding  in  the  court  of  common 
pleas  was  not  under  the  statute.  That  action  was  discontinued,  the 
respondent  preferring  to  pursue  her  claim  against  the  estate  under 
the  statute.  She  theu  presented  her  claim  to  the  executrix,  and 
the  executrix  neither  rejected  nor  offered  to  refer  the  same;  and 
after  the  lapse  of  a  reasonable  time,  no  action  being  taken  upon  it 
by  the  executrix,  it  became  established.  The  answer  in  the  action 
in  the  court  of  common  pleas  had  nothing  to  do  with  the  proceed- 
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ing  under  the  statute.  The  executrix  was  bound  within  a  reason- 
able time  to  reject  or  offer  to  refer.  If  she  did  not,  she  admitted 
the  claim;  and  this  was  the  condition  of  affairs  which  appeared  be- 
fore the  surrogate,  and  he  was  clearly  right  in  directing  its  pay- 
ment The  decree  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


BLISS   et  at  v.  HORNTHAL  et  aL    AUPFMORDT  et  aL  v.  SAME. 
WICHER  et  al.  v.  SAME. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Deposition—  Opbn  Commtpstox. 

An  order  granting  plaintiff's  motion  for  an  open  commission  will  not  be 
disturbed  on  the  ground  that  an  open  commission  had  previously  been 
issued  in  an  action  by  a  third  person  against  defendant  involving  the 
same  Issues,  and  that  defendant  was  represented  by  counsel  at  the  ex- 
amination, unless  he  consents  that  the  testimony  so  taken  may  be  read 
on  the  trial  of  plaintiff's  action. 

Appeal  from  special  term,  New  York  county. 

Actions  by  Cornelius  N.  Bliss  and  others  against  Lewis  M.  Hornthal 
and  others,  and  by  Clement  A.  Auffmordt  and  others  against  the 
same  defendants,  and  by  Thomas  A.  Wicher  and  others  against  the 
same  defendants.  From  orders  granting  plaintiffs'  motion  for  open 
commissions  herein,  defendant  Hornthal  appeals  in  each  case.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

John  V.  Bouvier,  Jr.,  for  appellant. 
Charles  E.  Hughes,  for  respondents. 

PER  CURIAM.  The  strongest  argument  against  an  open  com- 
mission is  that,  with  the  names  of  the  witnesses  and  the  knowledge 
to  be  derived  from  the  open  commission  taken  in  the  case  of  Baily 
t.  This  Defendant  (now  on  file),  plaintiffs  are  in  a  position  to  formu- 
late the  necessary  interrogatories.  If,  however,  the  labor  of  fram- 
ing numberless  interrogatories  can  be  avoided,  it  should  be.  The 
defendant,  by  permitting  the  testimony  already  taken  to  be  used 
upon  the  trial,  subject  to  all  proper  objections,  can  avoid  a  com- 
mission, either  open  or  upon  interrogatories.  Withont  passing 
upon  the  question  whether,  in  such  a  case  as  this,  an  open  com- 
mission should  be  issued,  we  think,  upon  the  fact  appearing  that 
one  has  been  issued  by  consent  in  a  case  between  another  plaintiff 
and  this  defendant,  involving  practically  the  same  issues,  upon  which 
defendant  was  represented  by  counsel,  and  had  the  opportunity  of 
cross-examining  the  witnesses,  that  unless  he  consents  to  the  reading 
of  the  testimony  so  taken  he  has  no  just  subject  of  complaint  There 
is  no  claim  made  that  the  former  examination  was  not  proper  and 
fair  and  exhaustive,  nor  is  any  good  reason  given  why  the  testimony 
so  taken  could  not  be  used.  The  orders  should  be  affirmed,  with  f  10 
costs  in  each  case  and  disbursements. 


sup.  a.] 
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PEOPLE  ex  reL  HECKER-JONES-JEWELL  MILLING  00.  T.  BARKER 

et  al. 

(Supreme  Court,  General  Term,  First  Department  April  11,  1895.) 

Taxation — Foreign  Corporation— Deduction  for  Debts. 

In  assessing  for  taxation  the  property  of  a  foreign  corporation  invested 
in  business  in  New  York,  the  corporation  is  not  entitled  to  any  deduction 
on  account  of  debts,  whether  such  debts  are  due  within  the  state  or  else- 
where. 

Appeal  from  special  term,  New  York  county. 

Certiorari  by  the  Hecker- Jones- Jewell  Milling  Company  to  review 
an  assessment  of  relator's  property  for  taxation  made  by  Edward 
P.  Barker  and  others,  as  tax  commissioners.  From  an  order  dis- 
missing the  writ,  relator  appeals.  Affirmed. 

The  opinion  of  Mr.  Justice  PATTERSON  at  special  term  is  as 
follows: 

The  questions  discussed  in  this  proceeding  arise  upon  a  writ  of  certiorari  to 
review  an  assessment  made  by  the  tax  commissioners  for  the  purposes  of  tax- 
ation of  the  property  of  the  relator  within  the  state  of  New  York,  and  upon  the 
return  to  such  writ,  and  what  purport  to  be  proofs  taken  before  a  referee,  and 
sent  up  as  forming  part  of  the  record  before  the  court  The  relator  is  a  for- 
eign corporation.  The  tax  commissioners  have  fixed  and  assessed  the  amount 
on  which  the  relator  is  to  pay  taxes  for  the  year  1893  at  $1,500,000.  This  sum 
was  ascertained  by  deducting  debts  of  the  company  due  In  the  state  of  New 
York  from  the  sums  of  money  invested  in  the  state  In  the  business  of  the  re- 
lator, exclusive  of  the  amount  Invested  In  real  estate,  and  separately  taxed. 
The  items  constituting  in  the  judgment  of  the  commissioners  the  amount  in- 
vested in  business  of  the  relator,  etc.,  are  as  follows,  viz.:  Machinery  and  tools, 
$700,000;  office  furniture,  $7,500;  horses  and  trucks,  $32,000;  cash  (in  bank), 
$25,000;  merchantable  stock.  $2,500,000;  bills  receivable  (estimated),  $500,000, 
-43,764,500.  From  that  total  a  deduction  of  $2,264,000  was  made  for  the  debts 
referred  to.  The  theory  of  the  commissioners  in  fixing  the  assessable  amount 
recognizee  to  some  extent  that  debts  of  the  relator  were  to  be  allowed  in 
diminution  of  the  principal  sum  otherwise  taxable,  but  they  limited  such  al- 
lowance to  debts  due  in  the  state  of  New  York.  The  present  claim  of  the  re- 
lator is  that,  having  adopted  that  mode  of  ascertainment,  the  commissioners 
should  have  gone  further,  and  allowed  in  reduction  all  indebtedness  of  the 
corporation,  wheresoever  payable  and  to  whomsoever  due,  and  that,  as  the 
unchallenged  statement  before  the  commissioners  proved  that  the  corporation 
owed  over  $5,000,000  in  the  aggregate,  there  was  nothing  left  for  taxation. 
That  the  commissioners  were  mistaken  in  their  theory  of  the  assessment  is 
true,  but  their  error  was  one  greatly  to  the  advantage  of  the  relator.  Instead 
of  deducting  debts  due  in  the  state  of  New  York,  in  strictness  of  law  they 
should  have  made  no  allowance  for  debts  at  all.  Foreign  corporations  are 
taxed  on  all  sums  of  money  invested  in  any  manner  in  their  business  in  the 
Btate  of  New  York.  Domestic  corporations  are  taxed  on  capital  and  surplus, 
to  be  assessed  at  actual  value.  Hence,  as  to  the  latter  corporations,  indebt- 
edness must  be  deducted  before  actual  value-can  be  ascertained;  but,  respect- 
ing the  first-named  corporations,  the  taxation  seems  to  be  specific  upon  the 
amount  invested,  without  reference  to  the  business  or  other  obligations  of  the 
company.  Such  is  the  direct  result  of  what  was  recently  held  by  the  court 
of  appeals  in  People  ex  rel.  Thurber-Whyland  Co.  v.  Barker,  141  N.  Y.  118, 
35  N.  E.  1073.  The  present  attitude  of  the  relator  upon  this  branch  of  the 
case  cannot  be  approved.  The  contention,  in  effect,  is  that,  because  the  com- 
missioners erred  to  a  certain  extent,  the  court  must  compel  them  to  aggravate 
their  error,  In  order  that  they  may  be  logical  and  consistent.  The  learned 
counsel  for  the  relator  have  presented  a  very  interesting  argument,  treating  as 
an  original  question,  and  one  open  to  debate,  the  right  of  foreign  corporations 
to  have  their  general  indebtedness  deducted  before  a  determination  can  be 
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made  as  to  moneys  or  amounts  actually  Invested  In  their  business  within  this 
state;  but  the  whole  matter  was  set  at  rest  by  the  decision  of  the  court  of 
appeals  above  cited,  and  the  reasoning  of  the  court  in  the  opinion  delivered 
in  that  case.  Other  objections  are  urged  by  the  relator  concerning  the  bank 
balance  and  certain  bills  receivable,  the  amounts  of  which  are  included  In  the 
assessment  As  those  objections  were  not  stated,  nor  brought  before  the  com- 
missioners, they  cannot  be  considered  here;  and  it  may  be  said  also  that  it 
Is  unnecessary  to  discuss  them,  "because  the  sum  assessed  by  the  defendant 
is  less  than  the  amount  which  the  affidavit  of  the  president  of  the  relator 
shows  was  invested  in  the  business  In  this  state  at  the  time  of  the  assess- 
ment" (Thurber-Whyland  Case,  supra);  Indebtedness  being  excluded  from 
the  computation.  The  writ  must  be  dismissed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PARKER  and  O'BRIEN, 
JJ. 

John  M.  Bowers,  for  appellant 
James  M.  Ward,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs,  on  opinion  of  court 
below. . 


(Supreme  Court,  General  Term,  First  Department  May  17.  1895.) 

Covenants— Restraining  Use  of  Land. 

A  covenant  restraining  the  use  of  certain  lots  to  dwelling  houses  or 
private  stables,  and  providing  that  the  owners  shall  not  "erect  or  permit 
upon  such  lots,  or  any  part  of  the  same,  any  livery  stable,  slaughterhouse, 
Bmithshop  *  *  *,  or  any  other  manufactory  of  gunpowder,  glue,  vitriol. 
Ink,  or  turpentine,  or  tanning,  dressing,  or  preparing  skins,  hides,  or 
leather,  or  any  brewery,  *  *  *  place  for  the  exhibition  of  wild  animals, 
or  any  other  erections  known  as  nuisances  in  the  law,"  does  not  forbid 
the  use  as  a  dressmaking  establishment  of  a  house  erected  for  a  private 
dwelling. 

Appeal  from  special  term,  New  York  county. 

Action  by  Harriet  S.  A.  Clark  against  Albert  F.  Jammes  and  an- 
other. From  an  order  granting  an  injunction,  defendants  appeal. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

James  R.  Ely  and  Roger  Foster,  for  appellants. 
T.  G.  Shearman,  for  respondent 

VAN  BRUNT,  P.  J.  We  think  that  the  difficulty  in  the  mainte- 
nance of  the  order  appealed  from  is  in  the  covenant  contained  in 
the  agreement  which  forms. the  basis  of  the  injunction.  It  seems 
to  be  assumed  that  this  restrictive  covenant  prevents  the  occupation 
of  any  building  which  may  be  erected  upon  the  premises  therein 
described  for  any  use  except  that  of  dwelling  houses  or  private  sta- 
bles. In  the  construction  of  restrictive  covenants  of  this  kind,  it 
must  be  borne  in  mind  that  they  are  to  be  construed  most  strictly 
against  the  covenant;  and,  unless  the  thing  sought  to  be  enjoined 
is  plainly  within  the  provisions  of  the  covenant,  an  injunction  will 
not  issue.  That  part  of  the  covenant  which  applies  to  the  case  at 
bar  is  that  the  owners  of  the  lands  therein  mentioned  shall  not  or 
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will  not  "at  any  time  hereafter  erect  on  the  lots  or  lot  owned  by 
them,  respectively,  any  building  except  brick  or  stone  dwelling 
houses  of  at  least  two  stories  in  height,  and  except  buildings  of 
brick  or  stone  for  private  stables."  Now,  it  is  conceded  that  the 
house  erected  upon  these  premises  was  erected  as  a  private  dwell- 
ing house,  and  has  all  the  exterior  appearances  of  such  a  building. 
But  it  is  urged  in  support  of  the  injunction  that,  under  such  a  re- 
striction as  was  contained  in  the  covenant  in  question,  it  could  not 
be  used  for  a.  dressmaking  establishment  or  for  any  commercial 
purpose.  We  cannot  find  in  the  terms  of  the  covenant  any  such 
restriction.  The  requirement  of  the  covenant  is  fulfilled  by  the 
character  of  the  building,  and  any  occupation  which  may  leave  the 
building  of  the  general  character  of  a  private  dwelling  house  does 
not  seem  to  violate  this  restriction.  This  view  is  accentuated  when 
we  consider  the  balance  of  the  covenant.    It  reads  as  follows: 

"And,  farther,  that  neither  he  nor  they  shall  or  will  at  any  time  hereafter 
erect  or  permit  upon  such  lots,  or  any  part  of  the  same,  any  livery  stable, 
slaughterhouse,  smlthshop,  forge,  furnace,  steam  engine,  brass  foundry,  nail 
or  other  Iron  factory,  or  any  other  manufactory  of  gunpowder,  glue,  vitriol, 
ink,  or  turpentine,  or  tanning,  dressing,  or  preparing  skins,  hides,  or  leather, 
or  any  brewery,  distillery,  museum,  theater,  circus,  place  for  the  exhibition 
of  wild  animals,  or  any  other  erections  known  as  nuisances  In  the  law." 

It  will  be  seen  that  the  parties  evidently  contemplated  that  the 
first  part  of  the  covenant,  to  which  attention  has  been  called,  did  not 
restrict  the  use  to  which  the  premises  were  to  be  put.  It  only 
designated  the  character  of  the  building  which  was  to  be  erected 
upon  the  premises;  and  they  thought  it  necessary,  in  order  to  ex- 
clude its  occupation  for  purposes  which  were  considered  detrimental 
to  the  neighborhood,  to  put  in  a  provision  prohibiting  the  permission 
upon  said  lots  or  any  part  of  the  same  of  such  occupation.  A  con- 
sideration of  the  whole  of  the  restrictive  covenant,  therefore,  seems 
to  lead  inevitably  to  the  conclusion  that  in  its  construction  it  is 
necessary  to  hold  that  the  occupation  of  a  portion  of  a  house  erected 
for  a  dwelling  house  for  any  purpose  not  within  the  prohibition  con- 
tained in  the  last  clause  of  the  covenant  does  not  come  within  its 
restrictions.  We  think,  therefore,  that  the  court  erred  in  issuing 
the  injunction,  and  that  the  motion  should  have  been  denied. 

The  order  should  be  reversed,  with  |10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.    All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

1.  Pleading— Amendment— Misnomer. 

Leave  to  file  an  amended  complaint  will  not  be  denied  because  It  Is 
designated  in  the  moving  papers  as  a  supplementary  complaint. 

2.  Same— Terms— Payment  of  Costs. 

Where  plaintiff  was  allowed  to  amend  the  complaint  by  declaring  on  an 
Instrument  having  a  different  date  from  that  set  up  in  the  original  com- 
plaint, payment  of  costs  up  to  the  time  of  the  motion  will  be  imposed  as 
terms. 


FRISBIE  v.  AVERELL. 


1022 


NEW  YORK  SUPPLEMENT,  Vol.  33. 


[Sup.  Ct 


Appeal  from  special  term,  New  York  county. 

Action  by  Frank  Friable  against  William  W.  Averell  on  a  promis- 
sory note  made  by  defendant  to  the  order  of  Mortimer  A.  Frisbie, 
plaintiff's  husband,  who  assigned  it  after  maturity  to  plaintiff. 
From  an  order  granting  leave  to  plaintiff  to  file  a  supplemental  com- 
plaint on  payment  of  $  10  costs  to  defendant,  and  giving  defendant 
20  days'  time  to  answer  the  same,  defendant  appeals.  Be  versed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Edward  Hassett,  for  appellant 
J.  W.  Purdy,  Jr.,  for  respondent 

VAN  BRUNT,  P.  J.  It  is  apparent  that  it  was  a  misnomer  to 
call  the  new  pleading  which  was  to  be  served  a  "supplemental  com- 
plaint" It  was  clearly  an  amended  complaint,  and  not  a  supple- 
mental complaint;  and  the  fact  that  a  party  moves  for  relief  under 
an  erroneous  name  is  no  proper  reason  for  the  denial  of  the  same. 
Under  the  circumstances  of  the  case,  however,  we  think  that  the 
terms  which  were  imposed  were  entirely  inadequate.  The  plain- 
tiff was  allowed  to  amend  by  declaring  upon  an  entirely  different 
instrument  from  that  which  he  had  declared  upon  in  the  original 
complaint,  although  the  difference  was  but  a  change  of  date.  We 
think  that  the  terms  imposed  should  have  been  the  payment  of 
the  costs  of  the  action  up  to  the  time  of  the  motion.  The  order  ap- 
pealed from  should  be  reversed,  with  costs  of  appeal,  and  a  motion 
to  amend  granted,  upon  payment  of  the  costs  of  the  action  up  to 
the  time  of  said  motion.   All  concur. 


(Supreme  Court,  General  Term,  First  Department.  May  17,  1895.) 

Necessary  Parties— Action  against  Heirs. 

In  an  action  to  enforce  the  statutory  liability  of  the  heirs  of  a  deceased 
debtor,  the  purchasers  at  a  partition  sale  of  the  property  descended,  who 
purchased  with  notice  of  the  pending  action  against  the  heirs,  are  neces- 
sary parties. 

Appeal  from  Special  term,  New  York  county. 

Action  by  Andrew  J.  Rogers  against  William  A.  Patterson  and 
others  to  enforce  the  statutory  liability  of  defendants  for  the  debts 
of  their  ancestor,  one  John  H.  McCunn,  deceased,  at  the  time  of 
his  death.  From  an  order  denying  plaintiff's  motion  to  bring  in  as 
parties  defendants  the  purchasers,  at  a  sale  in  partition,  of  the 
•property  described  in  the  complaint,  and  for  leave  to  serve  a  sup- 
plemental complaint,  plaintiff  appeals.  Reversed. 

For  former  report,  see  29  N.  Y.  Supp.  963. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PAR- 
KER, JJ. 

George  M.  Baker,  for  appellant 
Charles  Fox,  for  respondents. 
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PEE  CURIAM.  It  is  the  duty  of  the  court,  where  a  complete 
determination  of  a  controversy  cannot  be  had  without  the  presence 
of  other  parties,  to  direct  them  to  be  brought  in.  Code  Civ.  Proc 
|  452  et  seq.  The  only  question  before  this  court,  therefore,  is 
whether  the  parties  whom  the  plaintiff  seeks  to  have  brought  in 
as  defendants  in  this  action  are  necessary  parties,  within  the  intent 
of  the  statute?  The  complaint  alleges  a  good  cause  of  action,  and, 
for  the  purposes  of  this  motion,  it  must  be  assumed  to  be  true;  and, 
considering  its  allegations  in  connection  with  the  facts  stated  in 
the  affidavit  of  the  plaintiff's  attorney,  it  seems  quite  clear  that 
the  motion  to  bring  in  other  parties  as  defendants  should  have 
been  granted. 

The  suit  is  brought  under  the  statute  (section  1843  et  seq.,  Code 
Civ.  Proc)  against  the  heirs  at  law  of  John  H.  McCunn,  deceased, 
to  collect  a  debt  due  from  him  to  the  plaintiff.  At  the  time  of  the 
commencement  of  this  suit  more  than  three  years  have  elapsed 
since  the  decedent's  death,  and  hence  that  species  of  statutory  lien 
running  with  the  land  which  creditors  have  was  terminated. 
Thereafter  the  remedy  of  the  plaintiff  was  against  the  heirs  ol 
McCunn  to  the  extent  of  the  value  of  the  lands  which  came  to  them 
by  descent  from  him;  and  in  a  suit  timely  brought  against  such 
heirs  at  law  the  plaintiff  may  acquire  a  lien  upon  such  of  the  lands 
as  have  not  been  aliened  by  the  heirs  at  the  time  of  its  commence- 
ment  Code  Civ.  Proc.  §  1852. 

Now,  it  appears  that,  when  this  suit  was  brought,  certain  real 
estate  which  had  descended  to  these  defendants  as  heirs  at  law  of 
John  H.  McCunn  had  not  been  sold,  and  hence,  under  the  provi- 
sions of  the  section  last  referred  to,  the  final  judgment  (if  plaintiff 
shall  be  successful,  and,  for  the  purposes  of  this  motion,  we  must 
assume  that  he  may  be)  may  direct  that  the  debt  of  the  plaintiff 
be  collected  out  of  such  real  property.  But  in  the  meantime  this 
property  has  been  sold,  by  virtue  of  a  judgment  in  partition,  to  the 
several  parties  whom  the  plaintiff  insists  must  be  brought  in  as 
defendants.  It  appears,  not  only  by  the  filing  of  the  lis  pendens, 
but  by  actual  notice  given  at  the  time  of  sale,  that  the  defendants 
were  informed  fully  of  the  pending  action  and  the  plaintiff's  claim 
thereunder.  If  the  plaintiff  shall  be  entitled  in  this  suit  to  a  judg- 
ment directing  that  his  claim  be  collected  out  of  the  real  property 
of  McCunn,  it  is  also  his  right  to  have  it  determined  in  the  same 
suit  whether  any  or  all  of  the  purchasers  are  entitled  to  the  pro- 
tection of  section  1853  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  the  title  of  a  purchaser  in  good  faith  and  for  value,  ac- 
quired before  the  notice  of  the  pendency  of  the  action  is  filed,  or 
final  judgment  is  entered  and  the  judgment  roll  filed,  is  not  affected 
by  the  judgment  provided  for  by  the  three  preceding  sections. 
Otherwise,  the  plaintiff,  after  obtaining  a  judgment  against  the 
heirs  of  McCunn,  and  directing  the  sale  of  the  real  estate  which 
descended  to  them  to  satisfy  it,  might  be  confronted,  in  an  attempt 
to  enforce  the  lien,  with  the  claim  by  some  of  the  purchasers  that 
they  were  purchasers  in  good  faith,  and  entitled,  therefore,  to  the 
protection  afforded  by  section  1853.    Such  unnecessary  litigation 
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the  law  abhors,  and  its  aim  is  to  prevent  a  multiplicity  of  suits; 
and,  to  accomplish  £hat  purpose,  it  is  made  the  duty  of  the  courts, 
in  such  cases  as  the  one  under  consideration,  to  bring  in  the  pur- 
chasers of  the  land  upon  which  the  lien  is  sought  to  be  established, 
to  the  end  that  all  possible  question  or  questions  relating  to  its  en- 
forceability, as  well  as  to  the  right  of  acquisition,  may  be  fully  and 
finally  determined. 

The  order  should  be  reversed,  with  f  10  costs  and  printing  dis- 
bursements, and  the  motion  granted. 


(Supreme  Court,  General  Term,  First  Department.  May  17,  1885.) 

L  Reference— Accounting  against  Corporate  Officers. 

In  an  action  by  a  stockholder  to  charge  an  officer  of  the  corporation  with 
fraud,  misconduct,  etc.,  an  order  referring  the  cause  to  a  referee  to  take 
and  state  an  account  of  certain  transactions  had  by  defendant  with  the 
corporation  is  not  authorized  unless  the  court  first  decides  that  defendant 
has  been  guilty  of  fraud,  neglect,  violation  of  law,  or  other  misconduct,  as 
charged. 

2.  Appeal — Waiver  of  Rights. 

Under  Code  Civ.  Proc.  f  1816,  providing  that  an  appeal  from  a  final 
Judgment  brings  up  for  review  an  Intermediate  order,  which  is  specified 
in  the  notice  of  appeal,  and  which  has  not  already  been  reviewed  on  a 
separate  appeal  therefrom,  the  right  to  appeal  from  an  unauthorized 
order  directing  an  accounting  before  a  referee  is  not  waived  by  appearing 
before  the  referee.  Follett,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  E.  D.  Stokes  against  Edward  S.  Stokes  and 
others.  From  orders  of  reference,  defendant  Stokes  appeals.  Re- 
versed. 

The  facts  are  stated  by  Mr.  Justice  FOLLETT  as  follows: 

This  action  was  begun  December  28,  1892,  by  a  stockholder,  in  behalf  of 
himself  and  of  other  stockholders,  against  the  Hoffman  House  (a  corpora- 
tion) and  Its  officers,  for  an  accounting  as  to  their  conduct  In  the  manage- 
ment of  the  business  of  the  corporation,  and  the  possession  of  its  funds  and 
property.  The  Hoffman  House  was  incorporated  August  18,  1890,  under  the 
laws  of  New  Jersey,  with  a  capital  stock  of  $750,000,  divided  into  2,500 
shares  of  8  per  cent  preferred,  cumulative  stock,  of  $100  each,  and  5,000 
shares  of  common  stock,  of  $100  each.  The  plaintiff  -and  Edward  S.  Stokes, 
one  of  the  defendants,  are  the  principal  owners  of  the  shares.  It  is  alleged 
In  the  complaint  that  the  individual  defendants  have  mismanaged  the  affairs 
of  the  corporation  and  misappropriated  its  funds;  and  a  judgment  Is  prayed 
for  that  the  defendants  be  required  to  account,  and  pay  to  the  corporation 
all  money  and  the  value  of  the  property  which  they  have  acquired,  trans- 
ferred, lost,  or  wasted  by  fraud  and  negligence.  Also,  that  all  alienations 
of  property  contrary  to  law  be  set  aside;  that  a  receiver  be  appointed  of 
the  funds  of  the  corporation,  and  the  individual  defendants  restrained  from 
acting  as  directors  or  officers  thereof.  All  of  the  defendants  answered,  deny- 
ing that  the  affairs  of  the  corporation  had  been  mismanaged.  The  Hoffman 
House  and  Edward  8.  Stokes  answered  separately,  and  the  other  defend- 
ants jointly,  the  same  attorney  appearing  for  all  of  the  defendants.  Upon 
the  Issues  so  joined  the  action  came  on  for  trial  May  25,  1894.  at  a  special 
term,  all  of  the  parties  appearing.  Evidence  was  given  in  behalf  of  all  of 
the  litigants,  and  at  the  close  the  defendants  moved  that  the  complaint  be 
dismissed— no  grounds  stated.  The  motion  was  denied,  and  an  exception 
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taken;  •  and  thereupon  the  following  order,  except  the  italicized  paragraphs, 
was  granted,  and  entered  on  the  day  of  its  date: 

"At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York  held  at 
the  County  Courthouse  in  the  City  of  New  York  on  the  20th  day  of  June, 
1894.  Present:  Hon.  George  L.  Ingraham,  Justice. 

"[Title  of  Cause.] 
"Order. 

This  being  an  action  brought  by  the  plaintiff,  as  a  stockholder  and  a  cred- 
itor of  the  Hoffman  House,  against  the  defendant,  and  proofs  on  the  part 
of  the  plaintiff  having  been  taken,  and  proofs  having  been  taken  on  the 
part  of  the  defendants,  and  it  appearing  that  the  defendant  Edward  S.  Stokes 
has  had  certain  transactions  with  the  corporation,  which  appear  upon  the 
books  of  said  corporation  in  three  accounts  therein,  known  as  the  'Edward 
S.  Stokes  Account,'  the  'Fenwlck  Hall  Account,'  and  the  'Yacht  Account,'  and 
It  appearing  that  the  taking  of  an  account  of  the  transactions  embraced  in 
the  said  three  accounts  is  necessary  for  the  Information  of  the  court  before 
a  final  judgment  herein  may  be  decreed  and  entered,  it  is,  on  motion  of 
Holmes  &  Adams,  attorneys  for  the  plaintiff— 
"Ordered,  that  it  be  referred  to  Middleton  S.  Burrill,  Esq.,  as  referee: 
"First  To  take  and  state  an  account  of,  all  and  singular,  the  dealings 
and  transactions  between  the  said  Edward  S.  Stokes  and  the  said  Hoffman 
House  embraced  in  the  said  three  accounts.  And  also  any  other  sum  or  sums  of 
money  that  have  been  received  by  the  said  Edward  8.  Stokes  from  the  defendant  cor- 
poration, the  Hoffman  Route,  or  paid  by  the  Hoffman  House  on  ao  ount  of  said 
Edward  8.  8toket. 

"Second.  That  the  said  referee  shall,  in  taking  and  stating  said  account, 
make  all  Just  allowances  to  the  said  Edward  S.  Stokes  for  any  Just  claims 
or  demands  that  he  may  have  against  the  said  Hoffman  House,  and  also  any 
not  appearing  in  said  three  accounts. 

"Third.  That  said  referee  shall  report  what  sums,  if  any,  shall  appear  to 
be  due  from  the  said  Edward  S.  Stokes  to  the  Hoffman  House,  or  from  the 
said  Hoffman  House  to  the  said  Edward  S.  Stokes;  and  said  referee  is  at 
liberty  to  state  and  report  any  special  circumstances,  as  well  as  his  reasons 
for  allowing  or  disallowing  any  claim  or  allowances  that  may  be  claimed  by 
either  party.  And  it  Is  further— 

"Ordered  that  the  question  of  costs,  as  well  as  all  other  questions,  be  re- 
served until  the  coming  in  of  the  report  of  the  said  referee,  and  the  hearing 
thereon. 

"And  It  Is  further— 

"Ordered  that  either  of  the  parties,  plaintiff  or  defendants,  have  liberty  to 
apply  to  the  court  for  a  further  order  or  direction  in  the  premises  as  he  or 
they  may  be  ordered. 

"  Ordered,  that  the  defendant  Edward  8.  Stokes  produce  and  file  with  the  referee 
appointed  by  said  interlocutory  decree  of  June  SO,  1894,  all  books  of  account  in  hit 
possession,  or  under  hit  control,  relating  to  the  business  of  the  said  corporation,  the 
Hoffman  House,  and  leave  the  same  in  the  custody  of  the  referee  for  such  timet  and 
under  such  terms  at  the  referee  may  direct.  * 

On  the  8th  of  October,  1894,  all  the  parties  appeared  before  the  referee, 
and  a  hearing  under  the  order  was  begun,  without  an  objection  being  inter- 
posed by  any  of  the  parties,  and  was  continued  without  objection  from  day 
to  day  until  May  28, 1894.  On  the  26th  of  November,  1894,  the  referee  made 
the  following  report:  1 

"I,  Middleton  S.  Burrill,  the  referee  to  whom  It  was  referred  by  the  inter- 
locutory judgment  herein,  dated  the  20th  day  of  June,  1894,  to  take  and  state 
an  account  between  the  defendant  Edward  S.  Stokes  and  the  Hoffman  House, 
do  hereby  report  and  certify  that,  pursuant  to  the  said  judgment,  I  pro- 
ceeded to  a  hearing  of  the  matter  so  referred,  at  my  office  in  the  city  of  New 
York,  on  October  8,  November  14,  November  19,  and  November  23,  1894, 
and  on  all  of  such  bearings  the  plaintiff  appeared  and  attended  by  his  at- 
torneys, Messrs.  Tracy,  Boardman  &  Piatt,  and  the  defendant  Edward  S. 
Stokes  by  his  attorney,  John  J.  Adams,  Esq.  Pursuant  to  my  direction  con- 
tained in  the  minutes  of  the  hearing  of  October  8,  1894,  the  defendant  Ed- 
v.33n.  Y.s.no.  10 — 65 
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ward  S.  Stokes  did  file  an  account,  and  the  plaintiff  filed  objection  .thereto, 
both  of  which  are  now  on  file  with  me.  At  the  hearings  of  November  14th, 
19th,  and  23d,  the  defendant  was  examined  upon  said  account  by  counsel 
for  the  plaintiff.  At  the  hearing  of  November  3,  1894,  the  defendant  had 
present,  in  bis  custody  and  possession,  the  books  and  papers  mentioned  in 
the  proceedings  of  that  date;  and  I  then  ordered  him  to  deposit  such  books 
and  papers  with  me,  as  referee,  for  inspection  by  the  plaintiff's  attorneys, 
which  he  refused  to  do,  by  the  direction  and  advice  of  his  attorney,  John  J. 
Adams,  Esq.  I  further  certify  that  the  annexed  is  a  true  copy  of  the  record 
of  the  proceedings  before  me  upon  such  hearings. 
"Dated  New  York,  November  26,  1894. 


Annexed  to  this  report  is  the  evidence  taken  before  him.  On  this  report* 
and  on  all  the  papers  and  proceedings  in  the  action,  an  order  to  show  cause 
was  granted  on  the  application  of  the  plaintiff,  on  the  return  of  which  (No- 
vember 30,  1894)  the  order  of  June  20,  1894,  was  amended  by  adding  thereto 
the  italicized  paragraphs.  January  25,  1895,  Edward  S.  Stokes  appealed  from 
both  orders,  the  other  defendants  not  appealing. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

John  J.  Adams,  for  appellant. 
Frank  H.  Piatt,  for  respondent 

VAN  BRUNT,  P.  J.  This  action  is  brought,  under  section  1781 
of  the  Code  of  Civil  Procedure,  to  compel  the  defendants  to  "ac- 
count for  their  official  conduct  in  the  management  and  disposition  of 
the  funds  and  property  of  the  corporation  the  Hoffman  House,  com- 
mitted to  their  charge  as  directors,  officers,  and  trustees,  and  return 
the  account  books,  papers,  and  checks  to  the  defendant  corporation." 
The  complaint  charges  that  "the  defendants  have  had  since  its 
organization,  and  now  hold,  the  control  of  the  corporation,  and  have 
been  guilty  of  official  misconduct  therein,  and  in  the  management 
and  disposition  of  its  funds  and  property  committed  to  their  charge, 
and  that  the  said  defendant  Stokes  has  wrongfully  acquired  to  him- 
self, and  transferred  to  others,  money  and  property  of  the  corpora- 
tion, and  has  lost  or  wasted  the  same,  with  the  knowledge  and 
concurrence  or  acquiescence"  of  certain  of  the  other  defendants  nam- 
ed. Upon  the  trial,  after  a  certain  amount  of  evidence  was  taken, 
the  learned  trial  judge,  without  having  reached  any  conclusion  upon 
the  question  of  whether  the  defendant  Stokes  or  the  other  defend- 
ants had  been  guilty  of  fraud,  neglect,  violation  of  law,  or  other  mis- 
conduct, as  charged,  made  an  order  appointing  a  referee  to  take  and 
state  an  account  of  certain  transactions  had  by  defendant  Stokes 
with  the  defendant  corporation,  the  Hoffman  House,  which  appears 
upon  the  books  of  the  corporation  in  three  accounts;  the  referee 
being  directed,  among  other  things,  "to  state  and  report  any  special 
circumstances,  as  well  as  his  reasons  for  allowing  or  disallowing 
any  claims  or  allowances  that  may  be  claimed  by  either  party." 
The  parties  proceeded  before  the  referee,  and  after  certain  testimony 
was  taken  an  application  was  made  for  an  amendment  of  the  order 
of  reference,  directing  an  account  by  the  defendant  Stokes  of  all  his 
dealings  and  transactions  between  him  and  the  Hoffman  House,  and 
directing  the  latter  to  produce  the  books  and  papers  of  the  corpora- 


'[Sgd.] 


Middleton  S.  Burrill,  Referee." 


Sup.  Ct] 


STOKES  V.  STOKES. 


1027 


tion  and  deliver  them  to  the  referee.  Thereupon  this  appeal  was 
taken  from  both  orders. 

We  can  find  no  authority  for  the  orders  made.  The  object  of  this 
action  was  to  compel  the  defendant  officers  to  account  for  official 
misconduct,  and  not  for  the  examination  of  a  long  account;  and  the 
latter  could  not  be  ordered  until  there  was  some  proof  to  sustain 
the  allegations  that  there  had  been  some  official  misconduct,  and  a 
determination  to  that  effect  reached  by  the  trial  judge,  and  put  in 
the  form  of  an  interlocutory  judgment  directing  the  account.  The 
issue  here  presented  was  as  to  whether  the  defendants,  or  one  of 
them  (Stokes),  had  been  guilty  of  official  misconduct.  Without, 
however,  reaching  any  determination  upon  this  question,  the  trial 
judge,  as  already  stated,  appointed  a  referee.  For  such  practice 
we  can  find  no  authority  either  under  section  1013  or  section  1015 
of  the  Code  of  Civil  Procedure,  which  are  the  sections  showing  in 
what  actions,  and  under  what  circumstances,  references  may  be 
ordered.    See  cases  cited  in  Judge  FOLLETT'S  opinion. 

The  claim  is  made  that  there  has  been  a  waiver  of  the  right  to  ap- 
peal, by  reason  of  the  fact  that  the  appellant  went  on  before  the  ref- 
eree, and  several  authorities  are  cited  to  sustain  this  proposition. 
An  examination  of  these  cases  will  show  that  they  arose  under  the 
old  Code,  and  have  no  application  to  the  condition  of  the  law  as  it 
now  exists.  Section  1316  of  the  present  Code  of  Civil  Procedure 
is  as  follows: 

"An  appeal  taken  from  a  final  Judgment,  brings  up  for  review  an  Inter- 
locutory judgment  or  an  Intermediate  order  which  Is  specified  In  the  notice 
of  appeal,  and  necessarily  affects  the  final  judgment;  and  which  has  not 
already  been  reviewed,  upon  a  separate  appeal  therefrom,  by  the  court  or 
a  term  of  the  court  to  which  the  appeal  from  the  final  Judgment  Is  taken. 
The  right  to  review  an  interlocutory  judgment,  or  an  Intermediate  order,  as 
prescribed  In  this  section,  Is  not  affected  by  the  expiration  of  the  time, 
within  which  a  separate  appeal  therefrom  might  have  been  taken." 

Under  the  old  Code  there  was  no  authority  to  review  an  inter- 
mediate order  upon  the  appeal  from  a  judgment  Such  practice  was 
introduced  by  the  new  Code,  with  certainly  no  good  results,  but 
still  exists,  and  must  be  considered.  A  party  may  now  go  on  under 
an  intermediate  order,  and  wait  until  the  judgment  is  entered,  in 
order  to  review  the  same.  There  can  be,  therefore,  no  waiver  of  a 
right  to  appeal  from  such  intermediate  order  by  going  on  under  it. 
In  the  case  at  bar  the  party  did  not  waive  his  right  to  appeal  by 
going  on,  because  that  exists  until  the  entry  of  judgment,  and  his 
right  to  appeal  from  the  judgment  is  ended.  Furthermore,  the 
right  to  appeal  from  the  last  order  entered  was  not  waived, — if  it 
could  be  waived  by  going  on  before  the  referee, — because  the  original 
order  was  materially  amended,  and  then  an  appeal  was  taken  from 
the  order  as  amended,  in  consequence  of  such  amendment  The 
party  refused  to  go  on  before  the  referee  under  the  amended  order 
of  reference;  and  it  is  difficult  to  see  how,  because  he  proceeded  under 
the  original  order  of  reference,  and  was  content  and  willing  so  to  do, 
when  the  court  amended  the  order  such  procedure  waived  his  right 
to  appeal  from  the  order  as  so  amended.  It  seems  to  me  that,  it 
being  conceded  that  the  court  had  no  power  to  make  the  orders  of 
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reference  In  question,  as  against  the  consent  of  the  defendant,  the 
right  to  review  snch  order  has  not  been  impaired  by  any  of  the  pro- 
ceedings of  the  defendant  The  orders  should  be  reversed,  with 
costs. 

O'BRIEN,  J.,  concurs. 

FOLLETT,  J.  (dissenting).  At  the  close  of  the  trial  before  the 
special  term,  any  one  of  the  litigants  had  the  right  to  require  the 
court  to  determine  the  issues  involved  in  the  trial.  The  parties  were 
entitled  to  a  decision  (Code  Civ.  Proc.  §  1022;  Wood  v.  Lary,  124 
N.  Y.  83,  26  N.  E.  338),  and  to  an  interlocutory  judgment  to  be 
entered  thereon,  deciding  whether  a  cause  of  action  had  been  estab- 
lished, and  a  case  for  an  accounting  made  out  But  no  decision  was 
made,  no  interlocutory  judgment  was  entered,  and  nothing  was  done 
except  to  enter  the  order,  which  determines  no  issue.  In  the  pro- 
ceedings had  after  entry  of  the  order  it  is  called  an  "interlocutory 
judgment"  and  an  "interlocutory  decree";  but  it  is  neither,  for  it 
adjudges  and  determines  no  issue, — simply  appoints  a  referee,  with 
certain  powers.  On  the  argument  it  was  intimated  that  there  had 
been  a  mistrial,  and  that  the  orders  would  have  to  be  reversed. 
Doyle  v.  Railroad  Co.,  136  N.  Y.  505,  32  N.  E.  1008;  Bank  v.  Hous- 
ton, 44  Hun,  567;  Griffin  v.  Cranston,  1  Bosw.  281,  5  Bosw.  658; 
Const  art  6,  §  8;  Const  1895,  art  6,  §  3.  But  the  attention  of  the 
court  was  not  then  called  to  the  fact  that  after  the  entry  of  the  order 
of  June  20,  1894,  all  parties  appeared  before  the  referee,  and  for 
several  days-  engaged  in  taking  the  evidence,  without  any  objection 
being  raised  to  that  mode  of  trial.  No  objection  was  raised  to 
trying  the  matter  under  the  order  of  reference  until  the  referee  or- 
dered Edward  S.  Stokes  to  permit  the  plaintiff  to  examine  the  books 
of  the  corporation,  and  then  the  appellant  raised  no  objection  to  the 
mode  of  trial ;  but,  after  the  order  was  so  amended  that  he  was  re- 
quired to  produce  the  books,  this  appeal  was  taken.  The  appellant 
by  voluntarily  going  to  trial  before  the  referee,  without  objection, 
waived  his  right  to  appeal  from,  or  to  move  to  vacate,  the  order  of 
reference.  Ubsdell  v.  Root,  1  Hilt.  173;  Porter  v.  Parmly,  38  N.  Y. 
Super.  Ct  490;  Grumberg  v.  Blumenlahl,  66  How.  Pr.  62;  Brady 
v.  Donnelly,  1  N.  Y.  126;  Baird  v.  Mayor,  etc.,  of  New  York,  74 
N.  Y.  382.  The  defendant  could  not  go  on  under  the  order  before 
the  referee  as  long  as  he  was  satisfied  with  his  rulings,  and,  when 
dissatisfied,  object  to  that  mode  of  trial,  and  then  appeal  from  the 
order.  A  question  of  waiver  of  the  right  to  appeal  can  never  arise 
after  the  time  to  appeal  has  run,  because  the  expiration  of  the  time 
is  an  end  of  the  matter;  but  a  litigant  may  waive  bis  right,  though 
his  time  to  appeal  has  not  run,  and,  once  waived,  it  is  gone  forever, 
and  the  waiver  cannot  be  revoked  by  appealing  within  the  time  al- 
lowed by  statute.  A  reference  to  take  and  state  an  account  as  be- 
tween a  corporation  and  its  officer  who  has  kept  and  has  possession 
of  its  books,  of  necessity,  requires  the  officer  to  produce  the  books; 
and  the  express  command  introduced  into  this  order  by  the  amend- 
ment of  November  30,  1894,  added  nothing  to  the  force  or  effect  of 
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the  original  order.  .  The  provision  of  article  6  of  the  constitution, 
that  "the  testimony  in  equity  cases  shall  be  taken  in  like  manner 
as  in  cases  at  law,"  does  not  prevent  litigants,  by  express  stipulation, 
or  by  acquiescence  with  the  assent  of  the  court,  from  taking  the  evi- 
dence in  such  a  case  before  a  referee,  and  thereafter  submitting  it  to 
the  court  as  the  evidence  therein.  The  order  should  be  affirmed, 
with  costs. 


(Supreme  Court,  General  Term,  First  Department.  May  17,  1895.) 

Reference— Interlocutory  Judgment — Discretion  of  Referee. 

It  is  within  the  discretion  of  the  referee  to  whom  a  cause  has  been  re- 
ferred to  hear  and  determine,  to  report  in  favor  of  an  interlocutory  Judg- 
ment for  an  accounting  to  be  taken  before  another  referee  to  be  appointed 
by  the  interlocutory  judgment,  or,  after  determining  the  rights  of  the  par- 
ties, to  also  take  and  state  the  accounts,  and  include  in  the  whole  matter 
in  his  report,  as  basis  for  a  final  Judgment 

Appeal  from  special  term,  New  York  county. 

Action  by  Mary  Manning  against  John  B.  Manning  for  an  ac- 
counting. From  an  order  granting  a  motion  to  set  aside  the  ref- 
eree's report,  and  the  interlocutory  judgment  entered  thereon,  de- 
fendant appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Thomas  M.  Rowlette  and  John  A.  Straley,  for  appellant 
Robert  D.  Murray,  for  respondent. 

PER  CURIAM.  The  learned  judge  at  special  term,  in  his  state- 
ment of  the  reasons  which  persuaded  him  to  set  aside  the  report  of 
the  referee,  directing  the  entry  of  an  interlocutory  judgment,  re- 
quiring the  defendant  "to  account  to  the  plaintiff"  for  all  interest, 
income,  and  profits  arising  out  of  or  resulting  from  the  accounts 
opened  by  him  in  her  name,  and  that  he  pay  over  and  deliver  to  her 
all  certificates  of  stock,  bonds,  bank  notes,  money,  or  other  property 
which,  upon  said  accounting,  may  be  found  to  be  due  to  her,"  and 
the  interlocutory  judgment  entered  thereon,  conceded  that,  in  some 
cases,  a  referee  has  the  power,  and  it  is  also  his  duty,  to  report 
in  favor  of  an  interlocutory  judgment.  This  concession  is  in  accord- 
ance with  the  practice  as  settled  in  Mundorff  v.  Mundorff,  1  Hun,  41. 
In  that  case  it  is  held  that  the  practice  in  vogue,  prior  to  the  adop- 
tion of  the  Code,  of  determining  the  rights  of  parties  in  suits  at 
equity  in  the  first  instance,  and  declaring  such  rights  by  an  inter- 
locutory decree,  which  also  provides  for  the  manner  in  which  the 
accounting  should  be  had,  and  referring  the  case  to  a  master  for 
that  purpose,  still  continues  in  full  force,  and  that  a  report  of  a  ref- 
eree, to  hear  and  determine,  sustains  all  the  relations  to  the  case 
that  the  former  interlocutory  decree  did  in  hearings  had  in  the  court 
of  chancery.  The  order  of  reference  in  that  case  was  "to  hear  and 
decide  all  the  issues  in  the  action,  and  to  take  any  account  that  he 
may  determine  should  be  taken."    The  referee  made  a  report  de- 
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ciding  the  equitable  rights  of  the  parties,  and  directing  an  account- 
ing. Subsequently,  on  motion  of  plaintiff's  attorney,  an  order  was 
made  at  special  term  referring  the  case  to  another  referee  to  take 
and  state  the  account,  and  the  question  of  practice  was  presented  by 
an  appeal  taken  from  that  order.  This  case  has  been  frequently 
cited  with  approval.  Hathaway  v.  Russell,  45  N.  Y.  Super.  Ct. 
538,  and  note,  affirmed  in  46  N.  Y.  Super.  Ct  103;  Seymour  v.  Asso- 
ciation (Sup.)  19  N.  Y.  Supp.  94,  100;  Bank  v.  Morton,  40  N.  Y. 
Super.  Ct.  328-337.  It  has  not  been  criticised,  so  far  as  we  have 
observed,  although  the  conclusion  was  reached  in  Garcznski  v.  Bus- 
sell,  75  Hun,  495,  27  N.  Y.  Supp.  458,  that,  under  such  an  order  of 
reference,  the  referee  should  hear  and  determine  all  the  issues  made 
by  the  pleadings,  and,  if  the  proof  entitled  the  plaintiff  to  an  account- 
ing, that  the  referee  should  take  and  state  the  account  as  a  part  of 
his  report.  We  do  not  understand  that  case,  however,  to  deny  that 
a  referee  has  the  power,  in  certain  cases,  to  report  in  favor  of  an  in- 
terlocutory judgment;  for,  in  the  opinion  expressing  the  views  of 
a  majority  of  the  court,  it  is  distinctly  stated  that  the  power  of  the 
court,  in  a  proper  case,  to  settle  an  interlocutory  judgment  upon 
the  report  of  a  referee,  and  to  appoint  another  referee  to  take  the 
accounting  provided  for  by  such  judgment,  is  not  questioned.  But, 
were  it  otherwise,  we  should  still  feel  called  upon  to  concur  in  the 
position  taken  in  Mundorffs  Case  and  the  authorities  following  it, 
to  some  of  which  we  have  referred.  Conceding  the  power  of  a  ref- 
eree, in  any  suit  in  equity,  to  make  a  report  directing  the  entry  of 
an  interlocutory  judgment  declaring  the  rights  of  the  parties,  and 
directing  that  an  accounting  be  had,  it  is  difficult  to  see  any  basis 
for  the  order  under  review.  This  was  a  suit  in  equity,  the  plaintiff 
claiming  certain  rights  and  interests,  which  the  defendant  denied. 
If  found  in  her  favor,  she  was  entitled  to  an  accounting  from  the 
defendant,  in  order  to  ascertain  what  interest,  income,  stocks,  bonds, 
and  other  chattels  she  was  entitled  to  from  him.  It  may  well  be 
that,  in  this  particular  case,  it  would  have  been  better  for  all  the 
parties  had  the  referee  taken  and  stated  the  account  in  his  report, 
upon  which  could  have  been  entered  a  final  judgment.  The  special 
term  was  impressed  with  this  view,  and  it  is  not  unlikely  that  its 
view,  rather  than  the  referee's,  was  the  correct  one;  although, 
judging  from  the  meagerness  of  the  record  before  us,  the  referee  had 
an  advantage  in  passing  upon  that  question,  because  having  the 
evidence  before  him.  But  as  this  was  a  suit  of  such  a  nature  as 
called  upon  the  referee  to  determine  whether  an  interlocutory  judg- 
ment should  be  entered  after  determining  the  rights  of  the  parties, 
or  whether  the  accounts  should  be  taken  in  addition,  and  the  whole 
matter  included  in  his  report  as  a  basis  for  final  judgment,  he  was 
at  liberty  to  determine  which  course  was  the  proper  one  to  pursue; 
and  with  his  determination  of  the  manner  in  which  he  should  exer- 
cise such  discretion  the  courts  should  not  interfere,  unless  it  appears 
that  there  was  an  abuse  of  discretion.  This  question  was  before  the 
court  in  Palmer  v.  Palmer,  13  How.  Pr.  363,  where  the  court  said: 

"The  mode  of  conducting  its  trial,  therefore,  must  be  within  the  discretion 
of  the  referee,  so  far  as  relates  to  all  questions  within  the  ordinary  discretion 
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of  a  Judge  on  the  trial  of  a  cause.  If  this  cause  bad  been  tried  In  court,  the 
judge  would  most  likely  have  gone  so  far  as  to  make  an  interlocutory  order 
or*  decree  for  an  account,  and  then  referred  It  to  a  referee  to  take  and  state 
the  account  But  it  would  have  been  entirely  competent  for  one  of  the  judges 
of  this  court,  at  special  term,  to  have  gone  on  and  tried  the  whole  cause,  and 
taken  and  stated  the  account,  and  found  Its  result,  as  the  referee  has  done 
here." 

The  argument  of  the  court  was  that  the  trial  is  to  be  conducted 
before  a  referee  as  before  one  of  the  judges  of  the  court,  and,  for 
the  purposes  of  the  trial  and  disposition  of  the  cause,  he  has,  for  the 
time  being,  the  ordinary  powers  of  the  court.  This  referee  might 
have  disposed  of  all  of  the  questions,  including  the  account,  in  a 
report  for  final  judgment;  but  having  in  mind  the  power  of  the  court 
at  special  term,  and  of  referees  appointed  by  the  court  in  such  cases, 
he  reached  the  conclusion,  as  we  must  presume,  that,  under  the  facts 
of  this  case,  it  was  his  duty  to  direct  the  entry  of  an  interlocutory 
judgment  Certainly  there  is  nothing  in  this  record  which  warrants 
the  court  in  holding  that  there  was  in  this  case  an  abuse  of  the  dis- 
cretion which  the  law  confers.  The  order  should  be  reversed,  with 
$  10  costs  and  printing  disbursements. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

OOKPORATIONS— STOCKHOLDERS— ACTION  TO  EnFOBCE  LIABILITY. 

Laws  1853,  c.  833,  8  2,  providing  that  corporate  stock  Issued  In  payment 
for  property  purchased  by  the  corporation  "shall  be  declared  and  taken  to 
be  full  stock,  and  not  liable  to  any  further  calls,"  and  that  the  holders 
shall  not  be  "liable  for  any  further  payments  under  the  provisions  of  the 
tenth  section"  of  Laws  1848,  c.  40,  exempts  from  the  operation  of  said 
section  10  the  owner  of  stock  Issued  In  payment  for  property;  and  there- 
fore. In  an  action  to  charge  stockholders  with  debts  of  the  corporation  on 
the  ground  that  the  stock  was  not  fully  paid  up,  and  a  certificate  thereof 
recorded,  It  is  necessary  to  allege  that  the  stock  held  by  defendants  was 
not  Issued  in  payment  for  property.  Follett,  J.,  dissenting. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Henry  L.  Herbert  and  others  against  John  Duryea  to 
charge  defendant  as  a  stockholder  of  the  Consumers'  Gas  Company, 
an  insolvent  corporation.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiffs,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Reuben  L.  Maynard,  for  appellant 
W.  P.  Knapp,  for  respondents. 

O'BRIEN,  J.  This  is  an  action  against  a  stockholder  of  an  in- 
solvent corporation,  based  upon  an  alleged  statutory  liability  for  the 
debt  of  the  corporation  to  the  plaintiffs.  The  respect  in  which  the 
corporation  failed  to  comply  with  the  statute,  and  out  of  which 
plaintiffs'  cause  of  action  arose,  is  thus  stated: 
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"Upon  Information  and  belief  that  the  whole  amount  of  capital  stock  fixed 
and  limited  by  such  company  has  never  been  paid  In,  and  that  no  proper 
certificate  stating  the  amount  of  the  capital  so  fixed  has  ever  been  recorded 
in  the  office  of  the  county  clerk  of  the  county  wherein  the  business  of  said 
company  was  carried  on." 

At  the  commencement  of  the  trial,  before  any  evidence  was  taken, 
the  defendant  moved  for  a  dismissal  of  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
which  motion  was  denied,  and  an  exception  duly  taken. 

The  question  thus  presented,  being  as  to  the  sufficiency  of  the 
complaint,  is  one  of  pleading.  In  this  court  the  question  has  been 
settled  by  the  case  of  Rowell  v.  Lambert,  66  Hun,  4,  20  N.  Y.  Supp. 
822. "  There,  as  in  this  case,  an  action  was  brought  by  a  creditor 
of  a  corporation  organized  under  the  general  manufacturing  act, 
to  recover  the  amount  of  his  claim  from  the  defendant  as  a  stock- 
holder of  such  corporation,  upon  the  ground  that  no  certificate  of 
paid-up  stock  had  been  filed;  and  there,  as  here,  a  motion  was  made 
to  dismiss  the  complaint  because  there  was  no  allegation  in  it  that 
the  stock  was  issued  for  cash,  rather  than  for  property.  It  was 
therein  held  that  such  an  allegation  was  necessary,  and  that  the 
issuing  of  stock  for  property  was  not  an  affirmative  defense.  As 
therein  said  (which  is  equally  applicable  to  the  complaint  here): 

"It  is  plain  from  an  examination  of  the  complaint  that  the  theory  upon 
which  the  action  was  brought  was  that  because  no  certificate  that  the  whole 
amount  of  the  capital  stock  fixed  and  limited  by  the  articles  of  Incorporation 
of  said  corporation  had  been  paid  in  had  been  filed  or  recorded,  as  required 
by  sections  10  and  11  of  chapter  40  of  the  Laws  of  1848  ana  their  amend- 
ments, a  liability  existed  upon  the  part  of  the  defendant  as  a  stockholder." 

Attention  is  then  called  to  the  amendment  passed  in  1853  (chapter 
333,  §  2)  permitting  trustees  to  purchase  property  necessary  for  their 
business,  and  issue  stock  to  the  amount  of  the  value  thereof  in  pay- 
ment therefor,  and  providing  that  "the  stock  so  issued  shall  be  de- 
clared and  taken  to  be  full  stock,  and  not  liable  to  any  further  calls; 
neither  shall  the  holders  thereof  be  liable  for  any  further  payments 
under  the  provisions  of  the  tenth  section  of  said  act"  In  constru- 
ing the  original  act  as  thus  amended,  it  was  in  that  case  held  that 
"it  is  necessary,  in  order  to  make  out  a  complete  cause  of  action 
against  a  stockholder,  to  show  either  that  the  stock  was  issued 
apparently  for  cash,  and  no  certificate  filed,  or  that  it  was  issued  for 
property  at  a  fraudulent  valuation  for  the  purpose  of  evading  the 
statute";  and  that  a  complaint  simply  alleging  the  failure  to  file 
such  certificate  did  not  state  a  cause  of  action,  since  a  stockholder 
might  hold  stock  issued  for  property;  that  if  one  seeks  to  attack  an 
issue  of  stock  for  property,  and  thereby  create  in  his  favor  a  cause 
of  action,  he  must  allege  that  such  issue  was  made  for  property  ac- 
quired by  the  corporation  at  a  fraudulent  valuation,  and  that  the  bur- 
den of  establishing  fraud  is  upon  the  person  asserting  it 

It  will  thus  be  seen  that  in  one  aspect  the  question  of  whether  a 
stockholder  is  liable  depends  upon  the  consideration  given  for  the 
stock.  If  it  is  issued  for  property  at  its  value,  that  ends  the  matter 
so  far  as  the  stockholder's  liability  is  concerned;  and  this  is  true, 
whether  the  whole  amount  of  the  capital  stock  has  been  paid  in  or 


Sup.  Ct  ] 


HEKBEHT  V.  DUB  YE  A. 


1033 


not  The  filing  of  a  certificate  of  full  payment  adds  nothing  to 
his  advantage  or  protection,  and  failure  to  file  the  certificate  creates 
no  liability  against  him.  In  other  words,  he  is  relieved  from  the 
liability  imposed  by  statute  upon  holders  of  stock  issued  for  cash. 
The  stock  is  full  paid,  and  subject  to  no  further  call  of  the  corpora- 
tion or  of  third  parties;  and  the  liability  of  a  person  holding  stock 
issued  for  property  is  predicated  upon  allegations  and  proof  that 
the  stock  so  held  by  him  was  issued  for  property  at  a  fraudulent 
valuation  for  the  purpose  of  evading  the  statute. 

Our  attention  is  called  to  the  case  of  Herbert  v.  Uhl,  20  N.  Y.  Supp. 
743,  handed  down  at  the  same  term  as  the  case  of  Rowel  1  v.  Lambert, 
which  it  is  claimed  contains  something  contrary  to  the  views  ex- 
pressed in  the  latter  case.  An  examination,  however,  will  show 
that  in  this  the  respondents  are  mistaken.  It  may  be  true  that  the 
complaint  in  that  case  was  similar  to  the  one  in  the  case  at  bar; 
but  there  the  motion  to  dismiss  the  complaint  was  not  made  at 
the  opening  of  the  trial  on  the  ground  that  the  same  was  insufficient 
as  not  stating  a  good  cause  of  action,  but  it  was  made  at  the  conclu- 
sion of  the  testimony  on  the  ground  that  the  plaintiffs  had  not  made 
out  a  cause  of  action  against  the  defendant,  the  claim  being  that 
the  stockholders'  liability  ceased  immediately  upon  the  filing  of  a 
certificate  of  the  full  payment  of  the  capital  stock,  and  that  unless 
the  plaintiffs  could  show  that  there  was  some  falsity  with  reference 
thereto,  that  the  property  purchased  for  the  use  of  the  company 
was  purchased  at  an  exorbitant  figure,  and  with  fraudulent  intent 
to  evade  the  statute,  they  had  not  made  out  their  case.  To  the 
granting  of  that  motion  the  plaintiffs  excepted,  and  this,  upon  ap- 
peal, was  held  to  be  error.  Two  of  the  judges,  however,  in  that 
case,  concurred  in  the  result,  one  having  in  mind  the  principle  laid 
down  in  Rowell  v.  Lambert,  saying:  "The  statute  does  not  require 
filing  certificate  where  stock  is  issued  for  property."  In  Herbert 
v.  Uhl  the  question  was  whether  the  evidence  was  sufficient  to  make 
out  a  prima  facie  case  for  the  jury,  and  the  sufficiency  of  the  com- 
plaint was  not,  as  it  is  here,  involved;  and,  testimony  having  been 
introduced  sufficient  to  justify  a  submission  of  the  question  to  the 
jury,  it  was  held  error  at  that  stage  to  dismiss  the  complaint  The 
question  of  the  sufficiency  of  the  complaint  does  not  appear  to  have 
been  raised,  but  even  though  it  had  been,  after  all  the  testimony 
was  in,  the  pleadings  might  have  been  made  to  conform  to  the  proof. 
Here,  however,  the  motion  was  made  at  the  commencement  of  the 
trial,  and  it  was  practically  a  demurrer  to  the  complaint,  and  there- 
fore presented  the  question  as  to  whether  there  was  a  good  cause 
of  action  alleged.  Under  the  authority  of  Rowell  v.  Lambert,  we 
think  that  the  trial  judge  should  have  granted  the  motion  to  dis- 
miss, and  that  the  exception  taken  to  his  refusal  was  good. 

The  judgment  should  accordingly  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event 

VAN  BRUNT,  P.  J.  I  concur.  It  is  evident  that  the  statute 
did  not  intend  that  a  person  receiving  stock  in  payment  for  property 
conveyed  to  a  corporation  in  good  faith  should  be  held  liable  because 
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of  the  failure  of  other  stockholders  to  pay  for  the  stock  taken  by 
them.  The  statute  (Laws  1848,  c  40)  expressly  provides  that  snch 
stock  shall  be  full  paid,  and  not  liable  to  any  further  calls,  nor  shall 
the  holders  thereof  be  liable  for  any  other  payments  under  the  provi- 
sions of  section  10  of  said  act;  section  10  being  the  section  under 
which  liability  for  failure  to  file  certificate,  et<^,  can  be  predicated. 

FOLLETT,  J.  (dissenting).  December  8,  1881,  the  Consumers' 
Coal  Company  was  incorporated,  pursuant  to  chapter  40,  Laws  1848 
(the  manufacturing  act),  the  acts  amendatory  thereof  and  supple- 
mentary thereto,  with  a  capital  stock  of  $500,000,  divided  into  100,- 
000  shares  of  f  5  each.  In  1890  it  was  dissolved  for  insolvency,  and 
a  receiver  appointed.  March  16  and  May  25, 1882,  250  shares  of  the 
stock  were  issued  to  the  defendant;  and  it  is  alleged  in  the  com- 
plaint, and  admitted  in  the  answer,  that  he  was  the  owner  of  100 
shares  when  (October,  1889)  the  liability  of  the  corporation  to  the 
plaintiffs  arose.  The  defendant  alleges  that  $35,500  of  the  stock 
was  paid  for  in  cash,  and  $100,000  was  paid  for  in  property  and 
services  of  the  president  of  the  corporation,  to  whom  20,000  shares 
were  issued.  It  .is  conceded  that  the  remainder  of  the  capital  stock 
($364,500)  was  neither  paid  for  nor  issued.  The  defendant  sought 
to  escape  liability  by  showing  that  the  capital  stock  of  the  corpora- 
tion had  been  reduced  to  $135,500,  but  he  utterly  failed  to  estab- 
lish that  it  had  been  reduced,  pursuant  to  the  statute.  A  good  cause 
of  action  was  alleged  in  the  plaintiffs'  complaint  and  proved  on  the 
trial. 

The  judgment  and  order  should  be  affirmed,  with  costs. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1886.) 
Appeal  from  circuit  court,  New  York  county. 

Action  by  Samuel  W.  Gastner  and  others  against  John  Duryea  to  charge 
defendant  as  a  stockholder  of  the  Consumers'  Gas  Company,  an  insolvent 
corporation.  From  a  Judgment  entered  on  a  verdict  in  favor  of  plaintiffs,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 


Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Reuben  L.  Maynard,  for  appellant. 
W.  P.  Knapp,  for  respondents. 

PER  CURIAM.  For  the  reasons  stated  in  the  opinion  In  Herbert  v.  Duryea 
(herewith  handed  down)  33  N.  Y.  Supp.  1031,  the  Judgment  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

FOLLETT,  J.,  dissenting,  on  same  grounds  as  In  Herbert  v.  Duryea,  supra. 
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NATIONAL  PIPE-BENDING  CO.  v.  FISHER. 
(Supreme.  Court,  General  Term,  First  Department.  May  17,  1895.) 

1.  Pleading — Amendment  op  Answer— Contradicting  Original  Answer. 

An  amended  answer  denying  the  contract  sned  on  may  be  served, 
though  the  original  answer  admitted  the  contract 

2.  Same— Laches. 

Delay  until  a  cause  Is  set  for  trial,  in  asking  for  leave  to  serve  an 
amended  answer,  is  explained  by  showing  that  the  original  answer  was 
drawn  and  verified  by  defendant's  attorney  during  defendant's  absence, 
without  full  opportunity  to  consult  him  as  to  the  defense,  and  that  such 
opportunity  was  first  presented  when  defendant  came  to  attend  the  trial 
of  the  case. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  National  Pipe-Ber/ding  Company  against  George  E. 
Fisher  to  recover  the  value  of  goods  sold.  Prom  an  order  denying 
an  application  for  leave  to  serve  an  amended  answer,  defendant 
appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

O.  P.  Buel,  for  appellant. 

Frederic  R.  Kellogg,  for  respondent. 

O'BRIEN,  J.  The  action  is  brought  to  recover  the  value  of  cer- 
tain  goods,  wares,  and  merchandise,  and  certain  services,  furnished 
and  rendered  upon  the  express  promise  of  the  defendant  to  pay 
therefor.  From  the  complaint  it  appears  that  the  order  for  the 
goods  was  originally  received  by  the  plaintiff  from  one  A.  Perry 
Bliven,  but  that,  prior  to  the  acceptance  of  the  order  and  the  manu- 
facture and  delivery  of  the  goods,  the  plaintiff  required  the  express 
promise  or  guaranty  of  the  defendant  that  he  would  pay  the  plain- 
tiff therefor,  and  that,  thereupon,  the  defendant  did  so  agree.  The 
answer  denied  that  the  goods  were  made  in  reliance  on  defendant's 
promise,  or  that  they  were  to  the  satisfaction  of  Bliven,  but  seem- 
ingly admitted  the  statements  as  to  the  promise  of  the  defendant 
that  he  would  pay  for  the  goods,  and  as  to  the  requirement  of  the 
plaintiff  of  this  promise  before  it  would  accept  the  order  for  or 
manufacture  them.  The  difference  between  this  and  the  proposed 
amended  answer  would  result,  as  urged  by  the  plaintiff,  in  permit- 
ting the  defendant  to  change  his  admission  of  the  contract  set  forth 
into  a  denial  of  it  in  its  entirety,  and  would  permit  him  further  to 
amplify  the  affirmative  defense  by  alleging  that  a  party  other  than 
Bliven  was  the  purchaser,  and  that  the  purchase  was  made,  not 
from  plaintiff,  but  from  another  company. 

There  is  no  question  as  to  the  power  of  the  court  to  allow  the 
amendment  either  of  a  complaint  or  answer,  and  the  practice  has 
been  to  exercise  such  power  liberally  when  in  furtherance  of  justice, 
so  as  to  permit  either  a  fuller  statement  of  a  cause  of  action,  or 
an  opportunity  to  make  a  proper  defense;  and  when  the  applica- 
tion is  made  in  good  faith,  without  delay,  an  amendment  should  be 
allowed  upon  such  terms  as  to  the  other  party  are  just    Here  the 
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complaint  was  served  on  November  16,  1894,  and  the  original  an- 
swer in  January,  1895.  Shortly  after  the  last  date  the  case  was  set 
down  for  trial,  on  the  special  calendar  for  short  causes,  on  March 
22,  1895.  The  original  answer  was  drawn  and  verified  by  one  of 
the  defendant's  attorneys  during  the  absence  of  the  defendant  from 
the  city,  and,  as  he  swears,  without  full  opportunity  to  consult  with 
the  defendant  as  to  his  defense;  such  opportunity  having  been  pre- 
sented only  on  the  21st  of  March,  when  the  defendant  came  to  the 
city  to  attend  the  trial  of  the  case.  The  trial,  which  was  set 
down  for  the  22d  of  March,  was  adjourned,  at  plaintiff's  request,  to 
the  second  Friday  of  April;  and  thereupon  the  plaintiffs  attorneys 
were  immediately  requested  to  accept  service  of  the  amended 
answer,  which  was  refused,  and  the  motion  was  made  for  the  29th 
of  March  for  leave  to  serve  the  proposed  amended  answer.  The 
attorney,  in  the  affidavit  in  support  of  the  motion,  states  how  the 
original  answer  failed  definitely  to  set  forth  the  defense,  and  that 
the  failure  to  move  earlier  was  due  to  the  defendant's  absence  from 
the  city,  and  we  have  his  sworn  statement  that  the  application  was 
not  made  for  the  purpose  of  delay.  The  motion  was  opposed,  and, 
we  must  presume,  upon  the  same  grounds  that  are  urged  upon  this 
appeal,  viz.  that  the  defendant  had  been  guilty  of  laches,  that  the 
application  was  not  made  in  good  faith,  and  that  the  defendant 
should  not  be  permitted,  after  admitting  the  contract,  to  set  op 
facts  in  avoidance  thereof.  We  can  find  no  evidence,  upon  the  facts 
here  presented,  either  of  laches  or  want  of  good  faith  in  making  the 
application.  The  delay  that  occurred  is  fully  explained,  and  is  un- 
contradicted, and  the  suggestion  that  the  application  was  made  to 
obtain  delay,  or  to  have  the  case  consume  more  than  an  hour,  is 
met  by  the  sworn  statement  that  no  delay  of  the  trial  was  asked  or 
expected;  and  it  was  within  the  power  of  the  court  to  affix,  as  one 
of  the  conditions  for  the  granting  of  the  motion,  that  the  defendant 
should  stipulate  to  try  the  case  when  reached  upon  the  day  fixed  by 
the  plaintiff.  The  strongest  argument  to  support  the  claim  of  bad 
faith  is  in  the  suggestion  that  the  defendant  made  an  offer  to  pay 
something  in  settlement  of  a  liability  upon  a  contract,  which  by 
the  proposed  amended  answer  is  denied.  And,  while  this  is  not 
without  force,  we  think  it  would  be  going  too  far  to  hold  that  where 
one,  desiring  to  buy  his  peace,  or  for  any  other  reason,  may  make 
an  offer,  this  can  be  subsequently  resorted  to  to  prevent  his  obtain- 
ing relief  which  otherwise  he  would  be  entitled  to.  In  other 
words,  the  court,  while  favoring  settlements,  should  not  seize  hold 
of  an  offer,  and,  because  of  it,  refuse  to  grant  relief  which,  but  for 
such  offer,  would  have  been  accorded. 

As  to  the  third  objection  urged,  that  a  party  who  has  admitted  a 
contract  should  not  be  permitted  subsequently  to  set  up  facts  in 
avoidance,  it  is  sufficient  to  say  that,  if  this  rule  were  to  be  strictly 
adhered  to,  it  might  impair  the  right  of  the  court  to  permit  an 
amendment;  for  unless  it  is  necessary,  in  some  respects,  to  change 
the  pleading,  there  would  be  no  need  to  apply  for  an  amendment. 
It  is  true  that  in  Smith  v.  City  of  Athens,  74  Hun,  26,  26  N.  Y.  Supp. 
180,  where  the  answer  expressly  admitted  the  execution  of  the  con- 
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tract,  and  where  it  was  sought  to  amend  by  setting  np  certain  de- 
fects in  the  execution  thereof  by  the  amended  answer,  the  court,  in 
affirming  the  order  of  the  special  term  refusing  to  permit  such 
amendment,  said: 

"The  alleged  defects  in  the  execution  of  the  contract,  if  they  existed,  must 
hare  been  well  known  to  appellant  when  the  answer  was  Interposed.  If 
they  existed,  the  appellant  clearly  elected  to  waive  them  and  defend  the 
action  upon  the  merits.  To  sue  h  election  it  should  be  held.  To  allow  It  first 
to  admit,  and  then,  after  reflection,  to  deny,  facts  upon  which  the  rights  of 
parties  rest,  would  not  be  In  furtherance  of  Justice." 

This  case,  however,  differs  from  the  one  cited,  in  that  the  original 
answer,  upon  insufficient  information,  was  interposed  by  the  defend- 
ant through  his  attorney,  it  haying  been  verified  by  such  attorney 
in  the  absence  of  the  defendant  himself;  and  the  amendment 
sought,  unlike  that  in  the  case  cited,  is  not  upon  a  mere  matter  of 
technical  defect  in  the  execution  of  the  contract,  but  goes  to  the 
denial  of  the  contract  itself.  We  think  that  the  application  was 
one  which,  upon  terms  that  were  just,  should  have  been  granted. 
The  order  is  accordingly  reversed,  with  |10  costs  and  disburse- 
ments, and  the  application  granted,  upon  the  condition  that  the 
defendant  pay  all  the  costs  of  the  action  up  to  the  time  of  the 
application,  and  stipulate  to  try  the  case  when  reached  on  the 
short-cause  calendar.    All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

1.  Fraudulent  Conveyances— Confession  of  Judgment. 

2  Rev.  St  p.  137,  §  1,  provides  that  "every  conveyance  or  assignment 
*  *  •  made  with  intent  to  hinder,  delay  or  defraud  creditors  •  *  • 
and  every  •  *  *  judgment  suffered  with  the  like  intent  as  against  the 
person  so  hindered,  delayed  or  defrauded,  shall  be  void."  Section  8  pro- 
vides that  "this  chapter  shall  not  be  construed  in  any  manner  to  affect  or 
Impair  the  title  of  a  purchaser  for  a  valuable  consideration,"  unless  such 
purchaser  had  notice  of  the  fraud.  Held,  that  a  Judgment  confessed  In  favor 
of  one  creditor  for  the  purpose  of  defrauding  another  creditor  is  void  as  to 
the  creditor  Intended  to  be  defrauded. 

8.  Same— Knowledge  of  Judgment  Creditor. 

A  debtor  against  whom  plaintiff  had  brought  an  action  obtained  an  ex- 
tension of  time  to  answer  by  promising  to  pay  plaintiffs  claim,  and  that 
in  the  meantime  there  should  be  no  change  In  his  property,  and  no  Judg- 
ment should  be  entered  against  him,  and  that  plaintiff  should  not  in  any 
way  be  prejudiced  by  the  delay.  Plaintiff  granted  the  extension.  There- 
upon the  debtor  confessed  judgment  in  favor  of  other  creditors.  Held,  that 
the  judgments  so  confessed  were  fraudulent  and  void  as  to  plaintiff, 
though  the  persons  in  whose  favor  they  were  confessed  did  not  participate 
In  the  fraud. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  H.  B.  Claflin  Company  against  Eugene  Arnheim 
and  others.  From  an  order  denying  a  motion  for  an  injunction, 
plaintiff  appeals.  Reversed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

Kneel  and  &  Stewart,  for  appellant 
Joel  M.  Marx,  for  respondents. 

O'BRIEN,  J.  This  action  is  brought  to  restrain  the  defend- 
ants, who  are  judgment  creditors,  from  collecting  the  proceeds  of 
certain  executions  issued  against  one  Eugene  Arnheim,  and  to 
have  plaintiff's  judgment,  which  was  subsequently  obtained,  de- 
clared to  be  a  prior  lien  upon  the  proceeds  in  the  hands  of  the 
sheriff.  The  motion  for  an  injunction  to  restrain  the  sheriff  from 
paying  out  the  proceeds  until  a  determination  of  the  action  was 
made  upon  the  complaint  and  affidavits,  from  which  it  appears  that 
plaintiff  had  commenced  an  taction  against  Arnheim,  the  debtor; 
that  before  the  latter's  time  to  answer  had  expired,  an  extension 
of  time  to  answer  was  granted  upon  his  promise  to  pay  the  plain- 
tiff's claim,  and  not  to  dispose  of  his  property  in  the  meantime; 
that,  notwithstanding  the  representations  thus  made, — that  if  the 
extension  were  granted  "there  would  be  no  change  in  his  [the 
debtor's]  property  in  the  meantime,  that  no  judgments  would  be 
entered  against  him,  and  that  the  plaintiff  would  not  in  any  way 
be  prejudiced  by  the  delay;  that  its  rights  would  be  preserved, 
jind  that  he,  the  defendant  Eugene  Arnheim,  would  pay  the  plain- 
tiff's claim  in  installments," — the  defendant,  in  violation  of  his 
promise,  and  with  a  view  to  defraud  the  plaintiff,  and  to  prevent  its 
obtaining  a  preference,  confessed  judgments  in  favor  of  five  other 
creditors.  It  is  neither  alleged  nor  claimed  that  the  confessed 
judgments  are  fraudulent,  nor  that  the  judgment  creditors  were 
parties  to  any  fraud.  There  is  no  law  which  prevents  a  failing 
debtor  from  giving  any  creditor  that  he  may  choose  a  preference  by 
means  of  a  confession  of  judgment  for  any  valid  debt  It  is  insist- 
ed, however,  that  the  right  to  enter  judgment  which  plaintiff  had 
secured  could  not  be  postponed  by  the  fraud  of  Arnheim,  the  debt- 
or, in  favor  of  the  judgments  confessed  to  the  other  defendants  for 
antecedent  debts;  and  to  support  this  contention  reference  is  made 
to  the  cases  of  Clark  v.  Taylor,  37  Hun,  312,  and  Jaques  v.  Green- 
wood, 12  Abb.  Pr.  232.  In  Clark  v.  Taylor,  the  plaintiffs  were  about 
to  enter  judgment  against  one  Taylor,  whose  time  had  expired.  If 
such  judgment  had  been  then  entered,  the  amount  thereof  could 
have  been  collected  upon  the  execution  issued  thereon.  To  induce 
the  plaintiffs  to  refrain  from  so  doing,  Taylor  agreed  that  he  would 
pay  the  claim  by  frequent  partial  payments  before  November  1st, 
and  that,  if  he  concluded  to  make  a  general  assignment,  he  would 
give  the  plaintiffs  notice  of  his  intention  so  to  do.  Taylor  also 
made  a  false  statement  as  to  his  assets  and  liabilities.  The  propo- 
sition having  been  accepted  on  the  27th  of  September,  Taylor,  on 
the  28th,  without  giving  any  notice  to  plaintiffs,  made  a  general 
assignment.  Upon  the  trial  the  court  found  that  Taylor  intended 
to  make  the  assignment  at  the  time  of  entering  into  the  agreement, 
and  that  he  made  the  agreement  for  the  purpose  of  preventing  the 
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plaintiffs  from  exercising  their  legal  rights,  and  to  gain  time  in 
which  to  make  the  assignment  It  was  held  that  the  assignment 
was  fraudulent  as  to  the  plaintiffs,  and  as  to  them  should  be  set 
aside.    In  the  course  of  the  opinion  it  was  said : 

"It  is  settled  In  this  state  that  an  assignment  for  the  benefit  of  creditors 
is  not  voidable  because  it  prevents  a  creditor  from  acquiring  a  lien  by  an  im- 
pending judgment,  attachment,  or  execution.  *  *  *  Whether  this  assign- 
ment is  fraudulent  and  voidable  as  against  the  plaintiffs  depends  upon  the 
intent  of  the  assignor.  If  It  was  conceived  and  executed  for  the  purpose  of 
depriving  the  plaintiffs  of  a  valuable  legal  right,  it  is  voidable  as  against 
them.  *  •  *  An  assignee  is  not  a  purchaser  In  good  faith,  but  stands  in 
the  shoes  of  the  assignor." 

And  in  Jaques  v.  Greenwood,  a  judgment  having  been  taken  by 
default  against  the  firm,  they  obtained  a  stay  of  proceedings  on  the 
pretense  that  they  had  a  defense  to  the  action  (which  they  failed  to 
show),  and  on  the  assurance  of  their  attorney  that  they  would  not 
make  any  assignment  Meanwhile  they  made  an  assignment  for 
the  benefit  of  creditors,  giving  preferences  thereby,  and  preventing 
the  judgment  creditors  from  realizing  anything  upon  their  execu- 
tion. Held,  that  the  assignment  was  void  as  against  such  judg- 
ment creditors,  as  being  made  with  intent  to  hinder  and  delay  them. 

The  weight  to  be  given  to  these  cases  as  authority  is  not  lessened 
by  the  case  of  Wood  v.  Mitchell  (Sup.)  17  N.  Y.  Supp.  782,  for  there 
no  promises  or  agreements  were  made  by  the  judgment  debtor;  all 
that  appeared  being  that  in  the  ordinary  way,  in  pursuance  of  a 
legal  right,  an  extension  of  time  was  procured  in  which  to  answer, 
and  before  the  expiration  thereof  judgments  upon  just  and  legal 
debts  were  confessed.  It  was  therein  held  that  upon  those  facts 
the  action  of  the  attorneys  could  not  be  held  to  be  a  fraud  on  the 
plaintiff  in  the  action  in  which  the  extension  was  obtained ;  and  it 
was  therein  said:  "There  was  here  no  agreement,  express  or  im- 
plied, that  pending  the  extended  time  the  existing  status  should  not 
be  changed  by  any  act  of  the  defendant  The  case,  therefore,  is 
not  analogous  to  Jaques  v.  Greenwood,"  supra;  and,  we  might  add, 
nor  is  it  analogous  to  the  case  of  Clark  v.  Taylor,  supra.  They  are 
authority  for  the  proposition  that  by  fraudulent  promises  or  agree- 
ments one  cannot  succeed  in  depriving  a  plaintiff  in  an  action  of  a 
benefit  which,  but  for  such  fraud,  he  would  have  obtained.  It  will 
be  noticed  that  the  cases  referred  to  (Clark  v.  Taylor  and  Jaques  v. 
Greenwood)  were  brought  to  set  aside  general  assignments  for  the 
benefit  of  creditors,  upon  the  ground  that,  as  to  the  creditor  induced 
to  refrain  from  entering  a  judgment  by  the  fraudulent  representa- 
tions of  the  assignor,  they  were  invalid.  And  upon  this  circum- 
stance the  respondents  base  a  claim  that  a  distinction  is  to  be  ob- 
served between  the  rights  which  creditors  secure  under  an  assign- 
ment and  those  that  are  obtained  upon  confessions  of  judgment, 
and  to  support  this  alleged  distinction  our  attention  is  directed  to 
many  decisions  which  are  like,  or  dispose  of  questions  similar  to, 
those  involved  in  Manning  v.  Beck,  129  N.  Y.  1,  29  N.  E.  90;  Abegg 

Bishop,  142  N.  Y.  286,  289,  36  N.  E.  1058;  and  London  v.  Martin, 
79  Hun,  229,  29  N.  Y.  Supp.  396.  In  the  latter  case  it  was  said  by 
this  court: 
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"A  falling  debtor  may  now  practically  prefer  his  creditors  to  as  great  an 
extent  as  his  property  permits,  provided  he  does  it  by  giving  mortgages  and 
bills  of  sale,  or  confessing  judgments,  instead  of  putting  It  In  the  general 
assignment,  which  it  Is  said  the  statute  alone  condemns." 

This  is  a  correct  statement  of  the  law,  and  the  error  into  which 
the  respondents  have  fallen  is  in  confusing  the  statute  therein  re- 
ferred to  (which  was  the  act  of  1887,  relating  to  general  assignments 
for  the  benefit  of  creditors)  with  the  statute  of  frauds. 

Upon  an  examination  of  these  cases  it  will  be  found  that  no  such 
question  was  involved  as  the  distinction  between  the  case  of  an 
assignment  and  a  judgment  suffered  as  affected  by  the  statute  relat- 
ing to  fraudulent  conveyances.  That  statute  was  not  under  con- 
sideration and  the  language  used  was  not  intended  to  apply  to  it, 
but  to  another  statute,  viz.  the  statute  of  1887,  prohibiting  the  mak- 
ing of  preferences  in  an  assignment  beyond  a  certain  portion  of  the 
estate.  And  the  court  held  in  these  cases,  in  regard  to  that  statute, 
that  a  judgment  obtained  was  not  invalidated  by  such  action  of  a 
debtor  who  confesses  judgment  to  a  creditor  who  in  good  faith 
acts  for  the  purpose  of  obtaining  security  for  the  payment  of  an 
honest  debt  due  from  the  debtor  to  himself.  A  reading  of  the  opin- 
ion in  Manning  v.  Beck,  supra,  shows  that  the  only  question  discussed 
was  the  statute  in  respect  to  preferences  in  assignments,  and  there 
is  no  determination  of  any  question  under  the  statute  of  frauds.  It 
is  true  the  court  says: 

"It  does  not  seem  to  us  that  either  the  letter  or  the  spirit  of  our  statute 
covers  a  case  where  the  creditor  is  Ignorant  of  any  intended  violation  of  the 
statute  by  the  debtor." 

The  statute  being  discussed  was  that  in  respect  to  assignments,  and 
it  was  the  alleged  attempt  to  circumvent  that  statute  that  was 
under  consideration.  We  think,  therefore,  that  there  is  no  author- 
ity for  the  position  that  a  distinction  is  to  be  made  between  the 
rights  of  a  party  holding  under  an  assignment  and  one  obtaining 
a  lien  by  a  confessed  judgment.  The  statute  of  frauds  makes  no 
such  distinction.  An  assignment  and  judgment  suffered  are  placed 
in  the  same  section  and  in  the  same  category;  and  in  both  the  intent 
of  the  debtor  controls  the  validity  of  the  action,  entirely  independ- 
ently of  the  knowledge  or  intent  of  the  debtor.    It  provides  that: 

"Every  conveyance  or  assignment  In  writing  or  otherwise  of  any  *  *  • 
goods  or  things  in  action  •  •  *  made  with  the  Intent  to  hinder,  delay  or 
defraud  creditors  or  other  persons  •  *  *  and  every  bond  or  other  evidence 
of  debt  given,  suit  commenced,  decree  or  Judgment  suffered,  with  the  like 
Intent  as  against  the  persons  so  hindered,  delayed  or  defrauded  shall  be  void." 
2  Rev.  St  p.  137,  8  L 

Where,  then,  is  there  any  distinction  to  be  made  between  an  as- 
signment of  goods  or  things  in  action  and  a  judgment  suffered  by 
which  a  creditor  obtains  a  lien  through  execution  upon  such  goods 
or  things  in  action?  If  the  assignment  is  made  or  the  judgment 
suffered  with  intent  to  hinder,  delay,  or  defraud  creditors,  such  as- 
signment and  such  judgment  are  both  void.  The  statute  leaves  no 
ambiguity  upon  this  subject.  There  is  no  ground  for  distinction; 
the  one  comes  under  the  ban  of  the  statute  just  as  well  as  the  other. 

It  is  said  that  in  the  case  of  an  assignment  for  the  benefit  of  cred- 
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itors  the  assignee  stands  in  the  shoes  of  the  assignor.  In  the  case 
of  the  confession  of  a  judgment,  does  the  creditor  do  any  more?  By 
the  fraudulent  act  of  the  debtor  machinery  is  set  in  motion  for  the 
obtaining  of  a  lien,  and  such  lien  is  of  no  greater  dignity  than  if 
an  assignment  of  the  thing  had  been  made  and  the  thing  trans- 
ferred to  the  assignee  for  the  purpose  of  defrauding  creditors.  There 
is  no  distinction  between  an  assignment  to  a  trustee  for  the  benefit 
of  the  creditor  and  a  direct  assignment  to  the  creditor.  The  statute 
certainly  intimates  none;  and  the  evils  to  be  obviated  require  no 
such  distinction  to  be  made.    The  language  is: 

"Every  bond  or  other  evidence  of  debt  given,  suit  commenced,  decree  or 
judgment  suffered  with  the  like  Intent." 

If  the  statute  had  stopped  there,  even  if  a  party  paid  value  for  the 
property,  without  notice  of  the  fraudulent  intent,  of  the  debtor,  the 
conveyance  to  him  would  necessarily  be  held  void.  And  it  was  to 
save  innocent  purchasers  that  section  5  of  the  statute  of  frauds  was 
enacted.    That  section  reads: 

"The  provisions  of  this  chapter  shall  not  be  construed  hi  any  manner  to 
affect  or  impair  the  title  of  a  purchaser  for  a  valuable  consideration,  unless 
It  shall  appear  that  such  purchaser  had  previous  notice  of  the  fraudulent  In- 
tent of  his  immediate  grantor  or  of  the  fraud  rendering  void  the  title  of  such 
grantor."  2  Rev.  St  p.  137,  §  8. 

What  was  the  necessity  of  this  portion  of  the  enactment  if  it  was 
only  necessary,  in  order  to  escape  the  previous  provisions  of  the 
law,  to  show  that  the  creditor  had  no  notice  of  the  fraudulent  intent 
of  his  assignor  or  of  his  judgment  debtor?  The  section  in  question 
expressly  impeaches  the  title  of  a  person  who  buys  for  value  with 
notice  of  such  intent,  and  the  purchaser  for  value  without  notice  is 
the  only  person  that  is  protected  from  the  operation  of  the  statute. 
If  a  debtor  does  these  things, — makes  an  assignment  or  conveyance, 
or  suffers  judgment  with  intent  to  hinder,  delay,  and  defraud  cred- 
itors,— his  act  is  voidable  at  the  instance  of  creditors  as  against  all 
the  world  except  a  bona  fide  purchaser  for  value;  and  he  cannot  be 
a  bona  fide  purchaser  unless  he  is  ignorant  of  the  fraudulent  intent. 
It  does  not  seem  necessary  to  multiply  words  upon  this  proposition, 
as  the  statute  is  so  explicit  that  it  needs  no  discussion  for  its  eluci- 
dation, and  words  in  such  a  case  would  tend  only  to  obscurity.  If 
any  other  authority  be  needed,  the  case  of  Starin  v.  Kelly,  88  N.  Y. 
418,  is  directly  in  point. 

It  will  thus  be  seen  that  we  reach  the  conclusion  that  the  dis- 
tinction sought  to  be  made  between  an  assignment  and  a  judgment 
suffered  is  illusory,  and  that  the  statute  is  not  so  solicitous  as  to 
the  manner  in  which  the  fraud  is  accomplished  as  it  is  in  determining 
the  question  of  whether  actual  fraud  was  intended  and  consummated 
to  the  injury  of  another.  The  mode  or  character  in  which  the  trans- 
fers are  made  can  make  no  difference;  the  suffering  of  a  judgment, 
or  the  transfer  or  insolvent  act,  being  voluntary,  and  in  each  the 
third  parties  not  parting  with  anything  upon  the  faith  thereof.  The 
results  obtained  are  the  same,  although  the  methods  may  be  different. 
In  both  the  debtor  voluntarily  puts  liens  upon  his  property,  and 
neither  the  creditors  under  the  assignment  nor  the  judgment  cred- 
v  33N.Y.p.no.l0— 66 
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itors  part  with  anything  on  the  strength  of  the  confessions  or  the 
making  of  the  assignment  from  which  they  may  receive  benefit,  and 
neither  the  confessions  nor  the  making  of  the  assignment  requires 
any  act  on  the  part  of  either  class  of  creditors.  Our  conclusion, 
therefore,  is  that  the  right  to  enter  judgment  which  the  plaintifE  had 
secured  could  not  be  postponed  by  the  fraud  of  Arnheim  to  the 
judgments  confessed  to  the  other  defendants  for  antecedent  debts. 
The  judge  at  special  term,  though  not  disputing  the  existence  of  the 
facts  set  forth  in  the  papers  upon  which  the  motion  for  an  injunction 
was  made,  denied  the  motion  upon  the  ground  that  he  did  not  think 
the  action  could  be  maintained.  In  this,  we  think,  for  the  reasons 
stated,  the  learned  judge  erred.  The  plaintiff,  therefore,  having 
a  right  to  maintain  the  action,  and  having  made  a  showing  entitling 
him  to  an  injunction,  we  think  the  order  should  be  reversed,  with 
f  10  costs  and  disbursements,  and  the  motion  granted,  with  $10  costs. 
All  concur. 


PEOPLE  ex  rel.  SCHAEFFLER  v.  BARKER  et  aL,  Commissioners  of  Taxes 
and  Assessments  of  City  of  New  York. 

(Supreme  Court,  General  Term,  First  Department.  May  17,  1895.) 

1.  Taxation— Assessment— Bank  Stock. 

Laws  1882,  c.  409,  as  amended  by  Laws  1892,  c.  714,  provides  (section 
313)  that  every  bank  shall,  in  December  of  each  year,  furnish  taxing  of- 
ficers with  a  list  of  its  stockholders,  and  that  the  names  appearing  on 
such  list  shall  be  deemed  the  owners  of  the  shares,  for  the  purpose  of 
assessment  Section  314  provides  that  the  tax  on  such  shares  shall  be  a 
lien  from  the  time  of  the  assessment,  and  that  a  transfer  of  the  shares 
after  such  time  shall  be  subject  to  the  Hen.  Section  315  makes  it  the  duty 
of  the  bank  to  pay  the  taxes  on  the  shares  out  of  the  dividends.  Held,  that 
an  assessment  of  bank  stock  in  the  name  of  the  person  appearing  on  the 
list  is  valid,  as  against  the  real  owner,  to  whom  the  shares  were  trans- 
ferred before  the  assessment  was  made,  as  an  assessment  in  the  name  of 
the  person  appearing  on  the  list  as  owner  is.  in  effect,  an  assessment  on 
the  shares,  against  whoever  owned  them  at  the  time  of  the  assessment. 

2.  Same— Certiorari  to  Review  Asskssmknt— Persons  Aogrikvkd. 

The  owner  of  shares  of  bank  stock  listed  by  the  bank  in  the  name  of 
the  previous  owner,  and  assessed  In  such  name,  Is  within  Laws  ISSo.  c.  2(S). 
providing  that  a  writ  of  certiorari  to  review  an  assessment  may  be  allowed 
on  the  petition  of  any  person  claiming  to  be  "aggrieved"  thereby. 

Appeal  from  special  term,  New  York  county. 

Certiorari  by  Frank  Schaeffler  against  Edward  P.  Barker,  John 
Whalem,  and  Joseph  Blumenthal,  commissioners  of  taxes  and  as- 
sessments of  the  city  of  New  York.  From  an  order  quashing  the 
writ,  relator  appeals.  Reversed. 

Joseph  Schaeffler,  in  his  lifetime,  was  the  owrer  of  20  shares  of  the  stock 
of  the  German  Exchange  Bank  in  the  city  of  New  York.  May  15,  1893.  he 
died  at  said  city,  leaving  a  last  will,  which  was  probated  June  2.  1893.  and 
letters  thereon  were  issued  by  the  surrogate's  court  of  the  county  of  New 
York  to  Frank  Schaeffler  and  Joseph  Schaeffler,  of  said  city.  November  15. 
1893,  the  cashier  of  said  bank,  pursuant  to  section  313  of  chapter  714  of  the 
Laws  of  1892,  furnished  the  commissioners  of  taxes  and  assessments  with  a 
list  of  the  names  and  residences  of  the  shareholders  of  the  bank,  with  the 
number  of  shares  held  by  each.  In  this  statement  Joseph  Schaeffler  was 
set  down  as  the  owner  of  20  shares,  of  the  par  value  of  $100  each.  January 
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5,  1894,  the  aforesaid  executors  transferred  said  20  shares  to  Frank  Schaeflle.r, 
which  transfer  was  registered  on  the  transfer  book  of  the  bank.  On  the 
second  Monday  of  January,  1894,  which  was  the  8th  day  of  the  month,  the 
assessment  roll  of  the  city  was  completed,  on  which  Joseph  Schaeffler  was 
assessed  for  20  shares  of  stock  In  the  German  Exchange  Bank,  valued  at 
$6,260.  Due  notice  of  this  assessment  was  given,  and,  on  the  11th  day  of 
April,  1894,  Frank  Schaeffler  appeared  before  the  commissioners  of  taxes 
and  assessments,  and  filed  his  affidavit,  In  which  he  stated  the  foregoing 
facts.  He  also  testified  that  all  of  his  personal  estate,  Including  said  shares, 
did  not  exceed  in  value  $15,000,  and  that  his  debts  amounted  to  $40,000, 
and  asked  that  the  assessment  upon  the  shares  be  stricken  off,  which  the 
commissioners  refused.  None  of  the  foregoing  facts  are  disputed,  and  the 
aflldavlt  of  Frank  Schaeffler  was  not  controverted.  Upon  a  petition  stating 
the  facts  a  writ  of  certiorari  was  issued,  pursuant  to  chapter  269  of  the  Laws 
of  1880,  returnable  on  the  first  Monday  of  October,  1894,  on  which  a  hearing 
was  had  February  11,  1895,  and  the  writ  was  quashed.  From  the  order 
quashing  the  writ  the  relator  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Frank  Schaeffler,  in  pro.  per. 
George  S.  Coleman,  for  respondents. 

FOLLETT,  J.  In  case  assessable  personal  property  is  in  the  pos- 
session and  control  of  its  owner,  the  policy  of  this  state  is  that  it 
shall  be  assessed  to  and  the  taxes  paid  by  the  owner,  at  his  legal 
residence.  On  the  date  fixed  by  the  statute  for  the  assessment  of 
personalty  in  the  city  of  New  York,  the  relator  was  the  owner  of  the 
shares  of  bank  stock,  and  he  should  pay  the  taxes  thereon,  subject 
to  legal  exemptions.  The  first  question  presented  is,  was  the  as- 
sessment of  the  shares  to  Joseph  Schaeffler,  who  was  then  dead, 
legal?  It  is  clear  that  under  the  general  statutes  relating  to  the  as- 
sessment of  personal  property  requiring  it  to  be  assessed  to  the  legal 
owner,  its  assessment  to  a  dead  man  would  impose  no  liability  on 
any  one  to  pay  the  tax  assessed.  But  chapter  409  of  the  Laws  of 
3882  creates  an  exception  to  the  general  rule  in  respect  to  the  as- 
sessment of  shares  of  banking  corporations.  Section  313  of  this 
chapter,  as  amended  by  chapter  714  of  the  Laws  of  1892,  requires 
that  incorporated  banks  shall  keep  a  correct  list  of  the  names  and 
residences  of  stockholders,  the  number  of  shares  held  by  each,  and 
that  banks  in  the  city  of  New  York  shall,  on  or  before  the  1st  day 
of  December  in  each  year,  furnish  the  taxing  officers  with  a  certified 
copy  of  such  list.    The  section  further  provides: 

"And  the  names  of  the  holders  of  such  shares  appearing  upon  such  list 
shall  be  deemed  the  names  of  the  owners  of  such  shares  as  are  set  opposite 
them  respectively  for  the  purposes  of  assessment  and  taxation,  as  provided 
for  in  this  chapter." 

Section  314  of  this  chapter,  as  amended  by  chapter  714  of  the 
Laws  of  1892,  provides: 

"And  the  tax  on  the  shares  of  said  stock  shall  be  and  remain  a  Hen  thereon 
from  the  day  when  the  property  Is  by  law  assessed,  till  the  payment  of  said 
tax,  and  If  transferred  after  such  day,  the  transfer  shall  be  subject  to  such 
lien." 

By  section  315  of  this  chapter,  as  amended  by  chapter  714  of  the 
Laws  of  1892,  it  is  made  the  duty  of  the  bank  to  pay  the  taxes  on 
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said  shares  out  of  the  dividends  declared  on  them.  Section  312  of 
chapter  409  of  the  Laws  of  1882  provides: 

"But  in  the  assessment  of  said  shares,  each  stockholder  shall  be  allowed 
all  the  deductions  and  exceptions  allowed  by  law  In  assessing  the  value  of 
other  taxable  personal  property  owned  by  Individual  citizens  of  this  state, 
and  the  assessment  and  taxation  shall  not  be  at  a  greater  rate  than  Is  made 
or  assessed  upon  other  moneyed  capital  in  the  hands  of  individual  citizens 
of  this  state." 

The  clause  quoted  from  section  313  does  not  provide  that  the  per- 
sons whose  names  appear  on  the  bank  list  shall  be  deemed  to  be  the 
owners  of  the  shares  set  opposite  their  respective  names,  but  that 
the  names  of  the  holders  of  such  shares  appearing  upon  such  list 
shall  be  deemed  the  names  of  the  owners  of  such  shares  as  are  set 
opposite  them  respectively.  Under  this  provision,  if  John  Doe  owns 
10  shares,  and  the  bank  should  by  mistake  return  the  name  of  Rob- 
ert Roe  as  the  owner  of  the  shares,  and  the  assessment  should  be 
made  in  his  name,  that  name — Robert  Roe — would  be  deemed  the 
name  of  the  true  owner,  John  Doe,  for  the  purpose  of  assessment 
and  taxation,  and  the  assessment  of  the  shares  would  be  valid.  An 
error  in  the  name  does  not  invalidate  the  assessment  of  the  shares 
as  against  the  true  owner,  whoever  he  may  be.  By  section  314, 
above  quoted,  it  is  provided  that  the  tax  on  the  shares  shall  be  and 
remain  a  lien  thereon  from  the  day  when  the  property  is  by  law  as- 
sessed until  the  payment  of  said  tax;  and,  if  the  shares  are  trans- 
ferred after  such  day,  they  shall  be  subject  to  such  lien.  In  this 
city  the  assessment  is  deemed  to  be  levied  on  the  second  Monday 
of  January  in  each  year,  and  changes  in  ownership  subsequent  to 
that  date  have  no  effect  upon  the  validity  of  assessments.  Sisters 
of  St.  Francis  v.  Mayor,  etc,  of  New  York,  51  Hun,  355,  3  N.  Y. 
Supp.  433,  affirmed  112  N.  Y.  677,  20  N.  E.  417;  In  re  Babcock, 
115  N.  Y.  450,  454,  22  N.  E.  263;  People  v.  Commissioners  of  Taxes 
&  Assessments,  91  N.  Y.  593,  602;  Austen  v.  Telephone  Co.,  73  Hun, 
96,  25  N.  Y.  Supp.  916.  Under  the  provision  of  the  section  last 
referred  to,  an  assessment  of  shares  in  the  name  of  the  person  ap- 
pearing on  the  bank  list  as  the  owner  is  in  effect  an  assessment 
upon  the  shares  against  whoever  owned  them  on  the  second  Monday 
of  January  of  the  year  in  which  the  assessment  is  laid,  and  any  sub- 
sequent transferee  takes  the  shares  subject  to  the  lien  of  the  assess- 
ment. The  purpose  of  the  statutory  provisions  under  consideration 
was  to  prevent  the  owners  of  shares  in  banking  corporations  from 
escaping  taxation  by  making  transfers  after  the  lists  of  the  banks 
have  been  returned  to  the  taxing  officers.  By  this  construction  of 
the  statutory  provisions  exact  justice  is  promoted  as  between  the 
taxing  power  and  the  owners  of  shares,  whoever  they  may  be. 

The  second  question  involved  in  this  appeal  is  whether  the  person 
who  is  the  legal  owner  of  the  shares  on  the  second  Monday  in  Jan- 
nary, — the  date  when  the  assessment  is  deemed  to  have  been  laid, — 
though  not  the  apparent  owner  by  the  bank  list,  has  the  legal  right 
to  have  the  assessment  stricken  off  in  case  his  indebtedness  ex- 
ceeds the  value  of  his  personalty.  By  section  9,  art  2,  tit  2,  c. 
13,  of  the  first  part  of  the  Revised  Statutes,  as  amended  by  chapter 
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202  of  the  Laws  of  1892,  the  just  debts  owing  by  persons  and  corpo- 
rations assessed  are  to  be  deducted  from  the  assessed  valuation  of 
personal  property;  and,  if  the  debts  exceed  the  value  of  the  person- 
alty, no  assessment  can  be  levied  on  account  of  the  personalty. 

It  is  urged  that  the  relator  was  not  aggrieved  within  the  meaning 
of  chapter  269  of  the  Laws  of  1880.    The  act  provides: 

"Section  1.  A  writ  of  certiorari  may  be  allowed  by  the  supreme  court  on 
the  petition,  duly  verified,  of  any  person  or  corporation  assessed  and  claim- 
ing to  be  aggrieved,  to  review  an  assessment  of  real  or  personal  property 
for  the  purpose  of  taxation  made  In  any  town,  ward,  village  or  city  of  this 
state,  when  the  petition  shall  set  forth  that  the  assessment  Is  Illegal,  speci- 
fying the  grounds  of  the  alleged  Illegality,  or  Is  erroneous  by  reason  of  over 
valuation,  or  Is  unequal  In  that  the  assessment  has  been  made  at  a  higher 
proportionate  valuation  than  other  real  or  personal  property  on  the  same  roll 
by  the  same  officers,  and  that  the  petitioner  is  or  will  be  Injured  by  such 
alleged  illegal,  erroneous  or  unequal  assessment." 

It  is  urged  that,  because  the  assessment  is  not  against  the  relator 
by  name,  he  is  not  within  the  class  of  persons  entitled  to  the  reme- 
dies provided  by  the  act  This  construction,  we  think,  is  too  narrow 
and  technical.  The  aet  was  passed  to  provide  a  remedy  for  illegal, 
erroneous,  and  unequal  assessments  in  whatever  form  or  manner  they 
are  levied.  The  assessment  under  review  is  just  as  effectual  for  the 
purpose  of  taking  the  property  of  the  relator  as  though  levied  against 
him  by  name.  By  section  818  of  the  consolidation  act  (chapter 
410,  Laws  1882),  an  assessment  against  real  estate  is  not  void  be- 
cause the  name  of  the  true  owner  is  not  entered  on  the  assessment 
roll.  If  the  construction  contended  for  prevails,  and  a  piece  of 
real  estate  should  be  assessed  at  many  times  its  value,  but  the  name 
of  some  person  not  its  owner  entered  on  the  roll  as  the  owner,  the 
true  owner  would  be  remediless,  and  compelled  to  pay  an  unequal 
tax.  The  statute  must  be  construed  so  as  to  suppress  the  mischief 
aimed  at  by  its  authors,  and  it  cannot  be  that  a  person  is  to  be  de- 
prived of  the  right  to  review  an  assessment  on  his  property  because, 
without  his  fault,  the  name  of  a  person  not  its  owner  is  entered 
against  it.  The  order  quashing  the  writ  should  be  reversed,  and 
the  assessment  vacated;  but,  as  it  does  not  appear  that  the  assess- 
ing officers  "acted  with  gross  negligence,  in  bad  faith  or  with  malice," 
without  costs.    All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Negligence  -Evidence. 

Plaintiff  In  an  action  for  personal  injuries  went  to  defendant's  building 
to  deliver  telegrams  to  persons  residing  therein.  He  entered  the  elevator, 
and  showed  the  telegrams  to  the  elevator  man,  who  looked  at  them,  handed 
them  back,  and  then  started  the' elevator  up.  The  elevator  stopped  at  the 
third  floor,  and  plaintiff  approached  the  doorway,  standing  with  his  foot 
out,  waiting  for  the  door  to  be  opened.  The  elevator  man  then  started  the 
elevator  again  without  notice  to  plaintiff,  and  his  foot  was  caught  on  the 
top  of  the  door  of  the  elevator  shaft.  Held,  that  a  verdict  In  favor  of 
plaintiff  was  sustained  by  the  evidence. 
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Appeal  from  circuit  court,  New  York  county. 

Action  by  Joseph  Mitchell  against  Sara  J.  Keane  for  personal 
injuries.  From  a  judgment  entered  on  a  verdict  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

De  Lagnel  Berier,  for  appellant 
G.  A.  Moses,  for  respondent 

VAN  BRUNT,  P.  J.  The  evidence  upon  the  part  of  the  plaintiff 
shows  that  he  was  a  messenger  boy  working  for  the  American  Dis- 
trict Telegraph  Company;  that  the  premises  in  question  were 
known  as  the  "Windemere  Flats,"  or  the  "Windemere  Hotel,"  situ- 
ated on  the  southwest  corner  of  Fifty-Seventh  street  and  Ninth 
avenue;  that  the  plaintiff,  on  the  6th  of  June,  had  two  telegrams 
to  deliver  to  persons  who  were  resident  in  said  flats.  There  was 
an  elevator  in  the  building,  and  upon  entering  the  building  the 
plaintiff  went  to,  and  stepped  into,  the  elevator.  The  man  in  charge 
of  the  elevator  was  there.  The  boy  handed  him  the  telegrams, 
and  he  took  them,  and  then  handed  them  back.  When  he  had 
handed  the  telegrams  back,  he  pulled  the  rope,  and  let  the  elevator 
go  up,  and  it  stopped  at  the  third  floor.  The  boy  approached  the 
doorway  of  the  elevator,  and  stood  with  his  left  foot  out,  waiting 
for  the  door  to  be  opened.  The  elevator*man  then  pulled  the  rope 
again,  giving  no  notice  to  the  boy.  The  elevator  went  up,  and  the 
boy's  foot  was  caught  between  the  floor  of  the  elevator  and  the  top 
of  the  door  of  the  elevator  shaft,  and  injured.  Upon  these  facts 
the  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  from  the  judg- 
ment thereupon  entered,  and  from  the  order  denying  motion  for 
new  trial,  this  appeal  is  taken. 

It  is  claimed,  the  complaint  should  have  been  dismissed  because 
no  negligence  had  been  proven  against  the  defendant  It  is  urged 
that  the  stoppage  of  the  elevator  by  the  elevator  man  without  say- 
ing anything,  or  having  said  a  word  to  intimate  that  it  was  the 
floor  at  which  the  plaintiff  was  to  alight,  and  without  opening  the 
door  of  the  elevator  shaft,  should  not  and  could  not  have  been  con- 
sidered by  the  plaintiff  as  an  intimation  that  he  had  arrived  at 
the  floor  at  which  he  was  to  get  out  of  the  elevator.  We  think, 
however,  this  is  error.  There  were  no  other  persons  in  the  elevator. 
The  elevator  man  knew  the  persons  whom  the  plaintiff  desired  to 
see  for  the  purpose  of  delivering  the  despatches,  and  when  he 
stopped  the  elevator  the  plaintiff  had  a  right  to  assume  that  he  had 
arrived  at  the  floor  upon  which  he  was  to  alight  It  was  not  negli- 
gence upon  his  part  to  place  himself  in  a  position  to  leave  the  ele- 
vator as  soon  as  the  door  of  the  shaft  should  be  opened.  After 
such  stoppage  it  was  the  duty,  before  starting  the  car  again,  of 
the  elevator  man,  to  see  that  there  was  no  danger  in  starting  the 
car,  or  to  give  the  plaintiff  some  notice  that  he  had  not  arrived  at 
his  destination.    This  he  utterly  failed  to  do.    He  started  the  car, 
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the  car  itself  having  no  door  to  protect  the  parties  who  were  riding 
in  it,  and  the  plaintiff's  foot  was  caught  and  crushed.  We  think  the 
jury  had  a  right,  from  these  facts,  to  infer  negligence  upon  the  part 
of  the  person  in  charge  of  the  elevator,  and  a  want  of  negligence 
upon  the  part  of  the  plaintiff.  The  judgment  and  order  appealed 
from  should  be  affirmed,  with  costs.    All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

Pleading—  Reply— New  Matter. 

The  complaint  In  an  action  to  foreclose  a  mechanic's  lien  alleged  per- 
formance by  plaintiff  of  the  contract  The  answer  set  up  a  counterclaim 
for  damages,  based  on  the  nonperformance  and  defective  performance  of 
part  of  the  work.  Held,  that  a  reply  alleging  that  during  the  progress  of 
the  work,  defendant  directed  certain  changes  to  be  made;  that  some  of 
such  changes  were  rendered  necessary  by  errors  in  the  specifications,— 
stated  new  matter  inconsistent  with  the  complaint  (Code  Civ.  Proc.  S  514), 
and  was  therefore  improperly  allowed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Charles  L.  Eidlitz  against  Jacob  Rothschild  and  others 
to  foreclose  a  mechanic's  lien.  From  an  order  denying  a  motion 
to  strike  out  a  portion  of  the  reply,  defendants  appeal.  Reversed. 


Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 


Charles  B.  Reid,  for  appellants. 
Ernest  F.  Eidlitz,  for  respondent 

O'BRIEN,  J.  This  action  was  brought  to  foreclose  a  mechanic's 
lien.  The  plaintiff,  who  was  an  electrical  contractor,  entered  into 
a  written  contract  with  the  appellant  Rothschild  on  or  about  Octo- 
ber 25, 1893,  whereby  he  agreed  to  furnish  the  electrical  light  plant 
for  the  Hotel  Majestic  for  a  certain  price.  The  complaint  alleges 
performance  of  this  contract,  with  the  exception  of  certain  work 
which  plaintiff  was  prevented  from  doing,  owing  to  his  wrongful 
ejection  from  the  premises  by  the  defendant  The  written  contract 
is  annexed  to  the  complaint,  marked  "Exhibit  A,"  and  made  a  part 
thereof.  The  defendant,  by  his  answer,  puts  in  issue  almost  all  the 
material  allegations  of  the  complaint,  admitting  only  the  making 
of  the  contract,  and  also  annexes  the  written  contract,  marked  "Ex- 
hibit A,"  and  specifications,  marked  "Exhibit  B."  The  answer  fur- 
ther sets  forth  a  counterclaim,  in  which  defendant  alleges: 

"That  an  agreement  was  made  between  the  plaintiff  and  this  defendant, 
dated  on  or  about  the  25th  day  of  October,,  1893.  That  said  agreement  was 
duly  executed  by  the  parties  thereto  on  or  about  its  date,  and  was  the  only 
agreement  between  said  parties  relative  to  the  work  to  be  done  on  or  about 
the  premises  referred  to  In  said  agreement." 

The  damages  in  the  counterclaim  are  based  upon  the  nonperform- 
ance and  defective  performance  of  certain  work  by  the  plaintiff.  To 
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this  counterclaim  plaintiff  made  a  reply,  alleging  that  the  contract 
contained  a  provision  that,  should  the  owner  request  any  alterations, 
he  should  be  at  liberty  to  do  so;  that  during  the  progress  of  the 
work  defendant  desired  certain  changes  in  the  specifications  and 
drawings,  and  in  many  instances  such  changes  were  rendered  neces- 
sary by  reason  of  errors  in  the  said  drawings  and  specifications; 
that  on  or  about  the  21st  of  February,  1894,  defendant  directed  plain- 
tiff to  make  such  changes  as  he  should  find  necessary  for  the  improve- 
ment and  perfection  of  the  work;  and  that  by  the  direction  and  with 
the  consent  of  the  defendant,  and  in  accordance  with  the  contract, 
a  number  of  alterations,  which  are  set  forth,  were  made;  that  the 
contract  set  forth  in  the  amended  answer  was  the  only  contract  made 
by  the  plaintiff  with  the  defendant;  but  "that,  as  to  the  specifications 
and  drawings,  they  were  changed  as  provided  in  said  contract  and 
as  above  stated."  So  much  of  the  reply  as  is  thus  indicated  defend- 
ant moved  to  strike  out,  upon  the  grounds  (1)  that  such  portion  is 
irrelevant  and  redundant;  (2)  that  it  is  new  matter  inconsistent  with 
the  complaint;  and  (3)  that  it  is  new  matter  not  constituting  a  de- 
fense to  the  counterclaim. 

By  Code  Civ.  Proc.  §  514,  a  reply  may  only  set  forth  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defense  to  the 
counterclaim.  Here  the  counterclaim  is  for  damages  for  failure 
of  the  plaintiff  to  carry  out  his  contract  The  new  matter  contained 
in  the  reply  sets  up  that,  under  a  provision  of  the  contract  permit- 
ting it,  the  specifications  were  modified  by  an  arrangement  between 
the  parties,  by  which  alterations  consisting  of  additions  and  omis- 
sions were  made  in  the  work,  for  the  failure  to  supply  which  omis- 
sions the  defendant  in  his  counterclaim  seeks  to  recover  damages. 
It  may  well  be  that,  had  the  defendant  Rothschild  brought  an  action 
for  damages  against  the  plaintiff  for  failure  to  perform  his  con- 
tract, the  new  matter  contained  in  the  reply  would  be  a  good  defense. 
But  where,  as  here,  the  plaintiff  sues  upon  a  definite  contract,  which 
is  in  writing,  and  is  made  a  part  of  the  complaint,  and  then  alleges 
performance  of  this  contract,  with  certain  exceptions  which  are  not 
material  in  this  discussion,  without  any  allegation  as  to  alteration 
or  modification  in  the  specifications  of  the  work  to  be  done  thereun- 
der, and  the  defendant  answers,  and  by  way  of  counterclaim  seeks 
to  recover  damages  for  a  failure  so  to  perform  the  contract,  new 
matter  in  a  reply  which  seeks  to  change  the  contract  sued  upon,  and 
to  plead  an  entirely  different  contract,  is  clearly  inconsistent  with 
the  complaint  and  the  theory  upon  which  the  plaintiffs  cause  of 
action  is  based.  We  have  been  referred  to  no  authority  permitting 
it,  nor  in  any  system  of  pleading  having  regard  to  logic  would  it  be 
permitted  to  amend  a  complaint  by  means  of  a  reply.  Here  the  com- 
plaint alleges  performance  of  one  contract,  and  the  defendant  coun- 
terclaims, alleging  a  failure  to  perform  certain  provisions  thereof; 
and  it  is  inconsistent  for  the  plaintiff  then  to  come  in  by  way  of 
reply,  and  set  up  another  and  different  contract.  As  said,  a  reply 
cannot  be  resorted  to  for  the  purpose  of  amending  a  complaint,  nor 
is  it  within  its  province  thereby  to  introduce  a  new  cause  of  action. 
This,  if  desirable,  is  to  be  secured  by  an  amendment  of  the  complaint. 
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We  think  that  the  criticising  made  to  the  reply  are  justified,  and 
that  the  motion  to  strike  out  the  portion  referred  to  should  have  been 
granted. 

The  order  is  accordingly  reversed,  with  $  10  costs  and  disburse- 
ments, and  motion  granted,  with  f  10  costs.    All  concur. 


AMERICAN  DISTRIBUTING  CO.  ▼.  ASHLEY. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1805.) 

Appeal— Review— Objections  not  Raised  Below. 

The  overruling  of  objections  to  the  admissibility  of  evidence  will  not  be 
considered  on  appeal,  where  no  ground  of  objection  was  stated  in  the  trial 
court 

Appeal  from  circuit  court,  New  York  county. 

Action  by  the  American  Distributing  Company  against  Edward 
"W.  Ashley  for  the  price  of  goods  sold.  From  a  judgment  entered 
on  a  verdict  in  favor  of  plaintiff  for  part  of  the  sum  sued  for,  and 
from  an  order  denying  a  motion  for  a  new  trial  made  on  the  min- 
utes, plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
Jtf. 

Henry  Thompson,  for  appellant 
Hamilton  R.  Squier,  for  respondent 

PER  CURIAM.  It  is  conceded  that  the  plaintiff  sold  and  de- 
livered to  the  defendant,  doing  business  under  the  name  of  Stark- 
weather &  Co.,  2,626.64  gallons  of  spirits,  on  the  following  specified 
dates,  on  a  credit  of  30  days: 

April  23,  1894.   432  80  gallons 

"    30,     "    437  68 

May     5,     "    452  10 

"     10,     "    432  76  " 

"     25,     "    435  30 

June    1,     "   436  00 


It  is  alleged  in  the  complaint  that  the  plaintiff  sold  and  delivered 
to  the  defendant  "spirits  of  the  value  and  at  the  agreed  price  in  all 
of  1 3,216.78,"  less  an  allowance  of  3  cents  per  gallon,  amounting  to 
f 78.77;  and  that  there  is  due  the  plaintiff  $3,138.01,  with  interest 
thereon  from  July  1,  1894.  On  the  trial  it  was  conceded  that  the 
defendant  had  returned  to  the  plaintiff  60  empty  barrels,  for  which 
he  was  entitled  to  credit  in  the  sum  of  $ 60,  leaving  plaintiff's  claim 
13,078.01,  the  interest  on  which  from  July  1,  1894,  to  December  24, 
1894  (the  date  of  the  trial),  is  $87.21,  making  the  total  amount  due 
as  claimed  by  the  plaintiff  $3,165.22.  The  jury  rendered  a  verdict 
for  $2,864.90,  which  is  $300.32  less  than  the  plaintiff's  claim.  The 
defendant  admitted  in  his  answer  the  sale  of  the  goods,  but  denied 
that  they  were  of  the  value  alleged,  or  that  they  were  sold  at  the 
price  alleged.    On  the  trial  the  answer  was  amended  so  as  to  make 
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it  more  specific  in  this  respect  When  the  plaintiff  rested,  it  had 
not  proved  a  cause  of  action.  It  had  simply  shown  a  sale  and  deliv- 
ery of  the  goods,  but  it  had  not  proved  that  they  were  sold  at  a 
price  agreed  upon,  or  that  they  were  of  any  value.  The  plaintiff 
showed  that  it  had,  through  a  clerk,  presented  a  bill  for  some  part 
of  the  items  which  the  defendant  refused  to  pay,  unless  the  plaintiff 
would  deduct  five  or  six  hundred  dollars.  The  defendant  was  called 
as  a  witness  in  his  own  behalf,  and  testified  that  he  purchased  the 
goods  on  the  dates  specified,  upon  an  agreement  to  pay  one-half  of 
1  per  cent  per  gallon  above  the  market  rate  in  consideration  of  a 
credit  of  30  days.  No  witness  was  called  in  behalf  of  the  plaintiff 
to  contradict  this  evidence.  Evidence  was  then  given  that  the  mar- 
ket value  of  such  spirits  on  the  dates  when  they  were  sold  was  from 
1 1.06  to  $1.22£  per  gallon.  At  the  close  of  the  evidence,  the  court 
submitted  two  questions  to  the  jury:  (1)  Were  the  goods  sold  at  an 
agreed  price?  (2)  If  not  sold  at  an  agreed  price,  what  was  their 
fair  market  value?  And  the  jury  returned  a  verdict  for  $2,86490. 
2,626.64  gallons,  at  1.06|  per  gallon,  equal  $2,797.37,  less  $60,  for 
barrels  returned,  equal  $2,737.37,  the  interest  on  which  from  July 
1,  1894,  to  the  date  of  the  verdict  is  $77.52,  amounting  to  $2,814.89, 
which  is  $50.01  less  than  the  verdict  No  exception  was  taken  to 
the  charge,  and  no  exception  was  taken  by  the  plaintiff,  except  to 
the  overruling  of  two  objections  to  the  admissibility  of  evidence,  no 
grounds  of  objection  being  stated;  and,  besides,  the  evidence  was 
competent  No  error  was  committed  by  the  court  in  permitting 
the  answer  to  be  made  more  definite.  The  answer  as  served  denied 
that  the  goods  were  sold  at  a  price  agreed  upon,  and  denied  that  they 
were  of  the  value  alleged  in  the  complaint 
The  judgment  and  order  should  be  affirmed,  with  costs. 


(Supreme  Court,  General  Term,  First  Department.  May  17,  1895.) 

Equity— Rescission  of  Contract—Release  of  Dower. 

In  an  action  for  admeasurement  of  dower,  plaintiff  cannot  impeach  for 
fraud  an  agreement  made  during  the  lifetime  of  her  husband,  by  which, 
in  consideration  of  a  certain  sum  of  money,  she  gave  a  general  release 
from  all  claims  and  demands  which  "she  or  her  heirs  or  assigns  had  or 
might  have  against  the  said"  husband  or  his  property,  unless  she  first  re- 
funds or  offers  to  refund  the  amount  paid  to  her  in  consideration  of  such 
release. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Libbie  Spannocbia  against  Frederick  W.  Loew  and 
George  B.  Vanderpoel,  as  executors  and  others,  for  admeasurement 
of  her  dower.  From  a  judgment  entered  on  a  verdict  in  favor  of 
defendants,  directed  by  the  court,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

John  D.  Townsend,  for  appellant 

William  Man,  for  respondent  George  B.  Vanderpoel. 

William  V^Rowe,  for  respondent  Loew. 
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O'BRIEN,  J.  Jacob  Vanderpoel  was  married  to  the  plaintiff 
December  12, 1872,  and  he  died  in  February,  1884.  This  action  was 
commenced  in  March,  1893,  against  the  executors  of  his  last  will 
and  testament  and  others  interested  in  the  property,  by  his  wife, 
Libbie  Spannochia  (who  after  his  death  had  married  again),  to  com- 
pel admeasurement  of  her  dower.  Prior  to  his  death,  and  on  June  1, 
1881,  Vanderpoel  conveyed  to  Frederick  W.  Loew  all  his  real  estate. 
The  plaintiff,  in  consideration  of  $20,000,  admitted  to  have  been 
paid,  released  to  her  husband's  grantee  all  her  inchoate  right  of 
dower  in  the  real  estate  by  sealed  release  duly  acknowledged  on 
June  2, 1881.  In  March,  1883,  a  suit  for  limited  divorce  was  brought 
by  plaintiff  against  her  husband,  and  an  agreement  was  made  be- 
tween her  then  attorney  (who  is  the  same  person  that  represents  her 
in  this  action)  and  Mr.  Loew,  representing  the  husband,  by  which 
it  was  agreed  that  she  was  to  bring  an  action  for  absolute  divorce, 
to  which  no  opposition  was  to  be  made,  and  in  which  she  was  to 
receive  |10,000  in  lieu  of  alimony  and  of  all  claims  that  she  had  or 
might  have  against  Vanderpoel  or  his  property,  and,  in  addition,  that 
her  attorney  was  to  receive  f 1,500  for  his  fees  and  expenses,  and  that 
upon  such  payment  she  should  "give  to  the  said  Jacob  Vanderpoel 
a  general  release  from  all  claims  and  demands  which  she  or  her  heirs 
or  assigns  have  or  may  have  against  the  said  Vanderpoel  or  his  prop- 
erty." The  agreement  also  provided  for  making  irrevocable  a  power 
of  attorney  theretofore  given  to  Mr.  Loew  so  as  to  authorize  him  "to 
act  in  her  stead  in  all  matters  in  which  she  has  or  had  any  interests 
in  common  with  her  husband  growing  out  of  their  relations."  This 
agreement  was  carried  out  She  got  an  absolute  divorce  on  June 
29,  1883,  and  received  her  $10,000,  and  her  attorney  the  $1,500  as 
agreed;  and  she  executed  on  the  back  of  the  old  power  of  attorney 
a  declaration,  dated  July  11, 1883,  that,  for  value  received,  she  made 
it  irrevocable;  and  she  gave  a  general  release  to  Mr.  Vanderpoel. 
In  1892  she  brought  suit  against  Mr.  Loew  for  damages,  alleging  that 
she  had  been  induced,  through  fraud  and  misrepresentations,  to  sign 
the  release  of  dower  to  the  realty  conveyed  by  Vanderpoel  to  Loew 
in  June,  1881.  On  March  6, 1893,  this  suit  was  compromised  by  the 
payment  of  $500  in  settlement  and  the  execution  of  a  release  to  Mr. 
Loew  of  the  cause  of  action;  .and  on  the  same  day  upon  which  the 
suit  was  compromised,  viz.  March  6, 1893,  the  summons  in  this  action 
was  dated,  and  the  complaint  verified. 

Upon  the  trial  it  was  admitted  that  of  the  moneys  thus  paid  to 
plaintiff,  which  included  the  $20,000  received  by  her  upon  the  execu- 
tion of  the  original  release  of  dower  to  the  defendant  Loew  on  June 
2,  1881,  the  $10,000  and  $1,500  paid  in  connection  with  the  divorce 
suit,  and  the  $500  paid  by  Loew  in  settlement  of  the  action  against 
him,  none  was  either  tendered  or  returned,  nor  did  the  plaintiff  make 
any  offer  to  return  any  or  all  of  such  sums.  After  these  various 
releases  of  dower  and  other  documents  were  introduced  by  the  de- 
fendants, and  the  latter  had  rested,  plaintiff  sought  in  rebuttal  to 
attack  them,  on  the  ground  that  the  defendant  Loew  had  procured 
them  by  fraud,  the  claim  made  by  counsel  being  that  he  had  evi- 
dence tending  to  prove  that  the  defendant  Loew  had  misrepresented 
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to  the  plaintiff  the  value  of  Jacob  Vanderpoel's  property  and  his 
wealth  and  the  nature  of  the  instruments  which  he  had  induced  her 
to  sign;  but  such  testimony  was  objected  to,  and  in  the  oral  opin- 
ion sustaining  such  objection  the  learned  trial  judge,  among  other 
things,  said: 

"In  1883,  when  she  brought  her  action  for  separation,  Mr.  Vanderpoel  and 
she  having,  as  I  understand  the  matter,  been  previously  actually  separated, 
in  her  complaint  in  that  action  she  alleged  that  she  had  been  deceived 
as  to  the  amount  of  his  property,  and  that  he  was  then  the  owner  of  some 
1700,000  worth  of  real  estate,  showing  that  at  that  time  she  had  information 
upon  the  subject  as  to  the  amount  of  his  real  estate.  Whether  it  was  cor- 
rect or  not  there  is  nothing  before  me  to  show.  Then  it  appears  that  an 
agreement  was  entered  into  between  Judge  Loew  and  Mr.  Townsend,  repre- 
senting the  parties,  which  provided  for  a  variety  of  matters;  and,  among 
others,  it  provided  that  she  should  receive  $10,000  more  in  addition  to  the 
$20,000  which  she  had  received  when  she  executed  the  first  release,  and  that 
a  divorce  should  be  secured  by  her  without  opposition  on  the  part  of  her 
husband,  in  some  state  other  than  New  York,  and  that  her  counsel  should 
receive  $1,000  for  counsel  fees  and  $500  for  expenses.  It  appears  that  that 
agreement  was  carried  out,  with  the  difference  that  the  divorce  was  obtained 
in  this  state  by  her,  which  was  an  absolute  divorce  on  the  ground  of  adultery, 
and,  of  course,  entirely  separated  the  parties  for  all  legal  purposes.  Then  it 
appears  that  the  $10,000  was  paid  her,  and  the  other  sums  agreed  upon 
were  paid;  and  at  that  time,  In  consideration  of  this  arrangement,  she  exe- 
cuted a  general  release  to  Mr.  Vanderpoel  himself  of  all  claims  and  de- 
mands of  every  description  whatever,  including  any  possible  claim  for  dower, 
although  I  do  not  remember  whether  dower  was  specifically  mentioned  or 
not.  *  •  •  Then  it  appears  that  nothing  further  was  done,  as  I  under- 
stand it,  until  the  action  was  brought  in  the  court  of  common  pleas  in  the 
year  1893,  in  which  it  was  set  up  in  the  complaint  that  she  had  given  these 
releases  as  the  result  of  fraudulent  representations  made  to  her  by  Judge 
Loew.  In  that  action  she  demanded  $150,000  damages  because  of  these  fraud- 
ulent representations.  That  action  assumed  the  existence  of  the  release  and 
Its  validity,  and  demanded  damages  because  she  had  given  it  It  appears 
that  that  action  was  subsequently  settled  upon  the  payment  of  $500,  and 
thereupon  the  plaintiff  executed  a  third  release  to  Judge  Loew,  releasing  him 
from  all  claims  of  every  sort  and  description.  Thereupon  a  consent  was 
made,  and  that  action  was  discontinued,  and  immediately  afterwards  the 
present  action  was  brought.  Here  are  these  three  releases  that  have  been 
given  by  the  plaintiff:  The  original  one  of  dower  specifically  to  Judge  Loew, 
in  1881;  the  second  one,  in  1883,  to  Mr.  Vanderpoel  himself,  after  she  had 
been  divorced,  which  was  a  general  release,  and  also  a  release  of  dower; 
and,  In  the  third  place,  a  release  to  Judge  Loew,  In  1893.  which  was  also  a 
general  release.  Upon  this  state  of  facts,  the  defense  raises  four  objections 
to  the  admissibility  of  this  testimony.  The  first  one  is  that  in  this  suit  It  Is 
sought  to  avoid  the  effect  of  the  statute  of  limitations,  because,  if  an  action 
was  brought  at  the  time  this  was  brought  to  set  aside  these  releases,  it 
would  have  been  barred  by  the  statute  of  limitations;  therefore,  an  attack 
cannot  be  made  upon  these  releases  collaterally  In  this  suit  The  second  is 
that,  having  received  $20,000  in  consideration  of  releasing  her  dower,  she 
cannot  maintain  an  action  without  restoring  that  $20,000.  The  third  is  that 
having  in  the  first  suit  which  she  brought  in  the  common  pleas  elected,  not 
only  her  remedy,  but  her  right,  and  insisting  that  the  release  which  she 
had  given  was  in  full  force,  and  demanding  damages  because  of  the  release, 
she  cannot  now,  at  least  as  against  Judge  Loew,  insist  that  the  release  Is 
void.  Fourth,  it  is  claimed  that  under  the  Revised  Statutes  she  has  made 
the  election  as  to  her  dower.  The  statute  provides  that  where  any  arrange- 
ment is  made  by  a  married  woman,  and  pecuniary  provision  Is  made,  she 
must  elect  within  a  year  whether  she  will  accept  that  pecuniary  provision, 
or  whether  she  will  stand  upon  her  rights  and  claim  her  dower  In  the  land; 
and  it  is  Insisted  that  she  elected  to  take  the  pecuniary  provision,  and  has 
never  returned  It  and  therefore  she  cannot  maintain  such  an  action  as  this. 
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As  to  the  first  ground  of  objection,  my  Impression  Is  that  the  point  is  not 
"well  taken.  As  to  the  third  and  fourth  grounds,  I  am  inclined  to  think  that 
the  objections  are  well  taken,  but  it  admits  of  argument  pro  and  con  as  to 
those  two  points.  But,  as  to  the  second  objection,  it  appears  to  me  there  is 
no  answer  to  it  At  least,  I  have  heard  none  suggested,  and  I  have  not  been 
able  to  think  of  any  answer;  that  is,  that,  before  she  can  maintain  this 
action,  she  was  bound  to  return  the  120,000." 

We  have  thus  quoted  at  length,  from  the  views  expressed  by  the 
court  in  disposing  of  the  objection  to  the  testimony  offered  by  the 
plaintiff  in  rebuttal,  because  it  contains  a  clear  summary  of  the 
facts  as  they  were  then  made  to  appear,  and  shows  a  clear  appre- 
hension on  the  part  of  the  trial  judge  of  the  legal  principles  appli- 
cable thereto;  and  we  might  be  well  content  to  rest  our  affirmance 
upon  his  opinion,  were  it  not  that  the  principal  ground  upon  which 
the  ruling  was  claimed  to  be  supported  is  strenuously  assailed  upon 
this  appeal,  and  it  is  therefore  necessary  that  we  should  supplement 
his  views  by  a  brief  reference  to  the  legal  principles  and  the  authori- 
ties which  we  think  control. 

As  correctly  said  by  one  of  the  respondents,  this  is  an  action  at 
law,  not  for  damages  for  the  claimed  fraud  or  deceit,  but  for  the 
identical  thing  released  or  sold.  The  plaintiff  retains  the  con- 
sideration paid  her,  and  thereby  affirms  the  sale,  and  yet  sues  to 
get  the  identical  thing  and  the  whole  thing  that  was  the  subject  of 
sale.  Unless  the  release  of  dower  is  set  aside,  it  is  an  absolute  bar 
to  any  recovery  of  dower.  If  fraudulently  obtained  from  her,  she 
had  three  remedies:  She  might  sue  for  the  deceit,  admitting  that 
she  got  |20,000,  and  keep  it,  stating  that  the  right  she  parted  with 
was  worth  much  more,  and  upon  proof  she  could  recover  whatever 
amount  of  damages  the  evidence  showed  would  make  her  as  well 
off  as  if  she  had  not  been  defrauded.  She  might  have  sued  in 
equity  to  rescind,  offering  in  her  complaint  to  repay  the  f 20,000,  and 
tendering  it  on  the  trial.  Or  she  could  have  brought  her  action 
at  law,  such  as  was  here  brought,  for  an  admeasurement  of  dower; 
and  whether  in  such  action  she  should  pay  back  or  tender  the 
$ 20,000  upon  the  trial  the  authorities  must  determine.  At  the  time 
the  release  of  dower  was  delivered,  the  plaintiff  was  not  entitled  to 
any  sum  whatsoever,  and  what  was  paid  her  then  was  not  in  satis- 
faction of  any  absolute  right  or  claim  that  she  then  had,  but  was 
given  in  consideration  of  the  release  and  transfer  of  her  inchoate 
and  contingent  right  or  claim  for  dower.  This  sale,  settlement, 
or  release  she  seeks  to  repudiate  upon  the  ground  of  fraud,  claiming 
that  she  was  entitled  to  dower  in  the  lands;  so  that,  if  she  were  per- 
mitted to  recover  without  paying  back  or  offering  to  refund  what 
she  had  received,  she  would  have  both  the  land  and  the  money. 

The  general  rule  is  that  a  party  cannot  rescind  a  contract  for 
fraud  without  restoring  whatever  has  been  received  under  it.  Lee 
v.  Oil  Co.,  126  N.  Y.  579,  586,  27  N.  E.  1018.  The  exceptions  to  this 
rule  are:  (1)  In  equity,  where  it  appears  that  the  party  seeking  the 
relief  was  bound  to  pay  some  unascertained  amount  before  the 
relief  could  be  granted,  it  is  not  necessary  to  pay  or  tender  the 
amount  before  bringing  suit;  it  is  enough  if  the  plaintiff  offers  in 
his  bill  to  pay  or  to  perform  whatever  obligations  rest  upon  him 
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in  that  regard.  Zebley  v.  Trust  Co.,  189  N.  Y.  470,  34  N.  E.  1067. 
(2)  If  the  particular  sum  in  question  "was  indisputably  due  the 
plaintiff,  it  would  have  been  unnecessary  for  the  plaintiff  to  tender 
or  return  *  *  *  the  money  paid,  because,  in  any  view  of  the 
case,  so  much  would  have  been  due  the  plaintiff."  Gould  v.  Bank, 
80  N.  Y.  75;  Kley  v.  Healy,  127  N.  Y.  555,  28  N.  E.  503.  Whether 
the  plaintiff  was  entitled  to  the  benefit  of  this  second  exception  is 
to  be  determined  by  the  answer  to  be  furnished  to  the  query 
whether,  in  any  event,  she  was  entitled  to  retain  the  f 20,000  paid 
her  at  the  time  the  release  sought  to  be  set  aside  was  delivered. 
The  action  is  to  obtain  an  admeasurement  of  plaintiffs  dower,  or 
to  have  set  apart  her  interest  in  the  land;  and  she  would  not  be 
entitled  to  both  that  relief  and  any  sum  equal  to  or  in  excess  of  the 
|20,000  paid  her.  Therefore,  under  the  general  rule,  she  would  be 
required  to  refund  what  she  had  received  under  the  contract  which 
she  seeks  to  have  rescinded  for  fraud. 

It  will  thus  be  seen  that  we  concur  in  the  conclusion  reached  by 
the  learned  trial  judge,  and  leave  undisposed  of  the  other  questions 
which  are  serious  obstacles  to  plaintiff's  right  to  maintain  this  ac- 
tion. That  little  weight  is  to  be  attached  to  the  claim  that  her 
knowledge  of  the  deception  practiced  upon  her  in  misstating  the 
amount  of  Mr.  Yanderpoel's  wealth  was  but  recently  obtained  is 
shown  by  the  fact  that  in  her  verified  complaint  in  March,  1883  (10 
years  before  the  commencement  of  this  action),  she  alleges  that 
Vanderpoel  "is  a  man  of  very  large  fortune,  as  the  plaintiff  believes, 
being  worth  at  least  the  sum  of  (700,000."  And  she  therein  further 
alleges  that  she  was  "induced  to  sign  off  her  dower  right  in  all  the 
defendant's  [Vanderpoel's]  estate  nominally  for  the  sum  of  |20,000, 
but  in  reality  for  the  sum  of  $ 10,000."  It  was  subsequent  to  verify- 
ing such  complaint  that,  with  the  assistance  and  advice  of  her  pres- 
ent attorney,  she  entered  into  the  agreement  relating  to  her  obtain- 
ing an  absolute  divorce,  and  receiving  for  herself  the  ? 10,000  and 
for  her  counsel  the  $1 ,500,  which  agreement  was  fully  carried  out  by 
the  payment  of  the  sums  named,  and  by  her  giving,  as  she  had  agreed 
to  do,  another  release  of  all  her  claims  against  her  husband's  prop- 
erty. If  the  maxim  that  there  should  be  an  end  to  litigation  can 
ever  be  invoked,  this  would  seem  an  eminently  proper  case  for  its 
application.  Not  content  with  her  former  steps,  and  claiming  to 
have  been  defrauded,  she  elected  after  an  interval  of  years  to  sue 
Mr.  Loew  personally  for  damages  for  such  fraud,  which  action,  as 
shown,  was  compromised  and  settled  on  the  very  day  that  the 
present  action  was  commenced.  We  do  not  think  it  can  be  seriously 
contended  that  the  plaintiff  has  not  had  her  day  in  court,  or  has  not 
had  the  advice  and  assistance  of  competent  counsel,  because  it  is 
made  to  appear  that,  by  shifting  her  position,  she  has  succeeded  up 
to  the  present  time  in  obtaining  three  different  settlements,  which 
apparently  have  no  other  force  or  effect  upon  her  than  to  whet  her 
appetite  for  additional  litigation;  and,  if  this  action  can  be  main- 
tained, we  fail  to  see  when  there  is  to  be  an  end  to  the  dispute  be- 
tween this  plaintiff  and  the  estate  of  her  former  husband.  Where 
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parties  disagree,  the  law  favors  a  fair  adjustment  of  their  differ- 
ences between  themselves  out  of  court;  and  it  is  only  upon  a  clear 
showing  that  the  one  complaining  has  been  overreached  by  fraudu- 
lent means  that  the  court's  aid  can  be  invoked  to  right  the  wrong. 
But  where,  as  here,  the  plaintiff  urges  her  claims  through  the  same 
attorney  that  conducted  the  negotiations  for  her  leading  up  to  the 
settlement  from  which  she  obtained  pecuniary  compensation,  and 
after  the  lapse  of  years,  during  which,  with  knowledge,  she  rested 
upon  her  right,  she  does  not  make  a  showing  commending  her  to 
the  favorable  consideration  of  the  court.  We  think,  upon  the  merits, 
that  the  disposition  made  by  the  trial  judge  was  right,  and  that  the 
granting  of  the  full  allowance  was  a  proper  exercise  of  discretion, 
because  warranted  by  the  extraordinary  character  of  the  action,  and 
justified  by  the  only  conclusion  to  be  drawn  from  the  facts, — that 
the  plaintiff,  without  any  just  cause  of  complaint,  speculated  upon 
the  chances  of  a  recovery,  and,  having  lost,  should,  as  all  other 
suitors  in  similar  actions,  pay  the  penalty. 
Judgment  accordingly  affirmed,  with  costs.    All  concur. 


EMPIRE  CITY  SUBWAY  CO.,  Limited,  v.  BROADWAY  &  S.  A.  R.  CO.  et  aL 

(Supreme  Court,  General  Term,  First  Department.  May  17,  1805.) 

1.  Injunction — Against  Violation  or  Statute— Who  mat  Sue. 

An  electrical  subway  company,  to  which  has  been  granted  the  right  to 
construct  subways  in  certain  streets,  and  to  lease  space  therein  to  persons 
operating  electrical  conductors,  cannot  enjoin  the  maintenance  of  the 
electrical  wires  in  such  street,  not  placed  in  its  subways,  in  violation  of 
the  laws  relating  to  electrical  conductors,  unless  it  has  an  exclusive  right 
to  have  all  electrical  conductors  placed  in  its  subways,  either  by  contract 
or  by  statute. 

a.  Electrical  Spew  ays — Rights  in  8treets. 

A  contract  between  a  city  and  an  electrical  subway  company,  by  which 
the  city  grants  to  the  company  the  right  to  construct  subways  in  the 
streets,  and  to  lease  space  therein  to  persons  operating  the  electrical  con- 
ductors, and  providing  that  the  contract  is  to  be  without  prejudice  to  the 
rights  of  the  city  to  enter  into  such  other,  further,  and  different  con- 
tracts as  shall  be  necessary  to  carry  out  the  intent  of  the  laws  relating  to 
electrical  conductors,  and  that  nothing  in  the  contract  shall  be  construed 
as  granting  any  exclusive  privileges,  does  not  give  any  company  an  ex- 
clusive right  to  maintain  subways  in  the  streets. 

8.  Costs — Extra  Allowance — Amount. 

In  an  action  by  an  electrical  subway  company  to  enjoin  a  cable  railroad 
company  from  maintaining  electric  wires  in  the  cable  conduit  of  its  road, 
or  using  any  electrical  conductors  not  placed  in  plaintiff's  subways,  the 
value  of  the  right  of  the  railroad  company  to  maintain  the  wires  in  the 
cable  conduit,  according  to  the  rates  charged  by  plaintiff  for  the  use  of 
Its  subways,  is  the  amount  in  controversy. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Empire  City  Subway  Company,  Limited,  against 
the  Broadway  &  Seventh  Avenue  Railroad  Company  and  Houston, 
West  Street  &  Pavonia  Ferry  Railroad  Company.    From  a  judgment 
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dismissing  the  complaint  on  the  merits,  and  from  an  order  granting 
an  extra  allowance  of  costs,  plaintiff  appeals.  Affirmed. 

This  action  was  begun  July  11,  1893,  to  enjoin  the  defendants  from  main- 
taining a  conduit  for  the  reception  and  operation  of  a  telegraphic  and  tele- 
phonic conductor  on  the  line  of  the  defendants'  road,  and  to  restrain  them 
from  using  any  electrical  conductor  not  placed  in  the  plaintiff's  subways  and 
conduits.  The  defendants  were  incorporated  under  chapter  252  of  the  Laws 
of  1884,  for  the  purpose  of  constructing,  maintaining,  and  operating  surface 
railroads  in  certain  streets  of  the  city  of  New  York.  The  Broadway  &  Sev- 
enth Avenue  Railroad  Company  owns  the  road  extending  from  South  Ferry, 
through  Whitehall  street,  Broadway,  and  Seventh  avenue,  to  Central  Park, 
at  the  intersection  of  that  avenue  and  Fifty-Ninth  street  Formerly  the 
Broadway  &  Seventh  Avenue  road  was  operated  with  horses,  but,  by  chap- 
ter 531  of  the  Laws  of  1880,  it  was  authorized,  upon  obtaining  certain  con- 
sents, to  move  its  cars  by  a  cable,  and  make  such  changes  in  Its  road  and 
the  bed  thereof  as  should  be  necessary  so  to  operate  Its  line.  Afterwards 
the  consents  of  the  owners  of  more  than  one-half  In  value  of  the  property  on 
this  line  were  obtained  that  the  corporation  might  substitute  a  cable  for 
horse  power;  and  November  12,  1889,  the  common  council  of  the  city  con- 
sented that  the  corporation  might  operate  the  road  by  a  cable,  on  terms  and 
conditions  agreed  on,  which  were  expressed  In  a  preamble  and  resolutions 
adopted  on  that  day,  and  approved  by  the  mayor  November  13,  1889.  By 
chapter  259  of  the  Laws  of  1890,  the  aforesaid  acts  of  the  authorities  of  the 
city  were  validated  and  confirmed.  On  the  13th  of  May,  1800,  the  roads 
owned  by  the  Broadway  &  Seventh  Avenue  Railroad  Company  were  leased 
to  the  Houston,  West  Street  &  Pavonia  Ferry  Railroad  Company,  since 
which  date  the  leased  lines  have  been  operated  by  the  lessee.  On  the  31st 
of  July,  1800,  the  board  of  railroad  commissioners  of  this  state  approved  of 
the  proposed  change  of  power,  and  of  the  terms  and  conditions  agreed  to 
between  the  city  and  the  corporation,  and  Imposing  certain  other  conditions, 
which  were  expressed  in  their  determination  on  file  In  the  office  of  said 
board,  among  which  is  the  following:  "The  counsel  of  the  company  agreed 
that  every  provision  that  ingenuity  could  suggest  would  be  adopted  to  operate 
the  cable  with  safety  to  the  traveling  public,  particularly  in  the  form  of 
grip  and  system  of  signaling  to  the  central  house  to  stop  the  engines  in  case 
of  accident"  Pursuant  to  the  authority  so  obtained,  cable  power  was  substi- 
tuted for  horse  power  for  propelling  the  cars.  To  effect  the  change,  a  central 
or  power  house  was  erected,  where  power  was  generated  and  applied  to  the 
cable,  and  a  subway  constructed  In  the  roadbed  for  the  cable;  and  an  Iron 
pipe  2%  inches  in  diameter  was  laid,  wherein  were  placed  electrical  wires 
for  the  purpose  of  transmitting  signals  between  the  power  house  and  signal 
boxes  placed  along  the  line  and  about  600  feet  apart  These  wires  are  used 
solely  for  communicating  between  the  power  house  and  the  various  signal 
boxes  Intelligence  relating  to  the  operation  of  the  road,  and  especially  for 
the  purpose  of  stopping  the  movement  of  the  cable  In  case  of  an  accident 
on  the  line.  Prior  to  July,  1886,  the  Consolidated  Telegraphic  &  Electrical 
Subway  Company  was  Incorporated  under  the  laws  of  this  state  for  the  pur- 
pose of  building  and  maintaining  subways  In  the  city  of  New  York,  and  rent- 
ing space  in  such  ways  to  the  owners  of  electrical  conductors.  In  July,  1880. 
and  in  April,  1887,  the  board  of  commissioners  of  electrical  subways  entered 
into  contracts  with  the  Consolidated  Telegraphic  &  Electrical  Subway  Com- 
pany by  which  this  corporation  was  granted  the  right  to  construct  subways 
in  accordance  with  plans  thereafter  to  be  agreed  on,  manage  and  operate  the 
same,  and  charge  and  receive  compensation  for  the  use  of  space  in  such  sub- 
ways. By  chapter  716  of  the  Laws  of  1887  the  board  of  electrical  control 
in  the  city  of  New  York  was  created  and  invested  with  the  power  previously 
conferred  upon  the  board  of  commissioners  of  electrical  subways  in  said 
city;  and  by  the  sixth  section  of  the  act  the  contracts  of  July,  1886,  and  of 
April,  1887,  were  ratified  and  confirmed.  On  the  26th  of  April,  1890,  the 
Empire  City  Subway  Company,  Limited  (the  plaintiff),  was  Incorporated,  pur- 
suant to  chapter  611  of  the  Laws  of  1875  and  the  acts  amendatory  thereof 
and  supplemental  thereto,  for  the  purpose  of  constructing,  maintaining,  and 
operating  electrical  conductors,  subways,  and  conduits,  and  to  lease  space  iu 
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the  subways  and  conduits  bo  constructed  to  persons  and  corporations  having 
the  right  to  operate  electrical  conductors  in  this  city.  In  December,  1800,  the 
Consolidated  Telegraphic  &  Electrical  Subway  Company,  with  the  consent  of 
the  city,  conveyed  to  the  plaintiff  all  subways  and  conduits  for  telegraphic 
and  telephonic  conductors  of  the  Edison  Electric  Illuminating  Company  of 
New  York.  May  15,  1881,  the  board  of  electrical  control  and  the  plaintiff 
entered  into  a  contract  by  which  the  latter  agreed  to  construct,  equip,  main- 
tain, and  operate  subways,  conduits,  and  ducts  for  telegraphic  and  tele- 
phonic conductors,  and  for  low  tension  electrical  light  and  power  conductors 
of  the  Edison  Electric  Illuminating  Company  in  certain  streets  and  avenues 
In  the  city  of  New  York.  By  the  fourth  article  of  this  contract  It  is  pro- 
vided: "This  contract  to  be  without  prejudice  to  the  right  of  the  parties  of 
the  first  part  [the  city  authorities]  to  enter  into  such  other,  further,  or  differ- 
ent contracts  as  shall  be  necessary  to  carry  out  the  Intent  and  purpose  of 
chapter  716,  Laws  of  1887."  The  fifteenth  article  of  this  contract  contains 
this  provision:  "Nothing  in  this  contract  shall  be  construed  as  granting  to 
the  party  of  the  second  part  [the  plaintiff]  any  exclusive  privileges,  immunity, 
or  franchise  whatsoever."  Pursuant  to  the  statutes  and  contracts  referred 
to,  the  plaintiff  has  constructed  and  maintained  subways  and  conduits  for 
electrical  conductors  in  the  streets  occupied  by  the  defendants'  roads,  and  Is 
engaged  In  renting  space  to  the  owners  of  such  conductors. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT, 
JJ. 

Melville  Egleston  and  Edward  Lanterbach,  for  appellant 
Elihu  Root,  for  respondent. 

FOLLETT,  J.  It  is  a  general  rule,  subject  to  few  exceptions, 
that  an  individual  cannot  maintain  a  suit  in  equity  to  restrain  the 
violation  of  a  statute  enacted  for  the  protection  of  the  public,  unless 
he  shows  that  he  has  been  or  will  be  injured  in  person  or  property 
by  the  violation  of  the  statute.  It  must  be  shown  that  the  plaintiff 
has  sustained  or  will  sustain  special  damage.  The  same  rule  is 
applicable  to  private  corporations,  and  this  plaintiff  is  not  within 
any  of  the  exceptions  to  the  rule.  A  concession  that  the  defend- 
ants have  violated  the  subway  statutes,  and  that  the  city  or  the 
commissioners  of  electrical  control  might  maintain  an  action  to  re- 
strain the  defendants  from  continuing  such  violation,  would  not  con- 
stitute a  cause  of  action  in  favor  of  the  plaintiff,  unless  it  could  be 
shown  that  some  right  of  property  had  been  injured  by  the  violation. 
Woodruff  v.  Paddock,  130  N.  Y.  618,  29  N.  E.  1021;  Smith  v.  Lock- 
wood,  13  Barb.  209.  The  authorities  holding  that  an  action  to  re- 
strain the  defendants  could  be  maintained  by  the  people  or  by  the 
municipal  authorities  are  not  in  point,  and  need  not  be  considered. 
The  only  theory  upon  which  this  action  can  be  maintained  is  that 
the  plaintiff  has  acquired  an  exclusive  right  to  maintain  subways 
and  conduits  for  electrical  conductors  in  certain  streets  in  this  city, 
and  that  all  persons  and  corporations  using  such  conductors  must 
place  them  in  their  subways,  and  pay  rent  for  the  privilege.  Such 
a  right  can  be  acquired  only  by  contract  or  by  statute.  No  con- 
tractual relations  have  ever  existed  between  the  litigants,  and  the 
plaintiff  has  acquired  no  right  as  against  the  defendants  by  virtue 
of  any  contract  with  them. 

This  brings  us  to  the  question  whether  the  plaintiff  has  acquired 
by  statute  or  by  grant  from  the  city,  pursuant  to  some  statute,  an 
v.33N.Y.s.no.lO— 67 
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exclusive  right  to  maintain  subways  and  conduits  for  electrical  con- 
ductors. Our  attention  has  not  been  called  to  any  statute  confer- 
ring an  exclusive  franchise  on  the  plaintiff  or  on  its  grantor,  and, 
upon  an  examination  of  the  statutes  relating  to  the  subject,  we 
find  no  provision  from  which  it  can  be  inferred  that  the  legislature 
intended  to  confer  an  exclusive  right  upon  any  corporation,  nor 
do  we  find  any  statute  authorizing  the  authorities  of  the  city  or  the 
board  of  railroad  commissioners  of  the  state  to  grant  such  a  fran- 
chise. But,  apart  from  the  question  of  authority,  it  is  manifest  that 
the  authorities  of  the  city  and  the  board  of  railroad  commissioners 
did  not  grant  or  intend  to  grant  to  this  plaintiff  an  exclusive  right 
to  construct,  maintain,  and  operate  subways  and  conduits  in  which 
all  electrical  conductors  must  be  placed.  By  the  fifteenth  article 
of  the  contract  of  May  15,  1891,  entered  into  with  this  plaintiff,  it 
is  expressly  provided: 

"Nothing  In  this  contract  shall  be  construed  as  granting  to  the  party  of  the 
second  part  [the  plaintiff]  any  exclusive  privileges,  immunity,  or  franchise 
whatsoever." 

By  the  fourth  article  of  the  same  contract  it  is  provided : 

"This  contract  to  be  without  prejudice  to  the  right  of  the  parties  of  the  first 
part  [the  city  authorities]  to  enter  Into  such  other,  further,  or  different  con- 
tracts as  shall  be  necessary  to  carry  out  the  intent  and  purposes  of  chapter 
716,  Laws  of  1887." 

Under  these  limited  grants  there  is  no  ground  upon  which  it  can 
be  successfully  contended  that  this  plaintiff  has  any  exclusive  right 
to  maintain  subways  and  conduits  for  electrical  conductors.  The 
board  of  railroad  commissioners,  in  approving  of  the  proposed  change 
of  power  for  the  operation  of  the  defendants' roads,  expressly  provided 
that  it  should  adopt  and  use  a  "system  of  signaling  to  the  central 
house  to  stop  the  engines  in  case  of  accident."  There  is  no  provision 
in  the  statutes  which  makes  it  obligatory  upon  the  defendants  to 
place  their  wires  forming  a  part  of  their  signal  system  in  the  conduits 
owned  by  the  plaintiff,  nor  is  there  any  provision  preventing  the 
defendants  from  constructing  and  using  conduits  of  their  own.  If 
the  construction  of  the  subway  statutes  contended  for  by  the  plain 
tiff  is  to  prevail,  it  would  be  impossible  for  a  surface  road  to  be 
operated  on  many  of  the  streets  by  electricity,  as  authorized  by  chap 
ter  531  of  the  Laws  of  1889,  unless  its  conductors  were  placed  in  the 
plaintiff's  subways. 

On  dismissing  the  complaint,  the  court  granted  an  extra  allowance 
of  $750,  which  is  at  the  rate  of  5  per  cent,  on  $ 15,000.  Upon  the  ap- 
plication for  this  allowance,  it  was  shown  that  the  annual  rent 
charged  by  the  plaintiff  for  the  use  of  such  conductors  as  are  used 
by  the  defendants  would  be  $700  per  mile,  and  that  the  value  of  the 
subway,  the  right  to  maintain  which  was  in  controversy,  was  at 
least  $60,000.  These  facts  are  not  disputed,  and  they  are  quite  suffi- 
cient to  sustain  the  allowance  granted. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur. 
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EMPIRE  CITY  SUBWAY  CO.,  Limited,  v.  COLUMBUS  &  N.  A.  R.  CO. 
(Supreme  Court,  General  Term,  First  Department.  May  17,  1895.) 
Appeal  from  special  term,  New  York  county. 

Action  by  the  Empire  City  Subway  Company,  Limited,  against  the  Co- 
lumbus &  Ninth  Avenue  Railroad  Company.  From  an  order  denying  a  mo- 
tion for  an  injunction  pendente  lite,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT,  JJ. 

Melville  Egleston,  for  appellant 
Ellhu  Root,  for  respondent. 

FOLLETT,  J.  The  same  questions  are  Involved  In  this  appeal  as  those  de- 
termined in  the  case  of  Empire  City  Subway  Co.  v.  Broadway  &  S.  A.  R. 
Co.  (decided  at  this  term),  33  N.  Y.  Supp.  1055;  and  the  order  In  this  case  Is 
affirmed,  with  costs,  on  the  opinion  delivered  in  the  case  referred  to.  All 
concur. 


(Supreme  Court,  General  Term,  First  Department.  May  17,  1895.) 

Equity — Jurisdiction— Mosey  Judgment. 

In  an  action  by  a  grantee  to  declare  the  deed  a  mortgage,  for  fraud  of 
the  grantor,  and  to  foreclose  It,  it  is  within  the  equity  jurisdiction  of  the 
court,  where  the  premises  had  been  sold  on  foreclosure  of  a  prior  mort- 
gage, to  give  a  money  judgment  for  the  amount  that  plaintiff  advanced  on 
the  faith  of  the  deed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Emma  C.  Smith  against  Isabella  H.  Fisher  to  have  a 
certain  deed  and  a  contract  reformed  to  be  a  mortgage,  and,  when 
so  reformed,  foreclosed.  George  C.  Smith  was  named  as  a  plaintiff 
with  Emma  C.  Smith  when  the  action  was  brought,  but  he  died  dur- 
ing the  pendency  of  the  action  and  his  name  was  stricken  out,  and 
the  trial  proceeded  in  the  name  of  Emma  C.  Smith  as  sole  plaintiff. 
Judgment  was  entered  in  favor  of  plaintiff,  and  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARK- 
ER, JJ. 

E.  MacKinstry,  for  appellant. 
Alex.  Thain,  for  respondent 

VAN  BRUNT,  P.  J.  The  complaint  in  this  action  alleged  that  on 
or  about  the  30th  day  of  December,  1892,  the  defendant  was  the 
owner  of  certain  premises  in  the  city  of  New  York,  and,  designing 
to  mislead  and  wrong  and  cheat  and  defraud  the  plaintiffs,  made 
certain  representations  in  respect  to  the  house  erected  upon  said 
premises;  that  the  plaintiffs,  relying  upon  these  representations,  on 
the  30th  of  December,  1892,  entered  into  a  contract  in  writing  with 
the  defendant,  whereby  the  plaintiffs  undertook  and  agreed  to  pur- 
chase the  premises,  upon  certain  terms  therein  named,  the  deed  to 
be  delivered  on  or  before  the  10th  day  of  March,  1893;  that  for  the 
purpose  of  giving  the  plaintiffs  immediate  possession  of  said  prem- 
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ises  pending  the  delivery  of  the  deed  mentioned  in  said  contract, 
the  defendant,  simultaneously  with  the  execution  of  said  contract, 
executed  to  these  plaintiffs  a  lease  of  said  premises,  bearing  the 
same  date  as  said  contract,  in  and  by  which  lease  defendant  rented 
the  said  premises  to  these  plaintiffs  for  the  term  of  two  months  and 
eleven  days  from  the  30th  of  December,  1892;  and  that  the  plain- 
tiffs thereupon  paid  to  the  defendant  the  sum  of  $500  required  to  be 
paid  by  said  contract,  and  entered  into  possession  of  said  premises, 
and  that  at  various  times  up  to  and  including  the  30th  day  of  March, 
1893,  they  made  further  payments  to  the  defendant,  amounting  to 
$ 3,000.  The  complaint  further  alleged:  That  during  the  occupa- 
tion of  said  premises  by  the  plaintiffs  from  the  30th  of  December, 
1892,  to  the  10th  of  March,  1893,  they  discovered  that  the  representa- 
tion made  by  the  defendant  to  the  plaintiffs  in  respect  to  the  con- 
struction of  said  house  were  untrue,  and  that  various  and  grievous 
defects  existed  therein;  and  that  thereupon  the  defendant  agreed 
with  the  plaintiffs  to  cancel  said  contract,  and  to  return  the  pay- 
ments made  by  the  plaintiffs  as  aforesaid,  but  represented  to  the 
plaintiffs  that  she  was  at  that  time  unable  to  return  to  the  plain- 
tiffs the  moneys  advanced  to  her  on  the  faith  of  the  representations 
aforesaid,  and  requested  the  plaintiffs  to  forbear  urging  for  a  time 
the  return  of  the  said  moneys,  and  the  defendant  made  the  request 
that  the  plaintiffs  should  advance  and  loan  to  the  defendant  a  fur- 
ther sum  of  money  to  aid  the  defendant  in  improving  certain  lots, 
etc  That  thereupon  the  defendant  proposed  that  the  plaintiffs 
should,  in  form,  carry  out  the  contract  of  the  30th  of  December, 
1892,  and  that  the  defendant  should  execute  to  the  plaintiffs  a  deed 
of  said  premises,  and  that  there  should  then  be  given  back  the  bond 
of  the  plaintiff  Emma  Condit  Smith  for  the  sum  of  $12,500,  to  be  se- 
cured by  a  mortgage  on  said  premises,  and  that  the  plaintiffs  should 
then  advance  to  the  defendant  the  sum  of  $4,000,  and  the  defendant 
should  contract  and  agree  with  the  plaintiffs  that,  if  the  plaintiffs 
should,  on  or  before  the  30th  day  of  December,  1893,  conclude  to  re- 
tain said  house,  and  accept  the  deed,  the  same  should  stand  as  a 
conveyance  of  said  premises,  and  the  advances  aforesaid  apply  on  the 
purchase  money;  the  defendant  further  agreeing  that,  if  the  plain- 
tiff Emma  C.  Smith  decided  to  keep  said  house,  then  the  defendant 
was  to  make  certain  improvements  and  repairs  in  said  house,  and 
that,  should  the  defendant  begin  such  repairs,  the  contract  for  the 
repurchase  of  said  premises  by  the  defendant  should  become  null 
and  void,  and  that  the  act  of  the  defendant  in  beginning  said  repairs 
was  to  be  deemed  an  acquiescence  by  the  plaintiff  as  indicating  that 
she  was  to  retain  the  house,  etc,  but  that  in  the  meantime  the  trans- 
action should  be  deemed  a  loan  of  the  amount  of  said  advances  by 
the  plaintiffs  to  the  defendant,  and  that  the  plaintiffs  should  continue 
in  the  possession  of  said  premises,  and  should  hold  the  same  and  the 
deed  of  conveyance  of  said  premises,  and  the  contract  to  repurchase 
the  same,  as  security  for  the  repayment  of  said  moneys  on  the  30th 
day  of  December,  1893.  The  complaint  further  alleged  that  the 
plaintiffs  then  proposed  that  the  advice  of  a  lawyer  should  be  sought 
to  draw  the  papers,  but  the  defendant  represented  that  she  was  not 
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acting  under  legal  advice,  and  that  it  would  only  complicate  matters 
if  the  plaintiffs  employed  counsel ;  that  it  was  better  for  all  parties 
that  counsel  should  not  be  employed,  and  thereby  induced  the  plain- 
tiffs to  refrain  from  having  the  papers  which  they  were  called  upon 
to  execute  examined  by  competent  counsel.  The  complaint  further 
alleged  that  on  the  15th  of  October,  1893,  for  the  purpose  and  with 
the  intent  of  forestalling  plaintiffs,  and  foreclosing  and  cutting  off 
their  right  to  treat  the  said  conveyance  and  the  contract  to  repur- 
chase and  the  possession  of  said  premises  by  the  plaintiff  as  security 
for  the  return  of  said  advances  made  to  the  defendant,  notwithstand- 
ing the  previous  announcement  by  the  plaintiffs  to  the  defendant 
that  they  had  decided  not  to  keep  the  house,  and  not  to  treat  said 
deed  of  conveyance  as  other  than  a  mortgage  security  for  said  ad- 
vances, the  defendant,  by  her  agents,  forcibly  entered  said  premises 
without  the  knowledge  or  consent  of  the  plaintiffs,  and  undertook  to 
repair  said  house,  and  to  put  in  a  new  furnace,  so  that  said  contract 
for  repurchase  should  thereby  become  null  and  void;  that  on  or 
about  the  29th  of  December,  1893,  the  plaintiffs  again  elected  not  to 
keep  said  house,  but  to  treat  said  conveyance  and  the  possession  of 
said  premises  and  the  contract  to  reconvey  the  same  as  security  for 
said  advances,  and  offered  to  reconvey  said  premises  to  the  defend- 
ant; and  on  the  30th  of  December,  1893,  the  plaintiffs  vacated  said 
premises  and  tendered  a  surrender  of  the  same  to  the  defendant, 
and  offered  to  reconvey  the  same  to  the  defendant,  and  demanded 
the  return  of  the  advances  aforesaid,  but  the  defendant  refused  to 
receive  possession  of  said  premises,  or  to  accept  a  reconveyance 
thereof.  The  complaint  then  alleged  upon  information  and  belief 
that  defendant  had  been  trying  to  negotiate  said  $12,500  mortgage 
which  had  been  given  by  her  upon  the  conveyance  of  said  premises 
to  her,  and  alleged,  further,  a  willingness  upon  the  part  of  the  plain- 
tiff to  convey  said  premises  to  the  defendant  upon  the  repayment  of 
said  advances;  and  judgment  was  thereupon  demanded  that  the 
deed  of  conveyance  executed  by  the  defendant  to  the  plaintiff,  and 
the  contract  for  the  reconveyance  of  said  premises  might  be  ad- 
judged to  be  a  mortgage  to  secure  the  plaintiffs  for  the  advances 
made  by  them  to  the  defendant,  and  that  the  instruments  might  be 
reformed  so  as  to  express  the  terms  of  the  contract  between  the 
plaintiffs  and  the  defendant;  that  the  right,  title,  and  interest  of  the 
defendant  in  the  premises  acquired  after  the  commencement  of  the 
action  might  be  foreclosed  and  sold,  and  that  out  of  the  proceeds 
there  should  be  paid  to  the  plaintiffs  the  amount  of  their  advances, 
with  interest  and  the  costs  of  the  action;  and  that  the  defendant 
should  be  enjoined  from  assigning  the  mortgage  executed  by  the 
plaintiff  Emma  G.  Smith  to  the  defendant,  etc  The  defendant, 
by  her  answer,  admitted  the  allegations  of  ownership,  leasing, 
and  payment  of  the  $500  upon  the  contract;  and  denied  the  allega- 
tion of  fraud,  and  that  the  arrangement  entered  into  with  the  plain- 
tiffs was  intended  as  security  for  the  advances  which  had  been 
made  by  the  plaintiffs.  The  defendant  further  alleged  that  the  plain- 
tiffs had  not  performed  the  covenants  contained  in  the  contract  of 
December  30,  1892,  in  that  they  had  failed  to  make  the  payments 
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provided  for  in  said  contract;  and  alleged  affirmatively  that  the  de- 
fendant began  and  made  certain  repairs  specified  in  the  agreement 
of  April  12, 1892,  and  that  such  agreement,  by  its  terms,  thereby  be- 
came void.  The  defendant  further  alleged  that  said  agreement  of 
April  12,  1892,  was,  by  its  terms,  optional,  and  not  absolute;  and 
further,  that  said  agreement  was  and  is  not  a  valid  contract  at  law. 
Subsequent  to  the  commencement  of  this  action,  and  prior  to  its 
trial,  an  action  was  commenced  to  foreclose  the  first  mortgage  upon 
the  premises,  and  the  same  were  sold  under  a  decree  of  foreclosure 
entered  in  said  action  to  one  Richard  Deeves  on  the  12th  of  June, 
1894,  for  f27,000.  He  thereupon  assigned  his  bid  to  the  defendant, 
and  on  the  13th  June,  1894,  the  premises  were  conveyed  by  the  ref- 
eree to  the  defendant  by  a  deed  which  expressed  the  consideration 
last  mentioned.  On  the  same  day  the  defendant  executed  and  deliv- 
ered to  the  Liverpool,  London  &  Globe  Insurance  Company,  the 
plaintiffs  in  the  foreclosure  suit,  a  new  mortgage  for  $25,000,  the 
amount  of  the  original  mortgage.  Before  the  commencement  of 
the  trial  the  attorney  for  the  defendant  stated  that,  unless  the  plain- 
tiff proved  fraud,  he  should  move  to  dismiss  the  complaint  on  the 
ground  that  a  court  of  equity  had  no  jurisdiction  of  the  action,  it 
being  merely  a  legal  right  of  action;  and  claimed  that  the  defendant 
had  a  constitutional  right  to  trial  by  jury  unless  the  plaintiff  suc- 
ceeded in  establishing  fraud.  The  trial  then  proceeded,  the  learned 
court  made  certain  findings,  and  gave  the  plaintiff  a  judgment  en- 
joining the  assignment  of  the  bond  of  $ 12,500  referred  to  in  the 
complaint,  and  a  money  judgment  for  the  amount  which  was  due 
from  the  defendant  to  the  plaintiff;  and  from  this  judgment  this  ap- 
peal is  taken. 

It  is  claimed  upon  the  part  of  the  defendant  that,  the  plaintiff 
having  failed  to  maintain  her  action  on  equitable  grounds,  the 
complaint  should  have  been  dismissed.  The  learned  counsel  urges 
that  the  defendant  gave  notice  at  the  opening  of  the  trial  that  she 
objected  to  preceed  with  the  trial  in  a  court  of  equity  on  the  ground 
that  a  court  of  equity  has  no  jurisdiction,  unless  it  could  be  sustained 
on  the  ground  of  fraud  on  the  part  of  the  defendant.  He  then  con- 
tends that  this  action  was  begun  and  tried  as  an  action  in  equity, 
seeking  upon  various  allegations  equitable  relief  only,  viz.  reforma- 
tion and  foreclosure  and  cancellation.  The  action  proceeded  on 
the  theory  of  fraud,  and  resulted  in  an  award  of  damages  therefor, 
which  is  an  action  for  the  recovery  of  money  only.  This  position 
seems  to  be  somewhat,  contradictory.  In  the  first  paragraph  the 
counsel  asserts  that  a  court  of  equity  had  no  jurisdiction  unless 
the  action  could  be  sustained  on  the  ground  of  fraud.  He  then  al- 
leges that  because  a  recovery  was  had  upon  that  very  ground  he 
was  entitled  to  a  jury  trial,  because  it  was  an  action  for  the  recovery 
of  money  only. 

It  is  further  urged  that  in  the  form  in  which  the  action  was 
brought,  it  was  triable  by  the  court  only,  and,  unless  the  plaintiff 
sustained  her  cause  of  action  as  set  out  in  the  complaint,  she  must 
fail;  that  the  defendant  had  no  alternative,  and  had  no  right  to 
object  to  the  trial  of  the  cause  by  the  court  in  the  form  in  which 
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it  was  brought;  and  that,  if  the  plaintiff  could  recover  at  all,  she 
must  recover  under  the  relief  prayed  for,  to  wit,  reformation,  and, 
as  incidental  thereto,  foreclosure  and  cancellation,  and  on  the  face 
of  the  complaint  there  was  no  other  ground  for  her  cause  of  action ; 
that  the  case  presented  no  cause  of  action  for  damages,  and  no 
damages  were  prayed  for,  and  the  defendant  wont  to  trial  to  meet 
that  precise  claim.  The  counsel  further  alleges,  as  already  stated, 
that,  damages  being  recovered,  the  defendant  was  entitled  to  a  trial 
by  jury.  We  think  that  the  learned  counsel  has  entirely  mistaken 
the  relief  which  has  been  granted.  He  concedes  that  the  judgment 
proceeds  upon  the  theory  that  fraud  was  established,  which  is  clearly 
the  case.  There  is  no  question,  as  stated  by  the  court  below,  but 
that  this  was  a  scheme  upon  the  part  of  the  defendant  and  her  hus- 
band to  get  possession  of  the  plaintiff's  money,  and  then  to  cheat 
her  into  a  ratification  of  her  contract  of  purchase  and  alleged  ac- 
ceptance of  the  deed.  The  evidence  is  conclusive  that  when  this 
arrangement  was  entered  into,  on  the  12th  of  April}  1803,  at  which 
time  the  plaintiff  accepted  the  deed  and  the  defendant  made  the  con- 
tract to  repurchase,  it  was  the  intention  of  the  parties  that  these 
instruments  should  operate  as  security  for  the  money  which  the  plain- 
tiff had  advanced,  the  defendant  being  in  hopes  that  the  plaintiff 
might  still  ratify  the  contract,  and  take  the  premises.  The  cor- 
respondence referred  to  by  the  learned  court  below  clearly  indicates 
that  the  agreement  and  the  understanding  between  the  parties  were 
that  the  plaintiff  was  to  hold  these  premises  merely  as  security,  un- 
less she  should  elect  to  accept  the  deed  on  the  30th  of  December, 
1893.  The  proof  showed  a  refusal  by  the  plaintiff  to  accept  such 
deed,  and  an  insistence  upon  her  security.  When  the  action  was 
commenced,  the  right  to  foreclosure,  and  the  right  to  the  relief 
which  was  asked  for  in  the  complaint,  existed.  But  in- consequence 
of  the  foreclosure  of  the  first  mortgage  permitted  by  the  owner  of  the 
premises,  which  resulted  in  a  sale  of  the  premises  and  in  the  buy- 
ing in  thereof  by  the  defendant,  the  court  was  prevented  from  giving 
all  the  equitable  relief  to  which  the  plaintiff  had  shown  herself 
entitled  by  her  proof.  The  court  thereupon  gave  such  equitable 
relief  as  the  proof  showed  the  plaintiff  to  be  entitled  to  under  exist- 
ing circumstances,  and,  in  addition  thereto,  gave  a  judgment  for  the 
repayment  of  the  money  which  the  plaintiff  had  advanced  to  the 
defendant  upon  this  alleged  purchase.  The  defendant,  by  her  acts 
of  omission  or  commission,  could  not  deprive  the  court  of  the  juris- 
diction to  grant  such  relief  as  the  necessities  of  the  case  required, 
simply  by  permitting  this  first  mortgage  to  be  foreclosed.  It  might 
very  well  be  inferred,  without  doing  violence  to  the  conceded  facts  of 
the"  case,  that  this  foreclosure  was  part  and  parcel  of  the  scheme  of 
this  defendant  to  defraud  the  plaintiff  of  the  money  which  she  had 
advanced,  and  of  the  security  which  the  defendant  had  given  her 
therefor. 

It  is  further  urged  that  the  judgment  is  not  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue.  It  is  un- 
doubtedly true  that  the  court  could  not  give  all  the  relief  which  was 
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prayed  for,  namely,  the  foreclosure  and  sale  of  the  premises  in  order 
to  repay  the  money  advanced  by  the  plaintiu  to  the  defendant,  be- 
cause the  premises  had  already  been  foreclosed  and  sold  under  a 
prior  mortgage;  but  it  gave  the  other  relief,  namely,  a  judgment 
for  the  deficiency  in  the  amount  for  which  these  premises  had  been 
given  as  security,  and  it  also  gave  injunctive  relief  against  the 
negotiation  of  the  plaintiff's  bond,  which  the  defendant  had  secured 
by  her  fraudulent  connivances. 

It  is  further  urged  that  neither  fraud  nor  surprise  is  established 
by  the  evidence.  It  seems  to  us  from  a  consideration  of  the  evi- 
dence, as  it  did  to  the  court  below,  that  the  case  is  reeking  with 
fraud  from  beginning  to  end;  that  the  whole  scheme  was  conceived  in 
fraud,  and  all  the  acts  of  the  defendant  to  the  very  end  were  en- 
deavors to  cheat  and  defraud  the  plaintiff  out  of  the  moneys  which 
she  had  in  good  faith  advanced  relying  upon  representations  which 
were  beyond  question  untrue;  and  that  they  were  endeavoring  to 
entrap  her  because  of  her  inexperience,  and  they  therefore  resorted 
to  this  clumsy  device,  apparently  making  her  an  absolute  pur- 
chaser of  these  premises,  when  it  is  manifest  that  all  that  she  intended 
to  do  was  to  attempt  to  secure  that  which  she  had  already  in  good 
faith  advanced.  We  not  only  see  no  reason  for  interfering  with 
the  judgment  which  has  been  appealed  from,  but  we  cannot  imagine 
how  the  court  below  could  have  come  to  any  other  conclusion.  The 
judgment  should  be  affirmed,  with  costs.    All  concur. 


SIEBURO  v.  MASSACHUSETTS  BEN.  LIPE  ASS'N. 

(Supreme  Court,  General  Term,  First  Department  May  17,  1S93.) 

Insurance — Forfeiture  of  Policy— Nonpayment  op  Assessment. 

An  assessment  not  having  been  paid  within  30  days  after  notice,  as  re- 
quired by  the  policy,  which  provided  that  on  such  default  the  policy  should 
be  void,. and  all  rights  thereunder  forfeited,  unless  the  Insured  should  be 
reinstated  in  his  rights  by  the  officers  of  the  company,  a  duplicate  notice 
of  the  assessment  was  sent,  across  the  face  of  which  was  stamped: 
"Certificate  forfeited  for  nonpayment  May  be  renewed  by  immediate 
payment,  if  the  risk  is  approved  by  the  association,  upon  receipt  of  said 
payment  at  the  home  office."  Thereupon  the  insured  paid  the  assessment, 
and  a  receipt  therefor  was  delivered  to  him,  stating  that  the  payment  was 
received  on  the  conditions  that  the  insured  was  in  good  health,  etc.  Hdd, 
that  the  association  waived  its  right  to  a  forfeiture  of  the  policy. 

Action  by  Amelia  Sieburg  against  the  Massachusetts  Benefit 
Life  Association  to  recover  the  amount  due  on  certain  policies  of 
life  insurance.  A  verdict  was  directed  in  favor  of  plaintiff,  and  de- 
fendant moves  to  set  aside  the  same,  and  for  a  new  trial,  on  excep- 
tions ordered  to  be  heard  at  general  term  in  the  first  instance.  De- 
nied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT  and  PARKER, 
JJ. 

Andrew  Shiland,  Jr.,  for  plaintiff. 
J.  K.  Hayward,  for  defendant 


Sop.  a.] 
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POLLETT,  J.  This  action  was  begun  December  10,  1892,  to  re- 
cover the  amount  due  on  two  policies  of  life  insurance,  and  the  only 
defense  is  that  they  had  been  forfeited  by  failure  to  pay  mortuary 
assessment  No.  71,  of  March  1,  1892.  The  defendant  is  a  mutual 
benefit  association,  incorporated  in  1878,  under  the  laws  of  the 
state  of  Massachusetts.  The  statute  under  which  it  was  organized 
is  not  in  evidence,  nor  referred  to,  nor  are  its  articles  of  association, 
and  so  we  assume  that  it  was  authorized  to  make  the  policies  set 
out  in  the  complaint.  July  13, 1888,  the  defendant  issued  to  George 
Sieburg,  of  this  city,  two  instruments,  each  called  a  "policy,"  one 
being  numbered  20,228,  and  the  other  20,229,  both  being  alike,  ex- 
cept the  numbers.  By  each  policy  the  defendant  promised,  on  the 
death  of  George  Sieburg,  to  pay  to  Amelia  Sieburg,  his  wife?  |5,- 
000.  Each  policy  was  issued  in  consideration  of  a  prepayment  of 
1 20,  and  of  the  payment  thereafter  of  certain  sums,  as  provided  in 
the  following  articles  of  each  policy: 

"Fifth.  There  shall  be  paid  by  the  member  under  this  contract,  In  40  days 
from  the  date  thereof,  and  annually  from  said  date  thereafter,  to  the  treas- 
urer of  the  association,  an  assessment  of  15  dollars,  as  a  part  of  the  ex- 
pense fund,  which  fund  Is  at  the  sole  disposal  of  the  officers  of  the  associa- 
tion; and  he  shall  not  be  liable  for  any  further  sum  In  each  year,  except 
as  following: 

"Sixth.  Upon  the  death  of  any  member  of  the  association,  said  member 
under  this  contract  shall  at  once  pay,  If  required,  to  Its  treasurer,  an  addi- 
tional assessment  of  six  95/100  dollars,  which  can  be  used  only  for  the 
payment  of  death  losses  and  for  the  emergency  fund,  as  authorized  by  law; 
but  such  assessment  will  not  be  required  so  long  as  there  remains  In  the 
death  fund,  subject  to  call  of  the  treasurer,  a  sum  sufficient  to  pay  outstand- 
ing claims  for  death  losses. 

"Seventh.  The  form  of  notice  to  and  process  of  collection  for  each  of  the 
members  of  the  assessments  above  named  shall  be  as  follows:  A  notice 
shall  be  sent,  announcing  such  assessment,  to  the  last  post-office  address 
given  to  the  association  by  each  member.  If  the  assessment  is  not  received 
within  thirty  days  from  the  mailing  of  said  notice,  it  shall  be  accepted  and 
taken  as  sufficient  evidence  that  the  party  has  decided  to  terminate  his  con- 
nection with  the  association,  which  connection  shall  thereupon  terminate, 
and  the  party's  contract  with  the  association  shall  lapse  and  be  void,  and 
all  rights  thereunder  be  forfeited  to  the  association;  but  said  party  may 
again  renew  his  connection  with  the  association  by  a  new  contract  made 
in  the  same  manner  as  at  first;  or  he  may  be  reinstated  by  the  officers  of 
the  association,  for  reasons  satisfactory  to  them,  and  upon  such  conditions 
as  they  may  require.  But  such  renewal  of  this  contract  or  reinstatement 
shall  not  operate  or  be  treated  or  construed  to  be  a  waiver  of  any  of  the 
terms,  conditions,  or  requirements  of  this  contract." 

It  is  conceded  that  George  Sieburg  paid  the  annual  assessment 
or  premium  on  each  policy  in  each  year,  as  required  by  the  fifth 
article  above  quoted.  George  Sieburg  died  April  18,  1892,  leaving 
his  widow  surviving.  Due  proofs  of  death  were  made,  and  it  is 
conceded  that  if  the  plaintiff  is  entitled  to  recover  she  is  entitled  to 
9 10,000,  with  interest  thereon  from  September  27,  1892,  for  which 
sum  the  verdict  was  directed.  The  only  defense  interposed  is  that 
March  1,  1892,  the  defendant  made  a  mortuary  assessment  of  $10.43 
on  each  policy  "for  the  payment  of  death  losses  and  for  the  emergency 
fund,"  which  George  Sieburg  neglected  to  pay,  as  required  by  said 
sixth  and  seventh  articles. 
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March  1, 1892,  the  defendant  mailed  to  George  Sieburg  the  follow- 
ing notice: 

"Massachusetts  Benefit  Association. 
"Offices:  Exchange  Building,  Boston.  53  State  Street 
^    "Take  the  Elevator,  63  State  Street  Hours:  9  a.  m.  to  5  p.  m. 
|  "Boston.  March  1,  1802. 

~  "Mortuary  call  No.  71  is  now  made,  and  must  be  paid  on  or  before 
g  April  1,  18'J2,  at  the  office  of  the  association,  in  order  to  maintain  your 
_  policy  in  force,  which  will  otherwise  lapse  and  be  void.  This  call  Is  for 
g,  mortuary  and  disability  purposes,  and  not  exceeding  one-thirtieth  of  one 
£  per  cent  on  the  amount  insured  for  expenses  under  article  XVI.  of  the 
§  .  by-laws  of  this  association,  and  In  accordance  with  the  statutes  of  Mas- 
go  sachusetts.  Full  particulars  of  the  last  call  will  be  found  on  accompany- 
^  g  igg  statement.  The  sending  of  this  notice  shall  not  be  held  to  waive  any 
_  a  forfeiture  or  lapse  of  membership,  if  previous  assessments  remain  unpaid. 
?  S  Payment  of  mortuary  calls  will  be  demanded  six  times  In  each  year,  once 
_"g  In  every  two  months,  beginning  January  1.  Next  call  is  now  made  for. 
3>|  May  2,  1892,  and  must  be  paid  on  or  before  June  1,  1892,  in  order  to 
J  *  maintain  your  policy  In  force,  which  will  otherwise  lapse  and  be  void. 

The  payment  of  this  call  will  be  accepted  by  the  association,  and  a 
g  g  receipt  given  therefor,  on  the  express  agreement  that  no  condition  what- 
u  ft  ever,  upon  which  any  previous  payment  Has  been  received,  is  waived 
§j?  thereby.  W.  G.  Corthell,  Treasurer. 

„      "Pay  now,  and  avoid  overlooking  it 
~      "The  cost  In  this  association  averages  only  about  one-half  that  in  level 
u    premium  companies. 

«jj  "Mortuary  call  71  remittance  may  be  made  by  checks,  drafts,  money 
•a  orders,  postal  notes,  registered  letters,  or  express  orders,  but  such  remit- 
"3  tance  must  reach  the  home  office  of  the  association  In  Boston  on  or  before 
a    the  expiration  of  the  time  limit  named  in  the  notice.  Parties  not  keep- 

*  ing  a  bank  account  can  easily  obtain  a  check  from  some  friend.  Do  not 
3    lose  this  original  bill.   Send  bill  and  coupon  to  the  treasurer  when  re- 
mittance is  made,  and  receipt  will  be  returned.  Notice  expires  April  1, 
1892." 

April  9,  1892,  the  defendant  mailed  George  Sieburg  a  duplicate 
of  the  aforesaid  notice,  across  the  face  of  which  was  stamped  the  fol- 
lowing: 

•  "Certificate  forfeited  for  nonpayment  May  be  renewed  by  immediate  pay- 
ment, if  the  risk  is  approved  by  the  association,  upon  receipt  of  said  payment 
at  the  home  office" 

April  11,  1892,  the  insured  received  the  duplicate  notice,  and  on 
the  same  day  mailed  to  the  defendant  this  letter: 

"Office  of  George  Sieburg,  Manufacturer  of  Office  and  Bar  Fixtures,  Nos. 
211  &  213  Wooster  Street. 

"New  York,  April  11th,  1892. 
"Massachusetts  Benefit  Assoc'n— Gents:  Having  been  away  from  business 
a  couple  of  weeks,  I  find  that  the  payment  of  your  assessments  have  been 
forgotten.  I  herewith  send  you  check  for  $20.86,  requesting  you  to  excuse 
the  delay,  and  to  acknowledge  receipt,  and  oblige 

"Yours,  truly,  George  Sieburg." 

Inclosed  in  the  letter  was  a  check  drawn  by  George  Sieburg  on 
the  Germania  Bank  of  New  York,  payable  to  defendant's  order. 
The  letter  and  check  were  received  by  the  defendant,  April  12,  1892, 
and  thereupon  defendant  mailed  to  George  Sieburg  the  following 
receipt : 
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"Massachusetts  Benefit  Apsociation. 


Ml 


Exchange  Building,  Boston,  Mass. 


"Received  of  Geo.  Sieburg  $10.43  on  this  12th  day  of  April,  1892,  for  mor- 
tuary call  or  assessment  No.  71,  on  policy  No.  20.228,  which  amount  became 
due  and  payable  before  this  day  (thirty  days  allowed  for  payment  thereof 
having  expired).  For  nonpayment  of  aald  assessment  on  or  before  the  date 
it  became  due,  said  certificate  or  policy  lapsed  or  expired,  and  the  above  pay- 
ment being  tendered,  after  the  same  became  due  and  payable,  said  payment 
Is  made  and  received,  and  this  receipt  given  by  the  association  and  accepted 
by  the  member,  and  every  person  having  or  acquiring  any  interest  in  said 
policy,  upon  the  following  conditions,  and  not  otherwise:  First  That  said 
member  is  now  living,  and  of  temperate  habits,  and  Is  now  in  good  health, 
and  free  from  all  diseases,  infirmities,  or  weaknesses;  otherwise  said  pay- 
ment, and  this  receipt  and  said  policy,  shall  be  and  is  null  and  void.  Second. 
The  receipt  and  acceptance  of  the  above  sum  by  the  association  shall  not  be 
held  to  waive  forfeiture  or  expiration  of  membership,  or  to  reinstate  mem- 
bership, or  to  create  any  liability  on  the  part  of  the  association  under  said 
certificate,  except  upon  fulfillment  of  the  first  condition  of  this  receipt.  Third. 
The  acceptance  of  the  above  sum  after  the  same  became  due  shall  not  estab- 
lish a  precedent  for  acceptance  of  future  payments  to  the  association,  nor 
shall  any  subsequent  payment  upon  said  certificate  impair,  waive,  alter,  or 
change  any  of  the  conditions  of  this  receipt  or  of  said  certificate. 


"Not  valid  unless  countersigned  by  E.  Clark,  Cashier." 

A  like  receipt  was  mailed  on  account  of  policy  No.  20,229.  The 
check  was  indorsed  by  Wendell  G.  Corthell,  the  defendant's  treasurer, 
for  collection,  and  was  paid  April  19,  1892,  upon  presentation  to 
the  drawee.  The  defendant's  cashier  testified  that  the  check  and 
letter  were  received  April  12,  1892,  "and  it  was  treated  as  if  check 
was  in  payment  of  the  March  assessment  on  said  Sieburg  policies, 
respectively."  The  treasurer  also  testified  that  the  check  was  not 
immediately  deposited  for  collection,  but  was  held  until  a  sufficient 
number  of  checks  were  on  hand  to  justify  a  deposit.  In  the  proofs 
of  loss  the  plaintiff  and  two  physicians,  who  attended  the  decedent 
in  his  last  illness,  testified  that  he  was  taken  sick  April  13,  1892, 
two  days  subsequent  to  mailing  the  check,  was  ill  five  days,  and 
died  from  acute  rheumatic  disease  of  the  heart.  The  defendant  of- 
fered no  evidence  tending  to  show  that  the  insured  was  not  in  good 
health  on  the  day  that  the  check  was  mailed  and  on  the  day  the  de- 
fendant mailed  the  foregoing  receipts.  The  defendant  did  not  show, 
or  offer  to  show,  that  It  had  returned,  or  had  offered  to  return,  the 
payment  of  April  11,  1892,  and  it  now  insists  as  a  defense  that  the 
policies  were  forfeited  because  the  assessments  were  not  paid  when 
due,  and  that,  notwithstanding  its  acceptance  and  retention  of  the 
money,  it  is  not  estopped  from  Insisting  that  the  failure  to  pay  the 
assessments  when  due  caused  a  forfeiture  of  the  policies. 

This  contention  cannot  be  sustained.  By  the  seventh  article  of 
the  policy  above  quoted  it  is  provided: 

"If  the  assessment  is  not  received  within  thirty  days  from  the  mailing  of 
said  notice,  it  shall  be  accepted  and  taken  as  sufficient  evidence  that  the 
party  has  decided  to  terminate  his  connection  with  the  association,  which 
connection  shall  thereupon  terminate,  and  the  party's  contract  with  the  as- 
sociation shall  lapse  and  be  void,  and  all  rights  thereunder  be  forfeited  to 
the  association;  but  *  *  *  he  may  be  reinstated  by  the  ofllcers  of  the 
association,  for  reasons  satisfactory  to  them,  and  upon  such  conditions  as 
they  may  require." 


'W.  G.  Corthell,  Treasurer. 
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It  is  apparent  that  the  insured  did  not  intend  that  his  policies 
should  be  forfeited,  and  it  is  also  apparent  that  the  defendant  did 
not  accept  the  failure  to  pay  the  assessments  within  30  days  as  suf- 
ficient evidence  that  the  insured  had  decided  to  terminate  his  con- 
nection with  the  association;  and  it  is  apparent  that  the  defendant 
did  not  intend  to  terminate  such  connection,  provided  the  assess- 
ments were  subsequently  paid.  The  intention  of  the  insured  is 
shown  by  his  letter  and  check,  and  the  intent  of  the  defendant  is 
manifest  by  its  second  notice,  its  acceptance,  and  retention,  of  the 
amount  of  the  assessments,  and  by  its  two  receipts  given  for  them. 
On  the  second  notice  the  defendant  stated  that  the  policies  might 
be  renewed  "by  immediate  payment,  if  the  risk  is  approved  by  the 
association,  upon  receipt  of  said  payment  at  the  home  office."  Im- 
mediate payment  was  made  at  the  home  office,  the  risk  approved  by 
the  association,  and  the  policies  were  renewed  by  the  defendant  By 
these  acts  the  defendant  expressly  waived  its  right  to  insist  that 
the  policies  were  forfeited,  and  is  estopped  from  asserting  that  they 
were  not  in  full  force  at  the  time  of  the  death  of  the  insured.  Wy- 
man  v.  Insurance  Co.,  45  Hun,  184;  Haas  v.  Insurance  Co.,  49  Hun, 
272,  1  N.  Y.  Supp.  895;  Shay  v.  Society,  54  Hun,  109,  7  N.  Y.  Supp. 
287;  Titus  v.  Insurance  Co.,  81  N.  Y.  410;"  Dennis  v  Association,  120 
N.  Y.  496,  24  N.  E.  843;  Kenyon  v.  Association,  122  N.  Y.  247,  25 
N.  E.  299;  2  Bid.  Ins.  p.  1106  et  seq.,  and  cases  cited;  2  May,  Ins. 
(3d  Ed.)  §  362. 

The  exception  taken  by  the  defendant  that  it  was  not  shown  by 
legal  and  competent  evidence  that  the  plaintiff  was  the  wife  of 
George  Sieburg  is  not  worthy  of  much  consideration.  The  policies 
are  payable  to  "Amelia  Sieburg,  wife."  A  witness  testified  that  he 
knew  George  Sieburg,  who  introduced  the  plaintiff  as  his  wife;  that 
he  knew  she  was  his  wife,  and  knew  she  was  the  same  person  men- 
tioned in  the  policies  as  the  wife  of  George  Sieburg.  It  was  not 
necessary  to  prove  their  marriage  by  one  who  saw  them  married, 
nor  by  documentary  evidence.  It  might  as  well  be  urged  that  a 
person  designated  as  the  son  of  one  taking  out  a  policy  must,  in 
an  action  to  recover  on  the  policy,  show  that  he  was  begotten  by  the 
person  insured.  The  defendant's  exceptions  should  be  overruled, 
and  a  judgment  ordered  for  the  plaintiff  on  the  verdict,  with  costs. 
All  concur. 


(Supreme  Court,  General  Term,  First  Department  May  17,  1895.) 

1.  Action— Who  may  Sub— Phomisr  to  Pat  Third  Person. 

Where  plaintiff,  who  bought  land  from  one  G.,  sold  It  to  defendant  In 
consideration  of  defendant's  agreement  to  pay  O.  the  amount  of  purchase 
money  due  from  plaintiff,  and  to  relieve  plaintiff  from  his  liability  to  G., 
plaintiff  may  sue  defendant  for  such  amount 

2.  Measure  of  Damages— Breach  of  Contract. 

'  In  such  case  the  measure  of  damages  is  the  amount  due  from  plaintiff 

to  G. 


WRIGHT  v  CHAPIN. 
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8.  Action  on  Judgment— Complaint. 

The  complaint  in  an  action  to  recover  the  amount  of  a  judgment  ren- 
dered in  Canada  in  favor  of  plaintiff,  directing  the  amount  of  the  recovery 
to  be  paid  into  court,  recited  the  judgment,  and  alleged  that  under  the 
'  laws  of  Canada,  and  the  practice  and  rules  of  the  court,  it  had  the  effect 
of  a  personal  judgment.  Held,  that  the  complaint  stated  a  cause  of  action, 
notwithstanding  the  provision  in  the  judgment  sued  on  directing  payment 
Into  court 

4  Bakb—  Proof  of'  Foreign  Laws. 

In  an  action  on  a  foreign  judgment,  an  allegation  in  the  complaint  that 
under  the  laws  of  the  foreign  country,  and  the  rules  and  practice  of  Its 
court,  such  judgment  has  a  certain  effect,  is  sufficient  to  authorize  the  ad- 
mission of  evidence  as  to  such  laws,  rules,  and  practice. 

Appeal  from  special  term,  New  York  county. 

Action  by  Edward  Wright  against  Robert  W.  Chapin.  Prom  a 
judgment  in  favor  of  plaintiff  for  the  sum  of  $26,750.61,  defendant 
appeals.  Affirmed. 

The  opinion  of  Mr.  Justice  INGBAHAM  at  special  term  is  as  fol- 
lows : 

On  the  appeal  to  the  general  term  from  the  judgment  sustaining  the  de- 
murrer there  was  but  one  question  considered,  and  that  was  upon  the  right 
of  the  plaintiff  to  recover  upon  the  judgment  pleaded;  and  it  was  held  that, 
the  complaint  having  alleged  that  the  judgment  of  a  Canadian  court  was  a 
personal  judgment  authorizing  a  recovery  by  the  plaintiff  of  a  Bum  of  money 
from  the  defendant,  and  that  allegation  having  been  admitted  by  the  answer, 
the  action  upon  that  judgment  could  be  maintained.  Nothing  was  said  as 
to  the  right  of  the  plaintiff  to  recover  for  the  breach  of  the  contract  set  up 
in  the  complaint  Upon  the  question  of  the  necessity  of  making  Goodwin  a 
party  defendant  although  that  question  was  not  discussed,  the  court  must 
have  disagreed  with  the  court  below,  as,  if  Goodwin  was  a  necessary  party, 
the  judgment  would  necessarily  have  been  affirmed.  The  plaintiff  now  claims 
the  right  to  recover  for  a  breach  of  the  original  obligation.  The  complaint 
alleges  the  making  of  the  agreement  and  its  breach  by  the  defendant,  and 
these  allegations  are  admitted  by  the  answer.  The  subsequent  judgment  of 
the  Canadian  court,  adjudging  that  the  defendant  pay  the  amount  due  to 
Goodwin  into  the  court,  is  also  alleged.  It  does  not  appear  that  the  learned 
Justice  who  tried  the  original  issue  of  law  raised  by  the  demurrer  considered 
the  question  as  to  whether  or  not  the  plaintiff  was  entitled  to  recover  for 
a  breach  of  the  original  obligation,  as  that  case  appears  to  have  been  sub- 
mitted to  him  as  an  action  upon  the  judgment  only.  If  the  only  cause  of 
action  set  up  in  the  complaint  was  upon  the  judgment,  the  other  allegation 
of  the  original  obligation,  and  its  breach  by  the  defendant  would  have  been 
unnecessary,  as  the  judgment  itself  was  all  that  was  necessary  to  plead.  In 
this  complaint  the  making  by  the  defendant  of  the  agreement  to  pay  is 
alleged,  and  I  can  see  no  reason  why  the  plaintiff  is  not  entitled  to  enforce 
that  agreement  Here  the  plaintiff  seeks  for  a  money  judgment  against  the 
defendant  and,  if  that  cause  of  action  was  merged  in  the  Canadian  judg- 
ment then  it  would  follow  that  the  plaintiff  would  be  entitled  to  recover  a 
money  judgment  upon  the  proof  of  the  Canadian  judgment  and  yet  the  right 
to  recover  on  that  judgment  in  this  action  is  strenuously  denied  by  the  de- 
fendant Nor  can  it  be  said  that  the  Canadian  judgment  is  an  adjudication 
that  the  plaintiff  is  not  entitled  to  recover  a  money  judgment  against  the 
defendant  for  by  the  original  obligation  the  agreement  of  the  defendant  was 
to  pay  to  Goodwin  the  amount  due  by  plaintiff  to  him,  and  the  Canadian 
court  held  that  plaintiff  was  bound  to  pay  Goodwin  that  amount  It  did 
not  pass  upon  the  question  as  to  whether  or  not  this  plaintiff  was  entitled 
to  recover  the  amount  that  the  defendant  had  agreed  to  pay  Goodwin  in 
case  of  the  defendant's  failure  to  comply  with  his  agreement.  Nor  does  it 
appear  that  in  the  Canadian  action  plaintiff  claimed  bis  right  to  recover  a 
money  judgment  against  the  defendant  upon  the  defendant's  failure  to  com- 
ply with  his  agreement  to  pay  Goodwin.  That  judgment  simply  held  that 
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the  defendant  was  bound  to  pay  Goodwin,  and  adjudged  that  he  should  pay 
him;  and.  notwithstanding  that  adjudication,  the  defendant  has  refused  to 
comply  with  his  contract. 

The  plaintiff  now  in  this  action  asks  that  he  be  allowed  to  recover  against 
the  defendant  by  reason  of  the  failure  of  the  defendant  to  comply  with  his 
contract  to  pay  Goodwin  what  he  agreed  to  pay  him ;  and  If,  upon  the  con- 
ceded facts,  plaintiff  is  entitled  to  such  a  judgment,  I  cannot  see  that  an 
adjudication  of  the  Canadian  court  that  defendant  was  bound  to  fulfill  his 
contract  to  pay  Goodwin  was  an  adjudication  that  plaintiff  was  not  entitled 
to  recover  from  the  defendant  the  damages  that  he  sustained  because  de- 
fendant had  refused  to  do  what  he  was  bound  to  do,  namely,  to  pay  Good- 
win. The  defendant  having  answered,  and  the  case  now  coming  on  to  be 
tried  upon  the  pleadings  and  proofs,  I  think  the  plaintiff  is  entitled  to  a  de- 
termination of  the  question  whether  or  not,  upon  the  facts  as  admitted  and 
proved,  he  Is  entitled  to  judgment  against  the  defendant.  There  can  be,  I 
think,  no  doubt  but  that  when  A.  agrees  with  B.  to  pay  to  C  a  debt  which 
B.  owes  C,  and  breaks  his  agreement,-  C.  has  an  action  against  B.  for  a 
breach  of  that  agreement  The  material  question  is  as  to  the  measure  of 
damages,  and  this  is  the  precise  cause  of  action  that  plaintiff  alleges  and 
the  defendant  admits.  It  is  true  that  under  this  contract  defendant  agreed 
with  plaintiff  that  he  would  pay  Goodwin;  but  the  contract  was  between 
the  plaintiff  and  the  defendant,  and  the  defendant  has  broken  his  contract. 
The  question,  therefore,  Is  whether  there  was  a  valid  contract  between  plain- 
tiff and  defendant,  based  upon  a  good  consideration,  by  which  the  defendant 
agreed  to  pay  Goodwin  a  sum  of  money;  whether  that  contract  has  been 
broken  by  the  defendant;  and  whether  plaintiff  has  sustained  any  damage 
In  consequence  of  that  breach  of  the  contract  It  is  first  necessary  to  under- 
stand just  what  promise  the  defendant  made  to  plaintiff,  and  whether  there 
has  been  a  breach  of  that  promise.  The  complaint  alleges  that  by  a  certain 
indenture  by  him  made,  executed,  and  delivered,  the  plaintiff,  for  and  in 
consideration  of  the  covenants  and  agreements  of  the  defendant  in  said  in- 
denture contained,  and  more  particularly  for  and  in  consideration  of  his 
covenant  and  agreement  to  pay  the  purchase  price  of  those  lands  in  the 
indenture  mentioned,  and  in  the  mode  thereinafter  stated,  and  for  and  in 
consideration  of  other  good  and  valuable  considerations,  duly  granted,  bar- 
gained, sold,  ceded,  and  assigned  unto  the  defendant  the  lands  therein  de- 
scribed, together  with  the  buildings  thereon  situated,  and  the  appurtenances 
thereto  belonging,  subject  to  the  Hen  or  mortgage  thereon  existing  in  favor 
Of  the  said  Goodwin;  that  the  said  defendant  for  and  in  consideration  of 
the  said  grant  bargain,  sale,  assignment  and  conveyance,  and  the  covenants 
and  agreements  of  the  said  Wright  in  the  said  indenture  contained,  duly 
and  expressly  covenanted,  undertook,  and  agreed  faithfully  and  truly  to  pay 
to  the  said  Goodwin,  as  a  part  of  the  purchase  price  of  the  said  lands,  the 
6aid  sum  of  $52,500  mentioned  in  a  certain  indenture  or  agreement  entered 
into  between  said  Goodwin  and  this  defendant  on  or  about  the  21st  day  of 
May,  1890,  at  the  time  and  in  the  mode  in  the  said  indenture  mentioned, 
said  payment  to  be  in  full  satisfaction  and  discharge  of  all  claims  of  the 
said  Goodwin  in,  upon,  or  against  the  said  property  or  against  this  plaintiff; 
*  *  *  and  the  said  Robert  W.  Chapin,  defendant  herein,  for  the  said  con- 
sideration, duly  covenanted  and  agreed  to  relieve  the  said  Edward  Wright 
of  and  from,  and  to  indemnify  him  against,  all  liability  whatsoever  %o  the 
said  George  Goodwin  under  or  by  virtue  of  the  covenants  and  agreements 
contained  in  the  Indenture  executed  by  the  said  Goodwin  on  or  about  the  22d 
day  of  October,  1889,  •  *  •  and  thereby  the  said  Robert  W.  Chapin,  for 
the  said  considerations,  further  covenanted  and  agreed  to  relieve  the  said 
lands,  mentioned  and  described  in  the  said  deed,  of  and  from  the  said  lien, 
mortgage,  or  hypothecation  in  favor  of  the  said  Goodwin,  as  above  more  par- 
ticularly mentioned  and  described.  This  allegation  Is  admitted  by  the  answer. 

It  thus  appears  that  defendant  purchased  lands  from  plaintiff,  and  as  con- 
sideration for  such  purchase  agreed  to  pay  Goodwin  the  debt  that  plaintiff 
owed  Goodwin,  and  agreed  to  relieve  plaintiff  of  and  from  all  liability  to 
said  Goodwin.  The  defendant  therefore,  has  the  plaintiff's  property,  and  as 
the  consideration  of  the  conveyance  of  the  property  he  agreed  to  pay  a  debt 
of  plaintiff's  to  Goodwin,  and  to  relieve  plaintiff  from  the  liability  which  he 
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was  under  to  Goodwin;  and  that  covenant  the  defendant  has  failed  to  'per- 
form by  failing  to  pay  $22,429.88  of  the  said  indebtedness  of  plaintiff  to 
Goodwin.  This  covenant  is  not  strictly  a  covenant  for  indemnity  against  loss, 
but  an  express  -covenant  to  do  a  particular  act,  namely,  to  pay  Goodwin  the 
money  due  him,  and  to  relieve  plaintiff  from  a  liability  to  Goodwin;  and  the 
damage  sustained  by  plaintiff  by  a  breach  of  that  covenant  is  the  amount 
of  the  liability  from  plaintiff  to  Goodwin.  I  think  this  was  determined  in  the 
case  of  Port  v.  Jackson,  17  Johns.  239.  In  that  case  it  appeared  that  the 
plaintiff,  being  the  owner  of  a  certain  indenture  of  lease,  assigned  the  same 
to  the  defendant  for  the  consideration  therein  mentioned,  for  the  residue  of 
the  term  demised  then  unexpired,  and  the  defendant  in  and  by  the  same 
Indenture  covenanted  with  the  plaintiff,  his  executors,  etc.,  that  he,  the  de- 
fendant, would  keep  and  perform  all  the  covenants,  payments,  and  agree- 
ments mentioned  and  contained  in  the  Indenture  of  demise  which,  on  the 
part  and  behalf  of  the  plaintiff,  were  or  ought  thereafter  to  be  paid,  done, 
and  performed;  that  the  defendant  had  not  paid  the  yearly  rent  for  twenty- 
four  years  and  a  half  prior  to  the  commencement  of  the  action  to  the  orig- 
inal lessors;  and  the  plaintiff  in  that  action  sought  to  recover  from  the 
defendant  the  amount  unpaid;  and  the  question  was  presented  whether  the 
plaintiff  ought  to  have  averred  that  he  had  been  damnified  by  a  breach  of 
the  covenant  on  the  part  of  the  defendant  in  having  either  voluntarily  or 
compulsorily  paid  the  rents  in  arrears,  and  it  was  claimed  on  the  part  of 
the  defendant  that  until  the  plaintiff  bad  paid  the  rent  he  could  not  maintain 
an  action  at  law;  In  other  words,  that  the  covenant  is  not  broken  until  the 
plaintiff  has  satisfied  the  rent.  And  the  court  said:  "This  is  a  mistake. 
The  covenant  is  that  the  defendant  shall  pay  the  rent  to  the  lessor  as  it 
falls  due,  and  the  moment  the  day  of  payment  Is  passed,  and  the  rent  is  left 
unpaid,  the  covenant  is  broken  as  well  according  to  its  words  as  its  spirit, 
and  the  action  is,  at  all  events,  maintainable.  Another  question  then  arises',— 
what  shall  be  recovered?  Nominal  damages  only,  or  the  amount  of  the  rent 
due?  My  opinion  is  that  the  latter  is  recoverable.  The  covenant  is  not  that 
the  defendant  shall  indemnify  the  plaintiff  against  his  own  covenant  in  the 
lease,  or  against  any  damage  which  he  may  sustain,  but  it  is  express  and 
positive  that  the  defendant  will  pay  the  rent,  for  which  the  plaintiff  con- 
tinued to  be  liable,  notwithstanding  the  assignment.  The  sura  to  be  paid  is 
certain  and  liquidated,  and  the  breach  of  the  covenant  consists  in  tlie  non- 
payment of  it,  and  a  plea  of  non  damuificatus  would,  therefore,  be  no  answer 
to  the  declaration."  In  arguing  this  question  the  court  supposes  this  case: 
"Suppose  a  covenant  is  entered  into  by  A.  with  B.  that  he  will  pay  B.'s  bond 
to  a  third  person  when  it  falls  due.  There  cannot  be  a  question  that  If  A. 
makes  default  he  is  liable  for  the  amount  of  the  bond,  though  B.  has  not 
paid  It  himself."  It  seems  to  me  that  this  supposed  case  is  the  exact  case 
here.  The  defendant  has  agreed  that  he  will  pay  Goodwin  the  debt  that 
plaintiff  owes  Goodwin.  The  time  of  the  payment  of  that  debt  has  arrived, 
and  defendant  has  made  default.  And  it  would  seem  that  he  Is  liable  for 
the  amount  still  due  upon  the  plaintiff's  obligation  to  Goodwin,  although 
plaintiff  has  not  paid  it  to  Goodwin  himself.  I  do  not  find  that  this  case  has 
been  at  all  questioned,  but  It  has  been  reaffirmed  by  many  cases  in  thin 
state.  In  Kohler  v.  Matlage,  72  N.  Y.  2UG.  the  action  was  to  enforce  a  bond, 
the  condition  of  which  was  that  If  one  Chapman  "shall  well  and  truly  pay 
or  cause  to  be  paid  unto  the  proper  parties  the  balance  of  the  debts  of  the 
concern  for  manufacturing  a  variety  of  bread  known  as  'Kohler's  Cream 
Bread'  remaining  due  and  unpaid  upon  the  delivery  of  this  bond,  and  wh!ch 
is  stated  by  said  Chapman  not  to  exceed  $2,500,  within  nine  months  after 
the  date  of  the  bond,  then  it  was  to  be  void."  The  court  held  that  this  was 
an  original  obligation  to  pay  the  debts,  and  not  an  indemnity  against  loss  or 
damage  by  reason  of  a  liability  to  pay  the  debts,— in  one  case  the  covenantee 
la  to  be  saved  from  the  thing  specified,  and  In  the  other  from  the  conse- 
quences of  it,— and  held  that  the  plaintiff  was  entitled  to  recover  without 
allegation  or  proof  that  he  had  paid  the  debts.  The  question  is  discussed  at 
some  length  in  an  opinion  of  Mr.  Odell,  as  referee,  In  the  case  of  Adams  v. 
Symon  (Sup.)  reported  In  6  N.  Y.  Supp.  652,  and  I  think  that  opinion  very 
satisfactorily  answers  the  objection  taken  by  the  defendant  to  the  recovery 
upon  the  obligation  sued  on  in  this  action.  The  allegation  of  the  recovery 
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of  the  Canadian  judgment  Is  entirely  immaterial  here.  It  Is,  however,  con- 
clusive evidence  between  the  parties  that  the  defendant  was  bound  to  carry 
out  the  agreement  and  to  pay  Goodwin,  and  that  on  the  date  of  the  entry 
of  that  judgment  there  was  due  this  amount  claimed.  The  covenant  of  the 
defendant  here  Is  quite  different  from  that  before  the  court  In  the  case  of 
Slauaon  v.  Watklns,  86  N.  Y.  597,  for  there,  as  part  of  the  consideration  of 
the  sale  of  the  premises  by  Slauson  to  Watklns,  the  latter  assumed  a  mort- 
gage on  the  property,  and  that  consideration  of  the  conveyance  was  paid 
by  assuming  the  mortgage,  and  there  could  be  no  recovery  until  it  was  ascer- 
tained that  there  would  be  a  deficiency  upon  the  foreclosure  of  the  mortgage. 
Here  the  covenant  was,  not  that  the  defendant  would  assume  a  mortgage, 
but  that  he  would  pay  to  Goodwin  the  amount  that  plaintiff  owed  him.  I 
think,  therefore,  that  on  the  conceded  facts,  under  the  authority  stated,  plain- 
tiff Is  entitled  to  judgment  against  the  defendant  for  the  amount  claimed 
with  interest,  and  judgment  Is  directed  accordingly. 

Argued  before  VAN  BRUNT,  P.  J.,  and  POLLETT  and  PARKER, 
J  J. 

H.  B.  Closson,  for  appellant 
Arthur  C.  Rounds,  for  respondent 

PER  CURIAM.  The  defendant  seems  to  be  greatly  distressed 
by  the  fear  that,  in  case  he  pays  this  judgment,  the  plaintiff  may 
decamp  with  the  money,  and  the  defendant  left  to  pay  the  Canadian 
judgment  of  a  like  amount  Should  the  defendant  pay  the  Canadian 
judgment,  and  so  relieve  the  plaintiff  in  this  action  from  his  lia- 
bility on  his  covenant  to  George  Goodwin,  there  might  be  a  way 
found  of  reducing  the  present  judgment  by  the  amount  paid  on  the 
Canadian  judgment,  without  making  double  payment  The  judg- 
ment should  be  affirmed,  with  costs,  on  the  opinion  of  this  court 
reported  in  74  Hun,  521,  26  N.  Y.  Supp.  825,  and  on  the  opinion  of 
Mr.  Justice  INGRAHAM  rendered  on  the  trial  of  this  action. 


(80  Hun,  588.) 

BAKER  v.  SUTTON  et  al. 

(Supreme  Court,  General  Term,  Third  Department.  May  29,  1805.) 

Pleading— Bill  op  Particulars. 

In  an  action  to  recover  damages  for  the  death  of  plaintiff's  intestate,  a 
bill  of  particulars,  which,  after  stating  certain  particulars  in  which  de- 
fendants were  alleged  to  have  been  negligent,  states  "that  the  said  de- 
fendants were  negligent  In  other  respects,  whereby  plaintiff's  intestate's 
death  was  caused,"  does  not  give  defendants  notice  of  what  they  must  be 
prepared  to  meet  on  the  trial. 

Appeal  from  special  term. 

Action  by  Catherine  S.  Baker,  as  administratrix  of  Warren  M. 
Baker,  deceased,  against  John  H.  Sutton  and  Conrad  P.  Suderley, 
Jr.,  for  the  death  of  plaintiff's  intestate,  alleged  to  have  been  caused 
by  the  negligence  of  defendants  while  intestate  was  in  their  employ, 
drawing  sand  on  their  premises.  From  an  order  denying  a  mo- 
tion to  require  plaintiff  to  furnish  a  further  bill  of  particulars,  de- 
fendants appeal.  Reversed. 

The  allegations  of  the  complaint  as  to  the  happening  of  the  accident  and 
defendants'  negligence  In  regard  thereto  are  as  follows: 
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"Second.  That  on  or  about  the  8th  day  of  June,  1884,  one  Warren  M.  Baker 
was,  and  had  been  for  some  time  previous  thereto,  In  the  employ  of  the  said 
defendants  as  a  teamster,  engaged  in  drawing  sand  and  clay  on  premises  be- 
longing to  said  defendants  in  the  town  of  Coeymans;  that  on  said  8th  day  of 
June,  1894,  while  the  said  Warren  M.  Baker  was  engaged  In  the  performance 
of  his  duty,  and  when  in  the  act  of  loading  his  wagon  with  sand  or  clay 
from  a  sand  or  clay  bank  on  the  premises  hereinbefore  mentioned,  the  said 
sand  bank  or  clay  bank  at  which  the  said  Warren  M.  Baker  was  working 
slid  or  fell  upon  said  Baker,  covering  said  Baker,  so  that  he  suffocated  and 
soon  after  died.  Third.  That  said  accident  was  caused  wholly  by  the  care- 
lessness, recklessness,  and  negligence  of  the  said  defendants,  and  without 
any  fault  or  negligence  on  the  part  of  the  said  Warren  M.  Baker  contributing 
thereto." 

On  defendants'  motion  plaintiff  was  ordered  to  furnish  a  bill  of  particulars, 
showing  what  carelessness,  recklessness,  or  negligence  on  the  part  of  the  de- 
fendants, or  either  of  them,  caused  or  contributed  to  the  death  of  plaintiffs 
intestate,  as  claimed  by  the  plaintiff  in  this  action.  In  compliance  with  the 
order  plaintiff  served  a  bill  of  particulars  aa  follows: 

"First.  That  the  said  defendants  negligently  permitted  the  plaintiff's  in- 
testate to  work  in  a  dangerous  and  unsafe  place,  without  notifying  him  of 
the  unsafe  condition  of  the  same.  Second.  That  said  defendants  did  not  pro- 
vide and  maintain  a  safe  and  suitable  place  for  the  plaintiffs  intestate  to  do 
the  work  in  which  he  was  engaged.  Third.  That  the  said  defendants  did  not 
cause  a -proper  inspection  of  the  place  In  which  the  plaintiffs  Intestate  was 
engaged  at  work,  at  the  time  of  the  accident,  to  be  made,  and  when  the  plain- 
tiffs intestate  met  his  death,  on  the  8th  day  of  June,  1894.  Fourth  That  the 
said  defendants  were  negligent  in  other  respects,  whereby  plaintiffs  in- 
testate's death  was  caused." 

Thereupon  defendants  moved  for  a  further  bill  of  particulars. 

Argued  before  PUTNAM,  P.  J.,  and  HERBICK,  J. 

Parker  &  Piero  (Amasa  J.  Parker,  Jr.,  of  counsel),  for  plaintiff. 
Frank  H.  Osborn,  for  defendants. 

HERRICK,  J.  The  office  of  a  bill  of  particulars  is  to  apprise 
tbe  adverse  party  of  the  specific  charges  made  against  him,  so  that 
be  may  know  exactly  what  he  must  prepare  to  defend.  It  serves  as 
an  amplification  of  the  pleading,  and  limits  the  party  making  it  to 
proof  of  the  things  specified.  The  fourth  clause  of  plaintiff's  bill, 
"that  the  said  defendants  were  negligent  in  other  respects,  whereby 
plaintiffs  intestate's  death  was  caused,"  obviously  does  not  give  the 
defendants  any  notice  of  what  they  must  be  prepared  to  meet  upon 
the  trial.  Under  it  no  limitation  can  be  imposed  as  to  proof  upon 
the  trial.  It  simply  apprises  the  defendants  that,  in  addition  to 
the  matters  set  forth  in  the  complaint,  and  in  the  preceding  clauses 
of  the  bill,  there  are  other  acts  of  negligence,  which  she  does  not 
in  any  wise  specify,  which  caused  the  intestate's  death.  The  little 
good  there  is  in  the  preceding  clauses  is  absolutely  destroyed  by 
the  fourth.  If  it  is  held  good,  then,  when  the  trial  is  had,  the  plain- 
tiff need  not  give  any  proof  as  to  the  particulars  set  forth  in  the  pre- 
ceding clauses  of  the  bill,  but  give  evidence  under  the  last  clause, 
which  gives  no  information  to  the  defendants,  and  which  is  more 
general  and  indefinite  than  the  complaint.  The  order  should  be  re- 
versed, and  an  order  for  a  further  bill  of  particulars  granted,  with 
$  10  costs  of  motion,  and  costs  and  disbursements  of  this  appeal. 
v.33N.Y.R.no.l0— 68 
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O'CONNOR  v.  FELIX  et  al. 


(Supreme  Court,  General  Term,  First  Department.  Hay  17.  180r».) 

1.  Judgment— Collateral  Attack— Service  of  Summons. 

A  judgment  cannot  be  collaterally  attacked  by  defendant  therein  on  the 
ground  that  he  was  not  served  with  summons. 

2.  Mortgages— Purchaser  at  Foreclosure  Sale— Marketable  Title. 

A  purchaser  will  not  be  relieved  from  his  bid  on  the  ground  that  defend- 
ant in  the  foreclosure  action  was  not  served  with  summons,  where  the 
question  as  to  whether  such  service  had  been  made  was  referred  to  a 
referee,  who  found,  on  sufficient  evidence,  that  it  had. 

Appeal  from  special  term,  New  York  county. 

Action  by  Thomas  H.  O'Connor  against  Peter  W.  Felix  and  others 
to  foreclose  a  mortgage.  From  an  order  confirming  the  referee's 
report,  and  directing  the  purchaser  at  the  foreclosure  sale,  one 
Michael  H.  Hagerty,  to  complete  his  purchase,  said  purchaser  ap- 
peals. Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PARKER, 
JJ. 

James  A.  Deering,  for  appellant,  Hagerty. 
Richard  O'Gorman,  for  respondent 

PARKER,  J.  The  appellant,  a  purchaser  at  a  foreclosure  sale, 
insists  that  the  order  requiring  him  to  complete  his  purchase  should 
not  have  been  granted,  because  the  title  tendered  is  not  marketable. 
The  judgment  under  which  the  sale  was  had  was  rendered  in  a  suit 
to  foreclose  a  mortgage  of  $25,000,  made  by  the  defendants  Peter 
W.  Felix  and  wife  to  the  plaintiff,  covering  18  lots  of  land  in  the 
city  of  New  York.  February  10,  1893,  judgment  of  foreclosure  and 
sale  was  granted  and  entered  on  the  usual  affidavits,  showing  that 
all  of  the  defendants  had  either  been  served  or  had  appeared.  At 
the  sale  had  thereunder,  Patrick  Fox,  one  of  the  defendants,  bid 
in  two  of  the  lots,  and  afterwards  failed  to  complete  his  purchase.  A 
resale  was  ordered,  and  Fox  again  bid  in  the  same  two  lots,  and 
again  failed  to  complete  his  purchase.  An  order  was  made  requir- 
ing him  to  complete,  which  was  not  complied  with.  Thereafter  a 
third  order  for  the  sale  of  the  lots  was  made,  at  which  sale  Michael 
H.  Hagerty,  this  plaintiff,  became  the  purchaser.  Between  the  sale 
and  the  time  fixed,  by  the  terms  of  sale,  for  the  completion  of  his 
purchase,  there  was  served  upon  him  an  affidavit  made  by  the 
mortgagor,  Peter  W.  Felix,  entitled  as  of  the  suit  in  foreclosure,  in 
which  the  affiant  stated  that  be  had  been  informed  that  an  af- 
fidavit was  on  file  with  the  judgment  roll  in  the  action,  alleging 
that  he  had  been  duly  served  with  a  summons  and  complaint,  but 
that  such  complaint  was  never  served  upon  him.  For  this  reason 
Hagerty  refused  to  complete  his  purchase,  and  thereafter  a  motion 
was  made  by  the  plaintiff  to  compel  him  to  complete,  which  was 
opposed  by  Hagerty,  who  presented  on  the  motion  the  affidavits  of 
Felix  and  Fox,  as  well  as  his  own  affidavit;  and  the  court,  in  pur- 
suance of  the  provisions  of  section  1015  of  the  Code  of  Civil  Procedure. 
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appointed  a  referee  to  hear  and  determine  whether  the  amended  sum- 
mons and  copy  of  amended  complaint  in  the  action  were  personally 
served  on  Peter  W.  Felix.  The  referee  took  the  proofs  offered,  and 
reported  that  service  had  been  made  upon  Felix,  as  stated  in  the  af- 
fidavit of  service  annexed  to  the  judgment  roll.  This  report  was 
confirmed  at  special  term,  and  an  order  made  requiring  the  pur- 
chaser to  complete  the  sale.  Upon  the  hearing,  Felix  testified  that 
he  had  never  been  served  with  a  summons  and  complaint.  Having 
been  informed  by  his  brother-in-law  Patrick  Fox  that  papers  were 
to  be  served  upon  him,  thai  he  ought  to  avoid  service,  and,  in  order 
to  do  it,  would  have  to  keep  out  of  the  way,  he  took  the  advice,  and 
acted  accordingly.  His  testimony,  with  that  of  Thomas  Colwell 
and  Bernard  Mulligan,  was  to  the  effect  that.  By  a  ruse,  the  process 
server,  York,  was  led  to  serve  the  summons  on  another  party,  sup- 
posing him  to  be  Felix.  Mr.  York,  who  made  the  affidavit  of  service, 
testified  that,  before  making  the  service,  he  had  obtained  a  descrip- 
tion of  Felix,  and  was  informed  by  the  janitor  of  the  building  in 
which  Felix  was  working  who  Felix  was,  and,  when  Felix  was 
coming  out,  he  served  him  with  the  summons,  having  first  addressed 
him,  "This  is  Peter  W.  Felix?"  and  received  the  reply,  "If  it  is,  what 
do  you  want  of  me?"  after  which  the  man  served  took  the  papers, 
and  put  them  in  his  pocket.  When  brought  face  to  face  with  the 
defendant  Felix  on  the  reference,  Mr.  York  swore  positively  that 
Felix  was  the  man  upon  whom  he  had  served  the  papers.  » 

While  in  numbers  Felix's  witnesses  predominated,  still  our  ex- 
amination of  the  testimony  satisfies  us  that  this  was  a  proper  case 
in  which  to  bear  in  mind  the  rule  that  testimony  of  witnesses  is  to 
be  weighed,  not  counted;  and  we  concur  in  the  report  that  service 
was  in  fact  made  by  York  upon  Felix,  as  stated  in  the  affidavit  an- 
nexed to  the  judgment  roll.  But  the  purchaser  urges,  however 
firmly  convinced  this  court  may  be  that  the  referee  and  the  special 
term  reached  a  correct  conclusion  in  determining  that  the  summons 
was  served  upon  the  defendant  Felix,  still  the  purchaser  ought  not 
to  be  compelled  to  take  title,  for  the  question  of  service  is  yet  open 
to  an  attack  by  Felix.  True,  but  it  can  only  be  attacked  by  a 
direct  motion  in  this  action,  and  from  the  evidence  brought  out  on 
this  motion  it  is  apparent  that  the  same  result  must  follow.  The 
assertion  we  have  made  that  this  judgment  can  only  be  attacked 
hereafter  by  direct  motion  is  controverted  by  several  authorities  in 
this  state;  still  we  regard  it  as  accurately  expressing  the  present 
state  of  the  law. 

In  Ferguson  v.  Crawford,  70  N.  Y.  253,  it  was  held  that  a  recital 
in  a  judgment  roll  in  an  action  of  foreclosure  that  the  defendant  was 
served  with  the  process,  and  appeared  therein,  was  not  conclusive, 
and  did  not  preclude  such  defendant,  in  an  action  brought  by  him 
to  foreclose  a  junior  mortgage,  from  showincr  that  he  was  not  in  fact 
served,  and  that  he  did  not  appear.  The  question  was  elaborately 
discussed  by  the  court,  authorities  of  many  jurisdictions  being  con- 
sidered ;  and,  in  the  course  of  the  opinion,  the  court  said : 

"After  considerable  research,  I  have  been  unable  to  find  a  single  authori- 
tative adjudication  in  this  or  any  other  state  deciding  that,  in  the  ease  of  a 
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domestic  judgment  of  a  court  of  general  jurisdiction,  want  of  jurisdiction 
over  the  person  may  be  Bhown  by  extrinsic  evidence;  while  there  are  a  great 
number  of  adjudications  in  neighboring  states  holding  that,  in  the  case  of 
such  Judgments,  parties  and  privies  are  estopped  In  collateral  actions  to  deny 
the  jurisdiction  of  the  court  over  the  person  as  well  as  the  subject-matter, 
unless  It  appear  on  the  face  of  the  record  that  the  court  had  not  acquired 
jurisdiction,  and  that  in  such  cases  there  is  a  conclusive  presumption  of  law 
that  jurisdiction  was  acquired  by  service  of  process  or  the  appearance  of 
the  party." 

This  assertion  was  not  only  borne  out  by  the  authorities  in  other 
jurisdictions,  to  some  of  which  the  learned  judge  referred,  but  there 
was  at  that  time  no  authority  in  this  state  holding  to  the  contrary 
in  the  case  of  a  domestic  judgment  rendered  by  a  court  of  general 
jurisdiction.  Judge  Marcy,  however,  in  Starbuck  v.  Murray,  5  Wend. 
148,  which  was  an  action  for  debt  on  a  judgment  rendered  in  a  sister 
state,  commenced  by  attachment  of  goods  had,  held  that  the  defend- 
ant could  plead,  in  bar  of  a  recovery,  that  no  process  was  ever 
served  upon  him  in  the  suit  in  which  the  judgment  was  rendered, 
and  that  he  never  appeared  therein  in  person  or  by  attorney,  not- 
withstanding the  averments  in  the  record  to  the  contrary.  This 
decision  had  been  followed  in  a  few  other  cases  at  the  time  the  opin- 
ion in  Ferguson's  Case,  supra,  was  written,  and  to  them  reference 
was  made,  as  estabHshing  the  law  in  this  state  to  be  that,  in  re- 
gard to  judgments  of  sister  states,  the  question  of  jurisdiction  may 
be  inquired  into,  and  the  want  of  jurisdiction  over  the  person  shown 
by  evidence.  Starting  with  that  proposition,  it  was  argued  in  Fer- 
guson's Case  that  there  was  no  basis  upon  which  to  rest  a  distinc- 
tion between  domestic  judgments  and  judgments  of  sister  states, 
in  view  of  the  provisions  of  the  constitution  of  the  United  States 
requiring  full  faith  and  credit  to  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state;  and,  as 
the  court  could  And  no  room  for  distinction  between  the  two  classes 
of  judgments,  it  held  that,  so  far  as  this  state  is  concerned,  the  rule 
of  Starbuck's  Case,  supra,  must  be  held  to  apply  to  domestic  judg- 
ments as  well.  The  mistaken  positions  which  sometimes  result  from 
so  close  an  observance  of  the  rule  of  stare  decisis  as  overlooks  the 
error  involved  in  the  decisions  invoked  rarelv  have  a  better  illustra- 
tion.   Mr.  Justice  Marcy  in  his  opinion  said: 

"So  long  as  the  question  of  Jurisdiction  is  an  Issue,  the  Judgment  of  a 
court  of  another  state  Is  In  Its  effect  like  a  foreign  Judgment;  It  Is  a  prima 
fade  evidence;  but,  for  all  the  purposes  of  sustaining  that  issue,  it  is  ex- 
aminable into,  to  the  same  extent  as  a  judgment  rendered  by  a  foreign  court." 

— Thus  overlooking  the  constitutional  provisions  invoked  in  Fer- 
guson's Case.    In  other  words,  the  court  said: 

"The  question  of  jurisdiction  may  be  Inquired  into  as  to  a  foreign  Judg- 
ment. The  judgment  of  a  court  of  another  state  is  In  Its  effect  like  that  of  a 
foreign  judgment  Therefore  the  question  of  jurisdiction  as  to  the  judgment 
of  another  state  may  be  inquired  into." 

In  Ferguson's  Case  the  court  decided  that  it  having  been  deter- 
mined that  judgments  of  sister  states  may  be  inquired  into  as  to 
the  question  of  jurisdiction,  and  it  being  settled  that  under  the  pro- 
visions of  the  constitution  of  the  United  States,  when  the  judgment 
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of  a  court  of  a  sister  state  is  duly  proved  in  a  court  of  this  state, 
it  is  entitled  here  to  all  the  effect  to  which  it  is  entitled  in  the 
courts  of  the  state  where  rendered,  therefore  the  jurisdiction  of  a 
court  of  general  jurisdiction  in  this  state  to  render  a  given  judg- 
ment ma}*  be  attacked  collaterally.  The  proposition  in  Starbuck's 
Case  that  "it  is  a  fundamental  rule  that  no  court  can  acquire  juris- 
diction by  the  mere  assertion  of  it,  or  by  deciding  that  it  has  it," 
is  discussed  in  Van  Fleet's  Collateral  Attack  (page  472)  in  these 
words : 

"It  sounds  plausible,  but  •  *  *  the  fallacy  lies  In  confusing  law  with 
right.  A  judgment  rendered  after  the  utmost  care,  at  the  end  of  an  important 
trial,  may  not  be  right,  and  It  may  unjustly  sweep  away  the  life,  liberty, 
or  property  of  the  defendant;  yet  it  is  lawful,  and  a  Just  and  rightful  founda- 
tion for  the  titles  of  others;  and,  although  wrong  In  Itself,  It  is  lawful  and 
right  collaterally.  The  question  of  service  or  appearance  must  be  decided  by 
the  court  In  each  case,  as  a  question  of  fact;  and  it  is  the  allegation  of  the 
plaintiff  that  he  has  caused  service  to  be  made,  or  the  defendant  to  appear, 
which  gives  the  Jurisdiction  to  hear  his  evidence  on  that  point" 

Ferguson's  Case  came  again  before  the  court  of  appeals  in  86  N. 
Y.  609,  where  it  was  held  that  the  evidence  adduced  on  the  new  trial, 
for  the  purpose  of  showing  that  the  defendant  was  not  served,  was 
insufficient  to  rebut  the  presumption  in  favor  of  the  regularity  of  the 
judgment  It  was  also  cited  with  approval  in  People  v.  Warden  of 
County  Jail,  100  N.  Y.  20,  2  N.  E.  870,  which  was  an  appeal  from  an 
order  of  the  general  term  affirming  an  order  of  the  special  term  dis- 
missing a  writ  of  habeas  corpus,  and  remanding  relator  to  custody. 
It  is  again  cited  with  other  cases  in  Craig  v.  Town  of  Andes,  93 
N.  Y.  405,  as  authority  for  the  proposition  that  it  is  "now  well 
established  that  the  record,  whether  of  a  superior  or  inferior  court, 
is  never  conclusive  as  to  the  existence  of  a  jurisdictional  fact,  and 
that  a  defendant  may  show  a  want  of  jurisdiction,  although  the  rec- 
ord avers  to  the  contrary." 

Bolton  v.  Schriever,  135  N.  Y..  65,  31  N.  E.  1001,  was  an  action  of 
ejectment  to  recover  possession  of  a  lot  of  land  on  Tenth  avenue,  of 
which  Theodore  B.  Talmadge  died  seised.  Talmadge's  will  was  ad- 
mitted to  probate  by  the  surrogate  of  the  county  of  New  York. 
Plaintiffs'  position  was  that  Talmadge  was  not  an  inhabitant  of  New 
York  county  at  the  time  of  his  death,  and  therefore  the  surrogate 
had  no  jurisdiction  to  take  proofs  of  the  Will;  and,  as  there  was  no 
other  proof  of  the  execution >  of  the  will,  the  defendants  made  out  no 
title  to  the  land,  and  the  plaintiffs  were  entitled  to  recover  it  as 
heirs  at  law  of  Talmadge.  It  was  held,  as  the  surrogate  has  power 
and  is  bound  to  inquire  and  decide  whether  the  testator  was  an  in- 
habitant of  the  county  at  the  time  of  his  death,  his  decision  that  he 
was,  upon  legal  evidence  tending  to  support  it,  could  not,  in  the 
absence  of  fraud  or  collusion,  be  questioned.  For  the  same  reason, 
it  would  seem  that  a  judgment  of  a  court  of  general  jurisdiction 
should  be  protected  from  collateral  attack,  for,  before  the  court  can 
render  the  judgment,  it  must  decide,  upon  evidence  before  it,  that 
jurisdiction  of  the  defendant  has  been  acquired  in  the  manner  pro- 
vided by  statute. 
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In  the  recent  case  of  Murphy  v.  Shea,  143  N.  Y.  78,  37  N.  E.  675, 
an  action  brought  to  compel  a  purchaser  to  take  title,  which  he  had 
declined  to  accept  on  the  ground  that  it  was  not  marketable,  it  ap- 
peared that  the  seller  had  obtained  his  title  under  a  judgment  of 
foreclosure.  One  of  the  defendants  was  an  infant,  for  whom  a 
guardian  ad  litem  had  been  appointed  upon  a  verified  petition  pre- 
sented by  the  father  of  the  infant,  in  which  it  waa  stated  that  the 
summons  and  a  copy  of  the  complaint  were  served  on  the  infant  at  a 
time  stated.  After  the  sale  the  purchaser  procured  an  affidavit  of 
the  father,  in  which  he  stated  that  he  was  mistaken  when  he  said 
that  the  summons  and  complaint  had  been  served  on  the  infant  in 
the  petition  requesting  his  appointment  as  guardian  ad  litem,  and 
denied  that  the  infant  had  been  served.  On  the  affidavit  he  made  a 
motion  to  be  relieved  from  his  purchase,  and  the  motion  was  denied, 
and  he  compelled  to  take  title.  On  the  argument  in  the  court  of  appeals 
it  was  insisted  that  this  decision  constituted  another  adjudication 
as  to  the  jurisdiction  of  the  court  in  foreclosure  actions,  and  there- 
fore not  the  subject  of  collateral  attack.  This  proposition  the  court 
did  not  pass  upon.  Instead  it  said :  "If  we  assume  without  in  any 
manner  deciding  that  the  defendant  is  mistaken  in  that  matter,  the 
plaintiff  is  no  better  off."  And  then,  proceeding  with  the  assertion 
that  the  burden  rested  upon  the  plaintiff  to  show  that  there  was  no 
service,  it  demonstrated  that  the  burden  thus  resting  upon  him 
had  not  been  met 

The  decision  in  Washbon  v.  Cope,  144  N.  Y.  287,  39  N.  E.  388, 
in  which  the  opinion  of  the  court  was  delivered  by  the  learned 
judge  who  wrote  the  opinion  in  Murphy  v.  Shea,  supra,  persuades  us 
that  had  it  been  necessary  for  the  court  to  pass  upon  the  question 
whether  the  judgment  which  was  the  subject  of  consideration  in  that 
case  could  have  been  attacked  collaterally,  on  the  ground  that 
the  court  had  not  acquired  jurisdiction  by  the  service  of  the  summons 
and  complaint  upon  the  infant  defendant,  it  would  have  been  an- 
swered in  the  negative.  In  Washbon's  Case  it  was  contended  by 
Mrs.  Cope,  a  defendanf,  that  no  effect  could  be  given  to  a  certain 
decree  of  the  surrogate's  court,  because  she  was  not  served  with  a 
citation  in  the  proceeding,  and  the  alleged  appearance  of  the  at- 
torney therein  for  her  was  wholly  unauthorized,  by  reason  of  which 
the  surrogate  failed  to  acquire  jurisdiction.  This  position  the  court 
held  to  be  untenable.    It  said: 

"It  has  been  settled  by  an  unbroken  line  of  decisions  In  this  state,  running 
many  years  back,  that  unless  under  some  peculiar  and  extraordinary  circum- 
stances, not  existing  in  this  case,  the  objection  that  a  party  was  not  served, 
and  an  appearance  by  an  attorney  in  a  court  of  record  for  such  party  was 
unauthorized,  and  hence  that  the  judgment  was  without  jurisdiction,  cannot 
be  taken  in  a  collateral  proceeding  or  action,  and  that  the  party  is  confined 
to  a  motion  in  the  original  action  in  order  to  obtain  relief." 

As  authority  for  this  position,  it  cited,  among  other  cases,  Vilas  v. 
Railroad  Co.,  123  K.  Y.  440,  25  N.  E.  941.  In  Vilas'  Case,  it  is  true,  it 
was  not  necessary  to  pass  upon  the  question  whether  a  domestic  judg- 
ment of  a  court  of  general  jurisdiction  can  be  attacked  collaterally 
for  want  of  jurisdiction,  owing  to  the  failure  of  service  of  process  or 
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the  nonappearance  of  attorney;  for  the  question  was  raised  by  a 
motion  to  open  the  judgment,  and  to  set  aside  and  vacate  an  ap- 
pearance in  the  action  by  an  attorney.  The  authorities,  however, 
bearing  upon  this  general  question,  are  quite  fully  considered;  the 
court  holding  that  it  has  become  the  settled  practice  in  this  state  that 
relief  against  a  judgment  rendered  against  a  party  upon  an  unau- 
thorized appearance  of  an  attorney  in  his  name  is  to  be  sought  in  a 
direct  application  to  the  court  by  motion  in  the  action  in  which  the 
unauthorized  appearance  was  entered,  and  that  equity  will  not  take 
jurisdiction  to  set  aside  a  judgment  unless  the  court  can  rje  that 
the  circumstances  are  such  that  the  right  to  or  measure  of  relief 
cannot  properly  be  determined  on  motion.  While  these  later  de- 
cisions do  not  in  terms  overthrow  the  rule  of  Ferguson's  Case,  they 
accomplish  practically  that  result  by  restricting  its  operation  to  a 
limited  class  of  cases  in  which  relief  cannot  be  had  on  a  motion. 
They  clearly  deny  the  right  of  the  defendant  Felix  to  attack  this 
judgment,  which  was  rendered  upon  evidence  of  service  of  the  sum- 
mons upon  him  other  than  by  direct  motion,  for  he  had  full  knowl- 
edge of  the  fact  that  the  judgment  roll  contained  an  affidavit  show- 
ing that  service  had  been  made  upon  him  prior  to  the  sale  under 
which  the  defendant  became  the  purchaser,  and  had  full  opportunity 
to  obtain  relief,  if  he  was  entitled  to  any,  by  a  motion  to  open  the 
judgment.  Our  conclusion,  therefore,  is  that  the  title  is  marketable. 
The  order  should  be  affirmed,  with  f  10  costs  and  printing  disburse- 
ments. 

VAN  BRUNT,  P.  J.  I  concur,  upon  the  ground  that  there  is  no 
reasonable  ground  to  suppose  that  Felix  could  succeed  in  setting 
aside  this  judgment  by  a  direct  proceeding. 

O'BRIEN,  J.,  concurs. 

(86  Hun,  590.) 

BEVINS  v.  ALBRO. 

(Supreme  Court,  General  Term,  Third  Department  May  29,  1895.) 

Attohnky's  Lien— Jddomknt  kor  Costs. 

Under  Code  Civ.  Proc.  §  66,  giving  an  attorney  a  Hen  from  the  commence- 
ment of  an  action,  or  the  service  of  an  answer  containing  a  counterclaim 
on  his  client's  cause  of  action  or  counterclaim,  and  providing  that  the  lien 
shall  attach  to  a  verdict,  judgment,  etc.,  In  his  client's  favor,  the  lien  in 
favor  of  defendant's  attorney  on  a  judgment  rendered  in  favor  of  defend- 
ant for  costs  attaches  immediately  on  its  rendition,  and  therefore  a  judg- 
ment against  defendant  In  another  action  between  the  same  parties  cannot 
be  set  off  against  It. 

Appeal  from  special  term,  Warren  county. 

Two  actions  by  Stanley  H.  Bevins  against  Annie  Albro.  Both 
actions  were  brought  for  the  same  cause  of  action,  viz.  for  the  serv- 
ices and  disbursements  of  plaintiff  as  attorney  for  said  Annie  Albro 
in  an  action  wherein  one  Sheehy  was  defendant  and  said  Albro 
plaintiff.  In  action  No.  1  a  judgment  for  costs  was  rendered 
against  plaintiff;  amounting  to  $ 81.80;  in  the  other  action,  No.  2, 
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judgment  was  rendered  in  his  favor  for  $163.55  damages  and  costs. 
An  order  was  entered  staying  all  proceedings  on  an  execution  here- 
tofore issued  by  defendant  in  action  No.  1  until  the  determination 
of  an  appeal  taken  by  defendant  in  a  2tion  No.  2,  and  directing  that, 
in  case  the  judgment  in  action  No.  2  be  affirmed,  the  judgment  in 
action  No.  1  be  set  off  against,  and  applied  towards  the  satisfaction 
of,  the  judgment  in  action  No.  &  From  said  order,  defendant  ap- 
peals. Reversed. 

,  Argued  before  PUTNAM,  P.  J.,  and  HERRICK,  J. 

S.  M.  Richards  (G.  H.  Sturges,  of  counsel),  for  appellant 
Lyman  Jenkins,  for  respondent 

HERRICK,  J.  We  have  heretofore  held  that  the  costs  recov- 
ered in  an  action  belong  to  the  attorney,  without  any  assign- 
ment; and  that  the  claim  of  the  attorney  thereto  is  superior  to  the 
right  of  the  adverse  party  in  the  action  to  set  off  claims  against  the 
successful  party.  Delaney  v.  Miller,  84  Hun,  244,  32  N.  Y.  Supp. 
505.  A  distinction  is  sought  to  be  made  between  an  attorney  for 
a  plaintiff  and  an  attorney  for  a  defendant,  where  no  counterclaim 
is  contained  in  the  answer.  And  it  is  claimed  that  under  section 
G6  of  the  Code  of  Procedure  attorneys  for  defendant  only  have 
liens  for  costs,  or  are  entitled  thereto,  when  the  answer  contains  a 
counterclaim.  Section  66  was  not  intended  as  a  limitation  upon 
liens  of  attorneys  for  their  costs,  but  as  an  extension ;  it  was  intend- 
ed as  an  additional  security  to  them.  By  it  the  lien  is  made  to  at- 
tach to  the  cause  of  action,  whether  that  cause  of  action  is  set  forth 
in  a  complaint  or  in  an  answer  by  way  of  counterclaim;  and  it  at- 
taches just  as  soon  as  it  is  asserted, — in  the  case  of  a  plaintiffs 
attorney,  when  the  summons  is  served;  in  the  case  of  a  defendant's 
attorney,  when  the  answer  is  served,  if  it  contains  a  counterclaim. 
The  only  change  in  the  law  effected  by  the  section  is  to  give  attor- 
neys liens  upon  causes  of  action  before  they  are  perfected  into 
judgments.  Obviously,  an  attorney  for  a  defendant  who  has 
no  cause  of  action  to  assert  gets  no  benefit  under  the  section,  and 
therein  is  the  only  difference  between  liens  for  plaintiffs'  and  de- 
fendants' attorneys;  it  is  a  difference  that  only  obtains  before  judg- 
ment. 

The  cases  of  Pierson  v.  Safford,  30  Hun,  521,  and  Levis  v.  Burke, 
51  Hun,  71, 1  referred  to  to  sustain  the  claim  that  attorneys  for  de- 
fendants who  have  not  pleaded  counterclaims  have  no  liens  for 
costs,  are  both  cases  arising  upon  settlements  made  before  judg- 
ments obtained,  without  paying  the  attorneys  for  their  services, 
and,  there  being  no  counterclaims,  there  was  nothing  to  which  the 
liens  could  attach;  and  therefore  the  court  held  in  each  case  that 
it  did  not  come  under  the  provisions  of  section  66,  and  the  attorney 
could  get  no  relief  at  its  hands.  Here  a  judgment  has  been  ob- 
tained by  the  defendant  for  costs.  The  lien  of  his  attorney  at- 
taches upon  its  rendition.  Unlike  the  cases  of  Pierson  v.  Safford 
and  Levis  v.  Burke,  there  is  here  something  in  existence,  upon 

i  3  N.  Y.  Supp.  380. 
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which,  or  to  obtain  which,  the  attorney  has  exercised  his  skill  and 
spent  his  labor,  and  npon  which  the  court  can  act  to  protect  him. 
"It  has  long  been  settled  that  an  attorney  has  a  lien  for  bis  costs 
and  compensation  npon  the  judgment  recovered  by  him."  Marshall 
y.  Much,  51  N.  Y.  140.  It  makes  no  difference  whether  the  at- 
torney is  attorney  for  a  plaintiff  or  for  a  defendant  These  views 
lead  to  a  reversal  of  the  order  appealed  from.  Order  reversed, 
with  costs  and  disbursements. 


(12  Misc.  Rep.  230.) 

DELAWARE,  L.  &  W.  R.  CO.  v.  NEW  YORK,  S.  &  W.  R.  CO. 

(Supreme  Court,  Special  Term,  Erie  County.  April,  1885.) 

1.  Foreign  Corporations— Jurisdiction  —  Cause  of  Action  Arising  within 

State. 

Whether  a  cause  of  action  arose  within  the  state,  so  as  to  give  the  court 
jurisdiction  of  an  action  between  foreign  corporations  (Code  Civ.  Proc.  § 
1780),  is  determined  exclusively  by  the  allegations  of  the  pleadings,  and 
affidavits  cannot  be  received  in  consideration  of  such  question. 

2.  Same — Breach  op  Conthact. 

In  an  action  between  two  foreign  railroad  companies  by  which  plaintiff 
seeks  to  enjoin  defendant  from  violating  the  terms  of  a  contract  for  trans- 
portation in  the  foreign  state,  the  cause  of  action  Is  not  one  arising  In 
New  York. 
8.  Same— Comity. 

The  courts  of  New  York  will  decline,  on  the  ground  of  comity,  to  enjoin 
the  breach  of  a  contract  by  a  foreign  railroad  company  for  transportation 
In  such  foreign  state. 
i.  Jurisdiction— Mode  or  Raising  Objection. 

An  objection  that  the  court  had  no  jurisdiction  of  the  subject-matter  of 
the  action  must  be  raised  by  demurrer  or  answer,  and  not  by  motion  to 
dismiss  the  complaint 

Action  by  the  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany against  the  New  York,  Susquehanna  &  Western  Railroad  Com- 
pany. Plaintiff  moves  to  continue  an  injunction,  and  defendant 
moves  to  dismiss  the  action  or  set  aside  the  service  of  summons  and 
complaint. .  Denied. 

Sherman  S.  Rogers  (John  George  Milburn  and  M.  E.  Olmsted,  of 
counsel),  for  plaintiff. 

James  C.  Carter  (E.  Carlton  Sprague  and  George  E.  Brownell,  of 
counsel),  for  defendant 

GREEN,  J.  This  matter  comes  before  the  court  upon  the  order 
to  show  cause  why  the  preliminary  injunction  granted  plaintiff  should 
not  be  continued  in  force.  And  also  upon  an  order  to  show  cause, 
obtained  by  the  defendant,  "why  this  action  should  not  be  dismissed, 
or  the  service  of  the  summons  and  complaint  herein  vacated  and  set 
aside." 

We  will  consider  the  last  motion  first.  As  there  is  nothing  in 
the  affidavit  showing  that  service  was  not  regularly  made  in  con- 
formity with  the  provisions  of  the  Code,  we  must  assume  that  the 
defendant  is  properly  brought  into  court,  and  that  jurisdiction  of 
the  ''person"  of  the  corporation  has  been  acquired.    Consequently  the 
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motion  to  dismiss  the  action  or  to  vacate  the  service  of  the  summons 
cannot  be  maintained  on  the  ground  that  the  court  has  no  jurisdiction 
of  the  "person"  of  the  defendant 

But  the  court  is  also  asked  to  dismiss  the  action  upon  the  ground 
that,  as  both  parties  are  foreign  corporations,  the  court  has  no  juris- 
diction of  the  cause  of  action  alleged  in  the  complaint,  and  possesses 
no  power  to  grant  the  relief  demanded.  Whether  the  alleged  cause 
of  action  arose  within  the  state,  or  within  the  boundaries  of  a  foreign 
state,  must  be  determined  by  the  allegations  of  the  pleadings  exclu- 
sively, and  no  affidavits  can  be  received  in  the  consideration  of  that 
question.  Therefore  we  hold  that  affidavits  presented  have  no  rele- 
vancy to  the  matters  to  be  determined,  and  are  not  properly  before 
the  court.  The  regular  mode  of  raising  the  question  of  jurisdiction 
of  the  cause  of  action,  or  of  the  subject-matter  of  the  action,  or  of  the 
power  of  the  court  to  grant  the  particular  relief  prayed  for,  is  by  the 
interposition  of  a  demurrer  or  answer  to  the  complaint.  A  mere 
motion  to  dismiss  the  action  on  that  ground  is  not  the  proper  method 
of  procedure,  and  it  ought  not  to  be  entertained.  Atlantic  &  P. 
Telegraph  Co.  v.  Baltimore  &  O.  R.  Co.,  87  N.  Y.  357;  Toronto  Gen- 
eral Trust  Co.  v.  Chicago,  etc.,  R.  Co.,  32  Hun,  192.  This  objection 
is  raised  by  defendant's  answer,  and  may  be  determined  on  the  trial 
of  the  action,  and  we  doubt  the  propriety  of  entertaining  the  motion 
at  special  term.  It  follows  that  the  motion  to  dismiss  the  action  on 
this  ground  must  be  denied. 

But  the  defendant  also  prays  for  such  other  and  further  relief  as 
may  be  just  in  the  premises.  It  appears  that  the  preliminary  in- 
junction granted  was  vacated  upon  defendant's  giving  an  undertak- 
ing as  provided  by  section  629,  Code  Civ.  Proc,  but  previous  thereto 
leave  was  granted  plaintiff  to  move  to  continue  such  injunction, 
and  a  motion  for  that  purpose  is  now  made.  The  question  is  now 
presented  whether  the  courts  of  this  state  have  or  possess  juris- 
diction of  the  cause  of  action  alleged  in  the  complaint,  and  that  de- 
pends upon  the  determination  of  the  question  whether  the  cause  of 
action  arose  within  the  state.  It  is  also  to  be  considered  whether 
this  court  has  any  power  to  grant  the  particular  relief  preyed  for, 
and  whether  a  decree  enjoining  a  foreign  railroad  corporation  from 
doing,  in  the  foreign  domicile,  the  acts  and  things  stated  in  the 
prayer  for  relief,  would  be  there  regarded  as  of  any  binding  force, 
effect,  or  validity;  and,  further,  whether  the  court,  sitting  as  a  court 
of  equity,  might  not  properly  decline  to  grant  injunctive  relief  in 
the  particular  case,  even  though  it  possessed  jurisdiction  of  an  ac- 
tion for  damages.  In  the  first  place  it  should  be  observed  that  in 
our  opinion  the  statute  of  1855  (chapter  244)  has  no  important  or 
material  bearing  upon  the  case.  It  does  not  confer  upon  the  plain- 
tiff any  special  power  or  authority,  either  in  respect  to  the  making 
of  contracts  in  the  prosecution  of  its  lawful  business,  or  in  respect 
to  its  legal  capacity  to  sue.  By  the  common  law,  a  foreign  corpora- 
tion could  maintain  a  suit  at  law  or  in  equity  in  the  courts  of  this 
state.  Bank  v.  North,  4  Johns.  Ch.  372;  Bank  v.  Thorp,  6  Cow.  47; 
Bank  of  Commerce  v.  Rutland,  etc.,tR.  Co.,  10  How.  Pr.  7.  And  leg- 
islative authority  to  sue  at  law  upon  filing  security  for  costs  was 
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conferred  by  the  Revised  Statutes.  2  Rev.  St.  p.  457,  §  L  And  a 
foreign  corporation  may  make  and  enforce  in  this  state  contracts 
which  by  its  charter  it  is  competent  to  enter  into,  and  which  are 
not  forbidden  by  law  or  contrary  to  the  public  policy  of  the  state. 
Bard  v.  Poole,  12  N.  Y.  495;  2  Rev.  St  p.  457,  §  2.  The  statute  of 
1855  also  subjects  the  plaintiff  to  liability  to  be  sued  in  any  of  our 
courts;  but  that  provision  must  be  taken  with  reference  to  the  exist- 
ing provisions  of  the  law  relating  to  suits  against  foreign  corpora- 
tions, and  the  subsequent  amendments  or  alterations  thereof,  and 
with  regard  to  the  jurisdiction  of  the  particular  court 

But  the  question  here  is  not  as  to  the  legal  capacity  of  the  plain- 
tiff to  sue  nor  its  liability  to  be  sued,  nor  as  to  its  power  to  make 
contracts  to  be  performed  in  the  foreign  domicile,  but  as  to  the  lia- 
bility of  defendant  to  be  sued  in  our  courts  upon  the  cause  of  action 
alleged,  and  to  be  enjoined  here  from  exercising  some  of  its  corpo- 
rate powers  and  franchises  in  the  foreign  state;  in  other  words, 
whether  this  court  has  jurisdiction  of  the  cause  of  action,  or  any 
power  to  grant  a  decree  that  would  be  effectual  in  the  foreign  state. 
The  act  of  1855  has  no  bearing  whatever  upon  this  question.  By 
the  rules  of  the  common  law,  service  of  process  on  the  president  or 
principal  officer  of  a  corporation  must  be  within  the  jurisdiction 
of  the  sovereignty  where  the  artificial  body  exists.  And,  inasmuch 
as  the  corporation  can  have  no  legal  existence  out  of  the  boundaries 
of  the  sovereignty  that  created  it,  it  follows  that,  if  a  foreign  cor- 
poration can  be  brought  into  court,  it  must  be  by  some  statutory  pro- 
vision. "It  may  be  conceded  that,  before  the  Revised  Statutes,  a 
foreign  corporation  could  not  be  sued  at  law  in  invitum  in  our  courts." 
Gibbs  v.  Insurance  Co.,  63  N.  Y.  116.  In  other  words,  that  our 
courts  had  no  common-law  jurisdiction  of  such  corporations,  and 
could  acquire  none  without  their  consent.  Whitehead  v.  Railway 
Co.,  18  How.  Pr.  230  :  Hann  v.  Improvement  Co.,  7  Civ.  Proc.  R.  223. 
"We  must  look,  therefore,  to  the  statutes  for  authority  or  jurisdiction 
to  entertain  this  particular  action.  By  the  provisions  of  the  Revised 
Statutes  (2  Rev.  St  p.  459,  §  15,  as  amended  by  Laws  1849,  c.  107), 
relating  to  "proceedings  by  and  against  corporations  in  courts  of 
law,"  jurisdiction  was  conferred  of  actions  for  the  recovery  of  any 
debt  or  damages  arising  on  contract  executed  or  delivered  within 
this  state,  or  upon  any  cause  of  action  arising  therein.  The  same 
legislature  of  1849,  later  in  the  session,  added  section  427  to  the 
Code  of  Procedure,  by  which  an  action  was  authorized  to  be  main- 
tained "by  a  plaintiff,  not  a  resident  of  the  state,  when  the  cause  of 
action  shall  have  arisen  or  the  subject  of  the  action  shall  be  situated 
within  this  state."  There  is  no  limitation  here  to  actions  at  law 
or  actions  for  damages. 

By  section  1780,  Code  Civ.  Proc,  "an  action  against  a  foreign  cor- 
poration may  be  maintained  by  another  foreign  corporation  or  by 
a  nonresident,  in  one  of  the  following  cases  only:  (1)  Where  the 
action  is  brought  to  recover  damages  for  the  breach  of  a  contract 
made  within  the  state  or  relating  to  property  situated  within  the 
state  at  the  time  of  the  making  thereof.  *  *  •  (3)  Where  the 
cause  of  action  arose  within  the  state,  except  where  the  object  of  the 
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action  is  to  affect  the  title  to  real  property  situated  without  the 
state."  Did  the  cause  of  action  arise  within  this  state?  By  tbe 
terms  of  the  contract  defendant  was  to  deliver  the  coal  in  Pennsyl- 
vania, and  to  pay  for  its  transportation  in  New  York.  "The  breach 
of  duty  is  substantially  the  cause  of  action."  10  How.  Pr.  9.  'The 
cause  of  action  arises  when  that  is  not  done  which  ought  to  have  been 
done,  or  that  is  done  which  ought  not  to  have  been  done.  But 
the  time  when  the  cause  of  action  arises  determines  also  the  place 
where  it  arises,  for  when  that  occurs  which  is  the  cause  of  action 
the  place  where  it  occurs  is  the  place  where  the  cause  of  action 
arises."  Bank  v.  Lacombe,  84  N.  Y.  385;  Toronto  General  Trust 
Co.  v.  Chicago,  etc.,  R.  Co.,  32  Hun,  192. 

The  ground  of  the  action,  the  foundation  upon  which  it  is  based,  is 
not  the  refusal  to  pay  in  New  York,  but  rather  the  refusal  to  deliver 
the  coal  in  Pennsylvania,  and  that  is  the  breach  of  the  obligation 
complained  of.  In  other  words,  this  action  is  not  brought  to  recover 
damages  for  the  breach  of  the  contract,  but  to  enjoin  and  restrain 
the  defendant  from  violating  the  terms  of  the  contract  in  that  state; 
in  substance  and  effect,  to  compel  or  enforce  the  performance  of  its 
provisions  in  the  foreign  jurisdiction.  None  of  the  matters  and 
things  that  plaintiff  seeks  to  enjoin  the  defendant  from  doing,  or  to 
enforce  the  performance  of,  are  required  by  the  agreement  to  be 
done  in  this  state,  nor  could  they  be  performed  here.  It  is  diffi- 
cult, therefore,  to  perceive  how  it  can  be  maintained  that  this  cause 
of  action  arose  here. 

But  there  are  broader  grounds  upon  which  the  decision  of  this 
matter  may  be  placed,  and  they  afford  insuperable  objections  to  the 
exercise  by  the  courts  of  this  state  of  the  power  to  enforce,  by  in- 
junction or  in  any  other  method  of  procedure,  a  contract  made  by 
two  foreign  railroad  companies  in  respect  to  the  business  of  trans- 
portation in  the  foreign  state,  and  imposing  restrictions  upon  one 
of  them  in  the  full  exercise  of  the  corporate  rights,  powers,  and  fran- 
chises conferred  by  the  foreign  sovereignty.  These  railroad  compa- 
nies are,  in  some  sense,  public  corporations  of  Pennsylvania.  Their 
roads  are  public  highways  in  that  state,  and  the  extensive  powers 
they  exercise,  and  the  duties  and  obligations  imposed  upon  them  by 
the  law,  are  to  a  great  extent  public  in  their  nature  and  character, 
and  they  peculiarly  relate  to  the  people  of  the  state  by  which  they 
were  created.  Any  attempt  to  interfere  by  injunction  with  the  busi- 
ness of  railroad  transportation  in  Pennsylvania,  or  to  regulate  or 
control  the  railroad  company  in  the  exercise  of  its  corporate  rights 
and  powers,  or  to  restrain  it  to  the  least  extent  in  the  full  perform- 
ance of  its  public  duties,  would  undoubtedly  be  viewed  by  the  courts 
of  that  state  as  an  impertinent  interference  with  its  domestic  affairs 
and  the  due  administration  of  the  local  concerns  of  an  independent 
sovereignty.  As  a  matter  of  comity  between  the  states,  we  are 
bound  by  every  consideration  of  policy,  expediency,  and  propriety  to 
abstain  from  taking  jurisdiction  of  a  controversy  of  this  character. 
"It  is  clear  that  no  duty  devolves  upon  this  state  to  entertain  juris- 
diction of  the  controversy.  Indeed,  it  might  well  be  suggested  that 
to  do  so,  instead  of  comity,  would  savor  somewhat  of  impertinent 
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interference.  •  *  *  Even  the  domestic  origin  of  the  cause  of 
action,  although  allowed  by  the  Code,  existing  alone,  might,  and 
probably  would,  be  disregarded  by  other  states  when  called  upon  to 
give  effect  to  the  judgment.  *  *  *  To  say  in  such  a  case  that 
the  cause  of  action  exists  or  has  arisen  in  New  York,  or  that  the 
legislature  contemplated  assuming  jurisdiction  in  such  a  case,  would 
seem  little  short  of  preposterous."  Cumberland  Coal  &  Iron  Co. 
v.  Hoffman  Steam  Coal  Co.,  30  Barb.  171.  The  complaint  implies 
a  wrong,  a  breach  of  duty,  done  or  suffered  by  the  defendant,  to 
the  injury  of  the  plaintiff,  for  which  the  relief  asked,  if  obtained, 
will  be  a  remedy.  The  cause  of  action  is  the  right  to  that  remedy, 
and  that  accrued  and  the  cause  of  action  arose  when  and  where  the 
wrong  or  breach  of  duty  was  done  or  suffered.  Id.  1G9.  The  whole 
controversy  appropriately  belongs  to  the  tribunals  of  Pennsylvania, 
the  creator  of  these  artificial  bodies,  and  not  to  the  tribunals  of  this 
state;  and  this  court  may  well  decline  to  assume  jurisdiction  or  to 
grant  the  equitable  relief  by  injunction.  To  warrant  the  granting 
of  such  relief  in  any  case  against  a  foreign  corporation,  in  respect 
to  acts  to  be  done  or  performed  in  the  foreign  domicile,  "there  must 
be  either  a  necessity  or  a  fitness  suggested  by  the  peculiar  circum- 
stances." Id.  171.  Assuming  that  a  suit  in  equity  for  an  injunc- 
tion may  be  maintained  by  one  foreign  corporation  against  another 
in  some  cases, — even  though  it  may  operate  upon  and  affect  its  ac- 
tions in  the  common  domicile, — it  is  very  clear  to  us  that  this  is  not 
one  of  them;  and,  even  assuming  that  the  cause  of  action  partly  arose 
within  the  state,  it  by  no  means  follows  that  the  plaintiff  is  entitled 
to  call  into  exercise  the  equitable  powers  of  the  court,  and  to  obtain 
relief  for  the  enforcement  of  the  contract  by  an  injunction  order. 

The  order  restrains  the  defendant  from  "in  any  wise"  violating 
the  agreement  set  forth  in  the  complaint,  and  from  transporting  to 
market  any  anthracite  coal  whatsoever  from  lands  in  the  Lackawanna 
valley  over  any  other  railroad  or  in  any  other  manner  than  as  speci- 
fied in  the  agreement,  and  from  delivering  to  the  Wilkesbarre  Rail- 
road Company,  or  any  other  carrier,  any  of  the  anthracite  coal 
mentioned  in  the  complaint,  and  which  by  the  agreement  was  to 
be  transported  by  the  plaintiff;  and  also  from  receiving  from  the 
Wilkesbarre  Company  any  coal  either  belonging  to  or  controlled  by 
the  defendant,  and  which  under  said  agreement  was  to  be  transported 
by  the  plaintiff,  and  from  diverting  to  said  company,  or  to  the  rail- 
road of  any  other  company,  any  of  the  said  coal,  "or  in  any  other 
respect  violating  or  failing  to  perform  the  said  agreement"  The 
effect  of  this  injunction  is  not  only  to  restrain  the  defendant  from 
transporting  the  coal  over  its  railroad  as  now  constructed  or  as  here- 
after extended,  but  also  from  delivering  it  for  transportation  to  any 
other  railroad  company  or  public  carrier;  and  it  thus  operates  on 
and  affects  other  railroad  corporations  in  Pennsylvania,  and  pre- 
vents them,  to  this  extent,  from  exercising  their  corporate  powers 
and  performing  their  corporate  duties  as  public  carriers.  And,  as 
it  attempts  to  enjoin  the  defendant  from  receiving  the  coal  from  the 
Wilkesbarre  Company,  it  hinders  and  prevents  that  company  from 
transporting  and  delivering  it    Whether  the  provisions  of  such  a 
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contract  are  valid  or  not,  and  whether  or  not  the  defendant  may  be 
enjoined  from  violating  it,  and  in  what  respects  and  to  what  extent 
it  may  be  enjoined,  are  questions  to  be  answered  and  determined 
by  the  laws  of  Pennsylvania,  to  be  ascertained  by  an  examination  of 
the  legislative  acts  and  the  adjudications  of  the  courts,  and  by  the 
judicial  tribunals  of  that  state  must  they  be  ultimately  detennined. 
The  contract  may  be  opposed  to  some  doctrine  of  '"public  policy" 
prevailing  in  that  state,  or  it  may  violate  some  rule  of  the  common 
law,  or  it  may  be  in  contravention  of  the  "spirit,"  if  not  the  letter, 
of  some  provision  of  the  charter  of  incorporation,  or  of  some  provision 
of  the  statutes  relating  to  railroad  companies,  but  the  decision  of  these 
questions  peculiarly  and  most  appropriately  belongs  to  the  courts  of 
the  state  by  which  these  corporations  were  created,  and  which  are  reg- 
ulated and  controlled  by  the  legislative,  executive  or  administrative, 
and  judicial  authorities  or  tribunals  there  existing.  The  validity, 
obligation,  and  interpretation  of  the  contract  must  be  determined 
by  the  laws  and  public  policy  of  Pennsylvania. 

This  court  should  not  intermeddle  in  a  controversy  of  this  nature, 
arising  between  two  railroad  corporations  of  a  sister  state,  and  to 
specifically  enforce  a  contract  of  such  a  character,  by  enjoining  the 
defendant  from  doing  certain  acts  in  the  foreign  domicile.  How 
would  the  courts  of  Pennsylvania  regard  an  injunction  issued  by 
this  court  if  the  controversy  should  be  transferred  there?  Suppose 
either  of  these  parties  should  institute  a  proceeding  in  the  courts 
of  that  state,  even  after  final  judgment  for  the  plaintiff  rendered 
here,  would  the  matters  here  determined  be  regarded  as  res  adjudi- 
cata?  Would  the  judgment  operate  as  a  bar  or  an  estoppel?  Sap- 
pose  the  courts  there  should  be  of  the  opinion  that  the  contract  was 
invalid  for  any  reason,  or  upon  any  ground  of  public  policy  or  stat- 
utory law,  would  they  hold  themselves  bound  by  the  adjudication 
here,  give  effect  to  the  judgment,  and  enjoin  the  defendant  from  do- 
ing acts  which,  in  their  opinion,  it  had  a  legal  right  to  do?  No  au- 
thority or  precedent  has  been  produced,  and  we  believe  none  can 
be  found,  in  support  of  this  injunction.  By  one  of  the  provisions  of 
this  contract  the  defendant  agrees  not  to  build  a  line  between  the 
collieries  and  Gravel  Place,  and  the  language  of  the  injunction  is 
broad  enough  to  cover  this,  but,  of  course,  it  would  be  regarded  as 
a  nullity  in  Pennsylvania. 

Plaintiff's  counsel  insists  that  the  transportation  part  of  the  con- 
tract is  severable  from  that  pertaining  to  the  relations  of  the  parties 
as  coal  owners  and  coal  sellers;  that  the  provisions  relating  to  the 
production  of  the  coal,  the  area  in  which  it  might  not  be  sold,  and  the 
price  at  which  it  should  be  sold,  were  foreign  to  the  actual  transpor- 
tation of  the  coal  tendered  for  transportation.  Conceding  this,  it 
does  not  follow  that  the  court  should  sustain  an  injunction  pendente 
lite.  The  fact  that  there  are  grave  questions  of  public  policy  in- 
volved in  this  controversy,  which  must  ultimately  be  determined  by 
the  judicial  tribunals  of  Pennsylvania,  and  these  matters  arise  out 
of  one  and  the  same  contract,  and  are  intimately  connected  with  the 
traffic  arrangements,  is  sufficient  warrant  for  a  court  of  equity  to 
decline  to  issue  an  injunction  before  the  trial  of  the  whole  matters 
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in  controversy.  We  are  not  called  upon  to  make  a  decision  upon 
the  validity  of  this  contract,  or  any  part  of  it,  nor  do  we  intend 
that  the  views  here  expressed  respecting  the  power  and  jurisdiction 
of  the  court  to  grant  a  final  judgment  shall  conclude  the  court  upon 
the  final  hearing,  so  as  to  preclude  it  from  making  a  re-examina- 
tion of  the  questions  involved.  It  is  sufficient  for  the  present  purpose 
to  hold  that,  for  the  reasons  given,  the  right  of  the  plaintiff  to 
maintain  this  action  is  one  of  great  doubt,  and  in  such  cases  a  pre- 
liminary injunction  is  never  granted.  In  the  language  of  the  court 
in  Chase  v.  Vanderbilt,  37  N.  Y.  Super.  Ct  356,  "it  seems  to  me  that 
the  examination  into  the  question  of  the  foundation  of  the  plaintiff's 
right  to  any  judgment  must  inevitably  extend  beyond  the  jurisdic- 
tion of  this  court,  and  must  have  reference  to  the  obligations  and 
business  of  a  foreign  corporation  in  a  foreign  state.  The  examina- 
tion of  the  questions  involved  relate  to  subjects  beyond,  and  over 
which  this  court  has  no  control."  And  the  court  cannot  obtain  juris- 
diction by  acting  on  its  directors.  Affirmed  in  62  N.  Y.  307.  In 
the  case  of  Atlantic  &  P.  Telegraph  Co.  v.  Baltimore  &  O.  R  Co., 
46  N.  Y.  Super.  Ct.  377,  where  an  action  for  injunction  was  brought 
by  a  domestic  corporation  against  a  foreign  and  domestic  corporation, 
the  court  discusses  the  question  of  the  power  of  the  court  to  enjoin 
foreign  corporations  from  doing  certain  acts  in  the  foreign  state.  Id. 
384,  386, 398, 416, 417.  "The  defendants  are  a  corporation  organized 
under  the  laws  of  New  Jersey,  and  must  be  deemed  nonresidents  of 
this  state.  This  judgment,  therefore,  cannot  be*  enforced  by  process 
of  attachment  and  proceedings  as  for  a  contempt  as  against  citizens 
of  this  state.  Such  an  attempt  and  proceeding  would  obviously 
prove  utterly  abortive."  Id.  425,  quoting  People  v.  Central  R.  Co., 
42  N.  Y.  306. 

The  liabilities  which  the  defendant  is  under,  as  well  as  those  which 
the  plaintiff  has  assumed,  must  be  determined  by  the  local  laws  of 
that  state,  where  they  were  created  as  administered  by  its  appropri- 
ate tribunals.  At  every  step  these  must  have  the  right  to  determine, 
as  occasions  for  intervention  arise,  whether  the  duties  imposed  upon 
the  defendant  are  being  performed  and  the  laws  of  the  state  observed. 
Its  own  rights  in  making  contracts  like  that  here  presented  must 
depend  on  the  local  laws  which  govern  its  creation,  and,  whatever 
these  may  be,  we  have  no  such  control  over  it  that  we  could  enforce 
any  decree  against  it  Kansas  &  E.  R.  Const.  Co.  v.  Topeka,  S.  & 
W.  R  Co.,  135  Mass.  38. 

Aside  from  the  question  of  power  depending  on  the  right  of  juris- 
diction, we  regard  it  as  within  the  power  of  this  court,  sitting  as  a 
court  of  equity,  to  decline  to  exercise  jurisdiction  in  such  cases,  re- 
ferring parties  to  the  tribunals  of  the  state  upon  whose  laws  their 
relations  and  rights  peculiarly  depend,  and  where  alone  they  can  be 
effectually  and  properly  administered.  Smith  v.  Insurance  Co.,  14 
Allen,  343.  Where  the  cause  of  action  arises  abroad;  where  it 
affects  only  the  internal  government  of  the  corporation;  where  the 
judgment,  if  rendered,  cannot  be  in  any  way  enforced  against  them, 
except  by  injunction  against  the  individual  members  of  the  corpora- 
tion, and  the  party  has  an  ample  remedy  in  the  state  where  the  cor 
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poration  has  a  legal  existence, — the  courts  here  may  well  decline  ex- 
ercising an  equitable  jurisdiction  in  such  a  case.  Howell  v.  Railway 
Oo.,  51  Barb.  379.  The  motion  to  dismiss  the  action  or  to  set  aside 
the  service  of  the  summons  and  complaint  is  denied.  The  motion 
to  continue  the  injunction  is  denied,  and  the  same  is  vacated  and  set 
aside.    Motions  denied. 


PEOPLE  ex  rel.  ARGUS  CO.  v.  PALMER  et  alt 

(Supreme  Court,  Special  Term,  Albany  County.  May  15,  1896.) 

Public  Printing — Lowest  Biddek. 

A  concurrent  resolution  by  the  two  houses  of  the  legislature  calling  for 
the  printing  of  extra  copies  of  bills  is  not  a  "law,"  within  Laws  1892,  c 
682,  §S  72,  77,  providing  that  the  contract  for  legislative  printing  shall  in- 
clude certain  additional  copies  of  bills  "when  ordered  by  statute,"  and  any 
extra  number  of  copies  "whenever  ordered  by  law";  and  therefore  the 
extra  copies  called  for  by  such  resolution  cannot  be  considered  in  de- 
termining who  is  the  lowest  bidder. 

Application  by  the  Argus  Company  for  a  writ  of  mandamus  to 
compel  John  Palmer,  as  secretary  of  state,  James  A.  Roberts,  as 
comptroller,  and  Theodore  £.  Hancock,  as  attorney  general,  com- 
posing the  board  to  award  the  contract  of  legislative  printing  ex- 
cept session  laws  and  slips.  Granted. 

Amasa  J.  Parker,  Jr.,  for  relator. 

W.  E.  Kisselburgh,  Jr.,  Dep.  Atty.  Gen.,  for  defendants. 
William  M.  Ivins  and  John  J.  Montignani,  for  John  E.  Milholland. 

LANDON,  J.  The  question  presented  is  whether,  under  the  stat- 
ute authorizing  the  defendants,  as  the  board  to  award  the  contract 
for  certain  public  and  legislative  printing  to  the  lowest  bidder,  they 
can  adopt  as  a  basis  for  computation,  in  order  to  determine  who  is 
the  lowest  bidder,  extra  copies  of  legislative  bills,  assumed  by  the 
board  to  be  called  for  and  ordered  by  the  concurrent  resolution 
of  the  senate  and  assembly  in  1892,  such  extra  copies  being  in  ex- 
cess of  the  number  of  copies  authorized  to  be  printed  by  section 
72  of  the  legislative  act  Laws  1892,  c.  682.  The  board  advertised 
for  proposals,  received  several  bids,  and  on  the  10th  of  May,  1895, 
proceeded  to  consider  said  bids  with  the  view  of  awarding  the  con- 
tract, and  thereupon,  as  appears  from  the  affidavit  submitted  by 
them,  adopted  a  resolution  "to  the  effect  that  said  board  of  state 
officers  should  include  in  the  basis  of  computation  of  said  bids  for 
such  legislative  printing  the  extra  copies  of  bills  called  for  by  the 
concurrent  resolution  at  page  234  of  the  Senate  Journal  of  1892," 
and  thereupon  adjourned.  I  assume  (as  was  assumed  by  the  coun- 
sel for  the  board  for  the  sake  of  the  argument),  but  without  decid- 
ing, and  without  prejudice  to  the  decision  of  the  matter  by  said 
board,  that  upon  the  basis  of  said  resolution  the  relator  is  not  the 
lowest  bidder,  but  is  the  lowest  bidder  if  the  said  resolution  is 
unauthorized  by  law.    Sections  72  and  77  of  the  "legislative  law" 
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(chapter  682,  Laws  1892)  prescribe  the  duties  of  the  board  in  respect 
to  the  award  of  the  contract  for  legislative  printing.  Unless  the 
concurrent  resolution  mentioned  in  the  resolution  adopted  as  afore- 
said by  the  defendants  has  of  itself,  or  by  the  aid  of  other  statutes, 
the  force  of  law,  said  sections  of  chapter  682  confer  the  sole  power 
proposed  by  the  defendants  respecting  the  printing  mentioned  in 
their  resolution  of  May  10th.  Section  72  provides  for  including  in 
the  contract  the  printing  of  640  copies  of  each  senate  and  assembly 
bill,  and  "also  for  each  additional  100  copies  thereof  *  *  * 
when  ordered  by  statute."  Section  77  provides  that  "such  contractor 
shall  print  any  extra  number  of  copies  of  bills  *  *  *  whenever 
ordered  by  law,"  and  that  for  this  printing  the  contract  shall  pro- 
vide the  price.  The  contract  now  to  be  awarded  is  to  be  in  force 
for  two  years  from  October,  1895.  I  have  no  doubt  that  "provided 
by  statute"  and  "provided  by  law,"  as  here  used,  mean  the  same 
thing.  When  there  is  a  statute  prescribing  and  covering  the 
powers  and  duties  of  the  board  in  respect  to  the  contract,  it  is 
difficult  to  conceive  how  there  can  be  any  other  law  enlarging  their 
powers  and  duties.  Indeed,  this  statute  is  called  the  "legislative 
law,"  and  the  "law"  mentioned  in  section  77  is  no  other  than  this 
statute.  A  concurrent  resolution  of  the  two  houses  is  not  a  stat- 
ute. "No  law  can  be  enacted  except  by  bill"  (Const,  art  3,  §  14), 
and  this,  when  passed  by  the  senate  and  assembly,  must  be  ap- 
proved by  the  governor.  The  learned  counsel  for  the  relator  has 
collated  an  interesting  historical  review  of  the  legislation  respect- 
ing legislative  printing.  The  statutes  in  force  in  1892  were  re- 
vised and  superseded  by  the  "legislative  law"  of  1892.  It  appears 
from  this  review  that  the  words  "ordered  by  statute"  were  inserted 
in  chapter  588  of  the  Laws  of  1886,  entitled  "An  act  to  provide  for 
and  define  the  public  or  legislative  printing,"  in  place  of  the  pro- 
posed words,  "ordered  by  concurrent  resolution,"  as  the  result  of  a 
very  persistent  effort  on  the  part  of  Gov.  Hill  and  others  to  reduce 
and  confine  public  printing  within  statutory  bounds.  The  concur- 
rent resolution  of  1892,  at  page  234  of  the  Senate  Journal  of  that 
year,  reads  as  follows: 

"Resolved,  that  the  contractor  to  do  the  public  and  legislative  printing  be. 
and  he  hereby  is.  ordered  and  directed  to  print  for  the  use  of  the  legislature, 
In  addition  to  the  number  of  bills  required  to  be  printed  by  the  17th  joint 
rule,  500  extra  copies  of  all  general  bills  introduced  in  either  house." 

As  this  resolution  is  not  a  statute  or  law,  it  can  be  nothing  more 
than  an  order  of  the  legislature  of  1892  to  the  printing  contractor 
to  do  the  extra  printing  specified,  and  trust  to  the  supply  bill  for 
his  pay.  The  fact  that  the  public  printer  has  never  been  disap- 
pointed in  the  supply  bill  in  this  respect  may  forecast  future  hap- 
penings, but  nevertheless  a  spent  resolution  and  an  expected  clause 
in  a  future  supply  bill  must  not  be  mistaken  for  an  existing  statute 
or  law.  The  defendants  were  therefore  in  error  in  including  in 
the  basis  of  computation  of  the  bids  for  legislative  printing  the 
extra  copies  of  bills  called  for  by  the  said  concurrent  resolution. 
So  long  as  the  defendants  keep  within  the  terms  of  the  statute 
which  confers,  defines,  and  limits  their  duties,  the  court  cannot 
v.83x.Y.8.no.  10—69 
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interpose.  Bat  when  they  go  outside  those  limits,  to  the  prejudice 
of  the  public,  or  of  an  individual  whose  rights  are  thereby  injurious- 
ly affected,  they  must  be  called  back  within  them.  What  they  may 
rightfully  do  within  their  prescribed  powers  affords  us  no  test  of 
their  action  outside  of  them.  They  can  do  nothing  rightfully  out- 
side of  them,  and  it  is  improbable  that  they  will  do  anything  im- 
properly or  wrongfully  within  them.  My  attention  is  called  to  the 
twenty-first  section  of  the  legislative  act  It  is  not  probable  that 
this  section  authorizes  printing  extra  copies  of  the  papers  or  docu- 
ments of  which  the  number  to  be  printed  is  fixed  by  the  statute 
itself.  The  writ  of  mandamus  must  issue  commanding  the  defend- 
ants to  exclude  from  their  basis  of  computation  the  extra  number 
of  copies  of  bills  mentioned  in  said  concurrent  resolution. 


02       rpP.  102.) 

BUTLER  v.  WEEKS  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.  April  23.  1895.) 

Trusts— Identification  of  Trust  Proprrtv. 

Defendant,  who  was  one  of  two  trustees,  and  had  the  active  manage- 
ment of  the  estate,  stated  to  his  cotrustee  that  he  would  invest  certain 
moneys  of  the  estate  then  in  bis  hands  in  a  certain  mortgage  owned  by 
defendant  individually,  and  afterwards  he  informed  his  cotrustee  that  he 
bnd  assigned  the  mortgage  to  the  estate,  which  statement  was  communi- 
cated to  the  cestui  que  trust.  Afterwards  defendant  accounted  to  the 
estate  for  the  interest  received  on  such  mortgage,  and  for  more  than  10 
years  actually  paid  such  interest  to  the  cestui  que  trust.  Rdd,  that  there 
was  a  sufficient  declaration  of  trust  as  to  such  mortgage  to  make  it  a  part 
of  the  trust  estate,  though  it  was  never  In  fact  assigned,  but  remained  in 
the  Individual  name  of  the  trustee. 

Action  by  Prescott  Hall  Butler,  as  executor,  against  Francis 
H.  Weeks  and  others,  to  procure  an  adjudication  that  a  certain 
mortgage  is  a  part  of  the  assets  of  the  estate  of. which  plaintiff  is 
executor.    Judgment  for  plaintiff. 

Thomas  D.  Sherman,  for  plaintiff. 

Alfred  J.  Taylor,  for  defendant  Central  Trust  Co. 

Francis  C.  Barlow,  for  defendant  Zippel. 

George  D.  Mumford,  for  defendant  Welling. 

J.  McL.  Nash,  for  defendant  Walsh. 

Mr.  Lyon,  for  defendant  Folsom. 

Henry  D.  Sedgwick,  for  defendant  Sedgwick. 

INGRAHAM,  J.  The  plaintiff  and  Francis  H.  Weeks  were  exec- 
utors and  trustees  under  the  last  will  and  testament  of  William  E. 
Sedgwick,  deceased,  and  prior  to  November  1,  1882,  had  property 
of  the  estate  in  their  hands  to  an  amount  exceeding  $30,000.  All 
the  securities  in  which  the  estate  was  invested  were  in  the  posses- 
sion of  Weeks,  who  had  the  active  management  of  the  estate.  Some 
time  prior  to  the  1st  of  November,  1882,  two  of  the  mortgages  in 
which  the  estate  was  invested  had  been  paid  to  Weeks,  and  on  that 
day  he  had  uninvested  in  his  hands  money  amounting  to  a  sum 
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slightly  in  excess  of  f 8,500.  About  that  time  Weeks  had  an  inter- 
view with  the  plaintiff,  his  cotrustee,  at  which  he  said  that  he  had  a 
mortgage  (describing  the  mortgage  in  suit)  which  was  satisfactory 
security,  and  that  he  would  invest  that  f 8,500,  then  held  by  him 
uninvested,  in  that  mortgage.  To  that  the  plaintiff  assented,  and 
Weeks  subsequently  informed  the  plaintiff  that  he  had  assigned 
the  mortgage  to  the  executors.  This  mortgage  in  question  had 
been  executed  by  the  mortgagor  to  Weeks  individually.  It  was 
dated  May  29,  1882,  and  was  duly  recorded,  and  at  the  time  of  this 
conversation  between  plaintiff  and  Weeks  the  mortgage  was,  so  far 
as  appears,  the  individual  property  of  Weeks,  over  which  he  had  full 
control.  Subsequently,  in  the  early  part  of  1884,  the  cestui  que 
trust  asked  the  plaintiff  for  the  exact  condition  of  her  father's 
estate.  The  plaintiff  inquired  of  Weeks,  and  in  answer  to  that 
inquiry  Weeks  sent  to  plaintiff  a  letter,  by  which  it  appears  that 
there  was  then  a  sum  of  $34,000  in  his  hands,  and  this  letter  con- 
tained the  following  statement:  "This  amount,  |34,000,  is  invested 
as  follows."  Then  follows  a  list  of  securities,  one  of  which  is  de- 
scribed as  follows; 


In  1893,  just  before  Weeks  absconded,  he  gave  to  plaintiff  a  state- 
ments of  the  accounts  of  the  estate,  which  purported  to  show  the 
condition  of  the  estate  from  the  beginning,  in  1873,  down  to  De- 
cember, 1892.  That  statement  does  not  show  the  securities  in 
which  the  estate  was  invested,  but  it  shows  a  receipt  of  principal 
aggregating  $41, 039.20,  expenditures  of  f 4,494.94,  and  a  statement 
of  income  showing  a  receipt  of  interest  on  May  2,  1883,  from  John 
G.  Folsom,  of  $212.50,  and  the  receipt  of  a  like  amount  of  interest 
on  this  bond  and  mortgage  each  six  months  down  to  and  including 
November,  1892.  It  also  appears  that  during  this  whole  period, 
each  six  months,  Weeks  deposited  in  the  bank  account  of  the  estate 
the  like  sum  of  money  as  interest  received  by  him  on  this  mortgage. 
After  Weeks  had  absconded,  this  bond  and  mortgage  was  found 
among  his  papers,  standing  in  his  individual  name.  Weeks  testified 
that  he  had  an  impression  that  he  had  executed  an  assignment  of 
this  mortgage  to  the  estate  of  which  he  and  the  plaintiff  were 
trustees,  and  plaintiff  testifies  that  Weeks  told  him  in  1882,  shortly 
after  his  interview  with  him,  that  he  had  transferred  the  mortgage 
to  the  estate.  I  hardly  think,  however,  that  this  evidence  would 
justify  a  finding  that  any  written  assignment  was  ever  executed. 

The  first  question  presented  is  whether  or  not,  upon  this  state  of 
facts,  this  mortgage  became  the  property  of  this  estate  as  between 
the  estate  and  Weeks  individually.  The  defendant  Welling,  as 
the  assignee  of  Weeks,  conld  only  take  the  interest  that  Weeks 
had  in  the  mortgage  at  the  time  of  the  assignment;  and  if  this  mort- 
gage, although  standing  in  Weeks'  name  individually,  was  im- 
pressed with  a  trust  in  favor  of  the  estate,  the  legal  title  under 
Weeks'  assignment  passed  to  the  assignee,  subject  to  such  trust. 


Bond  and  mortgage  of  John  6.  Folsom  on  premises  East 
Twelfth  street  at  5  per  cent.  Interest,  payable  April  29th 
and  October  29th  


Annuul 
Principal.  Income. 


$8,500 


$425 
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Weeks  and  the  plaintiff  were  trustees,  and  held  the  corpus  of  the 
estate  as  such  trustees,  and  in  November,  1882,  Weeks  had  in  his 
hands  the  sum  of  f 8,500  uninvested.  He  also  owned  this  mortgage, 
and  there  can  be  no  doubt  but  that,  had  he  executed  a  written  trans- 
fer of  the  mortgage,  or  had  he  delivered  the  bond  and  mortgage  to 
his  cotrustee,  they  would  have  become  at  once  the  property  of  the 
estate  as  a  portion  of  the  securities  in  which  the  estate  was  in- 
vested. It  was  also  competent  for  Weeks  at  that  time,  by  any 
other  declaration  clearly  evincing  an  intention  to  hold  this  mort- 
gage in  trust  for  the  estate,  to  create  a  valid  trust,  so  that  in  equity 
the  mortgage  would  become  a  part  of  the  trust  estate.  It  is  well 
settled  that  no  particular  expressions  are  necessary  to  constitute 
a  trust  Any  language  clearly  showing  the  settlor's  intention  is 
sufficient,  if  the  property  and  disposition  of  it  are  definitely  stated. 
"A  person  in  legal  possession  of  money  or  property  acknowledging 
a  trust,  with  the  assent  of  the  cestui  que  trust,  becomes  from  that 
time  a  trustee,  if  the  acknowledgment  be  founded  on  a  valuable 
consideration.  His  antecedent  relation  to  the  subject,  whatever 
it  may  have  been,  no  longer  controls.  If,  before  a  declaration  of 
trust,  a  party  be  a  mere  debtor,  a  subsequent  agreement,  recogniz- 
ing the  fund  as  already  in  his  hands,  and  stipulating  for  its  invest- 
ment on  the  creditors'  account,  will  have  the  effect  to  create  a 
trust"  Hamer  v.  Sidway,  124  N.  Y.  550,  27  N.  E.  256.  Applying 
this  rule,  it  seems  to  me  clear  that  Weeks  agreed  to  hold  this  bond 
and  mortgage  in  trust  for  this  estate,  and  that  thereby  he  held  the 
bond  and  mortgage  as  the  trustee  of  the  estate.  He  verbally  In- 
formed his  cotrustee  that  he  had  invested  the  |8,500  in  this  mort- 
gage, and  that  he  had  assigned  the  mortgage  to  the  executors. 
He  made  a  statement  in  writing  to  his  cotrustee,  which  was  com- 
municated to  the  cestui  que  trust,  that  this  particular  bond  and 
mortgage  was  a  part  of  the  estate,  and  that  f 8,500  of  the  money  of 
the  estate  was  therein  invested.  He  accounted  to  the  estate  for 
the  interest  received  by  him  upon  this  bond  and  mortgage  for  up- 
ward of  10  years,  and  finally  he  rendered  an  account  to  the  estate 
admitting  the  receipt  of  the  interest  from  the  bond  and  mortgage 
during  all  the  10  years,  and  actually  paid  such  interest  to  the  cestui 
que  trust.  No  clearer  declaration  of  an  intention  to  constitute 
himself  a  trustee  of  this  particular  bond  and  mortgage  could  have 
been  made  except  a  written  assignment  of  the  bond  and  mortgage 
to  the  estate,  and  it  was  clearly  sufficient  to  hold  that  he,  and  his 
assignee,  merely  standing  in  his  shoes,  can  have  no  right  to  dis- 
affirm this  action.  The  right  of  the  other  defendants  claiming  any 
interest  in  this  bond  and  mortgage  depends  merely  upon  the  repre- 
sentations made  by  Weeks  to  them  that  this  .mortgage  belonged  to 
other  estates,  of  which  he  was  trustee.  No  facts  appear  that  could 
justify  me  in  finding  that  the  plaintiff  was  estopped  from  claiming 
that  the  estate  that  he  represented  was  the  owner  of  this  bond  and 
mortgage.  The  most  that  can  be  said  is  that  Weeks  represented 
to  the  beneficiaries  that  he  had  invested  the  property  of  the  estate 
in  these  securities,  and  that  they  relied  upon  his  representations. 
There  is  no  evidence  that  he  actually  did  invest  any  of  the  money 
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belonging  to  the  special  estates  represented  by  the  defendants  in 
this  bond  and  mortgage,  and  nothing  appears  to  create  an  estoppel. 
I  think,  therefore,  that  there  should  be  judgment  in  favor  of  the 
plaintiff,  adjudging  that  the  bond  and  mortgage  in  question  are  the 
property  of  the  estate  of  which  plaintiff  is  executor  and  trustee, 
with  costs  to  the  plaintiff  against  the  assignee.  Ordered  accord- 
ingly. 

(12  Misc.  Rep.  590.) 

WARFIELD  y.  WEEKS  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.  May,  1805.) 

Equitable  Counterclaim— Reply. 

In  an  action  to  compel  a  conveyance  by  a  trustee  of  trust  property,  the 
answer  alleged  as  a  counterclaim  that  plaintiff  had  borrowed  money  from 
the  trustee,  and  that  the  trustee  had  made  certain  expenditures  for  plain- 
tiff. The  reply  stated  that  the  trustee  had  money  in  his  hands  belonging 
to  plaintiff,  which  he  pretended  he  had  invested  In  securities  which  he 
held  for  her,  whereas  he  had  converted  it  to  his  own  use,  and  was  Indebted 
to  plaintiff  In  a  larger  sum  than  the  alleged  counterclaims.  Held,  that  such 
reply  did  not  set  up  a  counterclaim  to  defendant's  counterclaim,  but  simply 
stated  facts  tending  to  defeat  it. 

Action  by  Bertie  D.  Warfleld  against  Francis  H.  Weeks  and  others 
to  compel  a  conveyance  of  trust  property. 

Treadwell  Cleveland  and  Philip  S.  Dean,  for  plaintiff. 
George  D.  Mumford,  for  defendant  Welling. 

INGRAHAM,  J.  The  statement  that  Weeks  made  to  the  plain- 
tiff as  to  her  investments  in  1885  was  a  sufficient  declaration  of  trust 
declaring  that  Weeks  held  this  mortgage  upon  the  property  described 
in  the  complaint  as  trustee  for  the  plaintiff,  and  that  upon  the 
foreclosure  of  the  mortgage,  and  the  purchase  by  Weeks  of  the  real 
estate  secured  thereby,  Weeks  held  that  real  estate  in  trust  for  the 
plaintiff;  and  this  position  is  not  seriously  controverted  by  the  de- 
fendants. The  only  serious  question  is  as  to  whether  the  defendants 
are  entitled  to  have  the  property  conveyed  to  the  plaintiff  subject  to 
two  liens  in  favor  of  Weeks.  It  is  quite  important,  in  determining 
this  question,  that  we  should  keep  in  mind  the  fact  that  this  defend- 
ant assignee  stands  in  Weeks'  shoes,  having  received  the  property 
subject  to  just  such  trusts  and  obligations  as  were  upon  the  prop- 
erty at  the  time  Weeks  made  the  assignment  Welling,  as  assignee, 
can  make  no  other  or  greater  claim  to  the  property  than  Weeks 
could  make,  had  he  not  made  the  assignment,  and  had  he  been  the 
sole  defendant  in  this  action.  It  is  also  quite  important  to  keep  in 
mind  the  fact  that  this  is  an  action  in  equity  to  enforce  equitable 
remedies,  that  the  plaintiff's  title  to  the  property  is  an  equitable 
title,  and  that  the  liens  that  the  defendants  seek  to  enforce  are 
claimed  to  be  equitable  liens.  These  equitable  liens  are  sought  to 
be  enforced  by  what  are  called  "counterclaims"  in  the  answer.  The 
first  of  these  alleged  equitable  liens  arises  out  of  the  following  facts: 
After  the  judgment  had  been  entered  foreclosing  the  mortgage  upon 
the  property  described  in  the  complaint,  the  plaintiff  borrowed  from 
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Weeks  $7,500,  and  gave  a  note  by  which  she  pledged  this  mortgage 
as  collateral  security  for  the  money  advanced  to  her.  The  second 
alleged  equitable  lien  is  based  upon  the  fact  that,  after  Weeks  bought 
in  the  property  in  his  own  name,  it  was  in  an  unfinished  condition, 
and  it  became  necessary  for  him,  in  order  to  complete  the  building 
on  the  property,  so  that  it  would  be  valuable,  to  expend  upon  it  up- 
wards of  f 12,000.  This  sum,  the  defendant  alleges,  should  be  repaid 
to  him.  In  reply  to  these  so-called  counterclaims,  the  plaintiff  al- 
leges that  Weeks  had  in  his  hands,  as  belonging  to  this  plaintiff, 
a  large  sum  of  money  which  he  had  pretended  he  had  invested  for 
her  in 'securities  that  he  held  for  her,  though  in  fact  he  had  disposed 
of  these  securities,  and  converted  the  proceeds  thereof  to  his  own  use, 
and  was  indebted  to  the  plaintiff  in  a  much  larger  sum  of  money  than 
the  aggregate  amount  of  the  alleged  equitable  liens  that  the  defend- 
ants seek  to  foreclose.  Some  point  has  been  made  by  the  defendants 
claiming  that  this  is  a  counterclaim  set  up  in  reply  to  defeat  a  coun- 
terclaim set  up  in  the  answer.  It  is  obvious,  however,  that  this  is 
not  a  counterclaim  in  reply,  but  is  a  statement  of  facts  which  directly 
tends  to  defeat  the  defendants'  counterclaim,  or  application  for  af- 
firmative relief.  The  defendants  apply  to  a  court  of  equity  to  en- 
force What  they  allege  to  be  an  equitable  lien  for  money  advanced, 
as  they  claim,  for  the  benefit  of  the  plaintiff,  and  which  should,  in 
equity,  be  repaid  to  Weeks  by  the  plaintiff,  as  a  condition,  upon  her 
being  entitled  to  a  conveyance  of  the  property  held  in  trust  for  her. 
As  an  answer  to  that  application  for  the  enforcement  of  that  coun- 
terclaim, plaintiff  alleges,  and  it  is  conceded,  that,  at  the  time  of  the 
assignment,  Weeks  had  applied  to  his  own  use  a  sum  of  money  be- 
longing to  the  plaintiff  largely  in  excess  of  the  amount  that  he  had 
advanced  to  the  plaintiff,  or  expended  in  improving  her  property. 
Under  those  circumstances,  it  would  be  extremely  inequitable  to 
compel  her  to  pay  Weeks,  or  a  person  standing  in  his  shoes,  any 
money  on  account  of  the  advances  that  Weeks  had  made  to  her,  or 
expended  for  her  benefit.  He  had  in  fact  reimbursed  himself  for 
expenditures  on  her  account  by  appropriating  her  money  for  this 
purpose,  and  under  such  circumstances  it  would  be  most  inequitable 
to  compel  the  plaintiff  to  pay  him  again  for  the  advances  or  ex- 
penditures he  had  made  for  her.  The  defendant,  all  through  his 
brief,  speaks  of  the  "good  faith"  of  Weeks.  It  is  a  little  difficult  for 
me  to  understand  what  he  means.  I  can  see  nothing  but  a  delib- 
erate and  systematic  attempt  to  rob  and  defraud  every  one  who 
trusted  him;  and  his  treatment  of  the  plaintiff  is  not,  so  far  as  I 
can  see,  different  from  that  of  the  others.  It  is  unnecessary  for  me 
to  consider  whether  or  not  Weeks  would  have  been  entitled  to  enforce 
these  equitable  liens,  if  they  had  not  been  satisfied  and  discharged 
by  his  appropriating  money  of  the  plaintiff  sufficient  to  pay  them. 
Whatever  obligation  there  was  on  the  plaintiff  to  discharge  them, 
or  to  pay  Weeks  any  money  on  account  of  them,  has  been  satisfied 
and  discharged  by  Weeks,  in  appropriating  to  his  own  use  sufficient 
money  of  the  plaintiff  to  satisfy  them. 
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(12  Misc.  Rep.  521.) 


HARDING  et  aL  v.  BLLIOTT  et  al. 


(Supreme  Court,  Special  Term,  New  York  County.  May,  1803.) 

1.  Attachment— Levy— Chose*  in  Action. 

Under  Code  Civ.  Proa  |  649,  subd.  3,  providing  that  property  consisting 
of  a  demand  in  favor  of  the  attachment  defendant  may  be  levied  on  by 
leaving  a  notice  with  the  person  against  whom  it  exists,  there  can  be  no 
levy  on  a  demand  transferred  by  the  debtor  before  the  service  of  the  war- 
rant, though  the  transfer  was  made  with  Intent  to  defraud  creditors. 

2.  Fraudulent  Conveyances— Transfer  by  Nonresident. 

A  transfer  by  a  solvent  nonresident  of  property  in  New  York  for  the 
purpose  of  compelling  his  creditor,  who  is  also  a  nonresident  of  New  York, 
to  enforce  his  claim  in  the  state  of  the  debtor's  domicile,  is  not  within  the 
statute  prohibiting  the  assignment  of  claims  with  the  intention  of  hinder- 
ing, delaying,  or  defrauding  creditors. 

Action  by  Herbert  L.  Harding  and  others  against  John  M.  Elliott 
and  others.   Complaint  dismissed. 

Kidder  &  Melcher,  for  plaintiffs. 

David  Murray,  for  defendant  Elliott 

George  Q.  Collins,  for  defendants  Konntze  Bros. 

INGRAHAM,  J.  It  seems  to  me  that  the  plaintiff  misconceives 
the  scope  of  this  action.  The  action  is  not  by  a  judgment  creditor 
to  set  aside  a  transfer  made  by  the  defendant  Severance  to  the 
defendant  Elliott  in  fraud  of  creditors.  The  plaintiff  has  no  judg- 
ment against  the  defendant  Annie  C.  Severance,  nor  has  the  court 
any  jurisdiction  over  her,  as  she  has  not  been  served  with  process 
within  the  state.  The  action  is  brought  under  section  655  of  the 
Code,  and  is  to  recover  certain  specified  property,  which  plaintiff 
alleges  is  subject  to  the  lien  of  the  attachment  served  in  the  action 
brought  by  Harding  against  Mrs.  Severance.  Mrs.  Severance  is  a 
resident  of  California,  and  the  action  in  which  the  attachment  was 
issued  was  commenced  by  the  plaintiff  against  her,  and  a  warrant 
of  attachment  obtained  which  was  served  upon  the  defendants 
Kountze  Bros.  The  summons  in  that  action  was  served  by  publica- 
tion, the  defendant  not  appearing;  and  the  court  in  that  action  could 
grant  no  personal  judgment  against  Mrs.  Severance,  its  jurisdic- 
tion being  limited  to  property  of  Mrs.  Severance  in  this  state,  upon 
which  a  lien  had  been  obtained  under  the  attachment.  The  sole 
question  in  this  case  is  whether  or  not,  when  the  second  attachment 
was  served  upon  Kountze  Bros.,  they  were  indebted  to  Mrs.  Sever- 
ance in  any  sum.  If  they  were,  plaintiff,  by  the  service  of  the  at- 
tachment, obtained  a  lien  upon  the  amount  due  Mrs.  Severance.  If 
they  were  not,  no  lien  was  obtained  upon  anything,  and  the  con- 
sequence follows  that  the  judgment  obtained  in  that  action  was 
without  force.  The  plaintiff  obtained  the  first  attachment  against 
Mrs.  Severance  in  the  original  action,  which  attachment  was  served 
upon  Kountze  Bros.  I  assume  that  at  that  time  Kountze  Bros,  had 
property  in  their  hands  belonging  to  Mrs.  Severance,  and  that  by 
that  first  attachment  a  lien  was  obtained  upon  the  debt  due  from 
Kountze  Bros,  to  Mrs.  Severance.   Subsequent  to  the  granting  of 
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that  attachment,  Mrs.  Severance  attempted  to  transfer  the  fund  in 
the  hands  of  Kountze  Bros,  to  the  defendant  Elliott  Both  Mrs. 
Severance  and  Elliott  resided  in  California,  and  on  July  12th  a 
paper  was  executed  by  Mrs.  Severance  as  follows: 

"To  Kountze  Bros.,  New  York:  Transfer  to  J.  M.  Elliott,  of  Los  Angeles. . 
California,  fifteen  thousand  ($15,000)  dollars,  being  the  amount  on  deposit  with 
your  bank  to  the  credit  of  Bank  of  America,  of  Los  Angeles,  California,  for 
the  use  of  Mrs.  Annie  C.  Severance.  The  undersigned,  Annie  C.  Severance, 
hereby  assigns  and  transfers  said  money,  for  .valuable  consideration,  to  said 
J.  M.  Elliott." 

And  notice  of  this  instrument  was  sent  to  Kountze  Bros.,  in  New 
York,  and  it  was  accepted  without  objection  by  them.  Subsequent- 
ly, and  on  the  same  day,  Mrs.  Severance  executed  another  paper, 
dated  at  Los  Angeles,  Cal.,  directed  to  Bank  of  America,  as  fol- 
lows: 

"Please  transfer  to  J.  M.  Elliott  the  sum  of  fifteen  thousand  dollars  when- 
ever  the  attachment  therein  shall  have  been  released,  and  all  interest  therein 
held  by  me  is  hereby  transferred  to  the  said  J.  M.  Elliott" 

This  instrument  was  delivered  to  the  Bank  of  America,  and  held 
by  it.  On  July  21st  an  order  was  entered  vacating  the  first  attach- 
ment obtained  by  the  plaintiff  under  which  the  interest  or  property 
of  Mrs.  Severance  in  the  hands  of  Kountze  Bros.,  or  any  indebted- 
ness of  Kountze  Bros,  to  her,  has  been  seized.  Immediately  after 
the  vacating  of  that  attachment,  the  plaintiff  in  that  action  obtain- 
ed the  second  attachment,  which  on  the  same  day  was  served  upon 
the  firm  of  Kountze  Bros.  In  the  meantime  the  instrument  before 
referred  to  had  been  executed  and  delivered,  and  it  is  claimed  now 
that,  at  the  time  the  second  attachment  was  obtained  and  served, 
Mrs.  Severance  had  no  property  in  the  hands  of  Kountze  Bros. ;  that 
Kountze  Bros,  were  not  her  debtors,  but  had  become  the  debtors 
of  Elliott;  and  that  plaintiff  obtained  no  lien  upon  any  property  by 
the  service  of  the  second  attachment  I  do  not  consider  the  intent 
with  which  this  transfer  was  made  to  Elliott  as  at  all  material.  It 
is  well  settled  that  an  executed  transfer  of  property  passes  the 
title,  even  if  made  with  intent  to  hinder,  delay,  and  defraud  cred- 
itors; and  the  transferee  has  a  good  title  until  the  same  is  im- 
peached by  a  creditor  in  an  action  brought  for  that  purpose.  See 
Gibson  v.  Bank,  98  N.  Y.  97.  Thus,  on  the  acceptance  of  the  notice 
to  Kountze  Bros,  of  the  assignment  from  Mrs.  Severance  to  Elliott, 
and  without  objection  by  them,  Elliott  became  their  debtor;  and 
it  is  clear  that  they  were  authorized,  under  that  transfer,  to  pay 
the  money  to  Elliott,  and  Mrs.  Severance  would  have  had  no  cause 
of  action  against  them.  That  transfer  was  subject  to  the  lien 
of  the  first  attachment  that  had  been  granted  against  Mrs.  Sever- 
ance, and  Kountze  Bros,  were  entitled  to  hold  that  money  to  protect 
themselves  as  against  that  attachment;  but,  upon  that  attachment 
having  been  vacated,  the  right  to  the  possession  of  the  money  be- 
came vested  in  Elliott,  as  between  himself  and  Mrs.  Severance  and 
Kountze  Bros.,  and  Elliott  could  have  maintained  an  action  against 
Kountze  Bros,  to  recover  it.  There  can  be  no  doubt  of  the  inten 
tion  of  Mrs.  Severance  to  transfer  the  money  on  deposit  with 
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Koimtze  Bros,  to  Elliott  And,  even  assuming  that  that  transfer 
w  as  voluntary  and  without  consideration,  it  was  still  good,  as  be- 
tween the  parties,  and  divested  Mrs.  Severance  of  any  title  to  the 
money  so  deposited.  By  section  641  of  the  Code,  the  warrant  di- 
rects the  sheriff  to  attach,  and  safely  keep,  so  much  of  the  property 
w  ithin  his  county  which  the  defendant  has,  or  which  he  may  have 
at  any  time  before  final  judgment  in  the  action,  as  will  satisfy  the 
plaintiffs  demands.  The  Code  then  provides  for  the  levying  of  the 
attachment  And  by  subdivision  3  of  section  649  a  levy  is  to  be 
made  upon  personal  property  not  capable  of  manual  delivery  by 
leaving  a  certified  copy  of  the  warrant,  and  a  notice  showing  the 
property,  with  the  person  holding  the  same,  or,  if  it  consists  of  a 
demand,  with  the  person  against  whom  it  exists.  Before  there  can 
be  a  levy  under  this  subdivision,  there  must  be  a  demand  in  favor 
of  the  defendant  in  the  attachment  suit  against  a  person  who  is 
served  with  a  copy  of  the  warrant  of  attachment;  and  if,  before  such 
service,  the  defendant  in  the  attachment  suit  has  transferred  the  de- 
mand existing  in  favor  of  a  person  in  this  state  to  another,  by  a 
transfer  valid  between  the  parties,  it  seems  to  me  clear  that  there 
can  be  no  levy  of  the  attachment  under  this  section  of  the  Code. 
Subdivision  2  of  section  655  of  the  Code,  under  which  this  action 
is  brought,  provides  that  the  sheriff  is  authorized,  in  aid  of  such 
attachment,  to  maintain  an  action  against  the  attachment  debtor, 
or  any  other  person  or  persons,  to  compel  the  discovery  of  any  thing 
in  action  or  other  property  belonging  to  the  attachment  debtor. 
The  section  also  provides  that  the  sheriff  may  maintain  any  other 
action  against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, which  may  now  be  maintained  by  a  judgment  creditor  in  a 
court  of  equity,  either  before  the  return  of  execution  in  aid  thereof, 
or  after  the  return  of  an  execution  unsatisfied.  Under  this  provi- 
sion, it  would  appear  as  if  a  creditor's  bill  could  be  maintained  by 
the  sheriff  to  set  aside  a  transfer  made  in  fraud  of  creditors,  but  to 
maintain  such  an  action  it  would  be  necessary  to  allege  and  prove 
the  facts  necessary  to  sustain  such  creditor's  action.  It  must  be 
based  upon  a  judgment  against  the  person  making  the  fraudulent 
transfer.  It  must  appear  that  the  defendant  is  insolvent,  or  that 
the  transfer  was  made  in  contemplation  of  insolvency.  In  this  case 
the  plaintiff  has  no  judgment  against  the  defendant,  and  the  un- 
disputed evidence  is  that  Mrs.  Severance  is  worth  upwards  of  f 250,- 
000.  It  is  alleged  that  she  transferred  this  claim  with  the  intention 
of  defeating  this  plaintiffs  right  to  levy  upon  this  fund  upon  obtain- 
ing a  new  attachment  in  this  state,  so  as  to  compel  the  plaintiff  to 
enforce  his  claim  in  the  state  of  California,  where  defendant  re- 
sides; and  I  think  the  evidence  would  fairly  justify  a  finding  that 
that  was  the  intent  with  which  this  transfer  was  made.  But  I 
know  of  no  authority  that  holds  that  an  attempt  by  a  person  against 
whom  a  claim  is  made  to  compel  the  enforcement  of  that  claim  in 
the  courts  of  her  own  domicile,  rather  than  that  of  a  foreign  state, 
is  fraudulent  and  void.  Plaintiff  is  not  a  resident  of  this  state,  and 
comes  here  to  enforce  his  claim  against  a  resident  of  California. 
The  principal  question  is  whether  this  claim  should  be  enforced  in 
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New  York,  or  in  California;  and  I  do  not  think  that  a  transfer  by 
this  defendant  of  property  in  this  state  for  the  purpose  of  com- 
pelling a  creditor  not  a  resident  of  this  state  to  enforce  his  claim 
in  California  is  within  the  statutes  preventing  an  assignment  of 
claims  with  the  intention  of  hindering,  delaying,  and  defrauding 
creditors.  I  think,  therefore,  there  should  be  judgment  dismiss- 
ing the  complaint,  with  costs. 

(12  Misc.  Rep.  577.). 


(Supreme  Court,  Special  Term,  New  York  County.  May.  1885.) 

Attorn ky  and  Client — Lien  op  Attokney. 

A  temporary  receiver  of  a  corporation  for  whom  plaintiff  had  rendered 
services  as  counsel  was  discharged,  and  the  property  turned  over  to  the 
directors  of  the  corporation,  under  an  agreement  between  plaintiff,  the 
directors,  and  the  receiver  by  which  the  directors  assumed  the  receiver's 
liability  to  plaintiff,  and  agreed  that  plaintiff  should  have  a  lien  on  the 
property  so  transferred.  Meld,  that  an  equitable  lien  was  created  on  such 
property,  and  was  enforceable  against  it  in  the  bands  of  the  permanent 
receiver  of  the  corporation  thereafter  appointed. 

Action  by  Henry  M.  Whitehead  against  Sylvester  J.  O'Sullivan, 
as  receiver  of  Amasa  Lyon  &  Co.   Judgment  for  plaintiff. 

Frederic  R.  Coudert,  for  plaintiff. 
Morris  J.  Hirsch,  for  defendant 

15EEKMAN,  J.  In  September,  1891,  a  petition  was  filed  by 
Amasa  Lyon  &  Co.,  a  corporation,  for  its  dissolution,  and  one  An- 
drew J.  Nutting  was  appointed  temporary  receiver.  The  plaintiff, 
who  had  been  the  legal  adviser  of  the  corporation,  assumed  that  re- 
lation to  the  receiver,  and  rendered  professional  services  to  him  for 
which  he  made  a  charge  of  $ 5,000.  The  receiver  having  brought  the 
affairs  of  the  corporation  into  some  degree  of  order,  and  the  credit- 
ors having  extended  the  time  for  the  payment  of  their  claims,  the 
court,  considering  that  the  corporation  was  again  solvent,  dismissed 
the  petition  for  its  dissolution,  and  discharged  the  receiver.  Be- 
fore this  could  be  done,  however,  it  was  necessary  that  some  arrange- 
ment should  be  made  with  the  latter  in  respect  to  his  fees  and  cer- 
tain liabilities,  including  the  charges  of  the  plaintiff,  which  he  had 
incurred  in  the  administration  of  his  office.  A  few  days  before  the 
final  order  was  made,  a  conference  was  held  between  the  plaintiff, 
the  receiver,  and  the  three  persons  who  then  constituted  the  entire 
board  of  trustees,  looking  to  a  settlement  of  the  question.  Hie 
amount  of  the  plaintiff's  claim  was  stated,  and  the  receiver  expressed 
his  willingness  to  turn  over  the  assets  of  the  corporation  to  the 
trustees,  provided  the  latter  would  assume  this  and  the  other  lia- 
bilities he  had  incurred.  To  this  the  plaintiff  assented,  with  the 
qualification  that  he  should  also  have  a  lien  upon  the  assets  so  trans- 
ferred, as  security  for  the  discharge  of  his  claim,  it  being  urged  that 
such  a  lien,  in  effect  at  least,  existed  in  the  right  which  the  receiver 
undoubtedly  possessed  to  have  his  lawful  charges  and  expenses  al- 
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lowed  out  of  the  property  in  his  hands  before  he  should  be  required 
to  turn  it  back  to  the  corporation.  The  trustees  assented  to  these 
propositions,  and,  in  pursuance  of  the  arrangement,  the  liual  order 
was  made  which  dismissed  the  petition,  discharged  the  receiver,  and 
directed  him  to  surrender  to  the  trustees  the  property  in  his  hands 
belonging  to  the  corporation.  This  direction  he  immediately  obeyed, 
and  the  corporation,  thus  rehabilitated,  resumed  its  business.  It 
continued  in  active  operation  until  August,  1893,  when  it  again  be- 
came embarrassed,  and  proceedings  were  again  instituted  for  its 
dissolution,  which  resulted  in  a  final  order  dissolving  the  corporation 
and  appointing  the  defendant  permanent  receiver.  Prior  to  the  dis- 
charge of  Nutting,  the  first  receiver,  the  plaintiff  had  received  on  ac- 
count of  his  services  the  sum  of  f 600,  and  subsequently  the  corpora- 
tion, at  various  times,  made  further  payments,  aggregating  f 1,250, 
so  that  at  the  time  when  the  last  petition  was  filed  there  was  due 
to  him  on  account  of  his  claim  the  sum  of  |3,150.  The  defendant 
has  realized  upon  all  of  the  assets  of  the  corporation,  and  now  has 
in  his  hands  the  sum  of  f 9,000,  applicable  to  the  payment  of  its  debts, 
which  amounted  to  about  f 100,000.  Against  this  the  plaintiff  sets 
up  his  lien,  and  claiming  payment  in  full  of  the  balance  of  the  amount 
so  due  out  of  the  fund,  asks  the  judgment  of  this  court  declaring  the 
charge,  and  requiring  the  receiver  to  satisfy  it  out  of  the  money  in  his 
hands. 

The  effect  of  the  agreement  made  between  the  first  receiver,  the 
plaintiff,  and  the  trustees  above  mentioned,  followed  as  it  was  by 
complete  performance  on  the  part  of  the  two  former,  was  sufficient 
to  create  an  equitable  lien  in  favor  of  the  plaintiff  in  respect  to  the 
identical  property  which  was  turned  over  by  the  receiver  to  the  cor- 
poration. Possession  is  not  necessary  to  the  existence  of  such  a  lien ; 
on  the  contrary,  an  essential  distinction  between  common-law  and 
equitable  liens  is  that  the  latter  arise,  in  respect  to  property  which 
still  remains  in  the  possession  and  under  the  dominion  and  control 
of  the  owner.  3  Pom.  Eq.  Jur.  §  1233.  Nor  does  there  seem  to  have 
been  anything  illegal  or  inequitable  in  the  arrangement  that  was 
made.  The  possession  of  the  property  was  essential  to  the  corpora- 
tion, to  enable  it  to  resume  its  business.  The  receiver  had  a  right 
to  retain  the  assets  in  his  hands  until  he  had  accounted,  and  to  apply 
so  much  as  might  be  necessary  towards  the  payment  of  his  fees  and 
disbursements  allowed  by  the  court.  He  was  not  only  entitled,  but 
it  was  his  duty,  to  seek  legal  advice  in  aid  of  his  function,  and,  if 
he  had  insisted  upon  the  adjustment  of  his  accounts  and  the  payment 
of  the  charges  incurred  by  him  in  respect  to  the  plaintiff,  there  can  be 
little  doubt  upon  the  proofs  that  the  court  would  have  so  directed, 
and  the  corporation  would  have  received  under  the  final  order  only 
the  residuum  of  the  property  after  the  plaintiff's  claim  had  been  dis- 
charged. The  corporation  thus  lost  nothing  by  the  agreement,  but, 
on  the  contrary,  gained  the  advantage  which  followed  the  forbear- 
ance of  the  plaintiff  in  enforcing  his  claim,  and  the  control  and  use 
of  the  property  which  otherwise  would  have  been  appropriated,  per- 
haps at  a  considerable  sacrifice,  to  the  immediate  liquidation  of  the 
debt.    The  whole  transaction  seems  to  have  been  entirely  fair  and 
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reasonable.  It  resulted  in  the  corporation  obtaining  possession  of 
its  property  unaffected  by  any  greater  burden  than  that  to  which 
it  was  subject  in  the  hands  of  the  receiver,  while  the  plaintiff,  in 
promoting  that  end,  has  radically  changed  his  position,  surrendering 
the  personal  liability  of  the  receiver  Nutting  and  the  means  of  pay- 
ment through  him  out  of  the  assets  in  his  hands,  and  accepting  in 
its  place  the  agreement  of  the  corporation  to  secure  and  ultimately 
to  discharge  the  debt 

It  is  not  necessary  to  follow  the  argument  of  the  learned  counsel 
for  the  defendant  that  the  lien,  so  called,  of  the  receiver  for  the  pay- 
ment of  the  indebtedness  he  had  incurred  to  the  plaintiff  was  not  as- 
signable. The  plaintiff's  right  does  not  rest  upon  any  such  founda- 
tion. His  claim  to  a  lien  upon  the  assets  of  the  corporation  is  an 
original  and  not  a  derivative  one.  It  arose  out  of  the  agreement 
with  the  corporation,  and  is  quite  distinct  from  that  which  the  re- 
ceiver possessed,  although  it  is  true  that  the  two  are  closelv  related, 
the  one  having  been  the  reason  for  the  other,  and  the  equity  of  the 
plaintiff's  claim  under  the  agreement  being  supported  and  reinforced 
by  a  similar  charge  in  respect  to  the  same  indebtedness  which  had 
existed  in  favor  of  the  receiver.  The  elements  which  should  exist 
to  confer  the  right  of  equitable  lien  are  well  defined  in  3  Pom.  Eq. 
Jur.  §  1235.    It  is  there  said: 

"The  doctrine  may  be  stated,  In  its  most  general  form,  that  every  express 
executory  agreement  in  writing  whereby  the  contracting  party  sufficiently  in- 
dicates an  intention  to  make  some  particular  property,  real  or  personal,  or 
fund,  therein  described  or  identified,  a  security  for  a  debt  or  other  obliga- 
tion, or  whereby  the  party  promises  to  convey  or  assign  or  transfer  the  prop- 
erty as  security,  creates  an  equitable  lien  upon  the  property  so  indicated, 
which  is  enforceable  against  the  property  in  the  hands  not  only  of  the  orig- 
inal contractor,  but  of  his  heirs,  administrators,  executors,  voluntary  as- 
signees, and  purchasers  or  Incumbrancers  with  notice.  Under  like  circum- 
stances, a  merely  verbal  agreement  may  create  a  similar  lien  upon  personal 
property.  •  *  •  In  order,  however,  that  a  lien  may  arise  in  pursuance  of 
this  doctrine,  the  agreement  must  deal  with  some  particular  property,  either 
by  identifying  it,  or  by  so  describing  it  that  it  can  be  identified,  and  must  in- 
dicate with  sufficient  clearness  an  intent  that  the  property  so  described  or 
rendered  capable  of  identification  Is  to  be  held,  given,  or  transferred  as  se- 
curity for  the  obligation." 

See,  also,  Hovey  v.  Elliott,  118  N.  Y.  124,  23  N.  E.  475,  and  cases 
there  cited. 

The  case  at  bar  seems  to  respond  to  this  test.  The  property  af- 
fected by  the  lien  created  in  favor  of  the  plaintiff  was  definite,  and 
capable  of  exact  ascertainment,  but  it  was  over  and  in  reference  to 
this,  and  not  future  acquired  property,  that  the  lien  extended.  The 
agreement  was  that  the  assets  transferred  by  Nutting  to  the  company 
should  be  subject  to  the  charge,  and  the  burden  of  proof  is  with  the 
plaintiff  to  show  that  the  defendant  received  into  his  possession  assets 
or  identified  proceeds  of  assets  originally  subject  to  the  charge  in 
question.  The  proportion  of  the  amount  now  in  the  receiver's  hands 
which  the  plaintiff  is  entitled  to  have  specially  applied  on  account  of 
his  claim  must  be  measured  by  and  limited  to  the  identified  pro- 
ceeds of  the  sale  of  the  particular  assets  which  were  so  affected  by 
such  lien.  The  evidence  discloses  that  the  only  property  thus  sus- 
ceptible of  identification  which  came  into  the  hands  of  the  receiver 
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was  the  machinery  and  fixtures.  The  other  property  was  used  in 
the  business  of  the  corporation,  new  materials  were  purchased,  the  old 
debts  of  the  corporation,  amounting  to  $45,000  or  $46,000,  were  paid, 
new  debts  were  incurred  in  the  prosecution  of  the  business,  a  portion 
of  which,  to  the  extent  of  $13,000,  was  borrowed  money,  so  that  it  is 
utterly  impossible  to  say  or  rationally  to  infer  that  the  ultimate 
residuum  of  $9,000  includes  the  proceeds  of  any  portion  of  the  origi- 
nal assets  beyond  the  machinery  and  fixtures.  Even  in  the  case 
where  equity  will  follow  misappropriated  trust  funds  through  the 
transmutations  following  upon  their  absorption  in  other  properties, 
the  rule  is  well  settled  that  the  property  finally  impounded  must  be 
the  specific  product  of  the  misappropriation.  "The  right  of  follow- 
ing the  trust  property  in  the  new  form  which  has  been  given  to  it, 
or  in  the  property  substituted  for  it,  ceases  only  when  the  means  of 
ascertainment  fail,  which,  of  course,  is  the  case  when  the  subject- 
matter  is  turned  into  money,  and  mixed  and  confounded  in  a  general 
mass  of  property  of  the  same  description."  2  Story,  Eq.  Jur.  §  1259, 
and  note  4;  Ferris  v.  Van  Vechten,  73  N.  Y.  113,  at  page  120  -  Cavin 
v.  Gleason,  105  N.  Y.  256, 11  N.  E.  504;  Refining  Co.  v.  Fancher,  145 
N.  Y.  552,  40  N.  E.  206.  The  principle  involved  in  these  cases  is 
equally  applicable  to  such  a  one  as  this.  In  each  case  the  thing 
sought  to  be  impressed  with  the  charge  must  be  the  identified  repre- 
sentative of  the  property  to  which  the  right  invaded  or  impaired  had 
originally  attached.  In  the  present  case,  it  is  quite  plain  that  the 
residuum  of  $9,000  in  the  receiver's  hands  includes  the  proceeds  of 
the  sale  of  the  machinery  and  fixtures  which  came  into  the  hands 
of  the  corporation  at  the  time  the  agreement  with  the  plaintiff  was 
made.  The  evidence  shows  that  this  property  passed  to  the  defend- 
ant, and  was  sold  by  him  for  the  sum  of  $1,442.16.  The  lien  which 
affected  the  property  followed  it  into  the  hands  of  the  defendant, 
and  upon  the  sale  attached  to  the  proceeds,  which  now,  in  legal  con- 
templation, form  a  part  of  the  fund  in  the  receiver's  hands.  There 
is  some  evidence  showing  that  the  furniture  and  fixtures  account 
upon  the  books  of  the  corporation  is  charged  with  the  sum  of  $698, 
said  to  represent  an  aggregate  of  expenditures  between  the  two  re- 
ceiverships for  tools  and  repairs.  There  is,  however,  no  proof  giving 
any  details  from  which  it  could  be  determined  how  much  was  ex- 
pended for  each.  It  is  clear  that  the  defendant  would  not  be  en- 
titled to  claim  any  deduction  as  against  the  plaintiff  from  the  pro- 
ceeds of  any  article  originally  subject  to  his  lien  on  account  of 
money  expended  upon  it  for  repairs.  So  far  as  the  item  may  indicate 
the  purchase  of  additional  tools,  to  which  the  plaintiff's  lien  did  not 
attach,  it  is  sufficient  to  say  that  it  does  not  afford  proof  that  the 
machinery  and  fixtures  sold  by  the  receiver  embraced  any  such  ar- 
ticles; nor,  if  they  did,  would  the  cost,  rather  than  the  price  they 
brought,  measure  the  extent  of  the  deduction.  The  proof  broadly 
identifies  the  machinery  and  fixtures  sold  as  the  same  as  that  to 
which  the  plaintiffs  lien  attached,  and  the  claim  in  reference  to  the 
above  item  appearing  on  the  books  of  the  corporation  is  too  uncer- 
tain and  indefinite  to  afford  any  basis  for  the  allowance  or  deduction 
demanded. 
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Some  question  has  been  made  as  to  the  lack  of  any  action  of  the 
trustees  in  their  corporate  capacity  in  respect  to  the  agreement  upon 
which  the  plaintiff  sues.  The  evidence  shows  that  there  were  but  three 
trustees,  each  of  whom  was  actively  engaged  in  promoting  the  busi- 
ness of  the  corporation  at  the  same  place ;  that  meetings  were  held 
informally  and  irregularly,  taking  place  from  time  to  time  whenever 
it  might  seem  to  be  desirable,  without  the  issue  of  formal  notices, 
and  apparently  without  any  of  the  forms  usual  in  such  cases.  The 
minute  book  of  the  board  does  not  disclose  any  meeting  of  the  trus- 
tees at  which  any  action  was  taken  in  respect  to  the  claim,  or  in  fact 
any  of  the  liabilities  incurred  by  the  receiver  Nutting.  The  evi- 
dence, however,  of  each  of  the  directors  confirms  that  of  the  plaintiff 
as  to  what  took  place  when  the  conference  was  had  between  the 
trustees,  the  plaintiff,  and  the  receiver  Nutting.  All  assented  to  the 
arrangement,  and,  as  we  have  seen,  the  agreement  has  been  fully 
performed  on  the  part  of  the  plaintiff.  It  also  appears  that  Amasa 
Lyon,  who  was  one  of  the  trustees,  represented,  also  nearly  the  en- 
tire stock  of  the  corporation,  and  was  one  of  the  consenting  parties. 
It  is  not  absolutely  essential  to  the  validity  of  a  corporate  act  that 
the  trustees  of  a  corporation  should  proceed  according  to  any  par- 
ticular form.  If  all  are  present,  or  have  received  due  notice  of  the 
proposed  meeting,  action  taken  by  them,  intended  to  be  a  corporate 
act,  although  informally  expressed,  is  as  valid  as  if  it  had  been  sur- 
rounded by  all  the  formalities  usual  and,  it  may  be  said,  desirable 
in  such  cases.  The  law  looks  to  the  substance  rather  than  to  the 
form  of  things.  Melledge  v.  Iron  Co.,  5  Cush.  158;  Sheridan  Electric 
Light  Co.  v.  Chatham  Nat.  Bank,  52  Hun,  575,  5  N.  Y.  Supp.  529. 
Here  there  can  be  no  doubt  about  the  fact  that  the  trustees  entered 
into  the  agreement  in  question,  all  meeting  together,  and  that  the 
agreement  has  been  wholly  executed  by  the  plaintiff.  The  corpo- 
ration has  received  the  full  benefit  of  it,  and  there  should  be  no  dif- 
ficulty, as  there  is  none,  in  finding  the  action  of  the  trustees  suf- 
ficient to  charge  the  corporation  with  the  obligations  assumed  on  its 
behalf  under  the  agreement  in  question. 

It  follows,  therefore,  that  the  plaintiff  has  established  his  claim  to 
a  preferential  charge  on  the  funds  in  the  hands  of  the  receiver  to  the 
extent  of  $1,442.16,  and  that  he  is  entitled  to  judgment  so  declaring, 
and  directing  the  receiver  to  pay  that  amount  over  to  him  on  account 
of  his  claim. 


(12  Misc.  Rep.  223.) 

In  re  HARRIS. 
(Supreme  Court.  Special  Term,  Schoharie  County.  April.  1805.) 

1.  Public  Lands— Refunding  Purchase  Money— Limitation. 

Under  1  R'ev.  St.  p.  198,  §  6,  providing  that,  on  failure  of  title  to  land 
granted  by  the  state,  the  purchase  money  shall  be  repaid  on  the  warrant 
of  the  comptroller,  the  statute  of  limitation  against  such  claim  does  not 
begin  to  run,  if  at  all,  until  the  decision  of  the  comptroller  setting  aside 
the  sale. 

2.  Same— Assignee  of  Purchaser. 

1  Rev.  St  p.  198,  §  6,  providing  that  whenever  the  title  to  lands  granted 
by  the  state  shall  fall,  and  a  legal  claim  for  compensation  on  account  of 
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such  failure  shall  be  preferred  by  any  person  entitled  thereto,  It  shall  be 
the  duty  of  the  commissioners  of  the  land  office  to  direct  the  payment  of 
the  original  purchase  moneys  which  may  have  been  paid  to  the  state  by 
"such  person,"  includes  the  assignee  of  a  purchaser,  and  Is  not,  by  the 
use  of  the  words  "such  person,"  restricted  to  the  purchaser. 

8.  Same— Refusal  oks Claim— Ministerial  Act. 

The  refusal  of  the  commissioners  of  the  land  office  to  order  the  repay* 
ment  of  the  purchase  money  in  such,  case  Is  a  ministerial  act 

Application  by  Peter  Harris  for  a  writ  of  mandamus  to  compel 
the  commissioners  of  the  land  office  to  make  an  order  for  the  re- 
funding of  certain  money.   Peremptory  mandamus  granted. 

Z.  S.  Westbrook,  for  the  motion. 

T.  E.  Hancock,  Atty.  Gen.,  and  W.  E.  Kisselburgh,  Dep.  Atty. 
Gen.,  opposed. 

MAYHAM,  J.  Prior  to  the  1st  day  of  February,  1882,  the  state 
had  purchased  the  land  in  question  on  this  application  on  various 
tax  sales;  and  on  that  day  the  state,  by  the  state  engineer  and  sur- 
veyor, acting  in  the  usual  way,  under  and  pursuant  to  resolution  of, 
and  by  authority  and  direction  of,  the  commissioners  of  the  land 
office,  sold  to  J.  W.  Finch  such  lands,  and  on  such  sale  gave  him 
a  certificate  of  sale  which  contained  the  following  statement: 

"That  J.  W.  Finch,  of  Glens  Falls,  Warren  county,  N.  Y.f  pursuant  to  a 
resolution  of  the  commissioners  of  the  land  office  passed  July  14th,  1881,  this 
day  purchased  all  the  Interest  of  the  the  people  of  the  state  of  New  York  in 
that  certain  piece  or  parcel  of  land  distinguished  as  lot  eight  (8),  subdivisions 
4,  5,  6,  7,  8,  9,  and  10,  Palmer's  purchase,  general  allotment,  Hamilton  county, 
containing  100  acres  each,  as  the  same  lot  has  been  surveyed  and  describe;! 
In  the  field  book  and  map  of  said  lands  filed  In  the  office  of  the  secretary  of 
state,  containing  in  all  700  acres  of  land,  upon  which  the  sum  of  $0,300  Is 
fully  paid." 

This  sum  Finch  paid  into  the  state  treasury,  and  took  therefor 
the  usual  and  proper  receipt  of  the  comptroller  and  state  treas- 
urer, dated  February  2, 1882.  No  deed  or  patent  was  ever  given  by 
the  state  to  Finch,  nor  does  it  appear  that  any  was  ever  demanded 
by  him.  On  the  15th  of  December,  1884,  Finch  sold  and  transferred 
the  certificate  of  sale  received  by  him  from  the  state  engineer  and 
surveyor  to  Peter  Harris,  the  relator,  and  indorsed  thereon  the 
following  written  transfer  or  assignment:  'Tor  value  received,  I 
hereby  sell,  assign,  and  convey  to  Peter  Harris  the  within  cer- 
tificate and  contract,  and  all  my  right,  title,  and  interest  of,  to,  and 
in  the  lands  therein  mentioned."  It  also  appears .  That  at  the  time 
of  the  purchase  of  these  lands  by  Finch  of  the  state,  and  the  receipt 
of  the  state  engineer's  certificate  therefor,  the  comptroller  assigned 
to  him  the  certificates  of  tax  sales  under  which  the  state  claimed 
title,  and  Finch,  on  assigning  to  the  relator,  also  assigned  such  cer- 
tificates of  tax  sales  to  him.  After  the  purchase  by  the  relator  of 
the  certificate  of  sale  from  Finch,  and  the  assignment  to  him  of  the 
comptroller's  certificates  of  tax  sales  to  the  state,  Harris,  the  re- 
lator, claimed  to  have  discovered  that  the  tax  sales  to  the  state 
were  irregular  and  void;  and  he  thereupon  presented  his  applica- 
tion to  the  comptroller,  under  the  provisions  of  chapter  448  of  the 
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Laws  of  1885,  to  have  the  tax  sales  under  which  the  state  claimed 
title,  together  with  the  sales  of  these  lands  under  the  certificates 
to  Finch,  of  which  he  was  the  assignee,  set  aside  and  canceled; 
and  such  proceedings  were  had  under  and  pursuant  to  such  applica- 
tion that  on  the  29th  day  of  March,  1892,  the  comptroller  made  his 
order  and  determination,  in  and  by  which  he  canceled,  annulled,  and 
set  aside,  as  wholly  illegal,  null-  and  void,  the  tax  sales  and  cer- 
tificates thereof,  and  each  of  them,  and  all  the  right,  title,  and  in 
terest  which  the  people  of  the  state  of  New  York  had,  and  ever 
had  or  acquired  therein,  in  or  to  said  lands.  On  the  28th  of 
November,  1892,  the  comptroller  refunded  to  the  relator  the  sum 
of  |398.29,  represented  by  the  tax-sale  certificates  of  1881,  with  in- 
terest on  the  same.  That  such  tax,  at  the  time  of  the  sale,  was 
1244.37,  which,  deducted  from  the  price  paid  by  Finch,  left  in  the 
possession  of  the  state,  which  the  relator  claims  should  be  paid  to 
him,  the  sum  of  $6,055.63,  which  he  claims,  with  interest.  On  the 
above  facts,  the  relator,  by  his  attorney,  applied  in  writing  to  the 
commissioners  of  the  land  office  for  refunding  to  him  the  amount 
due  by  reason  of  the  failure  of  the  title  of  the  state  to  the  lands, 
and  accompanied  such  application  with  a  release  of  all  claims 
against  the  state  by  reason  of  such  failure,  on  the  refunding  of 
such  amount;  and  the  commissioners  of  the  land  office  refused  to 
refund  the  same,  or  to  make  an  order  therefor;  and  the  relator 
thereupon  applies  for  a  writ  of  peremptory  mandamus  to  compel 
the  commissioners  of  the  land  office  to  make  an  order  for  the  re- 
funding of  such  money  to  him. 

It  is  objected,  among  other  things,  on  the  part  of  the  respondents: 
First,  that  the  claim  of  the  relator,  as  against  the  state,  through 
the  commissioners  of  the  land  office,  is  barred  by  the  statute  of 
limitations;  second,  that  the  claim,  if  any  exists,  must  be  prose- 
cuted by  Finch,  who  paid  the  money,  and  cannot  be  enforced  by  his 
assignee,  and  that  the  relator,  therefore,  has  no  standing  in  court 
to  enforce  this  claim ;  third,  that  the  commissioners  of  the  land  of- 
fice, in  passing  upon  the  claim  for  refunding,  acted  judicially,  and 
the  court,  on  an  application  for  mandamus,  cannot  review  or  re- 
verse their  determination. 

In  determining  the  question  of  the  statute  of  limitations,  assum- 
ing that  the  statute  runs  in  favor  of  the  state,  it  is  only  necessary 
to  determine  when  the  relator's  right  to  demand  the  refunding  of 
this  money  accrued,  as  the  statute  would  commence  to  run,  if  at  all, 
at  that  time.  The  language  of  the  statute  under  which  this  claim 
is  made  is  as  follows: 

"Whenever  the  title  of  the  people  of  this  state  to  lands  granted  under  Its 
authority  shall  fall,  and  a  legal  claim  for  compensation  on  account  of  such 
failure  shall  be  preferred  by  any  person  entitled  thereto,  It  shall  be  the  duty 
of  the  commissioners  to  direct  the  payment  of  the  original  purchase  moneys 
which  may  have  been  paid  to  the  state  by  such  person,  with  interest  at  the 
rate  of  six  per  cent,  from  the  time  of  such  payment,  to  be  paid  out  of  the 
treasury  on  the  warrant  of  the  comptroller."  1  Rev.  St  p.  198,  8  6. 

It  is  manifest  that,  under  this  provision  of  the  statute,  repayment 
of  the  money  paid  by  Finch  for  these  lands  could  not  be  claimed  of 
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the  state  until  the  title  of  the  state  had  been,  by  an  order  and  de- 
cision of  the  comptroller,  canceled,  annulled,  and  set  aside,  which 
order  was  not  made  until  the  29th  day  of  March,  1892.  From  that 
time  until  the  time  of  commencing  these  proceedings,  the  statute  of 
limitations  would  not  be  a  bar,  as  between  individual  citizens  of 
the  state;  and,  within  the  provisions  of  section  14  of  article  7  of 
the  state  constitution,  the  state  would  not  be  entitled  to  avail  itself 
of  that  defense,  as  the  statute  of  limitations  has  not  barred  such 
claim.. 

The  second  objection  to  which  my  attention  was  directed  by  the 
attorney  general,  on  behalf  of  the  defendant,  which  seems  to  require 
examination,  is  the  power  of  the  relator,  as  the  assignee  of  Finch, 
to  make  this  motion,  or  demand  and  receive  payment  of  the  money 
in  question.  The  validity  of  the  transfer  from  Finch  to  the  relator 
is  not  attacked  on  these  proceedings  either  for  fraud  or  insuffi- 
ciency, and,  under  the  proof,  must  be  regarded  as  transferring  to 
the  relator  all  the  title  and  interest  in  the  subject  in  controversy 
to  Harris.  Upon  the  papers,  therefore,  he  is  the  real  party  in  inter- 
est, and  would  were  this  action  between  individuals,  be  the  prop- 
er party  to  prosecute  the  same.  But  it  is  insisted  that,  owing  to  the 
peculiar  wording  of  the  statute  which  authorizes  the  payment  of 
this  money,  the  party  who  paid  the  same  is  only  entitled  to  demand 
and  receive  repayment  While  it  is  conceded  that  this  is  strictly  a 
statutory  remedy,  and  the  statute  giving  the  same  must  be  strictly 
pursued,  still  we  think  the  construction  contended  for  is  too  re- 
stricted to  be  adhered  to  in  the  disposition  of  this  question.  Such 
a  construction  would  cut  off  the  rights  of  the  personal  representa- 
tives, executors,  and  administrators  of  Finch  from  claiming  such  re- 
payment   The  language  of  the  statute  is: 

"  •  *  *  And  a  claim  shall  be  preferred  by  any  person  entitled  thereto,  it 
shall  be  the  duty  of  the  commissioners  to  direct  the  payment  of  the  original 
purchase  moneys  which  may  have  been  paid  to  the  state  by  such  person." 

While  a  strict  grammatical  construction  < ;  the  above  phrase  will 
justify  the  contention  of  the  learned  attorney  general,  I  think  it 
can  hardly  be  maintained  that  the  legislature  intended  to  confine 
this  remedy  to  the  person  paying  the  money  exclusively,  and  bar 
the  remedy  to  his  personal  representatives  or  assignees,  and,  in  case 
of  his  death  or  assignment,  forfeit  the  money  which  the  state  had 
received  for  lands  sold  by  it  to  which  it  had  no  title.  Such  a  con- 
struction would  seem  to  be  violative  of  the  very  principle  of  jus- 
tice which  must  have  been  the  motive  of  the  legislature  in  providing 
for  the  payment  of  money  paid  to  the  state  on  void  titles.  This 
statute  is  remedial,  and  should,  we  think,  be  so  construed  as  to 
effect  the  purpose  for  which  it  was  enacted.  That  purpose  was  to 
enable  the  state,  when  it  had  received  compensation  for  land  sold 
by  it,  the  title  to  which  had  failed,  to  refund  to  the  person  entitled 
thereto  the  money  so  received ;  and,  as  the  state  cannot  be  sued  on 
such  liability,  the. statute  makes  it  the  duty  of  the  comptroller  to 
declare  the  title  defective  and  void,  directs  the  commissioners  of 
the  land  office  to  order  the  repayment,  and  the  state  treasurer  to 
pay  the  same,  on  the  warrant  of  the  comptroller.  But  the  ques- 
v.33N.v.s.no.  10—70 
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tion  has,  we  think,  been  settled  upon  authority,  in  People  v.  Chapin, 
109  N.  Y.  177,  16  N.  E.  331.  In  that  case,  it  is  true,  as  claimed  by 
the  defendants,  the  question  arose  as  to  whether  the  original  pur- 
chaser or  hie  grantee  was  entitled  to  have  the  money  refunded,  but 
we  do  not  see  how  that  affects  the  question.  The  state  conceded 
its  liability  to  one  of  the  claimants,  and  the  court  held  that  it  must 
be  paid  to  the  grantee  or  assignee  of  the  one  who  paid  the  money 
to  the  state  in  the  first  instance.  It  is  also  true  that  the  statute 
under  which  that  payment  was  made  gave  the  right  to  the  assignee, 
as  well  as  the  original  purchasers  from  the  state;  but,  as  we  have 
seen,  the  assignee  takes  the  place  of  the  assignor,  and  is  the  real 
party  in  interest  in  this  case. 

The  remaining  question  which  seems  to  demand  consideration  is 
whether  the  commissioners  of  the  land  office,  in  refusing  to  order 
the  repayment  of  this  money,  acted  judicially  or  ministerially.  If 
the  act  of  the  commissioners  was  purely  judicial,  and  involved  only 
the  exercise  of  judicial  functions,  then  it  is  quite  clear,  upon  au- 
thority, that  the  court  cannot  by  mandamus  reverse  their  judicial 
determination,  and  compel  them  to  act  in  opposition  to  their  ju- 
dicial determination.  If,  on  the  contrary,  the  commissioners  acted 
only  as  administrative  or  ministerial  officers,  then,  if  they  failed  in 
the  performance  of  their  ministerial  duties,  the  court  can.  by  the 
power  of  this  writ,  compel  such  performance.  The  difficulty,  there- 
fore, in  the  decision  of  this  question  upon  this  branch  of  the  case, 
is  in  determining  whether  the  act  of  the  commissioners  of  the  land 
office  in  denying  the  application  for  an  order  for  repayment  was  a 
judicial  or  ministerial  act  Under  the  distinction  of  the  power 
and  duties  of  state  officers,  the  commissioners  of  the  land  office  are 
classed  as  administrative  officers,  and  are  therefore  clothed  with 
no  judicial  functions,  except  such  as  may  arise  from  the  special 
duties  which  by  statute  they  may  be  required  to  perform  of  a  ju- 
dicial character.  While,  perhaps,  no  special  significance  attaches 
to  this  fact,  it  is  clear  that  the  acts  of  these  officers  cannot  be 
regarded  as  judicial,  from  the  character  of  their  office,  unless  they 
appear  to  be  judicial  in  themselves.  It  is  not  every  exercise  of 
judgment  by  a  ministerial  or  administrative  officer  or  body  that  can 
be  held  to  be  the  exercise  of  a  judicial  function  or  a  judicial  act. 
A  sheriff  is  required  to  determine,  at  his  peril,  whether  a  process  he 
is  required  to  execute  is  fair  upon  its  face,  but  such  exercise  of 
his  judgment  is  not  a  judicial  act  He  is  a  ministerial  officer,  and 
acts  as  such  in  making  such  determination.  Bouvier  says:  UA 
ministerial  act  may  be  defined  to  be  one  which  a  person  performs  in 
a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  without  regard  to  or  the  exercise  of  his 
own  judgment  upon  the  propriety  of  the  acts  being  done.  Acts 
done  out  of  court,  in  bringing  parties  into  court  are,  as  a  general 
proposition,  ministerial."  2  Bouv.  Diet.  237.  It  is  quite  apparent 
that  the  commissioners  of  the  land  office  were  not  in  this  case,  re- 
quired to  exercise  judicial  functions,  in  the  sense  required  to  make 
their  action  judicial.  The  comptroller  had  determined  that  the  title 
of  the  state  had  failed.   That  statute  made  it  incumbent  on  the 
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commissioners  to  order  the  payment  when  the  title  of  the  state 
fails.  There  is  no  question  raised  by  the  papers  as  to  the  re- 
lator's title  to  the  money  in  controversy,  and  that  title  is  establish- 
ed by  the  assignment  In  the  absence  of  any  question  of  fact  in 
dispute  in  this  case,  it  seems  clear  that  the  duty  of  the  commis- 
sioners was  ministerial,  and  that  their  refusal  was  not  a  judicial  act 
which  cannot  be  assailed  on  an  application  for  a  peremptory  man- 
damus. We  think,  on  the  whole  case,  the  relator  is  entitled  to  the 
writ  of  peremptory  mandamus.   Motion  granted,  with  costs. 


(12  Misc.  Rep.  310.) 

PECK  et  al.  v.  RICHARDSON  et  aL 

(Supreme  Court,  Special  Term,  Seneca  County.  April,  1895.) 

Parties— Administrators  and  Next  of  Kin. 

In  an  action  to  procure  an  adjudication  that  certain  property  possessed 
by  a  deceased  wife  was  in  fact  owned  by  her  deceased  busband,  and  that 
the  executor  of  the  wife  should  account  therefor,  and  that  it  be  distributed 
amoug  those  entitled,  the  next  of  kin  of  the  husband  are  properly  Joined 
with  his  administrators  as  parties  plaintiff. 

Action  by  Marcus  L.  Peck  and  others  against  John  E.  Richard- 
son, as  executor  of  the  will  of  Lucy  Schryver,  deceased,  and  others. 
Defendant  Richardson  demurs  to  the  complaint  Overruled. 

Miller,  Gridley  &  Pratt,  for  plaintiffs. 
Charles  A.  Hawley,  for  defendant 

RUMSEY,  J.  The  complaint  alleges  that  on  the  17th  day  of 
December,  1893,  one  Joseph  G.  Schryver  died  intestate,  and  that  the 
two  plaintiffs  named  as  administrators  were  duly  appointed  as  ad- 
ministrators of  his  estate,  and  that  the  plaintiffs  William  T.  Schryver 
and  John  G.  Schryver  are  his  only  next  of  kin  and  heirs  at  law. 
That  Joseph  G.  Schryver  was  married  to  one  Lucy  Schryver  in  the 
year  1848.  Lucy  Schryver  became  the  owner  of  a  considerable 
amount  of  personal  property,  which  she  continued  to  hold  until  the 
time  of  her  death,  which  was  shortly  before  that  of  her  husband,  ex- 
cept so  far  as  she  used  the  same  to  purchase  real  estate  with.  That 
before  her  death  she  executed  a  will,  which  is  set  out  in  full  in  the 
complaint,  and  that  certain  of  the  other  defendants  are  officials  of 
corporations  which  are  named  as  legatees  in  the  will.  It  is  alleged 
that  the  devises  to  these  corporations  are  void,  and  for  that  reason 
these  persons  are  made  parties  to  this  action,  but,  as  they  have  not 
appeared  in  the  action  and  do  not  join  in  this  demurrer,  it  is  unnec- 
essary to  consider  their  interest  any  further.  The  complaint  al- 
leges that  before  her  death  Lucy  Schryver  was  the  owner  of  three 
pieces  of  real  estate,  which  she  bought  with  a  portion  of  the  personal 
property  that  came  to  her  before  the  year  1848.  It  would  seem, 
from  the  allegations  of  the  plaintiff,  that  she  died  having  title  to 
this  real  estate,  and  that  after  her  death  the  defendant  Richardson,  / 
her  executor,  undertook  to  sell  the  three  pieces  ol  real  estate,  and  did 
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convey  them  away,  receiving  a  certain  sum  of  money  for  one  of 
them,  but  not  yet  having  received  the  consideration  for  the  other 
two  parcels,  which  were  conveyed  to  the  defendants  Allen  O.  Butts 
and  Katharine  Tharp,  It  is  alleged  that  the  consideration  for  those 
two  pieces  of  land  from  Butts  and  Tharp  is  still  unpaid,  but  the  pre- 
cise reason  why  they  are  made  defendants  is  not  easily  to  be  de- 
duced from  the  complaint.  However,  it  is  not  very  material,  as  no 
relief  seems  to  be  asked  against  them,  and  they  do  not  appear  upon 
the  argument  of  this  demurrer.  The  complaint  then  alleges  that  Lucy 
Schryver  died  in  July,  1893,  and  before  her  husband,  and  that  the 
defendant  John  E.  Richardson  was  made  executor  of  her  will,  and 
was  qualified  as  such.  These  are  substantially  all  the  facts  alleged 
in  the  complaint,  except  some  others  which  seem  to  be  incidental  to 
the  relief  demanded,  and  which  it  is  not  necessary  to  refer  to  here. 
The  gravamen  of  the  action  is  shown  by  the  allegation  of  a  conclusion 
of  law,  which  is  that  prior  to  the  year  1848,  and  after  her  marriage, 
Lucy  Schryver  became  possessed  and  entitled  to  the  possession  in 
her  own  right  of  a  large  amount  of  personal  property,  to  wit,  about 
|7,000,  as  her  own  property,  "the  title  to  which  immediately  there- 
after vested  in  and  became  the  property  of  her  said  husband,  Jo- 
seph G.  Schryver,  deceased,  and  continued  to  be  down  to  the  date  of 
his  decease."  It  is  alleged  in  the  complaint  that  Lucy  Schryver, 
without  the  consent  or  approval  of  her  husband,  used  the  personal 
property  of  which  she  became  possessed  to  buy  the  two  pieces  of  real 
estate  which  Richardson  undertook  to  sell  and  for  which  he  has  not 
received  the  pay.  The  relief  demanded  in  the  complaint  is,  among 
other  things,  that  the  plaintiffs  have  judgment  that  all  the  personal 
property  of  which  Lucy  Schryver  became  possessed  before  1848  was 
the  property  of  said  Joseph  G.  Schryver,  and  passed,  as  a  part  of  his 
estate,  to  the  two  plaintiffs  who  are  his  administrators,  and  to  John 
G.  Schryver  and  William  T.  Schryver,  his  next  of  kin,  and  the  further 
judgment  that,  when  Lucy  Schryver  took  title  to  the  real  estate  men- 
tioned in  the  complaint  as  sold  to  Butts  and  Tharp,  such  title  vested 
in  her  as  trustee  for  her  husband,  Joseph  G.  Schryver.  While  this 
demand  for  relief  is  no  part  of  the  complaint,  and  is  not  the  subject 
of  a  demurrer,  yet  it  is  proper  to  refer  to  it  to  ascertain  the  precise 
nature  and  character  of  the  action.  O'Brien  v.  Fitzgerald,  143  K. 
Y.  377,  38  N.  E.  371. 

The  defendant  Richardson  alone  demurs  to  the  complaint,  and  his 
demurrer  is  put  upon  the  ground  solely  that  there  is  a  misjoinder  of 
the  parties  plaintiff,  for  reasons  which  he  states  in  his  demurrer, 
and  that  there  is  a  misjoinder  of  causes  of  action,  the  nature  of  which 
is  more  particularly  set  out  in  the  demurrer.  No  other  grounds 
of  demurrer  are  specified,  and,  if  there  are  any  other  objections  to 
the  pleading  appearing  upon  the  face  of  it,  they  must,  for  the  pur- 
pose of  this  discussion,  be  deemed  to  be  waived.  Insurance  Co.  v. 
Baldwin,  37  N.  Y.  648.  The  rule  requires  that  the  grounds  of  de- 
murrer shall  be  distinctly  specified,  and  that  the  demurrer  cannot 
be  sustained  upon  a  ground  which  is  not  stated.  Carter  v.  De  Camp, 
40  Ilun,  258.  As  the  only  grounds  stated  are  those  mentioned  above, 
this  discussion  must  proceed  upon  the  theory  that  the  facts  stated 
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in  the  complaint  constitute  a  good  cause  of  action  of  some  kind,  aud 
entitle  the  plaintiff  to  some  relief,  although  that  proposition  of  law 
might  be  somewhat  doubtful  had  the  defendant  seen  fit  to  attempt 
to  raise  it  But  as  he  has  chosen  to  rest  his  demurrer  upon  other 
and  practically  immaterial  and  unimportant  grounds,  and  to  sub- 
stantially concede  that  one  or  more  causes  of  action  have  been  stated 
in  the  complaint,  the  examination  must  be  had  within  those  limits 
to  which  the  defendant  himself  has  confined  it  by  stating  the  grounds 
of  his  demurrer. 

The  first  question  logically  presented  in  looking  at  the  com- 
plaint is,  what  cause  of  action  is  set  out  in  it?  The  defendant 
claims  that  there  are  several  causes  of  action  which  cannot 
be  joined.  It  is  claimed  by  the  plaintiff  that  there  is  but  one  cause 
of  action,  although  it  is  quite  a  comprehensive  one,  and  the  relief 
asked  is  various  in  its  nature.  The  courts  have  never  attempted 
to  define  accurately  the  term  "cause  of  action"  or  to  strictly  limit  its 
signification.  It  is  said  by  Mr.  Pomeroy  that  if  the  facts  alleged 
show  one  primary  right  of  the  plaintiff,  and  one  wrong  done  by  the 
defendant  which  involves  that  right,  the  plaintiff  has  stated  but  one 
cause  of  action,  no  matter  how  many  forms  and  kinds  of  relief  he 
may  claim  that  he  is  entitled  to,  and  may  ask  to  recover;  the  relief 
is  no  part  of  the  cause  of  action.  In  applying  this  test,  however,  it 
must  be  observed  that  the  single  primary  right  and  single  wrong, 
which,  taken  together,  constitute  one  cause  of  action,  may  each  be 
very  complicated.  For  example,  the  primary  right  of  ownership 
includes  not  only  the  particular  subordinate  right  to  use  the  thing 
owned  in  any  manner  permitted  by  law,  but  also  similar  rights  to  the 
forbearance  on  the  part  of  all  mankind  to  molest  the  proprietor  in 
such  use.  Pom.  Rem.  &  Rem.  Rights,  §  455.  The  right  which  is 
alleged  in  this  complaint  is  the  right  of  Joseph  G-.  Schryver  to  own 
and  have  the  beneficial  use  of  the  personal  and  real  property  of  which 
Lucy  Schryver  died  seised  and  possessed.  That  right  not  only 
includes  the  right  of  possession  of  the  personal  property,  but  the 
right  to  receive  the  price  for  the  real  estate  which  has  been  sold  if 
those  entitled  to  it  elect  not  to  disaffirm  the  sale.  The  wrong  which 
is  complained  of  is  the  act  of  Richardson  in  retaining  possession  of 
this  personal  property,  and  proposing  to  dispose  of  it  pursuant  to 
the  will,  and  the  persons  who  are  parties  to  that  wrong  or  interested 
in  the  perpetration  are  not  only  Richardson,  who  proposes  to  commit 
the  wrong,  but  the  persons  claiming  under  the  will,  who  have  the 
right,  if  the  will  is  valid,  to  insist  that  the  property  belonging  to 
Mis.  Schryver  and  the  legacies  should  be  paid  over  to  them.  So 
it  will  be  seen  that,  before  the  plaintiffs  can  insist  upon  their  right  to 
have  the  property  left  by  Mrs.  Schryver  turned  over  to  them,  they 
must  obtain  a  judgment  of  the  court  that  the  property  belonged  to 
the  estate  of  Joseph  Schryver,  and  that  these  persons  who  are  claim- 
ing it  as  executor  and  legatees  have  no  interest  in  it  and  no  right 
to  its  possession.  Viewed  from  this  standpoint,  I  do  not  think  that 
it  can  be  said  that  more  than  one  cause  of  action  is  set  out  in  the 
Complaint,  and  for  this  reason  that  ground  of  demurrer  is  not  well 
taken.    What  is  said  above  is  upon  the  theory  that  a  cause  of  action 
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is  set  out  in  the  complaint,  and  it  is  not  intended  to  decide  that 
question,  which  has  not  been  submitted  to  the  court. 

The  next  ground  of  demurrer  to  be  considered,  although  the  first 
one  which  is  stated  in  the  pleading,  is  that  there  is  a  misjoinder  of 
parties  plaintiff.  As  has  been  said,  the  theory  upon  which  this  ac- 
tion seems  to  have  been  brought  is  that  the  property  which  stood  in 
the  name  of  Mrs.  Schryver  in  fact  was  owned  by  her  husband,  and 
that  the  plaintiffs  as  personal  representatives  and  next  of  kin  are 
those  who  are  entitled  to  all  the  property  which  she  left  The  re- 
lief sought  is  not  only  to  establish  the  right  of  John  G.  Schryver  to 
this  property,  but  also  to  procure  a  judgment  that  the  ultimate  title 
to  it  and  right  of  enjoyment  in  it  belongs  to  John  G.  Schryver  and 
William  T.  Schryver,  as  his  next  of  kin.  Undoubtedly,  were  this  an 
action  at  law  to  recover  property  which  was  claimed  to  belong  to 
Joseph  G.  Schryver,  and  had  it  no  other  purpose,  it  would  not  be 
necessary  to  join  as  plaintiffs  any  others  than  the  personal  repre- 
sentatives of  Joseph  G.  Schryver,  because  they,  as  his  administra- 
tors, have  the  sole  legal  title  to  his  personal  property,  and  are  the 
only  ones  necessary  to  be  made  plaintiffs  in  an  action  to  recover  it. 
But,  in  such  a  case  as  that  even,  it  cannot  be  said  that  the  next  of 
kin  or  the  persons  who  have  the  beneficial  interest  in  the  personal 
property,  although  not  necessary,  may  not  be  proper  parties  plaintiff 
in  the  action.  Section  446  of  the  Code  of  Civil  Procedure  prescribes 
that  all  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  judgment,  may  be  joined  as  plaintiffs,  except  as 
otherwise  expressly  prescribed  in  the  act.  There  can  be  no  doubt 
that  the  next  of  kin  of  Joseph  G.  Schryver  have  an  interest  in  the 
result  of  this  action.  The  administrators,  it  is  true,  have  the  legal 
title,  but  they  have  it  only  as  trustees,  and  they  hold  it  for  the  ulti- 
mate benefit  of  the  next  of  kin.  Within  the  plain  reading  of  section 
446,  the  next  of  kin  are  persons  who  might  be  properly  joined  in 
this  action.  Section  449  of  the  Code  prescribes  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except 
that  the  administrator  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  It  has  been  held  that 
this  section  is  purely  permissive  in  fact,  as  it  is  in  form,  and  that 
it  does  not  forbid  an  action  bv  the  beneficiaries,  or  by  the  beneficiaries 
with  the  trustee.  If,  therefore,  the  object  of  the  action  were  only 
to  procure  judgment  that  the  property  possessed  by  Lucy  Schryver 
was  in  fact  owned  by  Joseph  G.  Schryver,  and  that  the  executor  of 
Lucy  Schryver  should  account  for  that  property  to  the  personal  rep- 
resentatives of  Joseph  G.  Schryver,  the  next  of  kin  of  Joseph  G. 
Schryver  might  still  be  the  proper,  although  not  necessary,  parties 
to  such  action.  But  the  complaint  goes  further  than  that  It  seeks, 
not  only  to  procure  a  judgment  that  this  property  belongs  to  the 
estate  of  Joseph  G.  Schryver,  and  that  it  must  be  accounted  for  to 
the  proper  persons  of  that  estate,  but  it  seeks  a  distribution  of  that 
estate,  and  a  judgment  that  these  two  plaintiffs,  who  are  next  of 
kin,  are  the  persons  ultimately  entitled  to  it.  Assuming,  as  we 
must,  that  a  cause  of  action  is  set  out  in  the  complaint,  and  that  the 
plaintiffs  do,  upon  the  facts,  show  themselves  entitled  to  the  relief 
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which  they  ask,  or  something  like  it,  it  is  clear  that  before  they  can 
obtain  such  relief  they  must  be  parties  to  the  action,  and,  as  they  ask 
for  this  relief  as  a  complete  determination  of  the  questions  involved 
in  it,  it  is  certainly  proper  that  they  should  be  parties  plaintiff,  so 
that  they  may  obtain  the  relief  which  they  ask.  It  is  not  asserted 
that  the  estate  of  Joseph  Schryver  could  not  obtain  all  that  it  is  enti- 
tled to  in  this  action  without  the  presence  of  his  next  of  kin  as  plain- 
tiffs, but  all  that  is  attempted  to  be  decided  is  that  they  are  proper 
plaintiffs,  although  not  necessary,  and  if  they  are  proper  plaintiffs 
the  defendant  is  not  at  liberty  to  object  to  their  presence,  and  his 
demurrer  on  that  ground  is  not  well  taken.  For  these  reasons  the  • 
plaintiffs  must  have  judgment  upon  the  demurrer,  upon  the  above 
terms.  Judgment  directed  for  plaintiffs,  with  leave  to  defendant  to 
withdraw  demurrer  and  answer  in  20  days,  on  payment  of  costs  of 
demurrer. 


(12  Misc.  Rep.  278.) 

PARFITT  v.  KINGS  COUNTY  GAS  &  ILLUMINATING  CO.  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.  April,  1895.) 

1.  Equity— Rescission  of  Contract. 

In  an  action  to  rescind  an  executed  contract  under  which  rights  of  third 
persons  have  arisen,  a  stronger  degree  of  evidence  will  be  required  to 
establish  its  invalidity  than  if  it  was  an  executory  contract 

2.  Contracts — Public  Policy. 

A  contract  will  not  be  decreed  void  as  against  public  policy,  where  It  is 
expressly  authorized  by  statute. 

8.  Municipal  Corporations — Contracts— Unreasonable  Provisions. 

A  provision  In  a  contract  for  lighting  the  streets  of  a  town,  forbidding 
the  municipality  from  diminishing  the  number  of  lamps,  is  not  so  unrea- 
sonable as  to  lead  to  an  inference  of  fraud. 

Action  by  Walter  E.  Parfltt  against  the  Kings  County  Gas  & 
Illuminating  Company,  impleaded,  to  set  aside  contracts  between 
defendant  and  the  board  of  improvements  of  the  town  of  New 
Utrecht.    Complaint  dismissed. 

Edward  M.  Grout,  for  plaintiff. 

Benjamin  F.  Tracy,  William  J.  Kelly,  James  C.  Church,  and  Her- 
bert E.  Ketcham,  for  defendants. 

SMITH,  J.  The  plaintiff  has  assumed  to  state  in  his  complaint 
three  causes  of  action:  (1)  To  set  aside  the  original  contract  between 
the  board  of  improvement  of  the  town  of  New  Utrecht  and  the  de- 
fendant gas  company,  dated  28th  December,  1889;  (2)  to  set  aside 
the  contract  of  extension,  by  which  the  life  of  the  original  contract 
was  extended  for  15  years,  which  contract  of  extension  was  dated 
19th  March,  1891;  (3)  to  declare  void  the  action  of  the  said  board  of 
improvement,  so  far  as  by  its  order  lamps  were  wasteful ly,  improvi- 
dently,  and  fraudulently  caused  to  be  placed  in  certain  parts  of  the 
town  sparsely  inhabited.  It  is  not  necessary  to  set  out  the  allega- 
tions of  fraud  and  illegality  in  the  complaint  Some  of  them  were 
abandoned  on  the  trial.  Attention  will  be  directed  simply  to  the 
issue  actually  presented  by  the  proofs  adduced.    It  may  be  well 
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first  to  note  the  legal  roles  of  construction  of  evidence  in  actions  of 
fraud.  The  principle  is  settled  beyond  question  that  fraud  is  not  pre- 
sumed, and  must  be  proven.  Arthur  v.  Griswold,  55  N.  Y.  410; 
Brackett  v.  Griswold,  112  N.  Y.  467,  20  N.  E.  376.  In  Nichols  v. 
Pinner,  18  N.  Y.  295,  the  court  lays  down  the  rule  in  these  words: 

"Fraud  must  be  proved  affirmatively.  The  presumption  Is  always  In  favor 
of  innocence,  and  not  of  guilt  The  evidence  should,  therefore,  be  direct  and 
strong  which  would  authorize  the  repudiation  of  a  contract  on  the  ground  of 
fraud,  especially  in  the  case  of  an  executed  contract." 

It  has  been  further  held  that  if  the  evidence  is  as  capable  of  inno- 
cent as  guilty  interpretation  it  cannot  be  used  to  establish  guilt 
Morris'  Case,  96  N.  Y.  100;  Constant's  Case,  133  N.  Y.  640,  31  N.  E. 
26;  Fenno's  Case  (Sup.)  10  N.  Y.  Supp.  408.    And  again: 

"While  fraud  may  be  established  by  circumstantial  evidence,  it  can  only  be 
so  established  by  proof  of  such  circumstances  as  are  irreconcilable  with  any 
other  theory  than  that  of  the  guilt  of  the  persons  accused  of  fraud."  Baird's 
Case,  96  N.  Y.  567. 

It  will  thus  be  seen  that  the  law  will  not  impute  fraud  without 
positive  testimony.  It  is  true  that  the  testimony  may  be  circumstan- 
tial, as  at  times  it  must;  but  such  circumstances  must  point  to  the 
fraud  at  least  with  some  degree  of  certainty.  It  is  not  enough  that 
facts  are  shown  that  cause  suspicion.  Again,  it  will  be  further  seen 
that  a  distinction  is  made  between  contracts  which  are  merely  exec- 
utory and  contracts  which  are  executed.  Executory  contracts  can 
generally  be  set  aside  with  little  loss.  To  set  aside  an  executed 
contract  must  always  cause  a  loss.  In  the  case  at  bar  this  distinc- 
tion has  a  special  force.  This  contract  was  made  December  28,  1889. 
The  work  of  laying  the  mains  and  constructing  the  plant  was  com- 
menced the  following  spring.  The  first  illumination  of  the  town 
was  on  the  night  of  December  2,  1891.  Extensions  were  thereafter 
ordered  by  the  board  so  that  construction  continued  down  to  the 
spring  of  1893.  The  extension  contract  was  made  March  19,  1891. 
This  suit  was  not  commenced  until  May  5,  1893.  The  testimony 
shows  that  the  corporation  defendant  has  in  the  meantime  laid 
93  miles  of  gas  mains.  It  has  in  the  meantime  purchased  land  in 
the  town,  and  erected  two  gas  holders;  one  with  a  capacity  of  100,- 
000  cubic  feet,  and  the  other  with  the  capacity  of  500,000  cubic  feet. 
It  has  expended,  according  to  the  estimate  of  the  engineer,  f 600,000 
for  its  plant.  The  evidence  does  not  disclose  the  fact,  but  it  is  a 
fair  presumption,  that  part  at  least  of  this  $600,000  has  been 
raised  by  the  issue  of  bonds,  which  are  now  held  by  parties  innocent 
of  any  fraud  or  claim  of  fraud.  Innocent  parties  have,  undoubtedly, 
contracted  with  the  company  upon  the  faith  of  its  supposed  con- 
tract rights  with  the  town.  It  is  undoubtedly  true  that  this  action 
may  be  commenced  at  any  time  within  the  statutory  limit.  It  is 
further  undoubtedly  true  that,  if  fraud  is  once  established,  the  court 
cares  little  or  nothing  that  the  fraudulent  party  may  lose.  When, 
however,  a  contract  has  been  executed,  and  large  amounts  of  money 
have  been  expended  therein,  and  the  rights  of  innocent  parties  per- 
chance are  imperiled,  the  courts  should  and  will  require  a  stronger 
degree  of  evidence  to  establish  the  invalidity  of  such  contracts  than 
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would  be  required  if  the  action  were  to  set  aside  an  executory  con- 
tract, where  no  great  loss  would  follow.  Especially  will  this  be  held 
where  the  party  who  has  the  right  of  action  has  quietly  lain  by  for 
three  years  and  a  half  and  seen  all  these  moneys  expended  without 
protest 

What,  then,  is  the  point  of  attack  upon  this  contract?  It  is  not 
claimed  that  the  contract  is  wasteful,  in  that  it  provides  for  an  ex- 
orbitant compensation  for  gas  furnished.  The  plaintiff,  in  his  com- 
plaint, charged  that  the  price  asked  was  exorbitant,  but  upon  the 
trial  of  the  action  such  charge  was  expressly  abandoned.  No  provi- 
sion in  the  defendant's  contract  is  assailed  as  detrimental  to  the  in- 
terests of  the  town,  except  the  provision  which  prohibits  the  town 
from  "capping"  lamps.  The  contract  is  claimed  to  have  been  fraud- 
ulent and  illegal  in  that  it  did  not  follow  the  specifications  which 
were  adopted  by  the  board  of  improvement,  upon'  which  was  made 
the  advertisement  for  bids.  It  seems  that  upon  the  26th  day  of 
November,  1889,  the  board  of  improvement  adopted  by  formal  resolu- 
tion certain  specifications.  The  usual  notice  for  bids  was  advertised 
in  the  papers  as  required  by  law.  The  bid  of  the  defendant  gas  com- 
panj'  was  the  only  one  received.  The  contract  was  thereupon  made. 
The  question  presented  is,  did  that  contract  follow  substantially 
the  provisions  of  the  specifications  adopted  upon  the  26th  of  No- 
vember? The  defendant  produced  upon  the  trial  a  paper  containing 
in  typewriting  specifications  with  certain  alterations  appearing 
thereon.  That  copy  had  the  indorsement  upon  the  back  of  the  presi- 
dent and  secretary  of  the  board.  These  indorsements  were  made 
pursuant  to  a  resolution  of  the  board,  for  the  purpose  of  identifying 
them  as  the  specifications  legally  adopted,  and  upon  which  the  ad- 
vertisements for  bids  were  made.  Those  specifications,  as  they  now 
appear,  conform  substantially  to  the  contract  which  was  afterwards 
made,  and  which  is  here  assailed.  The  claim  of  the  plaintiff  is 
that  these  specifications  as  they  now  appear  differ  in  four  material 
matters  from  the  specifications  that  were  adopted  upon  the  26th  of 
November,  the  day  at  which  the  advertisement  commenced,  in  that 
(1)  the  specifications  in  fact  then  adopted  required  the  manufacture 
of  gas  within  the  town,  while  these  specifications  and  the  contract  as 
made  do  not  so  require;  (2)  in  that  the  specifications  as  then  adopted 
reserved  the  right  in  the  town  authorities  to  diminish  as  well  as  in- 
crease the  number  of  lamps,  while  these  specifications  as  they  now 
appear,  and  the  contract,  left  in  the  town  authorities  only  the  power 
to  increase, — in  other  words,  took  from  them  the  power  of  "capping" 
lamps;  (3)  in  that  the  specifications  as  then  adopted  required  the 
contract  to  be  finished  by  July  15,  1890,  while  the  specifications 
as  they  now  appear,  and  the  contract,  give  the  date  a  year  later; 
and  (4)  in  that  the  specifications  as  then  adopted  did  not  contain  the 
provision,  inserted  in  the  contract  as  made,  prohibiting  any  other 
gas  or  electric  company  from  laying  pipes  or  conductors  within  the 
town.  In  support  of  this  contention  the  plaintiff  produces  the  wit- 
ness R.  H.  Sherwood,  who  called  three  or  four  times  to  see  the  speci- 
fications, and  afterwards  obtained  a  copy,  which  is  in  evidence  here, 
and  marked  "Ex.  3."    That  copy  of  the  specifications  is  the  copy 
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claimed  by  the  plaintiff  to  be  the  copy  of  the  specifications  adopted 
upon  November  26th,  but  does  not  contain  the  matters  which  are 
claimed  by  the  plaintiff  to  have  been  inserted  at  some  later  time, 
and  which  appear  in  the  copy  of  the  specifications  presented  here 
by  the  defendant.  Mr.  Sherwood  swears  upon  cross-examination 
that  he  did  not  see  the  advertisement  for  bids  upon  the  contract, 
and  he  does  not  know  whether  it  was  before  or  after  that  advertise- 
ment. Confessedly,  there  were  drafts  or  proposed  specifications  in 
the  office  of  the  board  of  improvement  before  the  meeting  of  No- 
vember 26th,  at  which  time  the  official  specifications  were  adopted. 
It  is  claimed  by  the  defendant  that  these  specifications  were  there 
kept  for  the  purpose  of  getting  suggestions  from  any  one  who  might 
come  in  as  to  matters  in  which  they  might  be  changed  for  the  benefit 
of  the  town.  Upon  cross-examination  Mr.  Sherwood  says  that  Mr. 
Fergueson,  who  was  president  of  the  board,  said  to  him:  "Read  that 
over,  and,  if  you  can  make  any  suggestions  to  protect  the  interests  of 
the  citizens,  I  would  like  to  have  you."  If  this  remark  were  made, 
it  is  in  line  with  the  defendant's  contention  that  these  specifications 
shown,  and  which  are  produced  here  by  Mr.  Sherwood,  were  drafts 
or  proposed  specifications  which  were  in  the  office  before  the  specifi- 
cations were  officially  adopted  upon  which  the  advertisement  was 
made.  It  is  not  probable  that  Mr.  Fergueson  would  be  asking  for 
the  suggestion  for  the  purpose  of  altering  the  specifications  after 
the  advertisement  had  begun,  and  which  could  not  be  legally  altered. 
It  also  appears  in  the  case,  by  testimony  of  Mr.  Sherwood,  that 
his  relations  with  Mr.  Fergueson  were  not  friendly.  Another  copy 
of  the  specifications,  precisely  similar  to  the  one  produced  by  Mr. 
Sherwood,  is  produced  upon  the  trial  by  Mr.  J.  Lott  Nostrand,  who. 
appears  here  as  a  witness  for  the  plaintiff,  and  he  was  a  member 
of  the  board  of  improvement  by  which  this  contract  was  awarded. 
He  states  that  these  specifications  were  the  only  ones  he  ever  saw 
or  knew  anything  about,  but  he  has  no  recollection  where  he  got 
them,  whether  from  the  rooms  of  the  board  of  improvement  or  else- 
where. Nor  has  he  any  recollection  of  the  time  when  he  got  them. 
The  plaintiff  concedes  that  there  were  with  the  board  of  improvement 
other  copies  of  the  specifications,  but  it  does  not  appear  that  Mr. 
Nostrand  ever  saw  them.  There  is  only  one  matter  in  which  Mr. 
Nostrand  will  swear  from  his  recollection  that  the  contract  as  made 
differs  from  the  specifications  as  he  understood  them,  and  that  was  in 
that  the  contract  provided  that  the  work  should  be  completed  by  July, 
1891,  while  the  specifications  called  for  its  completion  in  July,  1890. 
Upon  page  62,  Mr.  Nostrand  swears  that  he  was  present  at  the  meet- 
ing of  November  26th;  that  he  is  not  sure  what  the  discussion  there 
was,  and  that  he  is  not  sure  but  there  was  a  talk  about  it  ''We  prob- 
ably met  with  the  intention  of  talking  over  the  matter,  and  making 
some  arrangement."  The  testimony  of  Mr.  Nostrand  is,  in  my  judg- 
ment, entitled  to  weight.  This  contract  was  made  in  December,  1889. 
The  original  specifications  required  that  it  should  be  fulfilled  by  the 
1st  of  July,  1890.  It  would  appear  to  me  that  with  the  winter  in- 
tervening the  time  was  somewhat  short,  and  the  change  from  July, 
1890,  to  July,  1891,  would  not  be  a  very  unreasonable  one.  The 
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plaintiff  produces  one  other  witness,  John  McKay.  The  witness 
McKay  swears  positively  that,  after  he  had  seen  this  advertisement, 
he  went  and  saw  the  specifications  j  that  the  specifications  now 
claimed  by  the  defendant  as  being  the  ones  adopted  upon  November 
26th  were  not  the  specifications  shown  him,  and  that  the  specifica- 
tions shown  him  required  that  the  gas  should  be  manufactured,  as 
well  as  stored,  within  the  town.  He  took  those  specifications  over 
to  a  meeting  of  an  association  of  citizens,  but  he  does  not  produce 
them  here,  nor  are  they  produced  by  any  member  of  the  association 
of  citizens  to  which  he  made  his  report.  He  cannot  remember 
whether  the  specifications  which  he  saw  were  printed  or  in  type- 
writing. His  recollection  seems  to  be  based  upon  the  fact  that  in 
his  opinion  the  requirement  of  the  specifications  that  the  gas  should 
be  manufactured  in  the  town  prevented  the  free  competition  of  com- 
panies outside  of  the  town  which  might  bring  gas  within  the  town. 
He  did  not  call  the  attention  of  anybody  to  this  provision.  He  did 
not  in  any  way  protest  against  it,  nor,  as  far  as  appears  from  the  evi- 
dence, was  any  protest  made  to  the  board  of  improvement  by  any 
one  against  the  provision  which  was  deemed  by  him  and  others  to 
prevent  free  competition  for  the  contract  It  is  admitted  that  the 
first  copies  of  the  specifications,  which  are  claimed  by  the  defendant 
to  be  draft  or  proposed  copies,  did  require  the  manufacture  of  the 
gas  within  the  town,  but  defendant  claims  that  such  provision  was 
stricken  out  at  the  meeting  of  November  26th,  when  the  specifica- 
tions were  adopted  upon  which  the  bids  were  to  be  made.  It  is  un- 
fortunate, if  Mr.  McKay  made  his  report  to  an  organization  of  citi- 
zens, some  of  those  citizens  of  that  organization  could  not  have  ap- 
peared upon  the  trial  and  corroborated  him  as  to  the  time  when  that 
report  was  made,  and  as  to  the  terms  of  those  specifications.  It 
would  seem  as  if  such  proof  were  easily  accessible  if  it  could  have 
been  had. 

The  plaintiff's  counsel  claims  that  this  testimony  is  fully  cor- 
roborated by  the  evidence  appearing  in  the  writings  themselves. 
He  shows  that  the  copies  of  the  specifications  produced  by  Mr. 
Nostrand  and  Mr.  Sherwood  are  copies  of  the  original  specifications 
produced  by  the  defendant  here,  with  some  of  the  alterations  there 
made  appearing  in  type.  He  thus  argues  that  the  copies  of  the 
specifications  thus  produced  by  Sherwood  and  Nostrand  must  have 
been  made  after  the  copy  produced  by  the  defendant,  and  after  cer- 
tain changes  were  there  made.  He  further  shows  that  the  copies 
produced  by  Sherwood  and  Nostrand  appear  to  have  been  made 
by  Mrs.  Pettengill,  a  typewriter,  living  in  Brooklyn.  He  produced 
her  book,  upcn  which  is  charged,  about  November  6th,  for  making 
6  copies  of  gas  specifications,  30  folios,  and  November  26th,  for  mak- 
ing 3  copies  gas  specifications,  60  folios.  To  those  familiar  with 
typewriting  it  is  shown  that  the  copy  produced  by  Nostrand  and 
the  one  produced  by  Sherwood  were  both  original  copies,  and  were 
about  30  folios.  It  is  claimed  when  this  charge  of  3  copies  of 
60  folios  was  made  that  in  fact  Mrs.  Pettengill  ran  a  paper 
through  the  typewriter  twice,  thus  making  6  copies  of  30  folios 
with  2  originals,  which  would  undoubtedly  be  the  same  charge 
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as  making  3  copies  at  60  folios,  as  the  same  work  would  be 
required.  From  this  it  is  argued  by  the  plaintiff  that  the  copies 
produced  by  Mr.  Nostrand  and  Mr.  Sherwood  were  the  copies  made 
upon  November  26th,  and  were  copies  of  the  specifications  as  in  fact 
they  were  adopted.  I  am  not  unmindful  of  the  force  of  this  cor- 
roborative evidence.  The  copy  produced  by  the  defendant,  with 
the  alterations  made,  and  claimed  to  have  been  the  copy  indorsed 
and  adopted  upon  November  26th,  is  upon  thin  paper,  such  as 
would  be  required  to  be  used  in  the  making  of  six  copies.  The 
defendant  cannot  explain  how  it  is  that  two  originals  are  produced 
in  the  hands  of  Mr.  Nostrand  and  Mr.  Sherwood,  nor  why  it  is 
that  those  typewritten  copies  contained  part  of  the  alterations 
which  appear  in  the  copy  of  the  specifications  they  produced.  It  is 
sufficient  at  least  to  raise  a  grave  suspicion  that  the  alterations 
which  afterwards  appear  in  the  copies  produced  by  Mr.  Nostrand 
and  Mr.  Sherwood  were  agreed  upon  at  the  meeting  of  November 
26th,  and  that  the  copy  was  then  indorsed,  and  that  the  other 
alterations  which  have  caused  this  litigation  were  afterwards  made 
On  the  other  hand,  the  witness  Church,  in  whose  handwriting  ap 
pear  all  the  alterations  made,  swears  positively  that  they  were  all 
made  upon  November  26th.  In  the  paper  itself  there  is  no  indica 
tion  that  they  were  not  all  made  at  one  time.  The  witness  Keegan. 
a  member  of  the  board,  swears  positively  that  the  contract  made 
followed  the  specifications  adopted  upon  the  26th  of  November. 
The  witness  Cowenhoven,  a  member  of  the  board,  swears  positively 
that  the  contract  made  followed  the  specifications  adopted  upon 
the  26th  of  November.  The  witness  Wardel,  a  member  of  the 
board,  swears  positively  that  the  contract  made  followed  the  speci- 
fications adopted  upon  the  26th  of  November.  And  the  witness 
Fergueson,  a  member  of  the  board,  swears  positively  that  the  con- 
tract made  followed  the  specifications  adopted  upon  the  26th  of 
November.  The  testimony  of  these  witnesses  is  in  some  matters 
indefinite,  but  it  must  be  remembered  that  by  reason  of  the  plain- 
tiff's delay  more  than  five  years  have  now  elapsed  since  the  trans- 
action took  place.  It  must  be  impossible,  therefore,  to  remember 
the  exact  detail  of  matters  then  occurring.  If  the  claim  of  the 
plaintiff  is  true,  the  witness  Church  is  guilty  not  only  of  perjury, 
but  of  forgery.  The  witness  Sherwood,  the  president  of  the  de- 
fendant's company,  swears  positively  that  these  alterations  claimed 
by  the  plaintiff  to  have  been  made  after  November  26th  followed 
suggestions  made  by  him  prior  to  that  time,  and  before  the  con- 
tract was  made.  The  design  and  purpose  of  this  action  is  to  save 
money  for  the  taxpayers.  In  order  to  sustain  the  action,  there- 
fore, knowledge  of  the  fraud  of  the  municipality  must  be  brought 
home  to  the  contracting  party;  otherwise,  if  the  contract  were  here 
set  aside,  the  contracting  party  would  have  a  right  of  action  against 
the  town  for  damages,  which  the  taxpayers  would  have  to  pay.  In 
this  conflict  of  evidence,  therefore,  I  am  compelled  to  hold  that  the 
plaintiff's  proof  has  not  so  far  preponderated  as  to  reach  that  de- 
gree of  certainty  which  the  law  requires  in  order  to  set  aside  this 
contract  as  having  been  made  fraudulently  by  the  municipal  an- 
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thorities  with  the  connivance  or  knowledge  of  this  defendant  com- 
pany or  its  officers.  The  large  forfeitures  involved  in  the  annul- 
ment of  this  contract  call  for  stronger  proof  than  that  which  may 
raise  doubt  or  suspicion.  I  do  not,  therefore,  consider  the  effect  of 
that  provision  in  chapter  59  of  the  Laws  of  1891  which  purports  to 
confirm  the  contract  made.  I  have  grave  doubts  of  the  constitu- 
tionality of  that  provision  under  the  reasoning  in  the  Bogers  Case, 
10  Misc.  Rep.  57,  30  N.  Y.  Supp.  855. 

2.  The  second  cause  of  action  alleged  is  a  cause  of  action  to  set 
aside  the  contract  of  extension  executed  in  March,  1891,  whereby 
the  life  of  the  original  contract  was  extended  for  15  years.  In  the 
plaintiffs  complaint  this  contract  of  extension  is  assailed  as  having 
been  fraudulently  made,  and  as  being  illegal  and  unauthorized. 
Upon  the  trial  of  the  action  the  plaintiffs  counsel  abandoned  his 
claim  of  fraud,  and  assailed  the  contract  of  extension  upon  legal 
grounds  only.  It  is  alleged  to  be  illegal  (1)  upon  the  ground  that 
Mr.  Nostrand,  when  a  member  of  the  board,  was  not  notified  of  the 
meeting  at  which  the  extension  was  made;  and  (2)  as  against  pub- 
lic policy,  in  making  a  contract  of  extension  before  it  had  com- 
menced supplying  gas  under  the  original  contract  As  to  the  first 
reason  assigned,  the  evidence  shows  that  Mr.  Nostrand  was  at  the 
time  in  Florida,  and  that  an  attempt  was  made  to  notify  him, 
which  failed  by  reason  of  his  absence.  I  think  the  legal  require- 
ments have  been  complied  with,  and  the  municipal  board  is  not 
bound  to  await  the  return  of  one  of  its  members  from  a  pleasure 
trip,  or  even  a  business  trip,  before  transacting  the  business  which 
may  come  before  it  The  sending  of  a  notice,  therefore,  to  the  de- 
fendant Nostrand  was  excused  by  his  absence  from  the  state.  As 
to  the  second  reason  alleged,  it  is  a  complete  answer  that  the  legis- 
lature has  in  fact  authorized  it.  That  an  act  may  be  against  public 
policy  is  no  legal  taint  where  expressly  authorized  by  the  legis- 
lature of  the  state.  The  argument  could  with  much  force  be  made 
to  the  legislature,  but  as  against  their  authority  it  must  be  un- 
availing with  the  court  Inasmuch,  therefore,  as  this  contract  is 
not  assailed  on  the  ground  of  any  fraud,  but  purely  on  the  ground 
of  illegality,  my  conclusion  that  the  plaintiff's  claim  is  not  well 
founded. 

3.  The  third  cause  of  action  alleged  is  to  declare  void  the  action 
of  the  board  so  far  as  by  its  order  lamps  were  wastefully  and 
fraudulently  placed  within  the  town.  I  have  no  doubt  of  the  power 
of  the  court  to  regard  these  separate  resolutions  directing  the 
placing  of  the  lamps  as  contracts  which,  if  fraudulently  made  with 
the  connivance  of  this  company,  can  be  assailed  by  the  taxpayer, 
under  the  statute  under  which  this  action  is  brought  As  far  as 
appears  in  the  evidence  in  this  case,  the  original  contract  as  made  » 
was  a  harmless  contract   The  price  of  gas  per  lamp  stands,  for 

the  purpose  of  this  action,  confessedly  reasonable.  The  only  pro- 
vision assailed  as  unreasonable,  to  wit,  the  provision  forbidding  the 
municipality  from  diminishing  the  number  of  lamps,  is  not,  in  my 
judgment,  so  unreasonable  as  to  lead  to  an  inference  of  fraud.  It 
might  well  be  that  the  company  would  be  unwilling  to  put  large 
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amounts  of  money  into  a  gas  plant,  and  then  to  place  the  lamps,  at 
its  own  expense,  in  remote  quarters  of  the  town,  when  so  ordered 
by  the  board,  with  the  right  to  any  new  board,  with  differing  views, 
to  stop  the  lighting  of  those  lamps,  and  to  cut  off  their  compensation 
therefor,  without  remunerating  them  for  the  expense  which  they 
had  incurred  in  placing  such  lamps.  For  the  purpose  of  this  suit, 
in  my  judgment,  their  orders  for  the  placing  of  lamps  constitute 
independent  contracts,  and,  if  such  orders  were  fraudulently  made, 
through  collusion  with  the  defendant  company,  they  may  be  de- 
clared void.   The  complaint  in  this  action  alleges  at  paragraph  13: 

"That  there  are  about  3,000  street  lamps  to  be  lighted  and  paid  for  under 
the  said  contract,  most  of  them  being  remote  from  any  habitation,  and  through 
vacant  country.  They  are  useless,  and  were  placed  by  the  said  board  and 
officers,  not  In  the  Interest  of  the  said  town  or  Its  Inhabitants,  but  only  to 
favor  the  defendant  gas  company,  and  enable  It  to  get  money  wrongfully  from 
the  snid  town,  and  for  no  equivalent  and  no  return.  That  the  said  contracts 
were  inequitable  and  unjust,  and  a  waste  of  the  funds  of  said  town  and  Its 
taxpayers." 

It  will  be  noticed  that  there  is  no  allegation  in  the  complaint  of 
any  collusion  between  the  municipality  and  the  defendant  gas  com- 
pany, or  any  knowledge  on  the  part  of  the  defendant  gas  company 
of  any  fraud  on  the  part  of  the  board  of  improvement  I  cannot  see 
that  this  is  a  fact  necessarily  to  be  alleged  and  proven.  If  defend- 
ant gas  company  has  placed  these  lamps  without  collusion  with  the 
board,  they  are  entitled  to  their  compensation,  and  the  court  is 
without  power  to  declare  the  contracts  void.  But  assuming,  for 
argument,  that  the  complaint  may  be  deemed,  even  by  inference,  to 
allege  such  collusion,  has  there  been  a  cause  of  action  established? 
The  rule  governing  this  action  is  explicitly  laid  down  in  the  Talcott 
Case,  125  N.  Y.  280,  26  N.  E.  263.   The  court  there  says: 

"The  terms  'waste'  and  'Injury,'  used  In  this  statute,  comprehend  only  Illegal, 
wrongful,  or  dishonest  official  acts,  and  were  not  Intended  to  subject  the 
official  action  of  boards,  officers,  or  municipal  bodies  acting  within  the  limita- 
tions of  their  jurisdiction  and  discretion,  but  which  some  taxpayer  might  con- 
ceive to  be  unwise,  Improvident,  or  based  on  errors  of  judgment,  to  the  super- 
vision of  the  judicial  tribunals.  It  is  believed  that  no  action  was  ever  main- 
tained under  this  statute  with  the  sanction  of  this  court,  without  some  proof 
or  allegation  that  the  official  act  or  proceeding  complained  of  was  without 
power,  or  was  tainted  by  corruption  or  fraud." 

And  the  court  further  says: 

"Any  other  construction  would  subject  the  discretionary  action  of  all  local 
officers  and  municipal  bodies  to  review  by  the  courts  at  the  suit  of  the  tax- 
payers.—a  result  which  would  burden  the  courts  with  litigation  without  in- 
creasing the  efficiency  of  local  administration.  Whatever  evils  may  exist  in 
the  government  of  cities  that  are  due  to  mistakes,  errors  of  judgment,  or  the 
lack  of  intelligent  appreciation  of  official  duty,  must  necessarily  be  temporary, 
compared  with  the  mischief  and  Inconvenience  which  Judicial  supervision  in 
all  cases  would  ultimately  produce." 

In  the  application  of  this  rule  to  the  facts  in  the  case  at  bar  there 
is  first  a  practical  difficulty  presented.  The  propriety  of  placing 
lamps  in  a  growing  suburb  of  a  large  city  depends  upon  many  con- 
siderations which  it  is  impossible  to  present  to  a  court  Were  the 
power  given  me  in  this  action  to  order  canceled  the  direction  for 
certain  lamps,  I  would  find  it  very  difficult,  if  not  impossible,  to  de- 
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termine  which  lamps  should  be  cut  off.  The  determination  of  such 
■questions  depends  upon  many  facts  which  are  present  to  the  minds 
■of  the  local  board,  but  which  cannot  be  mapped  out  to  any  court 
so  clearly  as  to  authorize  the  court  to  say  that  certain  lamps  were 
-ordered  placed  by  fraud,  rather  than  by  improvidence.  Again,  a 
legal  difficulty  exists.  The  allegation  of  the  complaint  is  that  these 
lamps  were  ordered  to  favor  the  defendant  gas  company,  and  to 
enable  it  to  get  large  sums  wrongfully  from  the  town.  But  that 
this  was  not  the  sole  motive  would  seem  to  be  completely  answered 
by  the  fact  that  Nostrand,  as  a  member  of  the  board,  voted  for 
every  lamp  ordered.  Plaintiff  will  not  claim  that  any  corrupt  mo- 
tive of  friendship  to  this  company  actuated  him.  His  whole  course 
of  conduct  negatives  such  a  proposition.  Then,  too,  there  is  no  evi- 
dence of  any  collusion  of  the  gas  company  in  the  different  orders 
given  for  lamps.  They  were  all  ordered  upon  the  petitions  of  a 
taxpayer  of  the  different  localities.  There  is  no  evidence  that  the 
.gas  company  induced  the  making  of  those  petitions,  or  in  any  way 
influenced  the  giving  of  directions  for  new  lamps.  No  business  re- 
lation is  shown  between  any  member  of  this  board  and  any  stock- 
holder of  this  company.  The  whole  case  is  barren  of  any  evidence 
of  fraud  of  the  gas  company  concerned  with  the  ordering  of  new 
lamps.  As  far  as  appears,  the  lamps  were  ordered  in  the  interests 
of  the  owners  of  outlying  lands.  But,  when  so  ordered,  the  gas 
company  was  required  by  the  contract  to  place  them.  I  have  been 
firmly  impressed  upon  this  trial  with  the  conviction  that  the  placing 
of  many  of  these  lamps  was  improvident  and  wasteful  of  the  funds 
of  the  municipality.  Public  officers  who  thus  waste  the  funds  of 
the  taxpayers,  for  whom  they  are  acting  as  trustees,  should  be 
taught  in  no  uncertain  way  that  their  office  is  a  trust  which  can- 
not be  abused.  The  law  has  provided  a  way  for  the  punishment  of 
such  abuses  of  trust,  but  it  is  not  in  this  action. 

The  other  question  remains  to  be  considered.  Plaintiff  asks  to 
have  declared  illegal  that  clause  in  the  contract  wherein  the  board 
of  improvement  contract  to  give  consent  to  no  other  company  to  lay 
its  mains  in  the  streets  of  New  Utrecht.  Without  considering  the 
merits  of  the  question,  I  do  not  conceive  that  it  is  the  province  of 
the  court  in  this  action  so  to  declare.  If  illegal,  it  is  mere  surplus- 
age, and  binds  no  one;  and,  as  the  expenditure  of  no  money  is  in- 
volved in  any  rights  therein  assumed  to  be  given,  plaintiff  needs 
no  decree  of  the  court  to  protect  him.  These  views  lead  to  the 
conclusion  that  the  cause  of  action  has  not  been  proven,  and  the 
eomplaint  is  dismissed,  but  without  costs.  Complaint  dismissed, 
without  costs. 


.Evidence— Admissions  Made  Out  op  Court— Effect. 

In  an  action  to  recover  damages  for  Injuries  received  while  getting  off 
defendant's  street  car,  evidence  of  admissions  made  out  of  court  by 
plaintiff,  that  he  fell  while  attempting  to  get  off  the  car  when  it  was  in 
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motion,  are  not  conclusive  against  plaintiffs  right  to  recover,  as  be  may. 
notwithstanding  such  admissions,  prove  that  defendant  was  negligent, 
and  that  he  was  free  from  contributory  negligence. 

Appeal  from  trial  term. 

Action  by  Max  Taube  against  the  Dry-Dock,  East  Broadway  & 
Battery  Railroad  Company.  From  an  order  setting  aside  a  verdict 
in  favor  of  defendant,  and  granting  a  new  trial,  defendant  appeals. 
Affirmed. 

The  opinion  of  FITZSIMONS,  J.,  at  trial  term,  is  as  follows: 

Defendant's  counsel  requested  me  to  charge  "that  If  the  jury  believe  that 
the  plaintiff  made  to  Drs.  Muscovite  and  Micbol  the  admission  that  has  been 
proven  In  this  case,— that  he  was  getting  off  the  car  while  it  was  In  motion, 
and  before  It  stopped,— that  defendant  is  entitled  to  a  verdict."  I  charged: 
"If  he  made  that  admission,  and  the  jury  believed  It  [i.  e.  that  he  made  this 
admission],  I  charge  you  that  In  that  event  the  verdict  would  have  to  be  in 
favor  of  defendant."  In  effect,  I  charged  that  although,  If  the  jury  believed 
that  plaintiff  was  entitled  to  a  verdict  because  of  defendant's  negligence,  and 
his  freedom  from  contributory  negligence,  yet  their  verdict  must  be  for  de- 
fendant, if  they  believed  that  defendant  stated  to  Drs.  Muscovite  and  MIchol 
that  he  was  injured  by  getting  off  the  car  while  it  was  In  motion.  It  seems  to 
me  that  it  Is  not  necessary  to  cite  any  authorities,  or  indulge  In  any  argu- 
ment, to  prove  the  error  of  such  direction.  Error  is  apparent  on  its  face. 
Surely,  the  mere  admission  referred  to,  made  out  of  court,  could  not  have 
defeated  a  recovery  by  plaintiff  of  a  verdict  herein,  providing  he  proved  de- 
fendant's negligence,  and  that  he  was  free  from  contributory  negligence. 
Yet  I  so  charged,  and  for  that  reason  a  new  trial  must  be  granted.  Settle 
order  upon  notice. 

Argued  before  EHRLICH,  0.  J.,  and  VAN  WYCK  and  MC- 
CARTHY, JJ. 

John  M.  Scribner,  for  appellant. 
Grossman  &  Vorhaus,  for  respondent. 

VAN  WYCK,  J.  The  order  appealed  from  is  affirmed,  on  the 
opinion  of  the  trial  iustice  filed  February  19,  1895.    All  concur. 


(12  Misc.  Rep.  211.) 

GBRSTEIN  v.  FISHER. 

(Superior  Court  of  New  York  City.  Special  Term.  April,  1805.) 

Judgment — Res  Judicata. 

A  judgment  In  an  action  by  a  father,  as  guardian  ad  litem  of  his  Infant 
son.  to  recover  for  personal  injuries,  Is  not  conclusive  In  an  action  by  the 
father  to  recover  for  the  loss  of  his  son's  services  because  of  the  same 
injuries. 

Action  by  Israel  Gerstein  against  Robert  W.  Fisher  to  recover 
damages  for  the  loss  of  the  services  of  plaintiffs  son.  Defendant 
moves  for  leave  to  serve  a  supplemental  answer.  Denied. 

Louis  Steckler,  for  plaintiff. 
O.  H.  Bogart,  for  defendant 

GILDERSLEEVE,  J.  This  is  a  motion  for  leave  to  serve  a 
supplemental  answer.  The  plaintiff  herein  sues  for  damages  for 
loss  of  services  of  his  son,  who  has  been  injured  through  the  alleged 
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negligence  of  defendant.  Subsequently  to  the  joining  of  issue 
herein,  another  action,  in  which  plaintiff  sues  as  guardian  ad  litem 
of  his  said  son  for  damages  arising  from  the  same  cause  of  action, 
has  been  brought  to  trial,  and  judgment  rendered  for  defendant 
This  judgment  the  defendant  desires  to  set  up  in  his  supplemental 
answer.  While  it  is  true  that  in  general  the  proposed  supplemental 
pleading  is  not  passed  upon  on  a  motion  for  leave  to  serve  it,  if  the 
motion  is  timely  made,  and  made  in  good  faith,  still,  if  the  proposed 
defense  is  manifestly  frivolous  or  immaterial,  the  court  is  justified 
in  denying  the  motion.  See  Williams  v.  Hays  (Sup.)  5  N.  Y.  Supp. 
667.  In  the  case  before  me,  it  seems  to  me  that  the  proposed  de- 
fense is  absolutely  inadmissible,  inasmuch  as  the  parties  are  not  the 
same  in  this  case  as  in  the  other  case,  in  which  the  judgment  was 
obtained.  It  is  true  that  the  causes  of  action  arise  from  the  same 
injury,  but  that  is  not  sufficient  to  make  the  judgment  obtained  in 
that  action  a  defense  in  the  case  at  bar.  Furlong  v.  Banta,  80  Hun, 
248,  29  N.  Y.  Supp.  985.  In  the  first  action  the  plaintiff  sues  as 
guardian  ad  litem  for  his  son,  while  in  the  present  case  he  sues  in- 
dividually. A  former  judgment  concludes  the  party  only  in  the 
character  in  which  he  sues,  and  a  judgment  for  or  against  him  as 
guardian  ad  litem  does  not  necessarily  preclude  him,  in  an  action 
affecting  him  personally,  from  disputing  the  findings  or  judgment, 
although  the  same  questions  are  involved.  See  Collins  v.  Hydorn, 
135  N.  Y.  320,  32  N.  E.  69;  Furlong  v.  Banta,  80  Hun,  248,  29  N. 
Y.  Supp.  985.  The  mere  fact  that  the  same  persons  are  litigants  in  the 
two  actions  is  not  sufficient  always  to  satisfy  the  rule  of  res  ad  judi- 
cata, for  the  same  person  may  in  law  be  considered  another  person, 
and  consequently  another  party,  by  suing  in  another  capacity.  Col- 
lins v.  Hydorn,  supra.  It  therefore  seems  to  me  that  this  motion 
must  be  denied,  on  the  ground  that  the  proposed  defense  is  imma- 
terial and  frivolous.    Motion  denied,  with  $10  costs. 


COXSULS—  AUTHORITY—  COLLECTING  MONEY  FOR  COUNTRYMAN. 

A  consul  of  a  foreign  country  in  the  United  States  has  authority  to  re- 
ceive the  distributive  shares  to  which  persons  residing  in  his  country  are 
entitled  from  the  estate  of  a  person  dying  in  the  United  States. 

Application  by  the  Italian  consul  general  to  compel  the  payment 
to  him  of  the  distributive  shares  of  the  widow  and  minor  children 
of  Libretto  Tartaglio,  deceased.  Granted. 

D.  Humphreys  and  C.  H.  Ostrander,  for  petitioner. 
Wilson  Brown,  Jr.,  for  county  treasurer. 

SILKMAN,  S.   Application  is  made  by  the  consul  general  of 
Italy  at  New  York  to  have  paid  to  him  the  distributive  shares  of 
v.33N.Y.8.no.lO— 71 


(12  Misc.  Rep.  245.) 
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the  widow  and  five  minor  children  in  the  estate  of  Libretto  Tartag- 
lio,  an  Italian  subject,  who  died  leaving  personal  property  which 
has  been  administered  in  this  county,  and  which  distributive  shares 
have  been  deposited  with  the  county  treasurer  pursuant  to  a  decree 
of  this  court  The  widow  and  children  are  residents  and  subjects 
of  the  kingdom  of  Italy.  The  county  treasurer  opposes  the  appli- 
cation upon  the  ground  that  the  consul  general  has  no  authority  to 
receive  such  distributive  shares,  and  give  such  an  acquittance  as  will 
relieve  him  from  responsibility.  The  rights  of  subjects  of  foreign 
countries,  both  as  to  their  persons  and  property,  largely  depend 
upon  treaty  provisions.  The  treaty  between  the  United  States  and 
the  kingdom  of  Italy  provides  that  consuls  general  "may  have  re- 
course to  the  authorities  of  the  respective  countries  within  their 
respective  districts,  whether  federal  or  local,  judicial  or  executive, 
in  order  to  defend  the  rights  and  interests  of  their  countrymen." 
The  term  "defend,"  as  used,  is  to  be  given  the  broadest  meaning, 
and  includes  the  power  to  maintain  affirmatively  the  rights  of  the 
consul's  countrymen,  and  our  local  as  well  as  federal  judiciary 
must,  in  obedience  to  the  treaty,  recognize  such  rights.  But,  in  the 
absence  of  such  treaty  provision,  a  foreign  consul  would  have  much 
the  same  power.  We  find  the  rule  laid  down  in  Kent:  "The  prac- 
tice of  our  courts  is  that  a  foreign  consul  may  assert  and  defend  as 
complainant  party  the  rights  and  property  of  a  person  of  his  nation." 
The  consul  of  a  foreign  nation  recognized  by  the  United  States  is 
competent  to  defend  and  watch  over  the  interests  of  persons  of  his 
nation,  and  may  bring  suits  for  such  purpose  without  any  special 
authority  from  the  parties  in  interest  The  Bello  Corrunes,  6 
Wheat  168.  The  court  says,  in  the  case  cited,  "that  a  vice  consul, 
duly  recognized  by  our  government,  is  a  competent  party  to  assert 
or  defend  the  rights  of  property  of  the  individuals  of  his  nation  in 
any  court  having  jurisdiction  of  causes  affected  by  the  application 
of  international  law.  To  watch  over  the  rights  and  interests  of 
their  subjects  wherever  the  pursuits  of  commerce  may  draw  them 
or  the  vicissitudes  of  human  affairs  may  force  them  is  the  great  ob- 
ject for  which  consuls  are  deputed  by  their  sovereigns,  and,  in  a 
country  where  laws  govern  and  justice  is  sought  for  in  courts  only, 
it  would  be  a  mockery  to  preclude  them  from  the  only  avenue 
through  which  their  course  lies  to  the  end  of  their  mission.  The 
long  and  universal  usage  of  the  courts  of  the  United  States  has 
sanctioned  the  exercise  of  this  right,  and  it  is  impossible  that  any 
evil  or  inconvenience  can  flow  from  it"  Foreign  consuls  have  au- 
thority and  power  to  administer  on  the  estates  of  their  fellow  sub- 
jects deceased  within  their  territorial  consulate.  Wheat  Int  Law 
(2d  Eng.  Ed.)  151;  Wools.  Int  Law,  §  96.  The  right  to  demand  and 
sue  for  necessarily  implies  the  authority  to  acquit  and  release.  In 
case  of  a  debt  due  by  a  resident  of  this  state  to  the  widow  and  chil- 
dren of  Libretto  Tartaglio,  there  would  seem  to  be  no  doubt  not 
only  of  the  consul's  power,  but  his  duty,  under  the  authorities,  to 
demand  and  collect  it,  and,  if  so,  I  can  see  no  reason  in  principle 
that  would  prevent  his  demanding  and  receiving  moneys  or  prop 
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erty  deposited  in  court  belonging  to  a  subject  of  such  consul's  coun- 
try. Neither  can  I  see  that  the  infancy  of  some  of  the  parties  af- 
fects or  limits  the  right  or  power  of  the  consul.  The  question  as  to 
what  disposition  may  be  made  of  the  property  after  the  consul  has 
received  and  exported  it  is  something  with  which  our  courts  have 
nothing  to  do;  that  is  to  be  settled  by  the  laws  or  authority  of  the 
government  to  which  the  foreign  subject  owes  allegiance.  An 
order  will  be  made  directing  the  county  treasurer  to  pay  the  distrib- 
utive shares  of  the  widow  and  children  of  Libretto  Tartaglio  in  his 
estate,  deposited  with  said  county  treasurer  pursuant  to  the  decree 
of  this  court,  to  the  consul  general  of  Italy  at  New  York,  upon  his 
executing  and  delivering  a  proper  receipt  therefor.  Ordered  ac- 
cordingly. 

(12  Misc.  Rep.  013.)  «„™  ~  «.™™ 

PEOPLE  v.  MEYER. 

(Court  of  General  Sessions  of  New  York  County.  May,  1895.) 

1.  Husband  and  Wife— Failure  to  Support  Wipe. 

A  complaint  against  a  man  for  failure  to  support  bis  wife  need  not  be 
made  by  tbe  commissioners  of  charities  and  correction,  but  may  be  made 
by  any  person. 

2.  Same — What  Constitutes  Offense. 

Where  an  agreement  for  a  separation  provided  tbat  the  husband  should 
pay  a  certain  weekly  sum  for  the  support  of  his  wife  and  child,  and  after- 
wards he  failed  to  make  the  payments,  he  is  guilty  of  neglecting  to  sup- 
port his  wife  and  children  In  the  county  in  which  she  then  resided. 

Appeal  from  court  of  special  sessions. 

Louis  Meyer  was  declared  a  disorderly  person  in  failing  to  support 
his  wife  and  child,  and  appeals.  Affirmed. 

Benj.  Baker,  for  appellant 
Greenhall  &  Levy,  for  appellee. 

Nathaniel  Levy  and  Percy  McElrath,  for  commissioners  of  charities 
and  correction. 


GOFP,  R  The  police  justice  had  jurisdiction  to  entertain  the 
complaint  of  the  complainant,  and  to  judicially  pass  upon  and  deter- 
mine the  question  whether  the  appellant  was  a  disorderly  person 
for  failure  or  neglect  to  support  his  wife  and  child  (section  900  of 
the  Criminal  Code,  and  sections  1454  and  1455  of  the  consolidation 
act).  I  find  no  provision  of  law  requiring  the  complaint  to  be  made 
by  the  commissioners  of  charities  and  correction.  Any  person  may 
make  the  complaint  The  appellant  and  his  wife,  while  residents 
of  the  city  of  Brooklyn,  entered  into  an  agreement — through  an  in- 
tervening trustee — of  separation,  which  provided  that  the  sum  of 
1 15  per  week  should  be  paid  to  the  wife  for  the  support  of  herself 
and  child.  This  was  separation,  not  abandonment;  and,  so  long 
as  the  appellant  continued  to  pay  the  stipulated  sum,  he  did  not 
abandon  his  wife.  Whether  the  separation  took  place  in  the  city 
of  Brooklyn  or  in  the  city  of  New  York  is  immaterial.    The  material 
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question  is,  where  did  the  abandonment  take  place,  if  the  appellant 
did  abandon  his  wife?  The  evidence  shows  that  after  the  separation 
the  wife  left  Brooklyn,  and  took  up  her  residence  in  New  York,  and 
that  at  the  time  when  the  complaint  was  made  she  was  actually  re- 
siding in  the  latter  city.  The  appellant  was  bound  to  pay  the  stip- 
ulated sum  to  his  wife,  no  matter  where  she  resided.  He,  having 
agreed  to  the  voluntary  separation,  was  precluded  from  controlling 
her  choice  as  to  a  place  of  residence.  His  domicile  was  no  longer 
her  domicile,  and  therefore  she  had  a  right  to  take  up  her  residence 
in  New  York.  It  is  conceded  that  he  failed  to  pay  the  stipulated 
f  15  per  week,  that  by  his  own  action  he  reduced  the  payment  to  f  12 
per  week,  and  finally  offered  her  $3  a  week,  which  the  trustee  re- 
fused. The  criminal  law  cannot  enforce  the  observance  of  contracts; 
neither  will  the  authorities  institute  or  prosecute  proceedings  of  a 
criminal  nature  for  such  a  purpose.  Did  the  appellant  abandon  his 
wife  and  child  in  the  city  of  New  York  without  providing  for  and 
furnishing  them  with  adequate  means  of  support,  so  that  there  would 
be  danger  of  their  becoming  a  burden  on  the  public?  That  was  the 
question  for  the  magistrate  to  decide,  and  he  decided  it  affirmatively, 
and,  in  my  opinion,  correctly.  The  contention  by  the  appellant  that 
the  wife  was  limited  in  her  remedy  to  an  action  through  the  trustee 
on  the  tripartite  agreement  cannot  be  sustained  in  this  proceeding. 
That  is  a  matter  for  the  husband  and  wife  to  settle;  but  the  matter 
of  interest  for  the  taxpayers  of  this  city  is  that  they  should  not  be 
called  upon  to:  pay  the  legal  obligation  of  the  husband.  The  fact 
that  husband  and  wife  voluntarily  separated  under  an  agreement 
that  he  should  pay  her  a  stipulated  weekly  sum,  and  he  violates  that 
agreement,  and  then  sets  it  up  as  a  bar  to  a  prosecution  to  compel 
him  to  support  his  wife,  is  a  contention  against  law  and  reason, 
and,  if  sustained,  would  enable  him  to  take  advantage  of  his  own 
wrong.  It  is  urged  that  the  wife  did  not,  in  the  city  of  New  York, 
demand  from  the  husband  support,  and  consequently  he  was  not 
obliged  to  provide  for  her  until  such  demand  was  made.  She  was 
not  obliged  to  make  demand  upon  him.  A  man  who  has  an  impera- 
tive duty  to  perform  shall  not  wait  until  he  is  asked  to  perform  that 
duty.  The  justice  did  not  fix  an  excessive  sum  for  allowance.  The 
appellant's  proposals  to  provide  a  home  for  the  wife  were  of  such 
a  nature  that  the  justice  was  right  in  refusing  them.  On  the  whole, 
the  judgment  of  the  special  sessions  is  affirmed. 
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ALBANY  BRASS  A  IKuN  CO.,  Appellant, 
r.  HOFFMAN,  Respondent.  (Supreme  Court, 
General  Term,  Third  Department.  May  24, 
1896.)  Action  by  the  Albany  Brass  &  Iron 
Company  against  Charles  H.  Hoffman,  Jr.  No 
opinion.  Order  affirmed  on  the  opinion  of  the 
court  below  (33  N.  Y.  S.  600),  with  $10  costs 
and  disbursements. 

A  LD  RIDGE,  Superintendent  of  Poor,  Re- 
spondent, v.  WALKER,  Appellant.  (Supreme 
Court,  General  Term,  Fourth  Department.  No- 
vember, 1804.)  Action  by  David  Aldridge  as 
superintendent  of  the  poor,  etc.,  against  Mary 
Walker.  No  opinion.  Judgment  modified  by 
reducing  the  recovery  of  damages  to  $708.  and, 
as  modified,  affirmed,  with  costs  of  appeal  to 
appellant.  See  26  N.  Y.  Snpp.  296. 

AMO,  Respondent,  v.  ADIRONDACK  SAN- 
ITARIUM CO.,  Appellant.  (Supreme  Court, 
General  Term,  Third  Department.  May  24, 
1895.)  Action  by  Joseph  Amo  against  the  Ad- 
irondack Sanitarium  Company.  No  opinion. 
Order  affirmed,  with  costs  and  disbursements. 

BACH,  Respondent,  v.  SKINNER,  Appellant 
(Supreme  Court,  General  Term,  Third  Depart- 
ment. May  24.  1805;)  Action  by  Joseph  J. 
Bach  against  Charles  R.  Skinner.  No  opinion. 
Order  affirmed,  with  costs  and  disbursements. 

BARRY,  Respondent,  v.  GIBBONS,  Appel- 
lant. (Supreme  Court,  General  Term,  Third 
Department.  May  20,  1895.)  Action  by  Nich- 
olas J.  Barry  against  Bridget  Gibbons.  No 
opinion.  Order  affirmed,  with  costs  and  dis- 
bursements. 

In  re  BOARD  OF  STREET  OPENING.  In 
re  GUARINO.  (Supreme  Court,  General  Term, 
First  Department.  May  17,  1895.)  No  opin- 
ion. Reference  ordered  to  Frederick  S.  Wait  to 
take  proof,  and  report  with  his  opinion. 


BOYDEN  v.  BALDWIN  et  al.  (City  Court 
of  New  York,  General  Term.  April'  9.  1895.) 
Motion  for  a  reargument  See  32  N.  Y.  Supp. 
1139. 

EHRLICH,  C.  J.  This  cause  was  not  ar- 
gued at  the  preceding  term,  but  submitted  on 
account  of  the  failure  of  the  appellants  to  com- 
ply with  one  of  the  rules  of  the  court  which  pro- 
vides that  the  appellant  shall  furnish  to  each  of 
the  three  judges  composing  the  general  term,  at 
least  four  days  before  the  meeting  thereof,  one 
copy  of  the  printed  case  on  appeal.  The  appellants 
have  excused  their  failure  to  comply  with  the 
rule,  and,  as  the  case  is  one  of  some  importance, 
a  reargument  will  be  ordered,  provided  the  ap- 
pellants, within  10  days,  pay  to  the  attorney 
for  the  respondent  $10  costs;  in  default  of  which 


payment  the  motion  will  be  denied,  with  $10 
costs.  In  this  particular  instance,  and  to  pre- 
vent any  possible  injustice,  the  order  indicated 
will  be  made. 

BROOKLYN  EL.  R.  CO.,  Appellant,  v. 
METZGER,  Respondent.  (Supreme  Court, 
General  Term,  Second  Department.  May  13, 
1895.)  In  the  matter  of  the  Brooklyn  Elevated 
Railroad  Company  against  Bertha  Metzger. 
Hoadly,  Lauterbach  &  Johnson,  for  appellant 
John  A.  Taylor,  for  respondent. 

CULLEN,  J.  I  vote  to  affirm,  without  opin- 
ion. 


BROOKLYN  EL.  R.  CO.  v.  VOSS.  (Su- 
preme Court,  General  Term,  Second  Depart- 
ment. May  13,  1895.)  In  the  matter  of  the 
petition  of  the  Brooklyn  Elevated  Railroad  Com- 
pany, relative  to  acquiring  property  in  the  city 
of  Brooklyn,  against  William  C.  J.  Voas,  owner 
of  parcel  No.  10.  No  opinion.  Order  affirmed, 
with  costs. 

BROWN  et  al.,  Respondents,  v.  CRABB,  Ap- 
pellant. (Supreme  Court,  General  Term,  Fourth 
Department.  November,  1894.)  Action  by 
William  Brown  and  another  against  Lodema  M. 
Crabb.  No  opinion.  Judgment  and  order  af- 
firmed, with  costs. 


In  re  BROWN'S  ESTATE.  (Supreme  Court, 
General  Term,  Fourth  Department  November, 
1894.)  In  the  matter  of  the  estate  of  Wellington 
Brown,  deceased.  Edwin  Maples  and  Oscar 
Maples,  respondents.  Lydia  M.  Brown,  appel- 
lant. No  opinion.  Decree  of  surrogate's  court 
reversed,  with  costs  to  the  appellant  against  the 
respondents  personally.  See  1  Brad.  R.  L.  9; 
Abbott  v.  Curran,  98  N.  Y.  665;  Code  Civ.  Proa 
8  2591.   

BURNS,  Appellant,  v.  MATTHEWS.  Re- 
spondent. (Supreme  Court,  General  Term, 
Fourth  Department  November,  1894.)  Action 
by  Mary  Burns,  adminstratrix,  etc.,  of  William 
Burns,  deceased,  against  Edward  A.  Matthews. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

BUSBY  v.  JENKS.  (Supreme  Court,  Gen- 
eral Term,  Second  Department.  May  13,  1895.) 
Action  by  James  Busby  against  Edward  B. 
Jenks,  as  receiver,  etc.  No  opinion.  Judgment 
affirmed,  with  costs. 


BUTLER  v.  BROWN.  (Supreme  Court.  Gen- 
eral Term,  Second  Department.  May  13,  1895.) 
Action  by  one  Butler  against  one  Brown.  Lou- 
is S.  Phillips,  for  appellant  Estes,  Barnard  & 
Tiffany,  for  respondent 
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DYKMAN.  J.  This  is  an  appeal  by  the  plain- 
tiff from  a  judgment  rendered  against  him  in 
favor  of  the  defendant.  The  action  wai  brought 
to  recover  the  sum  of  $222  and  interest  thereon, 
which  at  the  time  of  the  trial  amounted  to 
$275.98  for  principal  and  interest.  The  indebt- 
edness was  not  denied  by  the  defendant,  but  he 
set  up  a  counterclaim,  which  amounted  to 
$031.37  for  principal  and  interest  at  the  time  of 
the  trial.  The  counterclaim  was  for  the 
amount  due  upon  an  account  stated.  The  cause 
was  tried  before  a  judge  of  this  court  without  a 
jury,  and  he  has  found  that  the  counterclaim 
was  established  by  the  evidence,  and  set  off 
against  the  claim  of  the  plaintiff  sufficient  to  ex- 
tinguish the  same,  and  directed  judgment  in  fa- 
vor of  the  defendant  for  the  balance,  which  was 
$494.94.  The  evidence  sustains  the  decision, 
and  justice  has  been  done  to  both  parties.  There 
is  no  error  in  the  record,  and  the  judgment 
should  be  affirmed,  with  costs. 

CAREY,  Appellant^.  GAY  BROS.  A  CO., 
Respondents.  (Common  Pleas  of  New  York  City 
and  County,  General  Term.  March,  1895.)  Ac- 
tion by  William  J.  Carey,  as  receiver,  against 
Gay  Bros.  &  Co.  Denis  A.  Spellissy,  for  ap- 
pellant. J.  S.  Sampson,  for  respondents.  No 
opinion.    Judgment  affirmed,  with  costs. 

CARLSON,  AppellalltrvTwiNTERSON,  Re- 
spondent. (Common  Pleas  of  New  York  City 
and  County,  General  Term.  March,  1895.)  Ac- 
tion by  Louisa  Carlson  against  Maria  L.  Win- 
tereon.  Hector  M.  Hitchings.  for  appellant. 
B.  P.  Bullard,  for  respondent.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  the  court  of  appeals 
granted. 

CARNEY,  Appellant,  v.  METROPOLITAN 
LIFE  INS.  CO.,  Respondent.  (Common  Pleas 
of  New  York  City  and  County,  General  Term. 
March,  1895.)  Action  by  Margaret  Carney 
against  the  Metropolitan  Life  Insurance  Com- 
pany. E.  F.  Bullard,  for  appellant.  Arnoux, 
Ritch  &  Woodford,  for  respondent.  No  opinion. 
Motion  to  dismiss  appeal  granted. 

CASSIDY,  Appellant  "v?  ATLANTIC  AVE. 
R.  CO.,  Respondent.  (City  Court  of  Brooklyn, 
General  Term.  May  27,  1895.)  Action  by  John 
Cassidy  against  the  Atlantic  Avenue  Railroad 
Company.  Thos.  E.  Pearsall,  for  appellant 
Tracy,  Boardman  &  Piatt,  for  respondent. 

PER  CURIAM.  We  cannot  distinguish  the 
case  on  this  appeal  from  that  on  the  former 
appeal.  They  are  substantially  the  same,  and 
therefore  the  judgment  and  order  must  be  af- 
firmed on  the  opinion  of  this  court  in  the  former 
appeal  (Cassidy  v.  Railroad  Co.,  29  N.  Y.  Supp. 
724),  with  costs. 

In  re  CHAWGO.  (Supreme  Court,  General 
Term,  Third  Department.  May  24.  1895.)  In 
the  matter  of  the  guardianship  of  Jay  Chawgo, 
a  minor.  No  opinion.  Order  affirmed,  with 
costs  and  disbursements. 

CITY  OF  SYRACUSE,  Respondent,  v.  STA- 
CEY  et  al.,  Appellants.  (Supreme  Court.  Gen- 
eral Term,  Fourth  Department.  April.  1895.) 
Action  by  the  city  of  Syracuse  against  Richard 


M.  Stacey  and  others.  No  opinion.  Motion  de- 
nied, without  costs  to  either  party.  See  30  N.  Y. 
Supp.  1130. 

CLARK  et  al.,  Respondents,  r.  SHERIDAN 
et  al.,  Appellants.  (Supreme  Court,  General 
Term.  Third  Department.  May  14.  1895.)  Ac- 
tion by  George  C.  Clark  ana  others  against 
James  Sheridan  and  others.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

COCHRANE  CARPET  CO.,  Respondent,  v. 
HOWELLS  et  ah.  Appellants.  (Supreme  Court, 
General  Term,  First  Department.  April  11, 
1895.)  Action  by  the  Cochrane  Carpet  Com- 
pany against  Henry  C.  Howells,  Jr..  and  an- 
other. C.  N.  Bovee,  for  appellant  J.  J.  Ad- 
ams, for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  See 
30  N.  Y.  Supp.  1029;  33  N.  Y.  Supp.  309. 

CODY,  Respondent,  v.  BRUCE.  Appellant 
(Supreme  Court,  General  Term,  First  Depart- 
ment. April  11,  1895.)  Action  by  Artemas  S. 
Cody,  as  executor,  against  William  de  W.  Bruce. 
S.  R.  Taylor,  for  appellant.  J.  A.  Beall,  for  re- 
spondent No  opinion.  Decree  affirmed,  with 
costs. 

DAVID  MAYER  BREWING  CO..  Respond- 
ent v.  DENNER.  Appellant  (Supreme  Court. 
General  Term,  First  Department.  May  17. 
1895.)  Action  by  the  David  Mayer  Brewing 
Company  against  Josiah  Denner.  W.  J.  Groo, 
for  appellant.  J.  B.  Tanner,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

DE  FOREST,  Respondent  r.  VD3LE,  Appel- 
lant. (Common  Pleas  of  New  York  City  and 
County,  General  Term.  March,  1895.)  Action 
by  Robert  E.  De  Forest  against  Kenyon  G. 
Viele.  Miller  &  Miller,  for  appellant  H.  C. 
Trumper,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs. 

DEMPSEY,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  General  Term,  Fourth  Department. 
April,  1895.)  Action  by  William  Dempsey 
against  the  New  York  Central  &  Hudson  Rivw 
Railroad  Company.  No  opinion.  Interlocutory 
judgment  affirmed,  with  costs,  with  leave  to  de- 
fendant to  answer  on  payment  of  costs  of  the 
demurrer  and  of  this  appeal.  Leave  granted  to 
appeal  to  the  court  of  appeals.  See  certificate 
filed  with  clerk.   See  30  N.  Y.  Supp.  724, 

DENNEY,  Respondent,  v.  CORY.  Appellant 
(Supreme  Court  General  Term,  Fourth  Depart- 
ment. November.  1894.)  Action  by  Charles  C 
Denney  against  Susan  Cory.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

DONOVAN  et  al.,  Respondents,  v.  STAND- 
ARD OIL  CO.  OF  NEW  YORK.  Appellant. 
(Supreme  Court,  General  Term.  Fourth  Depart- 
ment. November.  1894.)  Action  by  Timothy 
Donovan  and  another  against  the  Standard  Oil 
Company  of  New  York.  No  opinion.  Judgment 
affirmed,  with  costs. 
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DOW-CURRIER,  Respondent,  t.  HEN- 
DERSON, Appellant.  (Supreme  Conrt,  Gener- 
al Term,  First  Department.  April  11,  1895.) 
Action  by  Ida  M.  Dow-Currier  against  David 
Henderson.  No  opinion.  Motion  denied,  with 
$10  costs.  The  case  of  Tozer  v.  Railroad  Co., 
K>5  N.  Y.  617.  11  N.  E.  869.  was  not  overlooked, 
but  the  question  arose  in  that  case  quite  differ- 
ently from  the  manner  in  which  it  is  presented 
in  the  case  at  bar.   See  32  N.  Y.  Supp.  053. 

DO  WD,  Respondent.  ▼.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (City  Court  of 
Brooklyn,  General  Term.  April  22,  1895.)  Ac- 
tion by  Thomas  F.  Dowd,  as  administrator,  etc., 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. Morris  &  Whitehouse,  for  appellant 
Tredwell  &  Cath'n,  for  respondent. 

PER  CURIAM.  Action  to  recover  damages 
for  negligently  causing  the  death  of  plaintiff's 
intestate.  On  the  first  trial  of  this  cause  the 
complaint  was  dismissed  on  the  ground  that  de- 
ceased was  negligent  and  that  no  negligence 
was  shown  on  the  part  of  the  defendant.  On 
appeal  to  the  general  term  we  reversed  the  judg- 
ment of  the  trial  term,  holding  that  a  prima 
facie  case  of  negligence  had  been  made  out 
against  the  defendant,  and  that  the  question  of 
coatributory  negligence  was  for  the  Jury  to  de- 
termine. Vide  opinion,  29  N.  Y.  Supp.  745,  9 
Misc.  Rep.  279.  On  the  second  trial  the  jury, 
on  all  the  evidence,  found  a  verdict  for  the 
plaintiff.  We  are  now  asked  to  reverse  the 
judgment  entered  thereon  on  the  ground  that 
"plaintiff  failed  to  prove  that  the  death  of  his 
intestate  was  due  to  any  negligence  on  the  part 
of  defendant's  servants,  and  without  negligence 
on  his  own  part."  The  evidence  on  the  second 
trial  presented  a  sharp  conflict  between  the 
plaintiff's  and  defendant's  witnesses  as  to  the 
facts  and  circumstances  which  resulted  in  the 
killing  of  plaintiff's  intestate.  The  jury  have 
determined  the  issues  in  favor  of  the  plaintiff, 
and  there  is  nothing  in  the  case  which  wonld 
justify  us  in  interfering  with  the  verdict.  Judg- 
ment and  order  denying  new  trial  affirmed, 
with  costs. 

EDISON  GENERAL  ELECTRIC  CO.,  Re- 
spondent, v.  KNEELAND,  Appellant  (City 
Court  of  New  York.  General  Term.  May  28, 
1895.)  Action  by  the  Edison  General  Electric 
Company  against  Sylvester  H.  Kneeland.  A. 
Prentice,  for  appellant  Charles  H.  Brewster, 
for  respondent. 

PER  CURIAM.  Judgment  appealed  from  af- 
firmed, with  costs. 

EMPIRE  WAREHOUSE  00.  v.  MAL- 
LETT.  (Supreme  Court.  General  Term,  First 
Department  April  11,  i895.)  Action  by  the 
Empire  Warehouse  Company  against  Peter  Mal- 
lett,  as  surviving  partner.  No  opinion.  Motion 
for  reargument  denied.  See  32  N.  Y.  Supp.  861. 

EVANS,  Appellant  v.  CARROLL,  Respond- 
ent. (Supreme  Court,  General  Term.  Third  De- 
partment May  14,  1895.)  Action  by  George 
W.  Evans  against  Patrick  Carroll.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
buriements. 


FAILING,  Respondent,  r.  LEAHY,  Appel- 
lant. (Supreme  Court,  General  Term, Fourth  De- 
partment. November,  1894.)  Action  by  George 
H.  Failing  against  Daniel  M.  Leahy.  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 
Hardin,  P.  J.,  not  voting. 

FARMER,  Respondent  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  General  Term,  Fourth  Department 
November,  1894.)  Action  by  James  S.  Farmer 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opinion.  Judgment  of 
the  county  court  and  that  of  the  justice's  court 
reversed,  with  costs.  Held,  the  evidence  is  in- 
sufficient to  warrant  the  finding  of  negligence. 

FEETER,  Respondent  AIKENBURGH, 
Appellant  (Supreme  Court,  General  Term, 
First  Department  May  17,  1895.)  Action  by 
Jacob  W.  Feeter  against  Eliza  J.  Aikenburgh. 
C.  E.  Souther,  for  appellant.  J.  F.  Miller,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

FINELITE  v.  GARRiCK  et  al.  (City  Court 
of  New  York,  General  Term.  May  28.  1895.) 
Action  by  Alexander  Finelite,  as  receiver,  etc., 
against  Catherine  Garrick,  impleaded,  etc. 
Coudert  Bros.,  for  appellant  Kantrowits  & 
Esberg,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


FIRST  NAT.  BANK  OF  SYRACUSE  v. 
NEW  YORK  CENT.  &  H.  R.  R.  CO.  (Su- 
preme Court,  General  Term.  Fourth  Depart- 
ment. April,  1895.)  Action  by  the  First  Na- 
tional Bank  of  Syracuse  against  the  New  York 
Central  &  Hudson  River  Railroad  Company. 
No  opinion.  Motion  denied.  See  32  N.  Y.  Supp. 
604. 

FTTCHBURGH  R.  CO.,  Appellant  v.  KEN- 
NEDY, Respondent  (Supreme  Court,  Gen- 
eral Term,  Third  Department.  May  14,  1895.) 
Action  by  the  Fitcnburgh  Railroad  Company 
against  James  E.  Kennedy.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

FOLSOM  et  al.  v.  LEWIS  et  al.  (Cto 
Court  of  New  York,  General  Term.  April  9, 
1895.)  Action  by  Samuel  D.  Folsom  and 
others  against  Robert  C.  Lewis,  impleaded,  etc. 
Benjamin  Wright,  for  appellant  Samuel  Mul- 
len, for  respondent 

EHRLICH,  C.  J.  The  plaintiffs  proved  that 
they,  as  real-estate  brokers,  were  employed  by 
the  defendant  to  find  a  purchaser  for  the  house 
No.  146  East  Sixty-First  street  this  city,  at  the 
price  of  $29,000;  that  they  found  a  person  will- 
ing to  buy  on  these  terms,  and  that  the  parties 
were  brought  together  through  the  instrumen- 
tality of  the  plaintiffs.  The  brokerage  on  such 
transactions  is  conceded  to  be  1  per  cent  of  the 
purchase  money,  making  $290,  the  amount  of 
the  verdict,  exclusive  of  interest  The  proofs* 
also  show  that  the  failure  to  complete  was 
owing  to  the  inability  on  the  part  of  the  defend- 
ant It  was  claimed  by  him  that  infants  were 
interested  in  the  property,  and  that  they  could 


Digitized  by 


Google 


1128  HEW  YOBK 


■ot  give  title  without  an  order  of  the  court 
But  one  of  the  plaintiffs  testified  that  there 
was  no  such  condition  attached  to  the  employ- 
ment, and  that  the  defendant  had  told  him 
that  this  had  been  provided  for.  We  think  the 
plaintiff  established  sufficient  to  go  to  the  jury, 
that  the  questions  involved  were  fairly  sub- 
mitted to  them,  and  that  their  finding  thereon 
h  sustained  by  the  evidence.  It  follows  that 
the  judgment  and  order  appealed  from  must  be 
affirmed,  with  costs. 


FREUDENHEIM  et  al.,  Appellants,  v.  RA- 
DUZINER,  Respondent.  (City  Court  of  New 
York,  General  Term.  May  28,  181)5.)  Action 
by  Julius  Freudenhcini  and  Isidore  Abramson 
against  Julia  Rnduziner.  Edward  Clark,  for 
appellant.    A.  H.  Berrick,  for  respondent. 

CONLAN,  J.  This  is  an  appeal  from  a 
judgment  entered  on  a  verdict  by  direction  of 
the  court,  and  from  an  order  denying  a  motion 
for  a  new  trial.  Judgment  affirmed  on  former 
opinion  of  this  court.    See  31  N.  Y.  Supp.  194. 


FROHMANN,  Respondent,  v.  MANHAT- 
TAN RY.  CO.  et  al.,  Annellants.  (Supreme 
Court,  General  Term,  First  Department.  April 
11,  181)5.)  Action  by  Morris  Frohmann  against 
the  Manhattan  Railway  Company  and  another 
for  an  injunction  and  damages.  F.  Allis,  for 
appellants.    E.  M.  Felt,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to 
recover  compensation  for  the  fee  value  of  the 
easements  of  light,  air.  and  access  pertaining 
to  premises  No.  725  Third  avenue,  and  for  past 
damages.  The  plaintiffs  property  consists  of 
a  house  and  lot  on  the  east  side  of  Third  ave- 
nue at  Forty-Fifth  street.  The  lot  is  19  feet 
10  inches  in  front  by  45  feet  in  depth.  The 
house  is  an  old-fashioned  five-story  brick  build- 
ing erected  in  I860  or  1807.  with  a  store  on  the 
ground  floor  and  suite  of  apartments  on  each  of 
the  upper  floors.  The  plaintiff  purchased  the 
premises  in  April,  1889.  The  court  awarded 
SI  ,500  as  compensation  for  the  fee  damage,  and 
fcOO  for  rental  damages  from  April,  1889,  to 
Jane  30,  1893.  It  is  apparent  upon  an  investi- 
gation of  the  evidence  m  this  case  that  these 
awards  were  excessive.  The  valuation  placed 
upon  the  premises  in  question  by  the  expert 
•pon  the  part  of  the  plaintiffs  does  not  at  all 
coincide  with  the  proofs  offered  as  to  the  rentals 
received  and  the  ratio  sworn  to  by  this  witness 
between  rental  and  fee  value.  The  premises 
have  undoubtedly  to  some  extent  been  damni- 
fied by  the  presence  of  the  elevated  railroad, 
both  in  rental  and  fee  value.  We  think  that 
the  fee  damages  should  have  been  awarded  at  the 
sum  of  $900  and  the  rental  damages  at  $300, 
and  that  the  judgment  should  be  reduced  to 
those  figures,  and  the  extra  allowance  propor- 
tionately reduced;  and,  as  modified,  the  judg- 
ment should  be  affirmed,  without  costs. 

GABRIEL  et  al.  v.  ARNOTT  et  al.  (Su- 
preme Court,  General  Term.  F.rst  Department. 
April  11,  1895.)  Action  by  Max  Gabriel  and 
another  against  William  II.  Arnott  and  others. 
No  opinion.  Judgment  affirmed  on  opinion  of 
Parker.  J.,  in  Asphalt  Co.  v.  Arnott  (Sup.)  33 
N.  Y.  Supp.  343. 


•LEMENT,  VOl.  33. 


GARDENIER,  Appellant,  v.  ALLPORT, 
Respondent.  (Supreme  Court,  General  Term. 
Fourth  Department.  November,  1894.)  Action 
by  William  H.  Gardenier  against  Amos  AJIporf. 
No  opinion.  Motion  denied.  See  81  N.  Y.  Supp. 
1127. 


GERMAN-AMERICAN  INV.  CO.,  Appel- 
lant, t.  HAYES  et  al.,  Respondents.  (Su- 
preme Court,  General  Term,  First  Department. 
May  17,  1805.)  Action  by  the  German-Ameri- 
can Investment  Company  against  W.  J.-  Hnyw 
and  others.  E.  P.  Wheeler,  for  appellant. 
W.  H.  Harris,  for  respondents. 

PER  CURIAM.  The  decision  of  the  special 
term  was  authorized  by  the  case  of  Lumber 
Co.  v.  Bussell  (Supj31  N.  Y.  Supp.  1107.  The 
order  should  be  affirmed,  with  $10  costs  and 
disbursements. 


GIEHL,  Appellant,  v.  EVANS  et  aJL  Re- 
spondents. (Supreme  Court,  General  Term, 
Fourth  Department.  November.  1894.)  Action 
by  Maria  Giehl  against  Edward  Evans  and 
John  Giehl.  No  opinion.  Judgment  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 


GILCHRIST,  Respondent,  v.  COLLINS, 
Appellant  (Supreme  Court  General  Term. 
Fourth  Department.  November,  1894.)  Action 
by  James  Gilchrist  against  Wallace  W.  Col- 
lins. No  opinion.  Judgment  and  order  reversed 
on  the  law  and  facts,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event 


GLEESON,  Appellant,  v.  BRUMMER,  Re- 
spondent. (Supreme  Court.  General  Term. 
First  Department.  April  11,  1895.)  Action 
by  Sarah  Gleeson,  as  administratrix,  against 
John  B rummer.  No  opinion.  Reargument  or- 
dered. 


GOETTING,  Respondent,  v.  MANHAT- 
TAN RY.  CO.  et  al..  Appellants.  (Supreme 
Court,  General  Term,  First  Department  April 
11,  1895.)  Action  by  George  Goetting  against 
the  Manhattan  Railway  Company  and  others. 
S.  Babcock,  for  appellants.  E.  M.  Felt,  for 
respondent 

PER  CURIAM.  The  only  question  which  it 
is  necessary  to  consider  is  that  in  regard  to 
the  amount  of  the  award.  The  other  points 
which  have  been  raised  upon  this  appeal  have 
been  disposed  of  in  previous  cases,  and  it  is 
not  necessary  now  to  rediscuss  them.  We  think, 
upon  an  examination  of  the  testimony,  that  the 
award  is  larger  than  the  evidence  warranted. 
It  seems  to  us  that  the  same  should  be  rednc^l 
to  the  sum  of  $1,500  fee  damage,  and  $931.50 
rental  damage,  and  for  these  amounts  the  judg- 
ments should  be  affirmed,  without  costs. 

HAHNENFIELDT  Appellant,  JACOB- 
SON,  Respondent.  (Supreme  Court  General 
Term,  First  Department.  April  11,  1895.)  Ai- 
tion  by  John  Hahnenfield  against  David  Jacob- 
son.  Thos.  Nolan,  for  appellant.  G.  E.  Jo- 
seph, for  respondent.  No  opinion.  Appeal  dis- 
missed, with  $10  costs. 


Digitized  by 


MEMORANDUM  DECISIONS. 


HCAIGHT,  Appellant,  v.  PINCH,  Respond- 
ent. (Supreme  Court,  General  Term,  Fourth 
Department.  November,  1884.)  Action  by  Mary 
Uaight  against  Henry  Finch.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


HAND,  Appellant,  v.  SHAW,  Respondent. 
(City  Court  of  New  York,  General  Term.' 
April  9,  1895.)  Action  by  EI  wood  S.  Hand 
against  William  A  Shaw.  Charles  De  Hart 
Brower,  for  appellant.  D.  J.  Newland,  for  re- 
spondent. 

VAN  WYCK.  J.  The  order  appealed  from 
is  affirmed,  with  $10  costs. 

HARRIS,  Appellant,  v.  SENIOR,  Respond- 
ent. (Common  Fleas  of  New  York  City  and 
r.mnty,  General  Term.  March,  1895.)  Ac- 
tion by  Henry  J.  Harris  against  James  P.  Sen- 
ior. C.  Ij.  Harris,  for  appellant  Charles  M. 
Karle,  for  respondent.  No  opinion.  Motion  for 
reurgument  denied. 


HEATH,  Respondent,  v.  GLENS  FALLS, 
S.  H.  &  FT.  E.  ST.  R.  CO.,  Appellant.  (Su- 
preme Court,  General  Term,  Third  Department. 
May  14,  1895.)  Action  by  Jane  Heath  against 
the  Glens  Falls,  Sandy  Hill  &  Ft  Edward 
Street-Railroad  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


HEDGES,  Appellant,  v.  PAYNE,  Respond- 
ent. (Supreme  Court,  General  Term,  First  De- 
partment. May  17,  1885.)  Action  by  James 
Hedges  against  William  H.  Payne.  No  opin- 
ion. Motion  denied,  with  $10  costs.  See  32 
N.  Y.  Supp.  969.  _ 

HESS,  Respondent,  v.  VAN  AUKEN,  Ap- 
pellant. (Common  Pleas  of  New  York  City 
and  County.  General  Term.  March,  181)5.) 
Action  by  Loyd  Hess  against  D.  J.  Van  Auken. 
No  opinion.  Motion  for  leave  to  appeal  to  the 
court  of  appeals  denied,  with  $10  costs.  See  32 
N.  Y.  Supp.  126. 


HOYLE,  Respondent,  v.  CONYEA  et  al., 
Appellants.  (Supreme  Court,  General  Term, 
Third  Department.  May  14,  1895.)  Action  by 
Helen  MT  Hoyle  against  Isaac  Conyea,  im- 
pleaded, and  others.  No  opinion.  Judgment 
affirmed,  with  costs. 

.TAGAU,  Respondent,  t.  GOETZ.  Appellant 
(Common  Pleas  of  New  York  City  and  County, 
General  Term.  March,  18950  Action  by  Fritz 
Jnirau  against  Fredericka  Goetz.  De  Lancy 
Nicoll.  for  appellant.  Henry  F.  Lippold,  for  re- 
spondent No  opinion.  Motion  for  reargu- 
ment  or  for  leave  to  appeal  to  the  court  of 
appeals,  denied,  with  $10  costs.  See  32  N.  Y. 
Supp.  144. 


JOHNSON,  Appellant  v.  ME  ANY,  Respond- 
ent. (Supreme  Court.  General  Term.  Third  De- 
partment May  29,  1895.)  Action  by  Robert 
A.  Johnson  against  Joseph  Meany,  executor  of 
the  last  will  and  testament  of  Patrick  W. 
O'Reilly,  deceased.  No  opinion.  Order  denying 
motion  to  open  default  affirmed.  Order  granting 
extra  allowance  reversed,  without  costs. 
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KEATING,  Respondent  v.  FITTS,  Appel- 
lant (Supreme  Court,  General  Term,  Fourth 
Department.  November,  1894.)  Action  by  Wil- 
liam C.  Keating  against  George  Fitts.  No  opin- 
ion. Order  reversed,  without  costs  of  the  appeal 
to  either  party,  and  the  place  of  trial  changed 
from  Oneida  county  to  the  county  of  Cortland, 
with  $10  costs  to  abide  the  event 

KEECH,  Appellant  v.  OTTMAN  et  al.,  Re- 

simndents.  (Supreme  Court.  General  Term, 
Third  Department  May  29,  1895.)  Action 
by  Jeremiah  B.  Keech  against  Gilbert  G.  Ott- 
man  and  William  R.  Ottman.  No  opinion. 
Judgment  affirmed,  with  costs. 


KITZ,  Respondent  v.  COOK,  Appellant 
(Supreme  Court,  General  Term,  Fourth  Depart- 
ment November,  1894.)  Action  by  Matilda 
Kits  against  Christian  Cock.  No  opinion. 
Judgment  reversed  on  the  law  and  facts,  and 
a  new  trial  ordered,  with  costs  to  abide  the 
event,  and  the  preliminary  injunction  order  set 
aside.  Held,  (1)  a  case  for  equitable  relief  was 
not  made  out;  (2)  the  award  of  damages  was 
not  sustained  by  the  evidence. 

KNOX,  Respondent  ~vT  JOHNSON,  Appel- 
lant (Supreme  Court  General  Term,  Fourth 
Department.  November,  185*4.)  Action  by  J. 
Theodore  Knox  against  Warner  Johnson. 

PER  CURIAM.  We  are  of  the  opinion  that 
the  court  erred  in  receiving  evidence  that  the 
credit  was  given  to  defendant  A  majority  of 
the  court  are  of  the  opinion  that  the  court  erred 
in  charging  that  a  recovery  could  be  had  upon 
the  letter  and  the  standard  mortgaee  clause, 
and  that  they  amount  to  a  contract  between 
the  parties,  so  that  the  nlaintiff  was  entitled 
to  recover  the  premium  on  demand.  Judgment 
and  order  reversed,  and  new  trial  ordered,  with 
costs  to  abide  the  event. 

LANGAN,  Respondent,  v.  CLIFFORD,  Ap- 

Sllant.  (Supreme  Court  General  Term,  Third 
epartment.  May  14,  1895.)  Action  by  John 
Langan  against  Michael  Clifford.  No  opinion. 
Judgment  affirmed,  with  costs. 

In  re  LAPHAM'S  ESTATE.  (Supreme 
Court  General  Term,  Third  Department  May 
29, 1895.)  In  the  matter  of  the  estate  of  Henry 
C.  Lapham.  No  opinion.  Motion  to  correct 
decision  so  that  it  shall  award  coats  to  the  ap- 
pellant at  the  rates  allowed  upon  an  appeal 
from  a  judgment  granted.    See  32  N.  Y.  Supp. 


LA  POINTE,  Respondent,  v.  RICKERT, 
Appellant  (Supreme  Court,  General  Term, 
Third  Department.  May  14,  1895.)  Action  by 
Nicholas  La  Pointe  against  George  Rickert. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


L*  ARTISTE  PUB.  CO-  Appellant,  v. 
WALKER,  Respondent  (Common  Pleas  of 
New  York  City  and  County,  General  Term. 
March,  1895.)  Action  by  the  L' Artiste  Pub- 
lishing Company  against  Isaac  Walker.  C.  J. 
G.  Hall,  for  appellant    Christian  G.  Morits. 
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for  respondent  No  opinion.  Motion  for  leave 
to  appeal  to  the  court  of  appeals  denied,  with 
$10  costs.    See  32  N.  Y.  Sapp.  151. 

LBICHT,  Respondent,  v.  MANHATTAN 
RY.  CO.,  Appellant  (Superior  Court  of  New 
York  City.  General  Term.  May  6,  1895.)  Ac- 
tion by  Charles  Leicht  as  administrator,  etc., 
against  the  Manhattan  Railway  Company.  Jn- 
lien  T.  Da  vies  and  Esra  A.  Tuttle,  for  appel- 
lant   W.  W.  Badger,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

LEVEY,  Respondent  v.  KIERNAN  NEWS 
AGENCY,  Appellant.  (Supreme  Court,  Gen- 
eral Term,  First  Department  May  17,  1895.) 
Action  by  Charles  L.  Levey  against  the  Kier- 
nan  News  Agency.  Oliver  B.  Goldsmith,  for 
appellant    Dudley  R.  Horton,  for  respondent 

PER  CURIAM.  Our  examination  of  the 
record  satisfies  us  that  the  appellant  is  wrong 
in  its  contention  that  a  case  is  presented  which 
makes  it  the  duty  of  this  court  to  set  aside  the 
judgment  on  the  ground  that  it  is  against  the 
weight  of  evidence.  The  other  exceptions  to 
which  it  calls  our  attention  are  not  well  taken, 
and  do  not  merit  discussion.  The  judgment 
should  be  affirmed,  with  costs. 

LOUCKS  et  al.,  Appellants,  v.  JOHNSON 
et  al.,  Respondents.  (Supreme  Court  General 
Term,  Third  Department  May  14,  1895.)  Ac- 
tion by  Addison  Loucks  and  George  K.  Daley, 
as  administrators  of  the  estate  of  Christina 
Loucks,  deceased,  against  Lewis  L.  Johnson, 
Charity  A.  Shelter,  and  John  J.  Johnson,  inter- 

§ leaded  as  defendants  by  the  Albany  Savings 
tank,  originally  the  defendant  in  this  action. 
No  opinion.  Judgment  affirmed,  with  costs  and 
disbursements.    See  24  N.  Y.  Supp.  267. 

LYON,  Respondent,  v.  RAYMOND.  Appel- 
lant (Common  Pleas  of  New  York  City  and 
County,  General  Term.  March,  1895.)  Ac- 
tion by  Jennie  H.  Lyon  against  Edward  H. 
Raymond.  Foley  &  Powell,  for  appellant. 
Thompson  &  Allen,  for  respondent  No  opin- 
ion.   Judgment  affirmed,  with  costs. 

MeCLANATHAN  et  al..  Respondents,  v. 
FRIEDEL,  Appellant  (Supreme  Court  Gen- 
eral Term,  Fourth  Department  April,  1895.) 
Action  by  Frank  McClanathan  and  another 
against  William  Friedel.    No  opinion.  Motion 


for  leave  to  appeal  to  the  court  of  appeals  de- 
See  32  nTy.  Supp.  588. 


nied. 


McKEAN,  Appellant  v.  ADAMS,  Respond- 
ent (Common  Pleas  of  New  York  City  and 
County,  General  Term.  March,  1895.)  Ac- 
tion by  Bernard  S.  McKean  against  Charles  H. 
Adams.  No  opinion.  Motion  for  reargument 
or  for  leave  to  appeal  to  the  court  of  appeals 
denied,  with  $10  costs.  See  32  N.  Y.  Supp. 
281.  _ 

McQUEEN,  Respondent  v.  NEW,  Appel- 
lant (Supreme  Court  General  Term,  First 
Department.  April  11,  1895.)  Action  by  John 
McQueen,  receiver,  etc.,  against  Tobias  New, 


impleaded,  etc.  F.  J.  Mather,  for  appellant 
H.  H.  Whitman,  for  respondent  No  opinion. 
Judgment  affirmed,  with  leave  to  defendant  to 
answer  over  on  payment  of  costs.  See  80  N. 
Y.  Supp.  977,  33  N.  Y.  Supp.  896. 

MANHATTAN  RY.  CO..  Appellant  v. 
KLIPSTEIN  et  al.,  Respondents.  (Supreme 
Court.  General  Term,  First  Department  April 
11,  1895.)  Proceeding  by  the  Manhattan  Rail- 
way Company  against  August  Klips te in  and 
others.  E.  C.  James,  for  appellant  J.  E. 
Parsons,  for  respondent  No  opinion.  Order 
reversed,  with  costs,  unless  stipulation  be  given 
to  reduce  award  in  respect  to  No.  122  Pearl 
street  to  $7,250,  and  in  respect  to  Nos.  129, 131, 
133,  and  185  Pearl  street  to  $42,500. 

MAYER,  Respondent  v!  UNION  RY.  CO., 
Appellant  (Common  Pleas  of  New  York  City 
and  County.  General  Term.  March,  1895.) 
Action  by  Emil  A.  Mayer  against  the  Union 
Railway  Company.  Matthew  P.  Breen.  for  ap- 
pellant. J.  Homer  Hildretb,  for  respondent 
No  opinion.    Judgment  affirmed,  with  costs. 

MEAD,  Respondent  v.  NEW  YORK  EL.  R. 
CO.  et  al.,  Appellants.  (Superior  Court  of  New 
York  City,  General  Term.  Msy  6, 1895.)  Ac- 
tion by  Frederick  Mead  against  the  New  York 
Elevated  Railroad  Company  and  the  Manhat- 
tan Railway  Company.  Davies  &  Rapallo  (Ju- 
llen  T.  Davies,  Brainard  Tolles,  and  J.  C. 
Bushby,  of  counsel),  for  appellants.  Evans, 
Choate  &  Beaman  (Joseph  H.  Choate,  W.  V. 
Rowe,  and  T.  T.  Sherman,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  The  awards  herein  are  sup- 
ported by  a  fair  preponderance  of  evidence. 
The  learned  trial  judge  seems  to  have  fol- 
lowed correct  principles  of  law  in  the  trial  and 
determination  of  the  issues  raised.  We  have 
examined  the  case  with  care,  and  find  no  sub- 
stantial reason  for  disturbing  the  decision  of 
the  court  below.  The  judgment  appealed  from 
is  affirmed,  with  costs. 

MERRITT,  Respondent,  v.  FOWLER,  Ap- 
pellant. (Supreme  Court  General  Term,  First 
Department  April  11,  1895.)  Action  by 
James  A.  Merritt  against  John  A.  Fowler,  im- 
pleaded. I.  N.  Miller,  for  appellant  W.  H. 
Beam,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  See 
27  N.  Y.  Supp.  1047. 

MILLER,  Respondent  MANHATTAN 
RY.  CO.  et  al.,  Appellants.  (Supreme  Court, 
General  Term,  First  Department  May  17. 
1895.)  Action  by  James  S.  Miller  against  the 
Manhattan  Railway  Company  and  another. 
R.  P.  Chittenden,  for  appellants.  L.  a  Dessar. 
for  respondent  No  opinion.  Judgment  af- 
firmed, with  costs. 

MILLER,  Respondent  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.  Appellant  (Supreme 
Court  General  Term,  Fourth  Department  No- 
vember, 1894.)  Action  by  Vernon  Miller 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company,  appellant.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 
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MORSE,  Respondent,  v.  LOCKE,  Appel- 
lant. (Supreme  Court,  General  Term,  Fourth 
Department.  November,  1804.)  Action  by  Bar- 
cett  W.  Morse  against  Hiram  B.  Locke.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

In  re  MOSS'  ESTATE.  (Supreme  Court, 
General  Term,  First  Department.  April  11. 
1895.)  No  opinion.  We  think  motion  should 
be  made  at  special  term.  It  is  there  that  ap- 
plication for  judgment  on  special  verdicts 
should  be  made.  Motion  dismissed.  See  29  N. 
k.  Supp.  421.  _ 

MOYNEHAN  et  al.,  Appellants,  v.  PRESI- 
DENT, ETC.,  OF  DELAWARE  &  H.  CA- 
NAL CO.,  Respondents.  (Supreme  Court,  Gen- 
eral Term,  Third  Department.  May  14,  1895.) 
Action  by  Edward  Moynehan  and  James  Mead, 
as  executors  of  the  last  will  and  testament  of 
Daniel  Moynehan,  deceased,  against  the  presi- 
dent, managers,  and  company  of  the  Delaware 
&  Hudson  Canal  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs. 

MULREIN  v.  MILLER.  (Supreme  Court, 
General  Term,  Second  Department.  May  13, 
1805.)  Action  by  one  Mulrein  against  one  Mil- 
ler. Esselystyn  &  McCarthy,  for  plaintiff. 
Frederick  Barnard,  for  defendant. 

DYKMAN,  J.  This  is  an  action  for  labor 
and  materials  furnished  by  the  plaintiff  to  the 
defendant  upon  a  dwelling  house  of  the  latter 
under  a  special  contract  with  him.  There  is 
also  in  the  complaint  a  claim  for  damages  re- 
sulting from  the  wrongful  discharge  of  the 

filainoff  by  the  defendant.  The  cause  was  tried 
•efore  a  referee  to  hear  and  determine,  and  he 
decided  as  a  conclusion  of  law  that  the  plaintiff 
was  entitled  to  recover  from  the  defendant 
¥3,573.93  besides  tha  costs  of  the  action.  The 
referee  found  facts  in  detail  which  support  the 
decision,  and  all  the  findings  are  fully  sustain- 
ed by  the  evidence.  The  defendant  has  appeal- 
ed from  the  judgment  entered  upon  the  report 
of  the  referee,  but  the  appeal  ib  destitute  of 
merit  There  has  been  no  violation  of  any  prin- 
ciple of  law,  and  an  extended  examination  of 
The  facts  is  unnecessary.  The  judgment  should 
be  affirmed,  with  costs. 

MURRAY  et  al.,  Respondents,  v.  KETCH- 
LTM,  Appellant.  (Supreme  Court,  General 
Term.  Third  Department.  May  24,  1895.)  Ac- 
tion by  Joseph  Murray  and  Alfred  E.  Doty 
against  Ira  W.  Ketchum.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

MYERS,  Respondent,  v.  DEAN,  Appellant. 
(Common  Pleas  of  New  York  City  and  Coun- 
ty, General  Term.  March,  1895.)  Action  by 
Walter  Myers  against  Robert  J.  Dean.  Booth- 
by  &  Warren,  for  appellant.  P.  Q.  Eckerson, 
tor  respondent  No  opinion.  Motion  for  re- 
argument  denied,  with  $10  costs.  See  «*2  N.  Y. 
Supp.  237.   

MYERS  v.  PHILLIPS.  (Supreme  Court, 
General  Term.  First  Department.  May  17, 
1895.)   Action  by  Tudor  A.  Myers  against  Har- 


vey Phillips.  No  opinion.  Motion  must  be 
made  to  declare  case  abandoned. 

NEWINS  et  al.,  Appellants,  v.  ROSE,  Re- 
spondent (Supreme  Court,  General  Term, 
Second  Department.  May  13.  1895.)  Action 
by  Joseph  H.  Newins  and  another  against  H. 
Eckfora  Rose.  George  F.  Stackpole,  for  ap- 
pellants.  Arington  H.  Carman,  for  respondent. 

CULLEN,  J.  I  vote  to  affirm,  without  opin- 
ion. The  testimony  of  Seaman  that  he  did  not 
sell  the  goods  to  defendant  was  erroneously  ad- 
mitted against  defendant's  objection  and  excep- 
tions, and  was  a  mere  statement  of  conclusion. 
He  did  not  state  what  the  transaction  was,  nor 
deny  defendant's  statement  that  nothing  was 
said  between  them  reserving  the  goods  plaintiffs 
had  sold  Seaman. 

NEWKIRK,  Respondent  v.  HOOKER  et 
al.,  Appellants.  (City  Court  of  New  York,  Gen- 
eral Term.  April  10,  1895.)  Action  by  Abra- 
ham Newkirk  against  Walter  H.  Hooker  and 
others,  doing  business  as  W.  H.  Hooker  & 
Co.  Johnson  &  Dowd,  for  appellants.  Abra- 
ham Kling,  for  respondent 

MCCARTHY,  J.  The  defendant  by  moving 
on  the  original  papers  to  vacate  the  attachment, 
concedes  all  that  is  stated  in  the  affidavits  and 
their  legal  intendment.  Section  636,  Code  Civ. 
Proc.  does  not  apply  to  this  court  (see  sec- 
tion 3160,  Code  Civ.  Proc.),  but  section  3169 
does.  We  think  the  affidavits,  although  not 
as  full  as  they  might  be.  are  sufficient  to  sus- 
tain this  attachment.  Order  is  therefore  af« 
firmed,  with  costs.   All  concur. 

NEW  YORK  BOARlToF  FIRE  UNDER- 
WRITERS, Respondent  v.  METROPOLI- 
TAN LLOYDS  OF  NEW  YORK  et  al..  Ap- 

S Hants.  (Supreme  Court  General  Term,  First 
jpartment.  May  17,  1895.)  Action  by  the 
New  York  Board  of  Fire  Underwriters  against 
Metropolitan  Lloyds  of  New  York  and  another. 
W.  C.  Beecher,  for  appellants.  John  Berry,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs,  with  leave  to  defendants  to  with- 
draw demurrer,  and  answer  over  on  payment 
of  costs  in  this  court  and  in  the  court  below. 
For  opinion  at  special  term  overruling  demur- 
rer, see  33  N.  YV  Supp.  547. 

ORVIS,  Respondent  v.  CURTISS,  Appel- 
lant (Common  Pleas  of  New  York  City  and 
County,  General  Term.  March,  1895.)  Action 
by  Charles  E.  Orvis  against  William  H.  Cur- 
tiss.  H.  G.  Harris,  for  appellant  Taylor  & 
Parker,  for  respondent.  No  opinion.  Judg- 
ment reversed,  new  trial  ordered,  with  costs 
of  appeal  to  abide  event 

OSTROM.  Appellant  v.  SQUIRES,  Re- 
spondent (Supreme  Court.  General  Term, 
Fourth  Department.  November,  1S94.)  Action 
by  Earl  D.  Ostrom  against  Fred  D.  Squires.  No 
opinion.  Judgment  of  the  county  court  af- 
firmed, with  costs. 


In  re  OWENS'  ESTATE.  (Common  Pleas 
of  New  York  City  and  County,  General  Term. 
March,  1895.)  No  opinion.  Motion  to  dismiss 
appeal  granted.   See  33  N.  Y.  Supp.  422. 
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PEOPLE,  Plaintiff,  r.  FISCHER  et  ah,  De- 
fendants. (Common  Pleas  of  New  York  City 
and  County,  General  Term.  March,  1893.) 
Action  by  the  people  of  the  state  of  New  York 
against  Louis  Fischer  and  another.  John  R. 
Fellows,  for  the  People.  John  Stacom,  for  de- 
fendants. No  opinion.  Motion  to  vacate  judg- 
ment entered  upon  a  forfeited  recognizance 
granted. 

PEOPLE,  Plaintiff,  v.  FRABINCINO  et  al., 
Defendants.  (Common  Pleas  of  New  York 
Oity  and  County,  General  Term.  March,  1895.) 
Action  by  the  people  of  the  state  of  New  York 
against  Arabez  Frabincino  and  another.  John 
R.  Fellows,  for  the  People.  Joseph  Gifuni, 
for  defendants.  No  opinion.  Motion  to  vacate 
judgment  entered  upon  a  forfeited  recognizance 
granted. 

PEOPLE,  Respondent,  v.  HALL,  Appel- 
lant. (Supreme  Court,  General  Term,  Fourth 
Depattment.    November,  1894.)   Action  by  the 

rple  of  the  state  of  New  York  against  Emily 
Kaufman  Hall.  No  opinion.  Conviction, 
judgment,  and  order  of  the  court  of  sessions  of 
Onondaga  county  affirmed,  and,  after  the  judg- 
ment is  entered  in  the  judgment  book,  a  certified 
copy  of  the  entry  shall  be  forthwith  remitted  to 
the  clerk  of  Onondaga  county,  with  whom  the 
original  judgment  roll  was  filed,  in  accordance 
with  section  547  of  the  Code  of  Criminal  Pro- 
cedure. 

PEOPLE,  Plaintiff,  v.  MOORE  et  al..  De- 
fendants. (Common  Pleas  of  New  York  City 
and  County,  General  Term.  March,  1895.) 
Action  by  the  people  of  the  state  of  New  York 
against  George  S.  Moore  and  another.  John 
R.  Fellows,  for  the  People.  M.  Mandelbaum, 
for  respondents.  No  opinion.  Motion  to  vacate 
judgment  entered  upon  n  forfeited  recognizance 
granted.    See  32  N.  Y.  Supp.  1148. 


PEOPLE  ex  rel.  DOUGLAS  v.  VAN  NOS- 
TRA ND,  Supervisor.  (Supreme  Court,  Gen- 
eral Term,  Second  Department.  May  13,  1895.) 
Action  by  the  people,  on  the  relation  of  Wil- 
liam P.  Douglas,  against  David  L.  Van  Nos- 
trand,  supervisor.  Howard  A.  Sperry,  for  ap- 
pellant.  Arthur  Van  De  Water,  for  respondent. 

DYKMAN,  J.  This  is  an  appeal  from  the 
final  order  in  proceedings  to  review  the  action 
of  the  assessors  of  the  town  of  Flushing,in 
Queens  county,  under  the  statute  of  1880.  We 
had  a  similar  proceeding  by  the  same  relator 
against  the  same  defendant  in  relation  to  this 
same  property  before  us  at  the  July  term  in 
1893.  71  Hun,  611,  24  N.  Y.  Supp.  513.  The 
property  was  then  assessed  for  $60,000,  the 
same  as  now,  and  the  proof  of  value,  both 
actual  and  relative,  was  substantially  the  same 
as  now.  Such  being  the  case,  we  are  bound 
by  our  former  decision,  and  the  order  should  be 
affirmed,  with  costs.  BROWN,  P.  J.,  not  sit- 
ting. 

PEOPLE  ex  rel.  DWIGI1T,  Appellant,  v. 
PLATT  et  al.,  Assessors,  etc.,  Respondents. 
(Supreme  Court,  General  Term,  Fourth  De- 


partment. November,  1894.)  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
As  to  costs,  see  06  Hun.  578,  21  N.  Y.  Supp. 
853;  138  N.  Y.  655,  and  34  N.  E.  513. 

PEOPLE  ex  ret  LEROY,  Appellant,  t.  FO- 
LEY, Respondent  (Supreme  Court,  General 
Term.  Third  Department.  May  29. 1895.)  Pro- 
ceeding by  the  people  of  the  state  of  New  York, 
on  the  relation  of  Isaac  Leroy,  against  James  H. 
Foley.  No  opinion.  Judgment  affirmed,  with 
costs. 

PEOPLE  ex  rel.  MANHATTAN  RY.  CO., 
Respondent,  v.  BARKER  et  al.,  Commission- 
ers of  Taxes,  etc..  Appellants.  (Supreme  Court, 
General  Term,  First  Department  April  11, 
1895.)  Certiorari  by  the  Manhattan  Railway 
Company  against  Edward  P.  Barker  and 
others,  commissioners  of  taxes  and  assess- 
ments, to  review  an  assessment  on  relator's  per- 
sonal  property  of  taxes  for  the  year  1**!U. 
David  J.  Dean,  for  appellants.  Jullen  T.  Da- 
vies,  for  respondent. 

PER  CURIAM.  Upon  an  examination  of 
the  facts  disclosed  by  the  record  upon  appeal 
herein,  we  are  unable  to  perceive  any  substan- 
tial difference  between  the  case  at  bar  and  that 
of  People  v.  Barker,  144  N.  Y.  94,  39  N.  E.  13. 
With  a  change  of  figures,  the  opinion  seems  en- 
tirely applicable  to  the  facta  and  circumstances 
presented  by  the  record  before  us.  Following 
the  conclusion  reached  in  that  case  by  the 
court  of  appeals,  it  would  seem  that  the  tax 
commissioners  had  a  right  to  levy  the  assess- 
ment which  they  did,  and  the  order  vacatine 
the  same  was  erroneous.  The  order  appeals  1 
from  should  be  reversed,  wth  costs  and  dis- 
bursements. 

PEOPLE  ex  rel.  MILLS  v.  PENTALOW. 
County  Clerk.  (Supreme  Court,  General  Term, 
Fourth  Department.  November,  1894.)  Proceed- 
ing by  the  people  of  the  state  of  New  York,  on 
the  relation  of  Lysander  T.  Mills,  against  Wil- 
liam J.  Pentalow,  clerk  of  the  county  of  Oswe- 

fo.  No  opinion.  Application  dismissed,  with 
10  costs.  See  section  2068,  Code  Civ.  Proc 

PEOPLE  ex  rel.  PIKE  v.  BARKER  et  aL 
(Supreme  Court,  General  Term,  First  Depart- 
ment. April  11,  1895.)  Action  by  the  people, 
on  the  relation  of  Harry  P.  Pike,  agninst  Ed- 
ward P.  Barker  and  others.  L.  B.  Chase,  for 
relator.  G.  S.  Coleman,  for  respondents.  No 
opinion.  Order  affirmed,  with  costs,  on  opin- 
ion of  special  term.    32  N.  Y.  Supp.  485. 


PEOPLE  ex  rel.  SARVENT,  Respondent  t. 
STEPHENS  et  al.,  Assessors,  Appellants.  Su- 
preme Court.  General  Term,  Second  Depart- 
ment May  13,  1895.)  Action  by  the  people, 
on  the  relation  of  Garret  Sarvent.  against 
George  C.  Stephens  and  others,  assessors.  A 
S.  Tompkins,  tor  appellants.  A.  A.  Demarest 
for  respondent. 

CULLEN,  J.  I  vote  to  affirm,  without  opin- 
ion. People  v.  Haupt  104  N.  Y.  377,  10  N.  E. 
87-1,  is  decisive  of  the  question  involved  in  this 
appeal. 
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PERRY,  Appellant,  v.  HUGHES,  Respond- 
ent (Supreme  Court,  General  Term,  Fourth 
Department  November,  1894.)  Action  by  Jen- 
nie M.  Perry  against  John  P.  Hughes.  No  opin- 
ion. Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 
See  Sweet  v.  Norris,  45  Hun,  595,  12  Civ.  Proc. 
R.  175;  affirmed,  110  N.  Y.  668,  18  N.  E.  481. 

PILS,  Respondent,  v.  MANHATTAN  RY. 
CO.  et  al..  Appellants.  (Supreme  Court,  Gen- 
eral Term,  First  Department  April  11,  1805.) 
Action  by  John  Peter  Pils  against  the  Manhat- 
tan Railway  Company  and  others.  Henry  J. 
Hemmens,  for  appellants.  Leo  C.  Dessar,  for 
respondent 

PER  CURIAM.  We  think  the  judgment  is 
in  all  respects  right  except  upon  the  question  of 
the  award  made,  which,  upon  the  evidence,  we 
think  waa  too  high,  and  that  it  should  be  ac- 
cordingly reduced,  and  the  rental  damages 
fixed  at  $900,  and  the  fee  damages  at  $1,200; 
and,  as  so  reduced,  the  judgment  should  be 
affirmed,  without  costs. 

PLATH,  Respondent  MANHATTAN  RY. 
CO.  et  al.,  Appellants.  (Supreme  Court,  Gen- 
eral Term,  First  Department  April  11,  1895.) 
Action  by  Ernest  Plata  against  the  Manhattan 
Railway  Company  and  others.  James  C.  Bush- 
by,  for  appellants.  Edwin  M.  Felt  for  re- 
spondent 

PER  CURIAM.  This  is  the  usual  action  in 
equity  to  enjoin  the  use  by  deiendants  of  plain- 
tiffs easements  of  light  air,  and  access,  and  for 
the  recovery  of  past  damages  caused  thereby. 
The  premises  in  suit  are  known  as  "No.  283 
Bowery,"  and  are  located  on  the  eastern  side 
of  that  street  23  feet  north  of  the  corner  of 
Houston  street.  The  lot  is  26  feet  10  inches 
in  width  front  and  rear,  and  75  feet  in  depth. 
Upon  it  is  a  brick  building  60  feet  deep,  with 
five  stories  and  basement  having  a  store  on  the 
first  floor,  and  four  floors  over  the  store.  The 
basement  is  used  as  a  barber  shop,  the  store  as 
a  wholesale  and  retail  cigar  store,  and  the  four 
upper  floors  as  a  lodging  house.  This  building 
was  placed  there  by  the  plaintiff  and  his  brother 
in  1883,  at  a  cost  of  $25,000.  which,  together 
with  the  sum  of  $34,000  paid  for  the  lot  would 
make  the  cost  of  the  premises  in  1883,  $59,000. 
There  was  testimony  given  showing  the  rental 
history  of  the  building  and  the  fee  values  of  the 
property,  and,  after  weighing  all  the  consider- 
ations In  favor  of  and  against  an  award,  the 
judge  at  special  term  fiaed  the  rental  damage 
at  the  rate  of  $200  per  year  for  a  little  over 
tour  years,  and  the  lessened  value  of  the  prem- 
ises at  $3,500.  We  think  that  there  was  testi- 
mony to  support  the  awards  thus  made,  and, 
there  being  no  other  questions  than  such  aa 
have  been  frequently  disposed  of,  it  remains 
but  to  affirm  the  judgment,  with  costs. 

POLLOCK  t.  PENN  IRON-WORKS  CO. 
(City  Court  of  New  York,  General  Term.  April 
9>  1895.)  Action  by  one  Pollock  against  the 
Penn  Iron-Works  Company. 

VAN  WYOK,  J.  Judgment  affirmed,  with 
cost*. 


PRYOR,  Respondent  v.  CHADWICK,  Ap- 
pellant (Supreme  Court  General  Term,  Fifth 
Department.  April  12.  1895.)  Simpson,  Har- 
rington &  Holman,  for  appellant.  Sickmnn  & 
Holman.  for  respondent. 

WARD,  J.  Appeal  from  a  judgment  obtained 
upon  a  verdict  in  favor  of  the  plaintiff  for  per- 
sonal injuries  and  from  an  order  denying  a 
motion  for  a  new  trial.  The  verdict  for  the 
respondent  was  $1,500  for  injuries  caused  by 
the  plaintiff's  assault,  producing  a  miscarriage, 
and  serious  personal  injury  and  suffering. 
There  was  no  exception  taken  in  the  course  of 
the  trial,  nor  any  to  the  judge's  charge,  or  any 
requests  to  charge.  The  appellant  now  com- 
plains of  certain  portions  of  the  charge,  and 
that  the  verdict  is  excessive.  Neither  conten- 
tion is  sustained.  There  was  proof  justifying 
the  jury  in  finding  the  verdict  and  it  cannot 
be  interfered  with  here.  The  judge's  charge 
was  unobjectionable.  The  judgment  and  order 
denying  a  new  trial  should  be  affirmed,  with 
costs.  —  ' 

PURDY,  Appellant  v.  MARION  &  R.  V.  R. 
CO.  et  al..  Respondents.  (Superior  Court  of 
New  York  City,  General  Term.  May  6,  1895.) 
John  M.  Perry,  for  appellant  Edwin  B.  Smith, 
for  respondents. 

SEDGWICK,  J.  The  learned  court  below 
found  that  this  court  had  no  jurisdiction  of  the 
action.  He  found  that  the  plaintiff  was  a  non- 
resident of  this  state  at  the  time  of  the  begin- 
ning of  the  action,  that  the  defendant  was  a 
foreign  corporation,  and  that  the  cause  of  ac- 
tion did  not  accrue  in  this  state.  The  action 
was  begun  January  23, 1893.  The  plaintiff  tes- 
tified that  he  looked  around  in  Brooklyn,  in 
this  state,  from  January  20  to  January  30,  1893, 
for  a  house,  and  in  January,  1893,  concluded  to 
make  Rutherford,  in  the  state  of  New  Jersey, 
his  home.  He  was  living  in  Rutherford  when 
he  was  looking  for  a  house  in  Brooklyn.  In 
November,  1S92,  he  lived  in  Brooklyn,  and  then 
went  to  Rutherford.  At  that  rime  he  did  not 
expect  to  settle  but  for  a  few  months.  The 
court  below  had  the  duty  of  considering  the 
testimony  of  the  plaintiff  as  that  of  an  Inter- 
ested witness.  The  judge  looked  at  the  infer- 
ences that  were  to  be  drawn  from  the  particu- 
lar things  testified  to  and  the  omission  to  tes- 
tify to  other  particulars;  and  also  if  ther*»  were 
anything  withheld,  and  what  it  was,  with  the 
motive  and  the  manner  of  testifying.  The  find- 
ing that  he  was  not  a  resident  of  this  state 
must  be  sustained.  The  testimony  also  sup- 
ported the  findings  as  to  the  other  two  pre- 
requisites of  jurisdiction.  Judgment  affirmed, 
with  costs.  ■  « 

ROBERTS  et  al.  t.  NEW  YORK  &  N.  E.  R. 
CO.  et  al.  (Supreme  Court,  General  Term,  Sec- 
ond Department.  December,  1894.)  No  opinion. 
Reargument  ordered.   See  81  N.  Y.  Supp.  577. 

ROGERS.  Respondent,  NEW  YORK  ft 
T.  LAND  CO.,  Appellant  (Supreme  Court, 
General  Term,  First  Department  April  11, 
1895.)  Action  by  Jacob  8.  Rogers  against  the 
New  York  &  Texas  Land  Company.  T.  G. 
Shearman,  for  appellant  J.  T.  Davies,  for 
respondent  No  opinion.  Order  affirmed,  with 
leave  to  apply  for  stay  of  entry  of  final  judg- 
ment on  coming  in  of  referee's  report 
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ROMAINB  st  al.,  Respondents,  t.  BREW- 
STER, Appellant  (City  Court  of  New  York, 
General  Term.  April  9,  1893.)  Action  by 
Benjamin  F.  Romaine  and  others  against 
Thomas  T.  Brewster.  H.  W.  Bchmits,  for  ap- 
pellant   Davison  &  Chapman,  for  respondents. 

PER  CURIAM.  The  judgment  appealed 
from  is  affirmed,  with  costs,  on  the  opinion  of 
the  common  pleas,  general  term,  filed  Novem- 
ber 5,  1894,  and  reported  in  30  N.  Y.  Supp.  948. 


ROSS,  Respondent,  v.  BRONNER,  Appel- 
lant (Supreme  Court,  General  Term,  Fourth 
Department  November,  1894.)  Action  by 
William  M.  Ross,  as  administrator,  against 
Seckel  Bronner.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

RUDDIMAN  v.~  BARRETT.  (Supreme 
Court,  General  Term,  Second  Department 
May  13,  1893.)  Action  by  John  Ruddiman 
against  Reuben  R.  Barrett  No  opinion.  Judg- 
ment and  urder  affirmed,  with  costs.  DYK- 
MAN,  J.,  not  sitting. 

RUTHERFORD,  Appellant,  v.  KRAUSE, 
Respondent  (Supreme  Court,  General  Term, 
Fourth  Department  November,  1894.)  Action 
by  James  Rutherford  against  Leopold  Krause. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.   See  29  N.  Y.  Supp.  787. 

SAFFORD,  Appellant,  v.  SAFtoRD.  Re- 
spondent. (Supreme  Court  General  Term, 
Third  Department.  May  29.  1895.)  Action 
by  Thomas  S.  Safford  against  Frank  D.  Saf- 
ford.  No  opinion.  Order  affirmed,  with  costs 
and  disbursements. 

8AXTON,  Respondent,  t.  MANHATTAN 
RY.  CO.  et  al.,  Appellants.  (Supreme  Court 
General  Term,   First  Department.   May  17, 

1893.  )  Action  by  James  Saxton  against  the 
Manhattan  Railway  Company  and  another.  G. 
T.  Aldrich,  for  appellants.  E.  W.  Tyler,  for  re- 
spondent No  opinion.  Judgment  modified  by 
reducing  fee  damage  to  $1,500,  and  rental  dam- 
age to  $100  per  year,  and  affirmed  as  modified, 
without  costs. 

SCHOONOVER,  Respondent,  y.  PRESI- 
DENT, ETC.,  OF  DELAWARE  &  H.  CA- 
NAL CO..  Appellants.   (Supreme  Court  Gen- 

•!    Term,   Fourth    Department.  November, 

1894.  Action  by  Christopher  0.  Schoonover 
against  the  president,  managers,  and  company 
of  the  Delaware  &  Hudson  Canal  Company. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

SCRIVER,  Respondent,  v.  FAIRBROTH- 
ER  et  al.,  Appellants.  (Supreme  Court,  Gen- 
eral Term,  Third  Department.  May  14.  1895.) 
Action  by  Julius  Scriver  against  Dore  E.  Fair- 
brother  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 


SEEBECK  et  al.,  Appellants,  v.  JOHNSON. 
Respondent  (Supreme  Court  General  Term, 
First  Department.  April  11,  1895.)  Action 
by  John  H.  Seebeck  and  others  against  Charles 
C.  Johnson.  G.  A.  Stearns,  for  appellants. 
H.  Willis,  for  respondent  No  opinion.  Or- 
der modified  by  simply  allowing  service  of  af- 
fidavit of  merits  on  payment  of  $10  costs  and 
costs  of  this  appeal.  The  question  of  amend- 
ment of  answer  to  be  left  to  special  term  upon 
application  for  that  purpose. 

SINK  et  al..  Respondents,  v.  LONG.  Appel- 
ant. (Supreme  Court,  General  Term.  Fourth 
Department.  November,  1894.)  Action  by 
George  Sink  and  others  against  Eugene  Imuk 
No  opinion.  Order  affirmed,  with  $10  costs  auJ 
disbursements. 


SMALLWOOD  et  al.,  Appellants,  * 
SCHWIETERING  et  al.,  Residents,  (Su- 
perior Court  of  New  York  City,  General  Term. 
May  6,  1895.)  Action  by  John  H.  Smailwood 
and  others  against  Herman  H.  Schwietering 
and  other3.  Preston  Stevenson,  for  appellants. 
Larned,  Warren  &  Knapp,  for  respondents. 

FREEDMAN,  J.  Upon  the  facts  as  they  ap- 
peared upon  the  trial  of  the  issues  the  pla.n- 
tifTs  complaint  was  properly  dismissed  upon  the 
grounds  set  forth  by  the  learned  trial  judge,  in 
the  decision  filed  by  him.  Even  if  all  others 
were  open  to  some  criticism,  the  last  ground  as- 
signed, namely,  that  the  contract  upon  which 

j  the  plaintiffs  rest  their  claim  had  been  ter- 

I  minated  before  the  trial,  Is  quite  conclusive. 

'  One  who'  invokes  equitable  relief,  and  de- 
mands a  preventive  remedy,  becomes  subject 
to  the  practice  of  courts  of  equity,  where  such 
relief  only  is  administered  as  the  nature  of 
the  case  and  the  facts  as  they  exist  at  the 
close  of  the  litigation  demand.  Peck  v.  Good- 
berlett  109  N.  Y.  181,  16  N.  E.  350.  The 
record  discloses  no  exception  which  calls  for  re- 
versal. The  complaint  having  been  proiwrlj 
dismissed,  no  error  was  committed  in  denying 

|  plaintiff's  motion  for  injunctive  relief  or  th- 
appointment  of  a  receiver  during  their  appeal. 
The  judgment  and  order  appealed  from  should 
be  severally  affirmed,  with  costs.  On  the  ap- 
peal from  the  order,  $10  costs  and  disburse- 
ments may  be  taxed. 

SMITH.  Respondent,  v.  CENTRAL  VER- 
MONT R.  CO.,  Appellant.  (Supreme  Court 
General  Term,  Third  Department  May  '£*. 
1895.)  Action  by  John  A.  Smith  against  the 
Central  Vermont  Railroad  Company.  No  opin- 
ion. Judgment  affirmed,  with  costs. 

SMITH.  Respondent  v.  CHAMPLTN.  Ap- 
pellant (Supreme  Court,  General  Term,  Fourth 
Department.  November,  1894.)  Action  by 
David  F.  Smith  against  Alvin  B.  ChampHn. 
No  opinion.  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with 
$10  costs. 


In  re  SEAMAN.  (Supreme  Court,  General 
Term,  First  Department  May  17,  1895.)  No 
opinion.   Order  affirmed,  with  costs,  on  opin- 


SOCIETE  ANONYME  DE  MERBLES  LE 
CHATEAU,     Respondent,     v.  DAVIDSON 
SONS   MARBLE  CO.,  Appellant.  (Superior 
ion  of  O'Brien,  J.,  in  Talmadge  v.  Seaman  i  Court  of  New  York  City,  General  Term.  May 
4Sup.)  32  N.  Y.  Supp.  900.  1  0.  1SU5.)   Actiou  by  Societe  Anonyme  de  Mer- 
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blea  le  Chateau  against  Davidson  Sons  Marble 
Company.  Edward  C.  O'Brien,  for  appellant 
Omar  Powell,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  810 
costs  and  disbursements  to  be  taxed. 


In  re  SOUTHERN  BOULEVARD  RY.  CO. 
(Supreme  Court,  General  Term,  First  Depart- 
ment. May  17,  1896.)  No  opinion.  Order  af- 
firmed, with  costs,  on  opinion  of  Van  Brunt, 
P.  J.,  68  Hun,  597,  J2  N.  Y.  Supp.  466. 

STANDARD  FERTILIZER  CO..  Appel- 
lant, v.  CHENEY,  Respondent.  (Supreme 
Court,  General  Term,  Third  Department.  May 
14,  1895.)  Action  by  the  Standard  Fertilizer 
Company  against  Edward  D.  Cheney.  No 
opinion.  Judgment  affirmed,  with  costs. 

STYNB  v.  NEW  YORK,  L.  E.  &  W.  RY. 
CO.  (Supreme  Court,  General  Term,  Second 
department  May  13,  1895.)  Action  by  Wil- 
liam Styne  against  the  New  York,  Lake  Erie 
&  Western  Railway  Company.  No  opinion. 
Judgment  affirmed,  with  costs.  CULLEN,  J., 
not  sitting. 

TALCOTT,  Resoondent,  t.  NATIONAL 
CREDIT  INS.  CO.,  Appellant  (two  cases). 
(Supreme  Court,  General  Term,  First  Depart- 
ment April  11,  1895.)  Action  by  James  Tal- 
cott  against  the  National  Credit  Insurance 
Company.  J.  B.  Green,  for  appellant  T.  G. 
Strong,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

THIELE,  Appellant- T.  PIER  SON  et  al., 
Respondents.  (Supreme  Court  General  Term, 
First  Department.  April  11.  18IK3.)  Auction 
by  Emil  Thiele  against  William  G.  Pierson  and 
another.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

TOWN  OF  ANDES,  Appellant  t.  GLEA- 
SON  et  al.,  Respondents.  (Supreme  Court 
General  Term,  Fourth  Department.  Novem- 
ber, 1S94.)  Action  by  the  town  of  Andes  against 
John  B.  Glcason  and  others.  No  opinion.  Judg- 
ment affirmed,  with  one  bill  of  costs  to  respond- 
ents, and  printing  disbursements  to  all  respond- 
ents. 


UNION  INS.  CO.  OF  PHILADELPHIA 
et  al..  Respondents,  t.  CENTRAL  TRUST  CO. 
OF  NEW  YORK  et  al.,  Appellants.  (Supreme 
Court.  General  Term,  First  Department.  May 
17,  1895.)  Action  by  the  Union  Insurance 
Company  of  Philadelphia  and  the  Insurance 
Company  of  the  State  of  Pennsylvania  against 
the  Central  Trust  Company  of  New  York,  the 
Continental  Insurance  Company  of  the  City  of 
New  York,  impleaded  with  Kate  E.  Dimiek,  as 
executrix  under  the  last  will  and  testament  of 
Lorenzo  Dimick,  deceased.  William  Allen  But- 
ler, for  appellants.  Treadwell  Cleveland,  for 
respondents. 


PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  opinion  of  the  special  term  (32 
N.  Y.  Supp.  838),  and  on  the  opinion  reported 
in  13  N.  Y.  Supp.  17. 

VAN  WIE,  Respondent  v.  EMMONS  et  al., 
Appellants.  (Supreme  Court,  General  Term, 
Fourth  Department  November,  1894.)  Action 
by  Irvin  Van  Wie  against  Stephen  A.  Emmons 
and  John  Y.  McKane.  No  opinion.  Judgment 
affirmed,  with  costs. 

WADE,  Respondent  t.  GOLDSMi  II  Ap- 
pellant. (Supreme  Court,  General  Term,  First 
Department  April  11,  Uw.)  Action  by 
Charles  H.  Wade  against  Solomon  Goldsmith. 
L.  Marshall,  for  appellant  No  opinion.  Or- 
der reversed,  and  motion  granted,  with  costs. 

WALLACE,  Appellant,  t.  KAEMPF,  Re- 
spondent. (Common  Pleas  of  New  York  City 
and  County,  General  Term.  March,  1895.) 
Action  by  Thomas  P.  Wallace,  surviving  part- 
ner, etc.,  against  Herman  Kaempf.  George 
William  Wallace,  for  appellant.  Hahn,  Myers 
&  Bronner,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs.  See  31  N.  Y.  Supp. 
1134. 

WASHBURN,  Respondent,  v.  DETTINGER. 
Appellant.  (Supreme  Court  General  Term,  Third 
Department.  May  24,  1895.)  Action  by  Hi- 
ram L.  Washburn,  as  receiver,  against  An- 
drew Dettinger.  No  opinion.  Decision  and  or- 
der amended  as  asked  in  the  moving  papers. 
See  27  N.  Y.  Supp.  640. 

In  re  WAY'S  WILL.  (Supreme  Court,  Gen- 
eral Term.  Third  Department.  May  14,  1895.) 
No  opinion.  Decree  of  the  surrogate  affirmed, 
with  costs  and  disbursements  of  this  appeal. 
See  27  N.  Y.  Supp.  235. 


WHITE  t.  FRANKEL  et  al.  (Supreme 
Court  General  Term,  First  Department  May 
17,  1895.)  Action  by  Sarah  A.  White  against 
Dionis  Frankel  and  another.  L  L.  Bamberger, 
for  appellants.  B.  B.  Southworth,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.   See  33  N.  Y.  Supp  1. 


WOODBRIDGE  et  al.,  Respondents,  v. 
WISE  et  ala  Appellants.  (Supreme  Court,  Gen- 
eral Term,  First  Department  March  15,  1895.) 
Action  by  Joseph  L.  Woodbridge  and  others 
against  John  S.  Wise  and  others.  R.  L.  Har- 
rison, for  appellants.  E.  Masten,  for  respond- 
ents. No  opinion.  Judgment  affirmed,  with 
costs,  on  opinion  of  referee. 


YOUNG,  Respondent  v.  JORDAN,  Appel- 
lant. (Supreme  Court,  General  Term,  Third 
Department.  May  29,  1895.)  Action  by  Lewis 
A.  Young  against  Clark  L.  Jordan.  No  opin- 
ion. Judgment  affirmed,  with  costs  and  dis- 
bursements. 


End  of  Cases  in  Vol.  88. 
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Abandonment. 

Of  wife,  see  "Husband  and  Wife." 
ABATEMENT  AND  REVIVAL. 

Action  against  corporation  for  personal  inju- 
ries abates  in  New  York  on  the  dissolution  of  the 
corporation.— In  re  New  York  Oxygen  Co.  (Sup.) 
72(i. 

Action  for  conversion  of  bill  of  exchange  will 
not  abate  because  of  pendency  of  equitable  ac- 
tion to  enforce  specific  performance  of  agreement 
for  diriaion  of  proceeds  of  such  bill.— Lawatach 
t.  Gooney  (Sup.)  775. 

ABUSE  OF  PROCESS. 

Good  faith  in  calling  posse  to  aid  in  executing 
warrant  of  dispossession  held  a  question  for  the 
jury.— McLaughry  v.  Porter  (Sup.)  464. 

Whether  defendant  participated  in  abuse  of 
process  held  a  question  for  the  jury.— McLaughry 
t.  Porter  (Sup.)  464. 


Of  offer, 


Acceptance. 

"Contracts." 


ACCORD  AND  SATISFACTION. 

Accepting  check  which  recites  that  it  is  "in 
full"  of  an  unliquidated  demand  is  a  satisfaction 
thereof,  though  the  creditor  states  that  he  does 
not  accept  it  in  full.— Reynolds  v.  Empire  Lum- 
ber Co.  (Sup.)  111. 

ACCOUNTING. 

By  executors,  see  "Executors  and  Administra- 
tors." 

Bj  trustees,  see  "Trusts." 

Complaint  held  not  to  show  a  cause  of  action 
for  an  accounting.— Safety  Electric  Const.  Co. 
v.  Creamer  (Sup.)  411. 

ACCOUNT  STATED. 

Balanced  account  in  book  does  not  constitute 
account  stated,  where  it  has  never  been  rendered. 
-Loeb  v.  Keyes  (Sup.)  491. 


Acknowledgment. 


Of  deed,  see  "Deeds." 
V.oita.Y.s.— 72 


ACTION. 

Abatement  of,  see  "Abatement  and  Revival" 

Against  municipal  corporation,  see  "Municipal 
Corporations. 

Injunction  against,  see  "Injunction." 

Limitation  of,  see  "Limitation  of  Actions." 

Misjoinder  of  causes,  see  "Justices  of  the 
Peace." 

On  appeal  bond,  see  "Appeal." 

On  contract,  see  "Contracts." 

On  covenants,  see  "Covenants.* 

On  insurance  policy,  see  "Insurance," 

On  judgment,  see  "Judgment." 

To  set  aside  deed  made  by  bankrupt,  see  "Bank- 
ruptcy." 

When  person  for  whose  benefit  promise  is 

made  to  third  person  cannot  sue  promisor. — 
Coleman  v.  Hiler  (Sup.)  357. 

Plaintiff  may  bring  assumpsit  for  value  of 
goods  which  defendant  wrongfully  refuses  to  sur- 
render, though  they  came  into  defendant's  pos- 
session by  bailment— Doherty  v.  Shields  (Sup.) 
407. 

Conversion  of  goods  may  be  waived,  and  as- 
sumpsit brought  for  value,  though  goods  are  still 
in  defendant  s  possession.  —  Doherty  v.  Shields 
(Sup.)  497. 

When  denial  of  motion  to  consolidate  made 
before  answer  is  filed  will  be  with  leave  to  re- 
new.—Boyle  v.  Staten  Island  &  S.  B.  Land  Co. 
(Sup.)  836. 

Consolidation  of  actions  will  not  be  granted 
before  answer  is  filed  where  the  issues  in  the 
several  actions  may  be  different— Boyle  v.  Sta- 
ten Island  &  S.  B.  Land  Co.  (Sup.)  836. 

Plaintiff  may  sue  defendant  on  promise  by  de- 
fendant to  pay  third  person  amount  of  debt  ow- 
ing to  such  third  person  from  plaintiff.— Wright 
v.  Chapin  (Sup.)  1068. 

Adequate  Remedy  at  Law. 

See  "Equity." 

ADJOINING  LANDOWNERS. 

Owner  of  lot  will  not  be  enjoined  from  remov- 
ing overhanging  portion  of  wall  built  on  ad- 
joining lot.— Lyle  v.  Little  (Sup.)  8. 


Admissions. 


See  "Evidence." 


Advancement. 

See  "Descent  and  Distribution." 

(118?) 
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ADVERSE  POSSESSION. 

One  who  claims  title  by  adverse  possession 
must  prove  entry  and  actual  possession  of  the 
premises  adversely  to  other  claimants.— Biasing 
t.  Smith  (Sup.)  123. 

Entry  under  color  of  title  makes  adverse  pos- 
session,  though  the  supposed  title  is  groundless. 
-Bissing  v.  Smith  (Sup.)  123. 

Affidavit. 

See  "Attachment." 

Age. 

Proof  of,  see  "Evidence." 

Agents. 

See  "Principal  and  Agent." 

Alienation. 

Suspending  power  of,  see  "Wills.'* 

Ambiguity. 

Effect  on  written  contract,  see  "Frauds,  Stat- 
ute of." 

Amendment. 

Of  claim  against  decedent,  see  "Executors  and 
Administrators."  _  „ 

Of  pleading,  see  "Pleading";  "Eminent  Do- 
main." 

Of  record,  see  "Records." 

Animals. 

•  Injury  caused  by  runaway  horse,  see  "Negli- 
gence." 


See  "Pleading/ 


Answer. 


APPEAL. 


Costs  of,  see  "Appeal." 
-  In  criminal  cases,  see  "Criminal  Law." 

Jurisdiction. 

Order  denying  motion  to  require  attorney  to 
pay  costs  is  appealable  as  "affecting  a  substan- 
tial right."— Peetsch  v.  Quinn  (Com.  PI.)  87; 
In  re  Curran,  Id. 

Order  of  county  judge  in  supplementary  pro- 
ceedings on  execution  issued  out  of  the  county 
court  adjudging  judgment  debtor  guilty  of  con- 
tempt is  appealable.— Weaver  v.  Brydges  (Sup.) 
132. 

Order  denying  motion  to  dismiss  petition  in  con- 
demnation proceedings,  and  appoint  referee  to 
hear  and  determine  issues,  is  appealable. — In  re 
Thomson  (Sup.)  467;  In  re  De  Camp,  Id. 

Order  in  supplementary  proceedings  directing 
payment  by  judgment  debtor  to  sheriff  "affects  a 


substantial  right"— Blake  v.  Bolte  (Com.  PL) 
017. 

Order  denying  motion  to  compel  acceptance  }f 
notice  of  appeal  after  time  to  appeal  has  ex- 
pired does  not  affect  a  substantial  right— New- 
kirk  v.  Hooker  (Com.  PI.)  604. 

Notice  of  appeal. 

When  notice  sufficiently  shows  which  of  sev- 
eral defendants  appeal  without  naming  them.— 
Wolfe  v.  Horn  (Com.  PI.)  173. 

Time  of  taking. 

Time  within  which  appeal  from  justice  court 
must  be  taken  does  not  begin  to  run  where  party 
has  no  knowledge  that  judgment  was  rendered 
against  him,  nor  access  to  justice's  docket— Reid 
v.  Defendorf  (Sup.)  954. 

Bonds. 

Code  Civ.  Proc.  g  1309,  providing  that  an  ac- 
tion on  an  undertaking  on  appeal  cannot  be 
maintained  until  notice  of  entry  of  judgment  has 
been  given,  does  not  apply  to  appeals  from  city 
court  of  common  pleas.— Barber  v.  Rutherford 
(Com.  PI.)  89. 

When  application  for  order  fixing  amount  of 
undertaking  to  be  given  on  appeal  from  judg- 
ment of  general  term  to  court  of  appeals  should 
be  made  to  general  term.— In  re  Blair's  Will 
(Sup.)  440. 

Heargument. 

Beargument  for  error  in  papers  on  appeal  will 
be  denied  where  error  will  not  affect  decision.- 
Kessler  v.  Levy  (Com.  PI.)  54. 

Review. 

Appeal  from  order  denying  motion  for  new 
trial  must  be  made  on  a  case.— Kenney  v.  Sum- 
ner (Com.  PI.)  95. 

When  record  presents  only  questions  of  law.- 
Chaimson  v.  Henshing  (City  Ct  N.  Y.)  27L 

Matters  not  apparent  on  record. 

When  stipulation  between  parties  not  in  record 
may  be  considered  on  appeal.— Harlem  Bride?. 
M.  &  F.  Ry.  Co.  v.  Town  Board  of  Westchester 
(Sup.)  808. 

Question  of  fact  will  not  be  reviewed  unless  ip- 
peal  book  contains  certificate  that  all  the  evidence 
is  inserted  therein— West  v.  Wright  (Sup.)  883. 

 Objections  not  raised  below. 

Objection  that  record  does  not  present  true 
state  of  facta  cannot  be  raised  in  appellate  court 
—Robertson  v.  Hay  (Com.  PI.)  31. 

Objection  that  jury,  in  replevin  for  goodi 
seized  under  execution,  fixed  value  as  of  rime 
of  levy,  cannot  be  raised  for  the  first  time  « 
appeal.— E.  De  Braekeleer  &  Co.  v.  Schwtbe- 
land  (Sup.)  212, 

Objection  that  court  charged  as  fact  matter 
as  to  which  evidence  was  conflicting  cannot  be 
first  raised  on  appeal.— Ryan  v.  Conroy  (Sop' 
330. 

Objection  that  defense  in  action  in  district  court 
of  New  York  City  was  not  pleaded  on  the  return 
day  cannot  be  raised  for  the  first  time  on  appal. 
-Orris  v.  Curtias  (Com.  PI.)  589. 
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Objection  that  leave  of  court  was  not  obtained 
before  suing  on  judgment  cannot  be  raised  for 
the  first  time  on  appeal.  —  Knapp  t.  Valentine 
(Cir.  Ct.)  712. 

Objection  that  plaintiff  should  have  been  per- 
mitted to  recover  on  a  quantum  meruit  for  serv- 
ices cannot  be  raised  on  appeal,  where  complaint 
alleged  special  agreement  to  pay  certain  sum.— 
Marston  v.  Baerenklau  (Com.  PI.)  994. 

The  overruling  of  objections  to  the  admissibil- 
ity of  evidence  will  not  be  considered  on  appeal, 
where  no  ground  of  objection  was  stated  in  the 
trial  court.— American  Distributing  Co.  v.  Ash- 
ley (Sup.)  1049. 

 Weight  and  sufficiency  of  evidence. 

Common  pleas  on  appeal  from  general  term  of 
city  court  will  not  consider  weight  of  evidence. 
—Henry  v.  Agostini  (Com.  PI.)  37. 

Evidence  held  not  sufficient  to  sustain  judg- 
ment for  plaintiff.— Reilly  v.  Merritt  (Com.  PI.) 

5S. 

Where  verdict  is  set  aside  as  excessive,  a  sec- 
ond verdict  on  same  evidence  for  greater  amount 
will  also  be  set  aside. — Swan  v.  Long  Island  R. 
Co.  (Snp.)  190. 

When  rule  that  verdict  on  conflicting  evidence 
will  not  be  disturbed  does  not  apply.— Lavelle 
t.  Corrignio  (Sup.)  376. 

Verdict  or  finding  on  conflicting  evidence  will 
not  be  disturbed.— McConnell  v.  Barber  (Sup.) 
480;  McNaney  v.  Hall  (Sup.)  518;  Dunlop  v. 
Wilken  (Sup.)  807. 

When  verdict  for  personal  injuries  will  be  set 
aside  as  against  weight  of  evidence.— Butler  v. 
Steinway  R.  Co.  of  Long  Island  City  (Sup.)  845. 

 Harmless  error. 

Error  in  the  admission  of  evidence  is  cured  by 
afterwards  striking  It  out.  —  Rock  v.  White 
(Sup.)  769. 

 Objections  waived. 

Tenant  who  proceeds  with  trial  of  summary 
proceeding  waives  objection  that  petition  was 
not  sufficiently  definite.— Wyckoff  v.  Frommer 
(Com.  PI.)  if. 

Right  to  appeal  from  unauthorized  order  refer- 
ring cause  to  refere*  to  state  account  is  not  waiv- 
ed by  appearing  before  referee.— Stokes  v.  Stokes 
(Sup.)  1354. 

Dismiss  aL 

Motion  to  dismiss  must  be  made  on  notice  of 
eight  days.— Kenney  v.  Sumner  (Com.  PI.)  95. 

Stay  of  proceedings  to  enforce  judgment  does 
not  affect  right  to  move  to  dismiss  appeal  from 
judgment— Kenney  v.  Sumner  (Com.  PI.)  95. 

When  motion  to  dismiss  appeal  from  district 
court  of  New  York  City  must  be  made  at  spe- 
cial term  of  court  of  common  pleas.— Hand  v. 
Callaghan  (Com.  PI.)  176. 

Motion  to  dismiss  must  be  made  on  eight  days' 
notice.— Hand  v.  Callaghan  (Com.  PI.)  176. 

Failure  to  serve  notice  of  argument  is  not 
gronnd  for  dismissing  appeal.— Hand  v.  Calla- 
ghan (Com.  PI.)  176. 


Reversal. 

On  reversal  of  order  denying  motion  for  a  new 
trial  the  court  may  also  vacate  judgment  though 
no  appeal  was  taken  from  an  order  of  restitu- 
tion.—Whitman  v.  Johnson  (Com.  PI.)  60. 

When  judgment  will  be  reversed  for  insuffi- 
ciency of  evidence.— Hirehkind  v.  Private  Coach- 
men's Benevolent  &  Charitable  Ass'n  (Com.  PI.) 
61& 

APPEARANCE. 

Defendant  in  civil  action,  who  Is  brought  be- 
fore justice  under  warrant  of  arrest,  does  not 
voluntarily  appear  in  action.— Ramsay  v.  Robin- 
son (Sup.)  910. 


ARBITRATION  AND  AWARD. 

Finding  not  within  submission  will  not  vitiate 
award,  where  it  is  severable  and  may  be  re- 
jected.—Shrump  v.  Parfitt  (Sup.)  409. 


ARREST. 

When  affidavit  shows  fraud  in  contracting 
debt  so  as  to  justify  arrest  of  debtor  in  action 
for  the  debt. — Lamkin  v.  Oppenheim  (Sup.)  367. 

Order  of  arrest  must  be  vacated  where  It  is 
adjudged  invalid  because  of  defective  undertak- 
ing.-Bondy  v.  Collier  (Com.  PI.)  996. 

Assessment. 

Of  taxes,  see  "Taxation." 


ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Credit- 
ors." 

By  trustee,  see  "Trusts." 

Declarations  of  assignor,  see  "Evidence." 

Of  certificate  of  purchase,  see  "Public  Lands." 

Of  insurance  policy,  see  "Insurance." 

Of  judgment,  see  "Judgment" 

Of  lien,  see  "Mechanics'  Liens." 

When  order  to  pay  money  operates  as  equitable 
assignment.  —  People  v.  Flour  City  Life  Ass'n 
(Sup.)  97;  In  re  Post,  Id. 

ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

See,  also,  "Fraudulent  Conveyances." 

When  incorrect  schedule  made  by  assignee  does 
not  reflect  on  act  of  assignor  in  making  assign- 
ment—McNaney  v.  Hall  (Sup.)  518. 


ASSUMPSIT. 

Action  for  money  had  and  received,  see  "Par- 
ties." 

Who  may  sue,  see  "Action." 
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Allegation  that  defendant  agreed  to  pay  a  fair 
and  reasonable  value  of  goods  held  not  to  render 
action  one  on  express  contract— Lansburgh  t. 
Walsh  (Com.  PI.)  45. 

Use  of  common  count  is  sufficient  compliance 
with  requirement  of  Code  that  complaint  must 
state  facts  constituting  cause  of  action. — Doher- 
ty  t.  Shields  (Sup.)  497. 

Complaint  in  action  for  value  of  goods  wrong- 
fully converted  by  defendant  need  not  allege  the 
facts  giving  plaintiff  the  right  to  treat  the  con- 
version by  defendant  as  a  sale.— Doherty  v. 
Shields  (Sup.)  497. 

Action  held  to  be  for  money  had  nnd  received, 
and  not  dismissable,  because  complaint  alleged 
that  it  was  for  money  paid  by  mistake,  while  it 
appeared  that  by  agreement  defendant  retained 
possession  of  the  money  for  certain  purposes. — 
Dieckerhoff  v.  Alder  (Com.  PL)  698. 

Action  for  money  had  and  received  lies  against 
bank  to  recover  money  of  plaintiff  deposited  by 
third  person  in  his  own  name.— Walsh  v.  Nation- 
al Broadway  Bank  (Com.  PI.)  99a 


ATTACHMENT. 

Against  property  in  hands  of  receiver,  see  "Re- 
ceivers." 

Attachment  plaintiff  is  not  liable  for  seizure 
and  sale  of  property  of  third  person  directed  by 
his  attorney  with  knowledge  of  the  claim  of  such 
third  persons. — Wiegmann  v.  Morimura  (Com. 
PI.)  39. 

Evidence  held  not  sufficient  to  show  that  at- 
tachment in  another  state  of  property  of  domes- 
tic corporation  was  levied  before  entry  of  judg- 
ment dissolving  corporation. — People  v.  Mutual 
Ben.  Life  Ass'n  of  America  (Sup.)  191. 

Complaint,  on  information  and  belief,  held  to 
show  inferential!?  the  source  of  plaintiff's  infor- 
mation and  belief.— Muller  v.  Hatch  Cutlery  Co. 
(City  Ct.  N.  Y.)  270. 

Attachment  will  not  be  vacated  for  irregulari- 
ty, unless  the  irregularity  is  specified. — Kloh  v. 
New  York  Fertilizer  Co.  (Sup.)  343. 

Affidavit  by  agent  held  sufficient  to  sustain  at- 
tachment. —  Washburn  v.  Carthage  Nat.  Bank 
(Sup.)  506. 

On  application  to  compel  debtor  of  attachment 
defendant  to  furnish  certificate  under  Code  Civ. 
Proc.  §  650,  such  debtor  cannot  terminate  the 
proceeding  merely  by  saying  that  he  is  not  indebt- 
ed to  defendant. — American  Distributing  Co.  v. 
Distilling  &  Cattle  Feeding  Co.  (Sup.)  546. 

Proceeds  of  property  sold  for  owner  is  not 
subject  to  attachment  against  him  while  in  the 
hands  of  auctioneer  who  made  sale.— Meagher  v. 
Campbell  (Com.  PI.)  700. 

On  motion  to  vacate  attachment  on  papers 
on  which  it  was  granted  additional  papers  can- 
not be  filed  nunc  pro  tunc  for  purpose  of  sus- 
taining it.  —  Ladenburg  v.  Commercial  Bank 
(Sup.)  821. 

Allegation  of  affidavit  that  plaintiff  does  busi- 
ness in  New  York  City  is  not  equivalent  to  al- 


leging that  he  resides  there.— Ladenburg  v.  Com- 
mercial Bank  (Sap.)  821. 

Affidavit  which  alleges  that  deponent's  source 
of  •  information  and  belief  is  a  cablegram  re- 
ceived from  a  foreign  correspondent  is  insuffi- 
cient—Ladenburg  v.  Commercial  Bank  (Sup.) 
821. 

Affidavit  which  states  promissory  note  as  foun- 
dation of  cause  of  action  held  sufficient,  whether 
instrument  sued  on  is  a  note  or  not— Lewinsohn 
v.  Kent  &  Stanley  Co.  (Sup.)  826. 

Affidavit  held  sufficient  to  give  jurisdiction  to 
examine  into  the  facts.— Blakeslee  v.  Catteiain 
(Sup.)  903. 

No  levy  can  be  made  on  claim  which  has  been 
assigned,  though  the  assignment  was  to  defraud 
creditors.— Harding  v.  Elliott  (Sup.)  1095. 

ATTORNEY  AND  CLIENT. 

See,  also,  "Champerty  and  Maintenance." 

Allowance  of  counsel  fees,  see  "Executors  and 
Administrators." 

Misfeasance  of  attorney,  see  "Municipal  Cor- 
porations." 

Assertion  of  lien  by  attorney  is  not  an  answer 
to  summary  application  to  compel  him  to  pay 
over  money  but  it  is  discretionary  with  the  court 
to  proceed.— Gillespie  v.  Mulholland  (Com.  PI.) 
33. 

When  assignee  of  claim  may  make  summary 

application  to  compel  attorney  to  pay  over  mon- 
ey collected  thereon  before  the  assignment  — 
Gillespie  v.  Mulholland  (Com.  PI.)  33. 

City  court  may  direct  reference  in  summary 
application  to  compel  attorney  to  pay  over  mon- 
ey collected.— Gillespie  v.  Mulholland  (Com.  Pl.t 
33. 

When  action  by  wife  against  husband,  after 
settlement  between  them,  will  not  be  cootinnfd 
for  the  benefit  of  attorney. — Keane  t.  Keane 
(Sup.)  250. 

Lien  of  defendant's  attorney  on  a  judgment  in 
favor  of  defendant  for  costs  cannot  be  defeated 
by  a  set-off  in  favor  of  plaintiff  against  defend- 
ant—Bevina  v.  Albro  (Sup.)  1079. 

Agreement  held  to  give  attorney  equitable  lien 
on^j>roperty.  —  Whitehead  v.  O'Sullivan  (Sup) 

Auctioneers. 

Attaching  of  proceeds  of  sale  in  hands  of,  see 
"Attachment." 


Baggage. 

Injury  to,  see  "Carriers." 

BAILMENT. 

See  "Livery  Stable  Keepers." 

Deposit  of  picture  in  picture  gallery  for  exhi- 
bition is  not  a  gratuitous  bailment — Hardegg  ». 
Willards  (Com.  PI.)  25. 
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BANKRUPTCY. 

Creditor  of  one  who  has  been  adjudged  a 
bankrupt  cannot  sue  to  set  aside  deed  made  by 
him  as  fraudulent— Holmes  v.  Little  (Sup.)  225. 


BANKS  AND  BANKING. 

Assignment  of  bank  stock,  see  "Taxation." 

Contract  by  one  bank  to  clear  for  another  does 
not  render  it  liable  on  check  presented  at  clear- 
ing house  to  same  extent  as  bank  for  which  it 
clears.— Grant  v.  MacNutt  (Com.  PI.)  62. 

Banker  has  no  right,  in  the  absence  of  express 
contract,  to  apply  balance  of  customer's  deposit 
on  unmatured  claim  against  the  customer.— Hei- 
delbach  v.  National  Park  Bank  (Sup.)  794. 

When  depositor  is  entitled  to  only  nominal 
damages  for  the  failure  of  the  oank  to  pay  check. 
-Burroughs  v.  Tradesmen's  Nat  Bank  (Sup.) 
864. 

Whether  appropriation  of  check  by  depositor 
wss  ratified  by  him  held  a  question  for  the  jury.— 
Smalley  v.  Fulton  Bank  (Sup.)  882. 

Bill  of  Particulars. 

8ee  '•Pleading." 

Board  of  Health. 

See  "Health." 

Bona  Fide  Purchasers. 

See  "Negotiable  Instruments";  "Vendor  1  and 
Purchaser." 

BONDS. 

Of  administrator,  see  "Executors  and  Adminis- 
trators." 

Of  village,  see  "Municipal  Corporations." 

On  appeal,  see  "Appeal." 

To  compound  felony,  see  "Contracts." 

Possession  by  obligee  is  prima  facie  evidence 
of  delivery.— Kranichfelt  v.  Slattery  (Com.  PI.) 

27. 

Books. 

Inspection  of,  see  "Discovery." 
Right  to  inspect,  see  "Corporations." 

BOUNDARIES. 

Effect  of  existing  monuments  to  establish 
boundary  cannot  be  overcome  merely  by  new 
survey  and  erection  of  new  monuments.— Stow- 
ers  v.  Gilbert  (Sup.)  101. 

Brokers. 

See  "Factors  and  Brokers." 

Building  Contracts. 

See  "Contracts." 


Calendar. 

Striking  oft  cause,  see  "Practice  in  Civil  Cases." 
Cancellation. 

Of  contract,  see  "Contracts." 
Of  will,  see  "Wills." 


CABBXEB.S. 

See,  also.  "Horse  and  Street  Railroads";  "Rail- 
road Companies." 

When  carrier  is  liable  for  injuries  to  perishable 
goods  caused  by  delay  in  transporting  them.— 
Cartwright  v.  Rome,  W.  &  O.  R.  Co.  (Sup.)  147. 

Measure  of  damages  against  carrier  who,  by 
failure  to  use  due  diligence,  is  unable  to  perform 
the  contract  is  difference  between  contract  price 
of  transportation  and  increased  cost  necessary  to 
procure  delivery  of  goods  at  destination.— Spann 
v.  Erie  Boatman's  Transp.  Co.  (Super.  Buff.) 

ouO. 

Carrier  who  undertakes  to  transport  goods  by 
canal  boat  shortly  before  the  period  of  freezing 
is  obliged  to  make  a  special  effort  to  perform  his 
contract — Spann  v.  Erie  Boatman's  Transp.  Co. 
(Super.  Buff.)  566. 

Burden  of  proving  that  delay  was  occasioned 
by  carrier  is  on  shipper  where  contract  of  ship- 
ment exempted  earner  from  liability  for  delay. — 
Sherwood  v.  New  York,  O.  &  W.  Ry.  Co.  (Sup.) 
771. 

Evidence  held  not  sufficient  to  show  that  fall  of 
passenger  from  street  car  was  caused  by  sudden 
start  of  the  car.— Brennan  v.  Brooklyn  Heights 
R.  Co.  (City  Ct.  Brook.)  852. 

Carrier  is  prima  facie  liable  for  damage  to 
baggage  received  in  good  condition.— Caldwell  v. 
Erie  Transfer  Co.  (Com.  PI.)  993. 

Certificate. 

Of  acknowledgment,  see  •'Deeds/' 


Certiorari. 

To  review  assessment,  see  "Taxation." 


CHAMPERTY  AND  MAINTE- 
NANCE. 

Grantee  in  deed  cannot  allege  that  it  is  cham- 
pertous.— Cornwell  v.  Clement  (Sup.)  866. 

Allegation  that  certain  persons  conveyed  land 
of  which  they  were  then  the  owners,  but  not  in 
possession,  is  not  equivalent  to  an  allegation  that 
the  land  was  in  possession  of  a  third  person  un- 
der adverse  claim  of  title.— Cornwell  v.  Clement 
(Sup.)  866. 

Checks. 

See  "Negotiable  Instruments." 
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Children. 

Competency  to  testify,  see  "Witness.'* 
Injuries  to.  see  "Negligence." 

Civil  Service  Law. 

See  "Office  snd  Officer." 

Clearing  House. 

See  "Banks  end  Banking." 

Client. 

See  "Attorney  and  Client." 

Cloud  on  Title. 

See  "Qoieting  Title-Removal  of  Cloud." 

Collateral  Attack 

See  "Judgment." 
Collateral  Inheritance  Taxes. 

See  "Descent  and  Distribution." 

COLLISION. 

Vessel  which  collides  with  another  while  ob- 
serving rules  of  navigation  is  notwithstanding 
liable,  if  it  could  have  avoided  the  collision.— 
Jung  t.  Starin  (Super.  N.  Y.)  650. 

Color  of  Title. 

See  "Adverse  Possession." 

Commission. 

Of  broker,  see  "Factors  and  Brokers." 
Of  trustee,  see  "Trusts." 

Common  Counts. 

See  "Assumpsit" 

Complaint. 

See  "Pleading." 

Compounding  Felony. 

See  "Contracts." 

COMPROMISE. 

Of  claim  against  village,  see  "Municipal  Cor- 
porations.' 

Release  of  claim  is  sufficient  to  support  prom- 
ise by  lessee  though  the  claim  was  not  enforce- 
able.—Dovale  v.  Ackerman  (Com.  PI.)  13. 

Condemnation  Proceedings. 

See  "Eminent  Domain." 


Conditional  Sales. 

See  "Sale." 

CONFLICT  OF  LAWS. 

Effect  of  foreign  divorce,  see  "Divorce." 

Damages  recovered  for  death  by  wrongful  act 
will  be  distributed  according  to  the  law  of  the 
place  where  the  death  was  caused.— In  re  Degara- 
mo's  Estate  (Sup )  502. 

Judgment  confessed  in  foreign  state  by  do- 
mestic corporation  will  be  declared  void  by  the 
courts  of  New  York.  —  McQueen  v.  New  (Sup.) 
802. 

Action  may  be  brought  in  New  York  for  fraud 
committed  in  another  state.— McQueen  v.  New 
(Sup.)  802. 

Consolidation. 

Of  action,  see  "Action." 


CONSTITUTIONAL  LAW. 

Trial  without  jury,  see  "Mechanics*  Liens." 

Statute  is  abrogated  by  subsequently  adopted 
constitutional  provision  repugnant  thereto.— In 
re  Sweeley  (Sup.)  309. 

State  constitution  is  state  law,  within  prohi- 
tion  of  federal  constitution  against  impairment 
of  obligation  of  contract  by  state  laws.— Sbw- 
han  v.  Treasurer  of  Long  Island  City  (Sup.)  428. 

Constitutional  amendment,  limiting  amount  of 
indebtedness  which  may  be  incurred  by  city,  ex- 
empts existing  contracts.— Sheehan  v.  Treasurer 
of  Long  Island  City  (Sup.)  428. 

Laws  18R7,  c.  848,  creating  the  New  York 
Board  of  Fire  Underwriters,  is  constitutional.— 
New  York  Board  of  Fire  Underwriters  v.  Met- 
ropolitan Lloyds  of  New  York  City  (Sup.)  547. 

Claims  accruing  under  a  statute  before  it  is 
abrogated  by  constitutional  provision  are  not  af- 
fected thereby.— People  v.  Board  of  Sup'rs  of 
Kings  County  (Snp.)  602. 

Const.  1895,  art  8,  I  14,  providing  that  cer- 
tain expenditures  "may"  be  authorized  by  mu- 
nicipalities, operates  on  existing  statutes,  and 
renders  permissive  what  was  before  mandatory. 
—People  v.  Board  of  Sup'rs  of  Kings  County 
(Sup.)  602. 

Provision  of  city  charter  that  buildings  of  cer- 
tain character  may  be  removed  from  fire  limit*, 
but  which  does  not  provide  for  giving  notice  :u 
the  owner,  is  unconstitutional.— City  of  Brook- 
lyn v.  Franz  (Sup.)  860 


CONSULS. 

Foreign  consul  is  entitled  to  receive  money  be- 
longing to  his  countrymen.— In  re  Tartaglio's  Es 
tate  (Surr.)  1121. 
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Contempt. 

When  order  in  contempt  proceeding*  la  ap- 
pealable, aee  "AppeaL,r 

CONTRACTS. 

See,  also,  "Assignment  for  Benefit  of  Credit- 
ors"; "Assumpsit";  "Corporations";  "Frauds, 
Statute  of":  "Fraudulent  Conveyances"; 
♦"Gamine";  "Insurance";  "Landlord  and  Ten- 
ant"; "Master  and  Servant";  '•Mortgages"; 
"Negotiable  Instruments";  "Partnership"; 
"Principal  and  Agent";  "Sale";  "Vendor 
and  Purchaser." 

Injunction  against  breach,  see  "Injunction.'' 

Of  city,  see  "Municipal  Corporations." 

Of  corporation,  see  "Corporations." 

Of  trustee,  see  "Trusts." 

Validity,  see  "Usury." 

}Vho  may  sue  on,  see  "Action." 

Correspondence  between  parties  will  not  be  re- 
garded as  contract  where  it  appears  that  they  in- 
tended to  have  a  formal  written  contract.— Sid- 
ney Glass  Works  v.  A.  S.  Barnes  &  Co.  (Sup.) 
508. 

Acceptance  of  offer  held  conditional. — Sidney 
Glass  Works  v.  A.  S.  Barnes  &  Co.  (Sup.)  508. 

When  conditional  contract  becomes  binding.— 
Village  of  Fort  Edward  v.  Fish  (Sup.)  784. 

Failure  to  read  instrument  before  executing  it 
is  no  ground  for  avoiding  it.— Bacon  v.  Proctor 
(Com.  PL)  995. 

A  person  not  a  party  to  a  contract  under  seal 
CP  Knot  show  that  one  of  the  parties  executed  it 
as  his  agent— Denike  v.  De  Graaf  (Sup.)  1013. 

Validity. 

Bond  for  repayment  of  stolen  money,  given 
nnder  agreement  that  criminal  proceeding  should 
be  discontinued,  is  void,  as  compounding  felony. 
—Buffalo  Press  Club  v.  Green  (Sup.)  288. 

Provision  in  an  insurance  policy  that  insured 
shall  not  bring  action  thereon,  except  against 
underwriters'  attorney  in  fact,  is  contrary  to 

gublic  policy.— Knorr  v.  Bates  (Com.  PI.)  691; 
a  me  v.  Atkins,  Id. 

Contract  will  not  be  declared  void,  as  against 
public  policy,  where  it  is  expressly  authorized  by 
statute.— Parfitt  v.  Kings  County  Gas  &  Il- 
luminating Co.  (Sup.)  1111. 

Interpretation. 

Evidence  held  sufficient  to  sustain  finding  that 
plaintiff  was  engaged  for  entire  theatrical  sea- 
son, and  not  merely  for  run  of  play. — Sherwood 
v.  Crane  (Com.  PI.)  17. 

Express  provision  for  forfeiture  precludes  im- 
plication of  other  cause  of  forfeiture.— Cree  v. 
Bristol  (Com.  PL)  19. 

Agreement  to  give  plaintiff  bonds  of  gas  com- 
pany In  return  for  information,  held  to  refer  to 
a  company  proposed  to  be  incorporated,  and  not 
to  an  existing  company. — Winch  v.  Farmers' 
Loan  &  Trust  Co.  (Com.  PL)  279. 

Contract  of  sale  of  stone,  to  be  measured  in 
wall,  held  to  entitle  seller  to  payment  at  rate  of 


99  cubic  feet  per  cord.— Robinson  v.  Grannis 
(Sup.)  291. 

\vhen  building  contract  gives  architect  power 
to  waive  specifications.— Duell  v.  McCraw  (Sup.) 
528. 

Agreement  by  vendor  that  if  purchaser  Bhould 
not  realize  certain  price  within  year  he  would 
pay  deficiency,  held  not  to  authorize  sale  after 
expiration  of  year,  and  charge  vendor  with  de 
ficiency.— Huber  v.  Grauer  (Sup.)  877. 

Performance. 

Breach  of  contract  by  one  party  releases  the 
other  party  from  further  performance. — So! tan 
v.  Goodyear  Vulcanite  Co.  (Com.  PL)  77. 

Stipulation  in  contract  that  any  action  thereon 
should  be  tried  before  a  referee  is  invalid.— San- 
ford  v.  Commercial  Travelers'  Mut.  Acc.  Ass'n 
of  America  (Sup.)  512. 

Evidence  held  not  sufficient  to  show  substan- 
tial performance  of  building  contract.— Andersen 
v.  Petereit  (Sup.)  741. 

Rescission  and  waiver. 

When  rescission  by  one  party  is  acquiesced  in 
by  the  other.  —  Sidney  Glass  Works  v.  A.  S. 
Barnes  &  Co.  (Sup.)  508. 

Requirement  of  building  contract  that  pay- 
ments should  be  made  only  on  the  architect's  cer- 
tificate, held  waived.— Duell  v.  McCraw  (Sup.) 
528. 

Parties,  on  entering  into  oral  agreement,  may 
agree  that  it  may  be  canceled  on  certain  notice- 
Bacon  v.  Proctor  (Com.  PL)  995. 

Reciprocal  releases  by  parties  to  contract  are 
sufficient  consideration  for  its  rescission. — Bacon 
v.  Proctor  (Com.  PL)  995. 

Action  on. 

When  rale  that  complaint  for  past,  services 
must  allege  that  such  services  were  rendered  at 
defendant's  request  does  not  apply.— Hurst  v. 
Cresson  &  Clearfield  Coal  &  Coke  Co.  (Sup.) 
313. 

Final  estimate  of  engineer,  on  which  payment 
for  work  done  is  to  be  made,  may  be  impeached 
for  fraud.— Dorwin  v.  Westbrook  (Sup.)  449. 

Contributory  Negligence* 

See  "Negligence." 

CONVERSION. 

Wrongful  conversion  of  personalty,  see  "Tro- 
ver and-  Conversion" 

When  power  of  sale  is  a  conversion  of  realty. 
—In  re  Tillman's  Estate  (Sup.)  194;  In  re  Ful- 
ler, Id. 

Coroner. 

Certificate  of  age,  see  "Evidence." 

CORPORATIONS. 

See,  also,  "Carriers";  "Horse  and  Street  Rail- 
roads"; "Insurance";  "Municipal  Corpora- 
tions"; "Railroad  Companies." 
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Abatement  of  action  against,  see  "Abatement 
and  Revival." 

Confessing  judgment  in  foreign  state,  see  "Con- 
flict of  Laws?' 

Organization  by  members  of  insolvent  firm,  see 
''Fraudulent  Conveyances." 

Requiring  security  for  costs,  see  "Costs." 

Right  of  stockholders  to  inspect  books,  see 
"Mandamus." 

Service  of  summons  on,  see  "Writs." 

Taxation  of,  see  "Taxation," 

Officers. 

Evidence  held  sufficient  to  show  that  presi- 
dent of  bank  exhibited  to  public  examiner  false 
and  forged  books  of  account.— People  v.  Helmer 
(8np.)  524. 

Officer  of  corporation  cannot  be  convicted  of 
exhibiting  false  books  to  public  examiner  with  in- 
tent to  defraud,  unless  it  appears  that  he  knew 
that  the  books  were  false.  —  People  v.  Helmer 
(Sup.)  524. 

Contracts. 

Contract  reciting  that  "we,  the  undersigned 
officers"  of  a  certain  corporation,  agree,  etc.,  and 
signed  by  such  officers.  Held  a  corporate,  and 
not  an  individual,  contract  obligation.— Groves 
t.  Acker  (Sup.)  400. 

Members  and  stockholders. 

Refusal  to  allow  stockholder  to  inspect  books 
is  not  justified  by  the  fact  that  he  proposes  to 
have  assistance  of  his  attorney.— People  v.  Nas- 
sau Ferry  Co.  (Sup.)  244. 

Director  of  corporation  who  is  the  husband 
of  a  stockholder  is  not,  by  reason  of  that  fact, 
interested  in  an  action  which  he  procures  to  be 
brought  against  the  corporation  for  his  wife's 
benefit,  so  as  to  entitle  a  stockholder  to  set 
aside  the  judgment.— In  re  Gardner  (Sup.)  326. 

Stockholder  cannot  apply  to  set  aside  judg- 
ment against  corporation  suffered  for  purpose  of 
preferring  creditors.— In  re  Gardner  (Sup.)  320. 

Stockholder  is  liable  for  corporate  debts  con- 
tracted during  default  in  filing  annual  report, 
though  report  was  filed  before  debt  became  due. 
—Providence  Steam  &  Gas  Pipe  Co.  v.  Connell 
(Sup.)  482. 

In  action  to  charge  stockholder  with  corporate 
debts,  complaint  must  allege  that  stock  was  not 
issued  in  payment  of  property.— Herbert  v.  Dur- 
yea  (Sup.)1031. 

Foreign  corporations. 

Foreign  corporations  may  sue  on.  contract 
made  in  the  state  where  it  procures  certificate 
of  authority  to  do  business  before  bringing  suit, 
but  after  making  contract. — Neuchatel  Asphalte 
Co.  v.  City  of  New  York  (Com.  PI.)  04. 

Statute  requiring  foreign  corporation  to  obtain 
certificate  authority  before  it  can  sue  applies 
only  to  actions  on  a  contract— Joseph  Schlitz 
Brewing  Co.  v.  Ester  (Sup.)  143. 

Foreign  corporation  doing  business  in  New 
York  before  enactment  of  I^aws  1892,  c.  087,  re- 
quiring a  certificate  of  authority,  is  thereby  au- 
thorized to  continue  without  such  certificate  until 
the  end  of  the  year,  and  afterwards  to  sue  on 


contracts  previously  made.— Providence  Steam  & 
Gas  Pipe  Co.  v.  Connell  (Sup.)  482. 

In  action  against  foreign  corporation,  farts  in- 
quired by  Code  Civ.  Proc.  f  1780,  must  affir 
tively  appear. — Ladenbnrg  v.  Commercial  Bank 
(Sop.)  821. 

When  courts  of  New  York  will  not  take  jnxV 
diction  of  action  between  foreign  corporations  .>n 
contract  made  and  to  be  performed  in  fortlcu 
state.— Delaware,  L.  &  W.  it.  Co.  v.  New  Ywrk. 
S.  &  W.  R.  Co.  (Sup.)  1081. 

Whether  cause  of  action  arose  within  tS- 
state,  so  as  to  give  court'jurisdiction  over  forei.T 
corporation,  must  be  determined  by  pleading 
alone.— Delaware.  L.  &  W.  R.  Co.  v.  New  York. 
S  &  W.  R.  Co.  (Sup.)  1081. 

COSTS. 

In  condemnation  proceedings,  see  "Eminent 
Domain." 

Liability  of  executor,  see  "Executors  and  Ad- 
ministrators." 

Payment  as  condition  of  amendment,  see 
"Pleading." 

Right  to  costs. 

Indemnitors  substituted  as  defendants  in  place 
of  sheriff  are  not  entitled  to  separate  bills  of 
costs.— Isaacs  v.  Cohen  (Sup.)  188. 

Who  liable. 

A  person  beneficially  interested  in  an  action 
who  defends  in  the  name  of  another  is  not  liabW 
for  costs.— Peetsch  v.  Quiun  (Com.  PL)  87;  la 
re  Curran,  Id. 

Security  for  costs. 

A  domestic  corporation  suing  in  the  dty  court 
of  New  York  cannot  be  required  to  give  security 
for  costs.— Edward  Thompson  Co.  v.  Lobentbal 
(City  Ct.  N.  Y.)  417. 

Receiver  who  prosecutes  action  brought  by 
corporation  before  his  appointment  will  not  to 
required  to  give  security  for  costs  on  the  ground 
that  the  corporation  was  insolvent,  where  the 
receiver  was  not  proceeding  in  bad  faith.— Hal* 
v.  Mason  (Sup.)  789. 

When  application  to  compel  receiver  of  insol- 
vent corporation  to  give  security  for  costs  will 
be  denied  on  ground  of  laches.— Hale  v.  Mason 
(Sup.)  789. 

Taxation. 

Action  for  rent  is  not  converted  into  equitable 
action  in  which  costs  are  in  the  discretion  of  the 
court  merely  by  making  motion  for  interpleader 
which  is  not  granted.— Schildwachter  v.  City  of 
New  York  (Com.  PI.)  41. 

On  appeal  to  county  court  no  costs  are  taxable 
except  such  as  are  specified  in  Code  Civ.  Proc  i 
3073:— Shaver  v.  Eldred  (Sup.)  158. 

Stenographers'  fees  are  not  taxable  as  a  dis- 
bursement.— Shaver  v.  Eldred  (Sup.)  15S. 

Costs,  after  notice  of  trial,  and  before  trial  are 
not  taxable,  where  a  new  trial  has  been  granted 
by  order.— Kummer  v.  Christopher  &  Tenth  St 
R.  Co.  (Com.  PI.)  581. 
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Expense  of  copy  of  stenographer's  minutes  of 
former  trial,  procured  for  use  on  subsequent  trial, 
is  taxable  as  a  reasonable  disbursement— Kum- 
xner  v.  Christopher  &  Tenth  St  R.  Co.  (Com. 
n.)  581. 

Defendants  who  have  separate  Interests  and 
appear  by  different  attorneys  are  entitled  to  sep- 
arate hills  of  coBts  where  demurrer  to  entire 
complaint  is  sustained.— Olifers  v.  Belmont  (Com. 
VI.)  623. 

Extra  allowance  may  be  granted  in  equitable 
action  to  guardian  ad  litem  irrespective  of  stat- 
utory provisions.— Roberts  v.  New  York  El.  R. 
Co.  (Super.  N.  Y.)  685. 

Surrogate  cannot  tax  sum  paid  to  expert  wit- 
ness by  executor  in  proceeding  to  probate  will. — 
In  re  Bender's  Avill  (Sup.)  907. 

Finding  by  surrogate  that  compensation  of  ex- 
pert witness  in  proceeding  to  probate  will  is  tax- 
able as  costs  according  to  the  course  and  practice 
of  the  court  is  not  conclusive  on  supreme  court- 
In  re  Bender's  Will  (Sup.)  907. 

Compensation  ot  expert  witness  in  proceeding 
to  probate  will  cannot  be  taxed  as  one  of  the  rea- 
sonable and  necessary  expenses  which  the  execu- 
tor may  incur.— In  re  Bender's  Will  (Sup.)  907. 

Value  of  the  privilege  sought  to  be  enjoined 
held  to  be  amount  in  controversy,  for  purpose  of 
computing  extra  allowance.— Empire  City  Sub- 
way Co.  v.  Broadway  &  S.  A.  R.  Co.  (Sup.) 
1055. 

Derision  granting  extra  allowance  will  not  be 
disturbed  on  anneal  where  appeal  book  does  not 
contain  all  the  proceedings  in  the  action.— Meyer 
Rubber  Co.  v.  Lester  Shoe  Co.  (Sup.)  888. 

Costs  on  appeal. 

On  appeal  to  court  of  appeals  no  costs  are  al- 
lowable except  term  fees  other  than  are  specified 
in  Code  Civ.  Proc.  9  3251,  subd.  5.— Shaver  v. 
Eldred  (Sup.)  158. 

Remedies. 

When  right  to  collect  costs  is  lost  by  laches.— 
Haines  v.  Patterson  (Sup.)  814;  Patterson  t. 
McCunn,  Id.;  Gano  v.  Same,  Id. 


Counsel  Fees. 

See  "Executors  and  Administrators." 


Counterclaim. 

See  "Set-Off  and  Counterclaim." 


COUHTS. 

Inherent  power  to  rescind  order,  see  "Practice 
in  Civil  Cases." 

Jurisdiction  of  N'cw  York  city  court,  see  "At- 
torney and  Client." 

 of  transfer  tax  cases,  see  "Descent  and 

Distribution." 

  to  construe  will,  see  "Wills." 

When  surrogate' 8  court  may  compel  executor 
to  account  for  lands  in  which  he  has  invested 


funds  of  estate.— In  re  Leonhard's  Estate  (Sup.) 
303;  In  re  Brenneman,  Id. 

Code  Civ.  Proc  §  1780,  providing  that  action 
against  foreign  corporation  can  be  maintained 
only  in  certain  cases,  is  not  restrictive  of  juris- 
diction of  supreme  court.— Ladenburg  v.  Com- 
mercial Bank  (Sup.)  821. 

Objections  to  jurisdiction  must  be  raised  by 
demurrer  or  answer.— Delaware,  L.  &  W.  R 
Co.  v.  New  York,  S.  &  W.  R  Co.  (Sup.)  1081. 


COVENANTS. 

Restraining  breach,  see  "Injunction." 

Complaint  in  action  on  covenant  of  warranty 
for  peaceful  possession,  held  not  to  state  a  cause 
of  action.— Kidder  v.  Bork  (Super.  Buff.)  663. 

Covenant  not  to  use  land  except  for  private 
dwelling  house  hdd  not  violated  by  maintaining 
dressmaking  establishment  in  dwelling  house 
erected  thereon.— Clark  v.  Jammes  (Sup.)  1020. 


CROON AL  LAW. 

See,  also,  "Forgery";  "Larceny." 

Exhibiting  false  books  to  public  examiner,  see 

"Corporations." 
Failure  to  support  wife,  see  "Husband  and 

Wife." 

When  certificate  of  conviction  In  court  of  spe- 
cial sessions  sufficiently  describes  the  offense.— 
People  v.  Webster  (Sop.)  337. 

Conviction  will  be  reversed  where  circumstan- 
ces do  not  exclude  every  hypothesis  except  de- 
fendant's guilt.— People  v.  Maxwell  (Sup.)  794. 


DAMAGES. 

For  death  by  wrongful  act  see  "Conflict  of 
Laws." 

For  failure  to  pay  customer's  check,  see  "Banks 

and  Banking." 
In  condemnation  proceedings,   see  "Eminent 

Domain." 

Measure  of  in  action  against  carrier  of  goods, 
see  "Carriers." 

An  award  of  nominal  damages  for  a  substan- 
tial injury  is  erroneous.— Smith  v.  Ingersoll-Ser- 
geant  Rock  Drill  Co.  (Com.  PI.)  70. 

Verdict  for*  $3,600  for  personal  injuries  held 
not  excessive.— Paetaig  v.  Brooklyn  City  R.  Co. 
(City  Ct  Brook.)  854. 

Measure  of  damages  for  cutting  shade  trees  is 
the  difference  between  value  of  land  before  tree 
was  cut  and  afterwards.— Edsall  v.  Howell 
(Sup.)  892. 

Measure  of  damages  for  breach  of  agreement 
by  defendant  to  pay  plaintiff's  indebtedness  to 
third  person  is  amount  of  such  indebtedness.— 
Wright  v.  Cbapin  (Sup.)  106a 

Death  by  Wrongful  Act. 

Damages,  see  "Conflict  of  Laws." 
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Decedents. 

Claims  against  estates  of,  see  "Executors  and 

Administrators." 
Transactions  with,  see  "Witness." 

Declarations  and  Admissions. 

See  "Evidence." 

DEED. 

See,  also,  "Fraudulent  Conveyances";  "Vendor 
and  Purchaser." 

Consideration,  see  "Fraudulent  Conveyances." 

Tax  deeds,  see  "Taxation." 

Validity,  see  "Champerty  and  Maintenance." 

Where  sole  issue  is  whether  plaintiff  delivered 
a  deed  signed  by  her,  it  is  not  error  to  charge 
that  it  makes  no  difference  whether  plaintiff 
knew  that  the  instrument  was  a  deed. — Riddell 
v.  Riddell  (Sup.)  99. 

Record  of  deed  is  not  vitiated  because  of  ab- 
sence of  seal  from  certificate  required  by  law  to 
be  appended  thereto,  where  the  record  of  the  cer- 
tificate recites  that  it  was  under  seal.— Thorn  v. 
Mayer  (Super.  Buff.)  064. 

Provision  that  time  of  record  shall  be  noted  is 
merely  directory,  where  there  is  no  question  of 
rights  depending  on  priority  of  record.— Thorn 
v.  Mayer  (Super.  Buff.)  664. 

Certificate  as  to  authority  of  acknowledging 
officer— Rev.  St.  (8th  Ed.)  p.  2472.  {  18— is  not 
fatally  defective  because  it  fails  to  state  name 
and  official  character  of  such  officer,  or  because 
it  is  not  dated.— Thorn  v.  Mayer  (Super.  Buff.) 


Default 


See  "Judgment" 


Defective  Appliances. 

See  "Master  and  Servant" 

Defective  Streets. 

See  "Municipal  Corporations." 

Demurrer. 

See  "Pleading."  . 

DEPOSIT  ABIES. 

Depositary  of  property  pledged  to  secure  a 
guaranty  cannot  obiect  that  the  guaranty  was 
not  validly  executed.— Mercantile  Trust  Co.  v. 
Atlantic  Trust  Co.  (Sup.)  252. 


DEPOSITION. 

Surrogate  has  power  to  direct  examination  be- 
fore referee  of  witness  residing  in  another  coun- 
ty.—In  re  Gee's  Estate  (Surr.)  425. 


Code  Civ.  Proc.  |  872,  subd.  5,  does  not  forbid 
taking  deposition  of  infirm  party  to  action.— 
Jarvis  v.  Brennan  (Sup.)  723. 

When  open  commission  will  not  be  denied  on 
ground  that  testimony  had  been  taken  on  open 
commission  in  action  lay  another  plaintiff  against 
defendant  involving  same  issues.— Blias  v.  Born- 
thai  (Sup.)  1018;  Auffmordt  v.  Same,  Id.;  Wich- 
er  v.  Same,  Id. 

DESCENT  AND  DISTRIBUTION. 

Evidence  held  sufficient  to  show  that  decedent 
was  the  mother  of  defendants.— Lavelle  v.  Cor- 
rignio  (Sup.)  376. 

Advancements. 

1  Rev.  St.  p.  754,  8  23,  providing  that  advance- 
ments made  oy  an  intestate  to  his  children  shall 
be  charged  against  their  shares  of  his  estate, 
does  not  apply  to  cases  of  partial  intestacy.— 
Kent  v.  Hopkins  (Sup.)  767. 

Transfer  tax. 

Laws  1892,  c.  160,  exempts  from  transfer  tax 
devise  to  a  bishop,  where  the  tax  was  due,  but 
had  not  been  paid. — Roman  Catholic  Church  of 
the  Transfiguration  v.  Nilea  (Sup.)  243. 

Transfer  tax  law  (Laws  1802,  c.  300,  I  2), 
exempting  transfer  to  person  to  whom  a  trans- 
ferer stands  "in  the  mutually  acknowledged  re- 
lation of  parent,"  refers  only  to  illegitimate  chil- 
dren.—In  re  Hunt's  Estate  (Sup.)  256. 

Supreme  court  has  no  jurisdiction  to  deter- 
mine whether  a  legacy  is  subject  to  the  transfer 
tax  as  incidental  to  the  jurisdiction  to  construe 
a  will. — Weston  v.  Goodrich  (Sup.)  382. 

A  devise  of  the  remainder  after  a  life  estate, 
if  the  person  named  as  remainder-man  be  then 
living,  with  limitation  over  in  case  he  be  dead, 
is  not  taxable  during  the  lifetime  of  the  life  ten- 
ant—In re  Westcott's  Estate  (Suit.)  426. 

When  testator  does  not  stand  in  mutually  ac- 
knowledged relation  of  parent  to  legatee.— In  re 
Moultours  Estate  (Surr.)  578. 

Devise. 

See  "Wills." 

Discontinuance. 

See  "Practice  in  Civil  Cases." 

DISCOVERY. 


Of  assets  of  decedent  see 
ministrators." 


'Executors  and  Ad- 


Generality  in  application  for  inspection  of 
books  is  cured  by  particularizing  the  books  in 
the  order.— Hofman  v.  Seixas  (Com.  PI.)  23. 

Discovery  is  allowable  in  action  at  law  to 
enable  plaintiff  to  ascertain  amount  for  which  he 
should  demand  judgment  —  Hofman  v.  Sfixa* 
(Com.  PI.)  23. 

Under  Code  Civ.  Proc.  8  872,  a  discovery  may 
be  granted  before  action  is  commenced.— Drake 
v.  Weinman  &  Co.  (Com.  PI.)  177. 
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The  technical  rules  applicable  to  orders  for  the 
examination  of  parties  before  trial  are  relaxed 
where  a  fiduciary  relation,  or  the  relation  of 
principal  and  agent,  exists —Drake  v.  Weinman 
&  Co.  (Com.  PI.)  177. 

On  examination  of  officers  of  defendant  corpo- 
ration before  trial,  they  will  not  be  required  to 
produce  books  and  papers  for  inspection.— Drake 
v.  Weinman  &  Co.  (Com.  PI.)  177. 

Application  for  leave  to  examine  books  will 
be  denied,  where  moving  party  declined  offer 
to  inspect  the  books  at  office  of  adverse  party.— 
Beams  v.  Burras  (Sup.)  202. 

When  failure  to  produce  books  of  late  firm  is 
and  when  it  is  not  excused.— Holly  Manuf'g  Co. 
v.  Venner  (Sup.)  287. 

When  discovery  will  be  ordered  to  enable  de- 
fendant to  frame  counterclaim. — Albany  Brass  & 
Iron  Co.  v.  Hoffman  (Sup.)  000. 

Order  of  county  judge  for  inspection  of  books 
or  to  show  cause,  together  with  refusal  to  allow 
inspection,  is  equivalent  to  demand  and  refusal.— 
Albanv  Brass  &  Iron  Co.  v.  Hoffman  (Sup.)  000. 

Dismissal. 

Of  action,  see  "Practice  in  Civil  CaBes." 
Of  appeal,  see  "Appeal." 

Distribution. 

See  "Descent  and  Distribution." 


DIVORCE. 

Divorce  obtained  in  a  foreign  state  will  not 
be  recognized  in  New  York,  where  defendant  con- 
tinued to  be  a  resident  of  New  York,  did  not  per- 
sonally appear  in  the  action,  and  was  personally 
served  with  process.— In  re  Degaramo's  Estate 
i.Sup.)  502. 

DO  WEB. 

When  the  widow  is  not  dowable  in  real  estate 
owned  by  firm  of  which  her  husband  was  a  mem- 
ber.—Riddell  v.  Riddell  (Sup.)  09. 

Complaint  in  action  for  dower  must  allege  that 
defendant  is  an  occupant  of  the  premises,  or  that 
he  exercises  acts  of  ownership,  or  claims  title- 
Connolly  v.  Newton  (Sup.)  102. 


EASEMENTS. 

Restraining  interference  with,  Bee  ••Injunction." 
Value  of,  see  "Eminent  Domain." 

When  acquiescence  by  owner  of  land  under 
claim  of  right  of  way  thereover  will  be  implied.— 
Bushey  v.  Santiff  (Sup.)  473. 

f  rescriptive  right  of  way  cannot  be  estab- 
lished without  showing  definite  line  of  travel.— 
Bushey  v.  Santiff  (Sup.)  473. 

EJECTMENT. 

Failure  to  make  an  occupant  defendant  is  not 
available  as  a  defense  to  another  occupant  who  is 


made  defendant.— Hennessey  v.  Paulsen  (Super. 
N.  Y.)  038. 

Where  default  has  been  made  in  payment  of 
interest  on  mortgage  loan  made  by  state,  under 
Laws  1837,  c.  150,  mortgagor's  title  is  divested, 
and  he  cannot  sue  in  ejectment  for  the  land.— 
Goodhart  v.  Street  (Super.  N.  Y.)  687. 

Evidence  of  acts  of  ownership  by  defendant 
held  admissible.  —  Mangam  v.  Village  of  Sing 
Sing  (Sup.)  843. 


ELECTION  OF  "REMEDIES, 

When  action  to  recover  possession  of  goods 
does  not  preclude  plaintiff  from  suing  for  the 
proceeds  thereof.— fieidelbach  v.  National  Park 
Bank  (Sup.)  704. 

ELECTIONS  AND  VOTERS. 

When  poll  clerks  may  be  appointed  by  the  in- 
spectors of  election.— Howe  v.  City  of  Rochester 
(Sup.)  119. 

ELECTRICITY. 

Contract  between  city  and  electrical  subway 
company  held  not  to  give  such  company  exclusive 
right  to  maintain  subways  in  street — Empire 
City  Subway  Co.  v.  Broadway  &  S.  A.  R.  Co. 
(Sup.)  1055. 

Elevated  Railroads. 

See  "Eminent  Domain." 


EMINENT  DOMAIN. 

Denial  of  motion  to  dismiss  petition,  see  "Ap- 
peal." 

It  is  error  for  commissioners  in  condemnation 
proceedings  to  direct  by  their  report  that  all 
taxes  on  the  premises  shall  be  deducted  from  the 
award.— In  re  South  St.  Paul  Street  (Sup.)  141. 

In  condemnation  proceedings  by  the  city  of 
Rochester  the  county  court  has  no  power  to  set 
aside  the  award  of  commissioners  for  error.— In 
re  South  St.  Paul  Street  (Sup.)  141. 

Statement  in  decision  that  easements  taken  by 
construction  and  operation  of  elevated  railroad 
in  street  were  worth  $1,200  does  not  violate  rule 
that  such  easement  has  only  nominal  value.— 
Reilly  v.  Manhattan  Ry.  Co.  (Sup.)  391. 

Finding  as  to  value  of  easement  taken  by  ele- 
vated railroad  comoany  held  not  to  include  ef- 
fect of  noise  and  vibration  on  that  value.— Stein- 
ert  v.  Metropolitan  EI.  Ry.  Co.  (Super.  N.  Y.) 
500. 

Damages  to  premises  by  construction  of  ele- 
vated railroad  in  street  on  which  premises  abut 
is  not  subject  to  set-off  for  benefits  to  adjacent 
premises  not  abutting  on  such  street.— Missionary 
Society  of  St.  Paul  the  Apostle  v.  New  York 
El.  R.  Co.  (Super.  N.  Y.)  048. 

Judgment  for  damages  against  elevated  rail- 
road for  interfering  with  easements  appurtenant 
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to  real  estate  mast  require  release  of  premises 
injured  and  of  liens  thereon.— Kissam  v.  Brook- 
lyn El.  R.  Co.  (Sup.)  740. 

Evidence  held  not  sufficient  to  show  that  con- 
struction of  defendant's  elevated  railroad  in- 
jured plaintiff  s  abutting  property.  —  Beck  v. 
Brooklyn  El.  R.  Co.  (Sup.)  764. 

Refusal  to  find  that  benefited  portion  of  prem- 
ises alleged  to  have  been  injured  by  the  con- 
struction of  elevated  railroad  in  street  on  which 
it  abuts  exceeded  injuries  to  other  portions  Arid 
erroneous.  —  Market  v.  Manhattan  Ry.  Co. 
(Sup.)  842. 

When  deed  of  land,  part  of  which  had  been 
condemned  for  public  use,  does  not  pass  award 
for  portion  taken.— Simms  v.  City  of  Brooklyn 
(»un.)  859. 

Rental  value  of  the  premises  alleged  to  have 
been  injured  by  construction  of  elevated  railroad 
in  front  thereof  is  total  sum  for  which  they  may 
be  rented  without  deducting  for  vacancies.— 
Brooklyn  El.  R.  Co.  v.  Lewis  (Sup.)  881. 

Petition  in  condemnation  proceedings  may  be 
amended.— City  of  Syracuse  v.  Stacey  (Sup.)  929. 

Petition  in  proceeding  to  condemn  water  rights 
held  not  to  sufficiently  describe  the  property 
sought  to  be  condemned. — City  of  Syracuse  v. 
Stacey  (Sup.)  929. 

The  condemnation  law  (Code  Civ.  Proc.  c.  23) 
applies  to  proceedings  by  the  city  of  Syracuse  to 
condemn  water  rights  in-  the  Skaneateles  Lake 
for  the  purpose  of  obtaining  water  as  provided 
by  Laws  1889.  c.  291,  as  amended  by  Laws  1890, 
c.  314.— City  of  Syracuse  v.  Stacey  (Sup.)  929. 

Syracuse  water  board  is  not  authorized  to  con- 
demn right  to  law  water  pipe  from  the  Skane- 
ateles Lake  other  than  30-inch  pipe  mentioned  in 
Laws  1890,  c.  314.— City  of  Syracuse  v.  Bene- 
dict (Sup.)  944. 

Senarate  bills  of  costs  will  not  be  allowed 
against  defendants  who  answer  jointly  in  pro- 
ceeding to  condemn  land  owned  by  them  as  part- 
ners.—City  of  Syracuse  v.  Benedict  (Sup.)  944. 

Averments  in  petition,  when  denied  by  answer, 
must  be  proven  oy  petitioner. — City  of  Syracuse 
v.  Benedict  (Sup.)  944. 

When  benefits  cannot  be  offset  against  dam- 
ages in  proceeding  to  condemn  easements  in 
street  by  elevated  railroad.— Brooklyn  El.  R.  Co. 
v.  Flynn  (Sup.)  974. 

When  lessee  of  premises  injured  by  construc- 
tion of  elevated  railroad  has  a  cause  of  action 
against  the  company.— Crimmins  v.  Metropolitan 
El.  Ry.  Co.  (Sup.)  984. 


EQUITY. 

Action  for  accounting,  see  "Accounting." 
Conversion  of  realty  into  personalty,  see  "Con- 
version." 

Defense  of  adequate  remedy  at  law  must  be 
pleaded.— Gage  v.  Lippman  (Com.  PI.)  59. 

Equity  has  jurisdiction  in  an  action  by  receiv- 
er in  supplementary  proceedings  to  determine  pri- 
orities, where  conflicting  claims  are  made  against 


the  fund  in  his  bands.— Bamberger  v.  FUlebrown 
(Com.  PI.)  614. 

When  renewal  of  a  lease  will  not  be  rescinded 
at  the  instance  of  the  lessee,  on  the  ground 
that  she  was  induced  by  the  representations  of 
the  lessor  to  waive  her  rights.— Terry  v.  Moore 
(Com.  Pi.)  846;  Syms  v.  Same,  Id. 

Equity  has  jurisdiction  to  set  aside  uncon- 
scionable agreement  between  attorney  and  client. 
— Finlay  v.  Leary  (Sup.)  872. 

Rule  that  contract  will  not  be  rescinded  un- 
less complaining  party  returns  what  she  received 
under  it  applied.— Spannochia  v.  I^oew  (Sup.) 
1050. 

When  court  of  equity  may  give  money  judg- 
ment—Smith v.  Fisher  (Sup.)  1059. 

Stronger  degree  of  proof  will  be  required  to  re- 
scind executed  contract  than  executory  contract. 
— Parfitt  v.  Kings  County  Gas  &  Illuminating 
Co.  (Sup.)  1111. 

ESTOPPEL. 

Statement  by  defendant  that  he  had  invested 
at  10  per  cent,  money  placed  in  his  hands  by 
plaintiff,  estops  him  to  deny  the  Investment, 
and  claim  credit  for  excess  paid  over  legal 
interest— Davis  v.  Myers  (Sup.)  352. 

Eviction. 

See  "Landlord  and  Tenant" 


EVIDENCE. 

See,  also,    "Deposition";    "058^6^;  "Wit- 
ness." 

Weight  and  sufficiency  on  appeal,  see  "Appeal." 

Judicial  notice. 
Court  will  take  judicial  notice  that  persons 

sometimes  buy  land  intending  to  resell  before 
completing  their  contract— Anderson  v.  Blood 

(Sup.)  233. 

Declarations  and  admissions. 

Declarations  of  notary  are  not  admissible  to 
impeach  a  certificate  made  by  him.— Kranicb- 
feltv.  Slattery  (Com.  Pi.)  27. 

Acts  and  declarations  inter  alios  are  not  ad- 
missible to  affect  parties  to  an  action.— Henry  t. 
Agostini  (Com.  PI.)  37. 

Answer  in  action  for  injury  to  goods  hdd  not 
an  admission  of  charges  in  complaint — Tucker  v. 
Pennsylvania  R.  Co.  (Com.  PI.)  93. 

When  the  declarations  of  agent  are  admis- 
sible against  principal.— Dakin  v.  Walton  (Sup.) 
203. 

Declarations  of  occupants  of  portions  of  t 
tract  of  land  as  to  the  boundaries  thereof  are 
evidence  only  of  the  extent  of  their  possession. 
—Skinner  v.  Odenbach  (Sup.)  282. 

A  party  may  take  advantage  of  admissions  in 
his  adversary's  pleading,  so  far  as  they  are  in  his 
favor,  and  disprove  the  residue. — Cromwell  v. 
Hughes  (Super.  N.  Y.)  643. 
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In  action  for  personal  injuries,  changes  in 

Sisce  where  accident  occurred,  made  after  acci- 
ent,  are  not  admissible.  —  Markowits  v.  Dry 
Tkxk,  E.  B.  &  B.  R.  Co.  (Com.  PI.)  702. 

Declarations  of  assignor  of  chose  in  action 
forming  no  part  of  the  res  gestae  are  not  compe- 
tent to  prejudice  title  of  assignee.— Van  Aernam 
v.  Granger  (Sup.)  885. 

Admissions  made  out  of  court  are  not  conclu- 
sive.— Taube  t.  Dry-Dock,  E.  B.  &  B.  B.  Co. 
(City  Ct.  N.  Y.)  lll9. 

Opinion  evidence. 

On  trial  before  referee,  it  is  error  to  admit  opin- 
ion of  the  court,  in  which  views  are  expressed  as 
to  matters  to  be  decided  by  referee. — Youmans  v. 
Forsyth  (Sup.)  474. 

 Expert  testimony. 

Disputed  facts  must  be  assumed  by  expert 
witnesses  as  only  hypothetically  true.  —  Frank- 
fort v.  Manhattan  By.  Co.  (Com.  PI.)  36. 

Expert  cannot  base  his  opinion  on  facts  not 
communicated  to  the  jury;  nor  on  hearsay;  nor 
on  the  evidence  of  outers  on  the  trial.— Frank- 
fort v.  Manhattan  By.  Co.  (Com.  Pi.)  36. 

Parol  evidence. 

Parol  evidence  of  circumstances  attending  ne- 
gotiation is  admissible  to  explain  ambiguity  in 
contract— Henry  v.  Agostini  (Com.  Pi.)  37. 

When  contract  is  complete  on  its  face,  it  can- 
not be  affected  by  parol  evidence.  —  Hurst  v. 
Cresson  &  Clearfield  Coal  &  Coke  Co.  (Sup.) 
313. 

Oral  evidence  held  inadmissible  as  tending  to 
modify  written  agreement.— Interstate  Steam- 
boat Co.  t.  First  Nat.  Bank  (Sup.)  966. 

Competency  and  relevancy. 

Evidence  as  to  what  witness  "understood  and 
believed"  from  conversation  is  not  admissible.— 
Higgins  r.  Dakin  (Sup.)  890. 

Certificate  of  coroner  is  admissible  to  show  age 
of  decedent  on  whom  inquest  was  held.— Marko- 
witz  v.  Dry  Dock,  E.  B.  &  B.  B.  Co.  (Com.  PI.) 
702. 

In  order  to  show  financial  responsibility  of  a 
person,  witness  who  knew  him  tor  many  years 
may  be  asked  if  he  ever  knew  him  to  have  prop- 
erty.—White  t.  Schreiber  (Sup.)  534. 

Opinion  or  judgment  in  former  action. 

The  opinion  of  the  court  delivered  in  an  action 
on  a  question  of  fact  is  not  competent  evidence 
on  a  trial  of  the  same  question  of  fact  arising 
in  a  subsequent  action  between  different  parties. 
— Reliance  Marine  Ins.  Co.  v.  Herbert  (Sup.) 
819. 

Judgment  in  former  action  between  same  par- 
ties is  admissible  as  evidence  of  the  facts  estab- 
lished thereby,  though  not  pleaded.— Lance  v. 
Shaughnessy  (Sup.)  515. 

EXECUTION. 

Supplementary  proceedings. 

Loss  of  jurisdiction  in  supplementary  proceed- 
ings will  not  be  presumed  from  an  omission  in 


record  to  show  regular  adjournment. — Robertson 
v.  Hay  (Com.  Pi.)  31. 

Voluntary  attendance  and  submission  to  ex- 
amination without  objection  by  judgment  debtor 
waives  irregularity  in  adjournment  of  supple- 
mentary proceedings.— Bobertson  v.  Hay  (Com. 
PI.)  31. 

Referee  may  adjourn  examination  in  supple- 
mentary proceedings  to  a  place  other  than  that 
specified  in  the  order  directing  the  examination. 
—Weaver  v.  Brydges  (Sup.)  132. 

Receiver  in  supplementary  proceedings  should 
not  sell  unliquidated  demand  in  favor  of  debtor 
for  damages  for  which  action  by  debtor  is  pend- 
ing, but  should  prosecute  it  to  judgment.— Bry- 
ant v.  Grant  (Sup.)  957. 

Unliquidated  claim  for  damages  in  favor  of  a 
judgment  debtor  is  property.— Bryant  t.  Grant 
(Sup.)  957. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

Befusal  of  referee  to  allow  amendment  of 
claim  does  not  preclude  application  to  court  for 
leave  to  amend.— Lee  v.  Lee  (Sup.)  115. 

Claim  against  decedent  may  be  amended  after 
it  has  been  referred.— Lee  v.  Lee  (Sup.)  115. 

Administrator  will  not  be  allowed  counsel  fees 
unless  he  has  paid  them.— In  re  Spooner's  Will 
(Sup.)  136. 

All  creditors  who  have  presented  claims 
must  be  cited  on  accounting.— In  re  De  Forest 
(Sup.)  216. 

When  executor  is  not  liable  for  costs  and* 
extra  allowance  in  action  to  recover  money.— 
Davis  ▼.  Myers  (Sup.)  352. 

Proceeding  to  examine  party  concerning  prop- 
erty in  his  possession,  alleged  to  belong  to  a  de- 
cedent, cannot  be  continued  for  the  purpose  of 

firocuring  the  disclosure  of  any  knowledge  or 
□formation  concerning  the  property  which  such 
party  may  have,  where  he  files  verified  answer 
stating  that  he  is  the  owner  or  entitled  to  the- 
possession  thereof.— In  re  Basch's  Estate  (Surr.V 
424. 

When  claim  for  service  rendered  by  daughter 
to  her  mother  will  not  be  allowed.— In  re  Everts' 
Estate  (Sup.)  493-  In  re  Stevenson.  Id. 

It  will  not  be  presumed,  as  matter  of  law,  that 
services  rendered  by  a  daughter  to  her  mother, 
who  was  living  with  her.  were  rendered  under 
agreement  that  they  should  not  be  paid  for.— In  re 
Everts'  Estate  (Sup.)  493;  In  re  Stevenson.  Id. 

Burden  of  impeaching  payment  of  claim,  by  ex- 
ecutor is  on  contestant  —  In  re  Everts'  Estate 
(Sup.)  493;  In  re  Stevenson,  Id. 

Sureties  on  administrator's  bond  are  liable  for 
costs  of  accounting  imposed  on  the  administrator 
personally. — Beckett  v.  Place  (Super.  N.  Y.)  634. 

On  accounting  by  administrator,  the  account 
filed  and  the  objections  thereto  reprenent  the 

S leadings,  and  the  issues  to  be  tried  are  to  be 
etermined  therefrom.— In  re  Heuser's  Estate- 
(Sup.)  83L 
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Verified  answer  by  executor  denying  liability 
in  action  commenced  against  testator  held  not 
equivalent  to  rejecting  claim  for  liability  sued  on. 
—In  re  Callahan's  Estate  (Sup.)  1016;  In  re 
McGuire,  Id. 

Expert  Testimony. 

See  "Evidence." 

Extra  Allowance. 

See  "Costs." 


FACTORS  AND  BROKERS. 

See,  also,  "Principal  and  Agent" 

When  broker  may  recover  commissions, 
though  he  also  received  commissions  from  the 
other  party.— Lansing  v.  Bliss  (Sup.)  310. 

Broker  who  is  directed  by  customer,  for  whom 
he  had  purchased  securities  on  margin,  to  sell 
after  margin  is  exhausted,  is  liable  for  result- 
ing loss  if  he  fails  to  do  so.— Zimmermann  v. 
Heil  (Sup.)  391. 

A  broker  is  not  entitled  to  commission,  though 
he  first  brought  the  parties  together,  without  re- 
sult, where  a  sale  was  afterwards  effected 
through  another  broker.  —  Baker  v.  Thomas 
(Com.  PI.)  613. 

Evidence  hdd  insufficient  to  show  employment 
of  broker.— Lazarus  v.  Sands  (City  Ct  Brook.) 
S56. 

Fellow  Servant. 

See  "Master  and  Servant" 

Fire  Limits. 

See  "Constitutional  Law." 

FIXTURES. 

When  vendor  is  not  entitled  to  remove  building 
from  land  though  he  reserved  right  to  do  so. — 
Brown  v.  Fox  (Com.  PI.)  57. 

Machinery  attached  to  real  estate  in  such  man- 
ner that  it  may  be  detached,  held  not  to  be  fix- 
tures.—In  re  Eureka  Mower  Co.  (Sup.)  486. 

Foreclosure. 

Of  mechanic's  lien,  see  "Mechnnics*  Liens." 
Of  mortgage,  see  "Mortgages." 

Foreign  Corporations. 

See  "Corporations." 

Action  against,  jurisdiction,  see  "Courts." 
Taxation  of,  see  "Taxation." 

FORGERY. 

Indictment  charging  that,  defendant  forged  a 
check  and  offered  it  In  payment  for  goods  does 
not  charge  two  crimes.— People  v.  Altman  (Sup.) 
905. 


Franchise. 

Granting  of,  see  "Municipal  Corporations." 


FRAUD. 

See,  also,  "Fraudulent  Conveyances.** 
Action  for  fraud  committed  in  another  state, 

see  "Conflict  of  Laws." 
Procuring  execution  of  will,  see  "Wills." 
Proof  of,  see  '♦Arrest." 

When  contemporaneous  acts  of  fraud  are  not 
admissible  on  the  question  of  intent — Dorwin  t. 
Westbrook  (Sup.)  449. 

Evidence  held  admissible  to  show  fraudulent  in- 
tent on  the  part  of  engineer  in  making  final  esti- 
mates of  work  done  on  railroad.  —  Dorwin  t. 
Westbrook  (Sup.)  449. 

Complaint  held  sufficient  to  state  cause  of  ac- 
tion for  fraud.— Fieseler  v.  Stege  (Sup.)  749. 


FRAUDS,  STATUTE  OF. 

Ambiguity  of  written  memorandum  does  not 
Invalidate  contract  under  statute  of  frauds.— Op- 
penhelm  v.  Waterbury  (Sup.)  183. 

When  transaction  amounts  to  original  promise, 
and  not  promise  to  answer  for  debt  of  another. 
— Cheever  v.  Schall  (Sup.)  751. 

Statute  is  not  available  as  a  defense  unless 
pleaded.— Cheever  v.  Schall  (Sup.)  761. 

Part  performance  of  oral  contract  to  convey 
land  Acta  sufficient  to  take  the  case  out  of  the 
statute  of  frauds. — Pawling  v.  Pawling  (Sup.) 
780. 

Oral  agreement  by  defendant  to  attend  public 
sale  of  land  and  buy  it  in  his  own  name,  and 
afterwards  convey  it  to  plaintiff,  \d&\  void  under 
the  statute  of  frauds.— Cauda  v.  Tot  ten  (Sup.) 
962. 

FRAUDULENT  CONVEY- 
ANCES. ' 

Action  to  set  aside,  who  may  sue,  see  "Bank- 
ruptcy." 

Finding  hdd  insufficient  to  support  judgment 
setting  aside  deed.— Holmes  v.  Little  (Sup.)  225. 

When  iutent  of  creditor  Is  immaterial  as  to 
subsequent  creditor.— Holmes  v.  Little  (Sup) 
225. 

The  fact  that  consideration  of  deed  was  debt 
barred  by  limitation  may  be  considered  as  bearing 
on  good  faith  of  creditor,  but  is  not  controlling.— 
McConnell  v.  Barber  (Sup.)  480. 

Deed  will  not  be  set  aside  as  fraudulent  be- 
cause consideration  thereof  was  debt  on  which 
compound  interest  had  been  allowed,  no  agree- 
ment for  such  interest  having  been  made  in  ad- 
vance.—McConnell  v.  Barber  (Sup.)  480. 

Action  to  set  aside  deed  as  in  fraud  of  creditors 
cannot  be  maintained  by  creditors  where  grantor 
has  also  made  an  assignment  for  benefit  of  credit- 
ors.—McNaney  v.  Hall  (Sup.)  518. 
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Organisation  of  corporation  by  member*  of 
partnership  and  transfer  of  firm  assets  to  the 
corporation  hdd  not  fraudulent  —  First  Nat 
Bank  t.  Wood  (Sup.)  777. 

When  assignment  for  benefit  of  creditors  will 
not  be  set  aside  as  fraudulent— First  Nat  Bank 
t.  Wood  (Sup.)  777. 

Confession  of  judgment  for  purpose  of  de- 
frauding a  creditor  is  void,  though  person  in 
whose  favor  judgment  was  confessed  had  no 
knowledge  of  the  fraud  intended.— H.  B.  Cla- 
flin  Co.  t.  Arnheim  (Sup.)  1037. 

Judgment  confessed  for  purpose  of  defrauding 
a  creditor  of  his  legal  rights  is  void  as  to  him. 
— II.  B.  Claflin  Co.  v.  Arnheim  (Sup.)  1037. 

When  transfer  by  nonresident  of  property  in 
New  York  is  not  fraudulent  as  to  a  creditor  who 
is  also  a  nonresident— Harding  v.  Elliott  (Sup.) 
1095. 

GAMING. 

Agreement  to  sell  property  w'ith  understand- 
ing that  the  property  itself  should  not  be  deliv- 
ered, but  only  the  difference  in  the  market 
price,  is  a  gaming  contract— West  T.  Wright 
(Sup.)  888. 

General  Sessions. 

Authority  of  recorder,  see  "Judge." 

Grand  Jury. 

Authority  of  recorder  to  advise,  see  "Judge." 


GUARANTY. 

Where  liability  is  incurred  on  promise  of  guar- 
anty, there  is  sufficient  consideration  to  support 
a  guaranty  subsequently  executed.— Oppenheim 
v.  Waterbury  (Sup.)  183. 

Guardian  ad  Litem. 

Right  to  extra  allowance,  see  "Costs." 

Harmless  Error. 

See  "Appeal." 

HEALTH. 

Ordinance  of  board  of  health  forbidding  the 
keeping  of  cows  within  200  feet  of  dwelling 
house  held  invalid.— Village  of  Flushing  v.  Car- 
raher  (Sup.)  951. 


HIGHWAYS. 

Action  to  recover  penalty  for  obstructing 
highway  may  be  recovered  without  giving  no- 
tice of  obstruction.— Town  of  Corning  v.  Head 
(Sup.)  360. 

When  deed  of  land  abutting  on  highway  con- 
veys fee  to  middle  thereof.— Edsall  r.  Howell 
(Sup.)  892. 


Laws  1863,  c  93,  authorises  abutting  owners 
to  plant  shade  trees  in  highway  without  refer- 
ence to  ownership  of  fee.— Edsall  v.  Howell 
(Sup.)  892. 

HORSE  AND  STREET  RAIL- 
ROADS. 

See,  also,  "Carriers";  "Railroad  Companies." 

Collision  of  car  with  wagon  on  track  held  to 
have  resulted  from  negligence  of  wagon  driver. 
—Winch  v.  Third  Ave.  R.  Co.  (Com.  PI.)  615. 

Contributory  negligence  of  person  struck  by 
car  while  crossing  track,  held  a  question  for 
jury.— Curry  v.  Union  Electric  Ry.  Co.  (Sup.) 
728. 

It  is  not  negligence  a*  a  matter  of  law  for  a 
person  to  drive  across  a  street-railroad  track  a 
short  distance  in  front  of  an  approaching  car. — 
Kelly  v.  Brooklyn  Heights  R.  Co.  (City  Ct. 
Brook.)  851. 


HUSBAND  AND  WIFE. 

See,  also,  "Divorce";  "Dower";  "Marriage." 

Wife  cannot  claim  proceeds  of  business  con- 
ducted by  her  to  the  exclusion  of  husband's  cred- 
itors, where  husband  furnished  supplies. — Joseph 
Scblitz  Brewing  Co.  v.  Ester  (Sup.)  143. 

What  constitutes  offense  for  failing  to  support 
wife.— People  v.  Meyer  (Gen.  Sess.  N.  Y.)  1123. 

Any  person  may  make  complaint  against  man 
for  failure  to  support  his  wife.— People  v.  Mey- 
er (Gen.  Sess.  N.  Y.)  1123. 

Imputed  Negligence. 

See  "Negligence." 


INDEMNITY. 

Right  of  indemnitors  to  separate  bills  of  costs, 
see  "Costs." 

Sureties  on  bond  given  by  sheriff  for  return  of 

Eroperty  seized  under  execution,  and  replevied 
y  the  execution  debtor's  vendor,  held  not  liable 
on  conversion  by  sheriff.  —  Steel  v.  Rosenburg 
(Sup.)  716. 

Indictment  and  Information. 

For  forgery,  see  "Forgery." 
Fur  larceny,  see  "Larceny." 

Infancy. 

Right  of  guardian  ad  litem  to  extra  allowance, 

see  "Costs." 
When  negligence  of  parent  will  be  imputed  to 

infant,  see  "Negligence." 

INJUNCTION. 

Against  removing  encroaching  wall,  see  "Ad- 
joining Landowners." 
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When  omission  In  injunction  order  to  redte 
grounds  is  a  mere  irregularity.— Church  t.  Hae- 
ger  (Com.  PL)  47. 

Sale  of  chattels  possessing  special  value  not 
ascertainable  by  any  recognized  standard  will 
be  enjoined.— Church  t.  Haeger  (Com.  PI.)  47. 

Nominal  injury  gives  no  right  to  injunctive  re- 
lief.—Smith  t.  Ingersoll-Sergeant  Rock  Drill  Co. 
(Com.  PI.)  70. 

When  preliminary  injunction  against  inter- 
fering with  easement  will  be  continued  pen- 
dente lite.— Clark  t.  Farrell  (Sup.)  324. 

When  injunction  lies  against  action  on  claim 
which  has  been  released.  —  Cantoni  v.  Forster 
(Super.  N.  Y.)  045. 

When  injunction  lies  to  restrain  breach  of 
contract— A.  L.  &  J.  J.  Reynolds  Co.  t.  Dreyer 
(Super.  N.  Y.)  049. 

Deposit  by  employe1  with  employer  of  money  to 
be  retained  as  liquidated  damages  for  breach  of 
contract  by  the  employ^,  does  not  affect  right  to 
enjoin  breadi.— A.  Jj.  &  J.  J.  Reynolds  Co.  v. 
Dreyer  (Super.  N.  Y.)  049. 

When  injunction  will  lie  against  breach  of 
covenant  not  to  engage  in  specified  business 
within  certain  territory.— Niles  v.  Fenn  (Super. 
N.  Y.)  857. 

Individual  cannot  sue  to  restrain  violation 
of  public  statute  unless  he  has  been  or  will  be 
injured  in  person  or  property  by  such  violation. 
—Empire  City  Subway  Co.  Broadway  &  S. 
A.  R,  Co.  (Sup.)  1055. 


INSANITY. 

Incapacity  of  lunatic  before  office  found  can 
be  taken  advantage  of  only  by  the  lunatic  or 
those  in  privity  with  him.— Warmsley  v.  Dar- 
ragh  (City  Ct.  N.  Y.)  274. 

Insolvency. 

Se3  "Assignment  for  Benefit  of  Creditors." 


INSURANCE. 

See,  also.  "Marine  Insurance." 

Liiuitiug  right  to  sue  on  policy,  sea  "Con- 
tra cts."' 

When  nonpayment  of  premiums  will  not  avoid 
policy  without  affirmative  action  by  company. — 
O'Brien  v.  Prudential  Ins.  Co.  of  America  (Com. 
PI.)  07. 

Insured  may  recover  premiums  paid  where  the 
policy  was  issued  on  application  in  which  the 
agent  wrote  answer  which  would  render  it  void. 
—Miller  v.  Union  Cent.  Life  Ins.  Co.  (Sup.)  112. 

Provision  in  policy  that  for  certain  acts  of  in- 
sured the  company  "shall"  cause  forfeiture  of 
policy,  hrld  merely  to  give  company  option  to  de- 
clare policy  void.— Lobee  v.  Standard  Live-Stock 
Ins.  Co.  (Super.  Buff.)  057. 

Assignment  of  polioy. 

Provision  in  bill  of  lading  of  insured  goods  that 
carrier  should  have  benefit  of  insurance  in  case 


of  loss  operates  as  an  assignment  of  insurance 
to  carrier.  —  Dundee  Chemical  Works  v.  New 
York  Mut  Ins.  Co.  (Super.  N.  Y.)  028. 

Objection  that  life  insurance  policy  was  not 
assigned  as  provided  therein,  is  available  to  any 

?erson  claiming  an  interest  in  it— Travellers' 
us.  Co.  v.  Healey  (Sup.)  911. 

Life  insurance  policy  payable  to  wife  of  in- 
sured, or,  in  case  she  should  die  before  insured, 
to  their  children,  and  which  provides  that  it  can- 
not be  assigned  by  the  wife  without  the  consent 
of  the  husband,  does  not  authorise  her  to  assign 
it  during  the  lifetime  of  the  husband,  so  as  to 
defeat  the  contingent  interests  of  their  children. 
—Travellers'  Ins.  Co.  v.  Healey  (Sup.)  911. 

Delivery  of  life  insurance  policy  to  secure  joint 
note  executed  bv  the  insured  and  his  wife  is  not 
an  assignment  by  the  wife  with  the  consent  of 
the  husband.— Travellers'  Ins.  Co.  Healer 
(Sup.)  91L 

Application. 

Insurance  company  Is  estopped  to  set  up  false 
answer  in  application  where  it  was  inserted  by 
the  company's  agent  without  the  knowledge  of 
the  insured.— Bernard  v.  United  Life  Ins.  Ass*n 
(Com.  PI.)  22. 

Statement  in  application  that  agent  in  taking 
it  acted  for  applicant  does  not  make  him  each 
if  he  is  in  fact  the  insurer's  a  Kent — Bernard  t. 
United  Life  Ins.  Ass'n  (Com.  PI.)  22. 

Conditions  of  polioy. 

When  condition  in  fire  insurance  policy  as  to 
occupancy  of  insured  premises  is  not  complied 
with. —  Martin  v.  Rochester  German  Ins.  Co. 
(Sup.)  404. 

False  statement  by  insured  as  to  his  then  con- 
dition of  health,  made  while  the  policy  was  in 
force,  under  mistaken  belief  that  he  was  obliged 
to  make  the  statement  does  not  avoid  the  polk?. 
—Bridge  v.  National  Life  Ass'n  (Sup.)  553. 

Breach  of  warranty  not  to  assign  interest  in 
insurance  avoids  policy,  though  insurer  was  not 
injured. — Dundee  Chemical  Works  v.  New  York 
Mut  Ins.  Co.  (Super.  N.  Y.)  028. 

Accepting  proofs  of  loss,  and  collecting  assess- 
ment from  insured  covering  such  loss,  waives 
right  to  declare  a  forfeiture.— Lobee  v.  Standard 
Live-Stock  Ins.  Co.  (Super.  Buff.)  057. 

When  invalid  clause  in  policy  does*not  affect 
liability  of  insurer  in  case  of  loss.— Knorr  v. 
Bates  (Com.  PI.)  091;  Same  v.  Atkins,  Id 

Forfeiture  of  policy  for  nonpayment  of  assess- 
ment held  to  have  been  waived.  —  Sieburg  v. 
Massachusetts  Ben.  Life  Ass'n  (Sup.)  1064. 

Action  on  polioy. 

Correspondence  between  plain  tiff's  attorney 
and  defendant  hdd  admissible  in  action  on  pol- 
icy.— O'Brien  v.  Prudential  Ins.  Co.  of  America 
(Com.  PI.)  07. 

Mutual  benefit  Insurance. 

Next  of  kin  of  beneficiary  who  dies  before 
member  of  mutual  benefit  association  AeM  not 
entitled  to  insurance  money.— Simon  v.  O'Brien 
(Sup.)  815. 
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Insurance  companies. 

When  proceeding  to  dissolve  mutual  insurance 
company  may  be  brought.— People  v.  Equitable 
Mut.  Fire  Ins.  Co.  (Com.  PL)  f08. 

In  determining  the  insolvency  of  mutual  in- 
surance company,  capital  stock  notes  must  be 
considered. — People  v.  Equitable  Mut.  Fire  Ins. 
Co.  (Com.  PL)  708. 

When  superintendent  of  insurance  may  be  re- 
quired to  pay  to  receiver  of  casualty  company 
income  on  denosit  made  by  it.— People  v.  Amer- 
ican Steam-Boiler  Ins.  Co.  of  New  York  City 
<Sup.)  834. 


Interest. 


See  "Usury." 


I N  T  V-  RPT'Tft  A  TVRTR- 

Action  of  interpleader  will  not  lie  against  sev- 
eral claimants  under  an  insurance  policy,  where 
their  rights  are  inchoate.— Travellers'  Ins.  Co. 
v.  Healey  (Sup.)  911. 


JUDGE. 

See,  also,  "Justices  of  the  Peace." 

Recorder  of  court  of  general  sessions  of  New 
York  has  authority  to  advise  grand  jury  not  to 
consider  charge  until  termination  of  examination 
before  recorder.— People  v.  Freund  (Gen.  Seas. 
N.  Y.)  612. 

JUDGMENT. 

Confession  of,  see  "Fraudulent  Conveyances." 
Fraudulent   confession   in   foreign   state,  see 
"Conflict  of  Laws." 

Objection  that  judgment  does  not  conform  to 
verdict  must  be  taken  by  motion.— Goodwin  v. 
Sehreiber  (Sup.)  456. 

By  default. 

Default  judgment  for  fraudulent  representa- 
tions cannot  stand,  unless  intent  to  defraud  was 
alleged  in  complaint— Shields  v.  Clement  (Super. 
But?.)  678. 

Bet  judicata. 

Judgment  for  plaintiff  in  action  for  price  of 
goods  is  conclusive  in  an  action  against  sureties 
on  appeal  bond.— Barber  v.  Rutherford  (Com. 
PL)  HL 

When  judgment  in  favor  of  plaintiff  does  not 
bar  subsequent  action  by  defendant  against 
plaintiff  on  cause  of  action  which  existed  at  time 
of  first  action.— Davis  v.  Aikin  (Sup.)  103. 

Findings  by  court  are  not  conclusive  in  subse- 
quent action  between  same  parties,  unless  judg- 
ment was  entered  thereon.— Lance  v.  Sbaugh- 
nesBy  (Sup.)  515. 

Findings  on  immaterial  matters  are  not  con- 
clusive in  subsequent  action  between  same  par- 
ties.—Lance  v.  Shaughnessy  (Sup.)  515. 

v.ssn.y.8 — ;  a 


Judgment  in  action  to  set  aside  assignment  as 
fraudulent  held  not  conclusive  in  subsequent  ac- 
tion for  same  purpose  by  another  creditor.— Mc- 
Naney  v.  Hall  (Sup.)  518. 

Recovery  in  action  to  foreclose  mechanic's  lien 
does  not  bar  action  for  breach  of  contract. — 
Raven  v.  Smith  (Sup.)  072. 

Judgment  in  action  by  father,  as  guardian  ad 
litem  of  infant  son,  for  personal  injuries,  is  not 
conclusive  in  action  by  the  father  personally  to 
recover  for  loss  of  son's  services.— Gerstein  t. 
Fisher  (Super.  N.  Y.)  1120. 

Collateral  attack. 

Judgment  cannot  be  collaterally  attacked  on 
ground  that  defendant  was  not  served  with 
summons.— O'Connor  v.  Felix  (Sup.)  1074. 

Assignment. 

Assignee  of  judgment  may  sue  thereon  with- 
out leave  of  court.  —  Knapp  v.  Valentine  (Cir. 
Ct.)  712. 

Actions  on  judgments. 

When  motion  to  vacate  order  granting  leave 
to  sue  on  judgment  will  be  denied  on  ground  of 
laches.— Van  Arsdale  v.  King  \Sup.)  858. 

Requiring  8  days'  service  instead  of  16  days' 
service  of  notice  by  movement  of  notice  of  mo- 
tion for  leave  to  sue  on  judgment,  *eM  merely 
an  irregularity.— Van  Arsdale  v.  King  (Sup.) 
868. 

Complaint  hdd  sufficient  to  authorise  admis- 
sion of  evidence  of  foreign  laws.  — Wright  v. 
Chapin  (Sup.)  1068. 

Complaint  in  action  on  foreign  judgment  hdd 
sufficient-Wright  v.  Chapin  (Sup.)  1068. 


See 


Judicial  Notice. 

'Evidence." 


Jurisdiction. 

See  "Appeal";  "Courts." 

In  action  between    foreign   corporations,  see 

''Corporations." 
Restriction  of,  see  "Contracts." 
To  construe  will,  see  "Wills." 

JURY. 

Waiver  of  trial  by,  see  "Trial." 

The  fact  that  equitable  action  will  Involve  con- 
flict of  evidence  is  not  ground  for  granting  trial 
by  jury.— Cantoni  v.  Forster  (Super.  N.  Y.)  565. 

JUSTICES  OF  THE  PEACE. 

Objection  to  misjoinder  of  causes  of  action 
is  waived,  unless  taken  before  proceeding  to 
trial.— Gerould  v.  Cronk  (Sup.)  202. 

Misjoinder  of  causes  of  action  is  not  ground 
for  demurrer  in  justices'  courts,  nor  is  it  nec- 
essary to  allege  it  in  the  answer.— Gerould  v. 
Cronk  (Sup.)  202. 
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Laches. 

Application  for  leave  to  amend,  see  "Pleading. " 

 to  require  security  for  costs,  see  "Costs.' 

Proceeding  to  collect  costs,  see  "Costs." 

LANDLORD  AND  TENANT. 

Liability  of  landlord  for  defective  condition  of 
premises,  see  "Landlord  and  Tenant." 

Right  of  lessee  to  sue  for  obstruction  of  ease- 
ment, see  "Eminent  Domain." 

There  can  be  no  eviction  of  tenant  without  an 
abandonment  of  possession  by  him. — Wyckoff  v. 
Prommer  (Com.  PI.)  11. 

Defendant's  eviction  from  premises  as  under- 
tenant of  plaintiff,  the  dispossessed  tenant,  is  a 
good  defense  to  an  action  by  plaintiff  for  rent — 
Frommer  v.  Roessler  (Com.  PI.)  13. 

Justice  of  district  court  has  no  power  to  direct 
verdict  in  a  summary  proceeding  tried  by  jury. — 
George  v.  Trevellyn  (Com.  PI.)  16. 

When  provision  for  unlawful  structure  on  de- 
mised premises  does  not  affect  validity.— Burke 
v.  Tindale  (Com.  PI.)  20. 

Removal  of  structure  erected  on  demised  prem- 
ises by  lessee  held  not  a  breach  of  covenant  for 
quiet  enjoyment. — Burke  v.  Tindale  (Com.  PI.) 
20. 

When  reletting  by  landlord  of  premises 
wrongfully  abandoned  by  tenant  does  not  es- 
top landlord  from  holding  tenant  for  deficiency. 
—Rich  v.  Doyenn  (Sup.)  341. 

Landlord  is  not  liable  for  injuries  to  tenant 
caused  by  negligence  of  contractor  engaged  by 
landlord  to  repair  premises.— O'Connor  v.  Schne- 
pel  (Super.  N.  Y.)  562. 

Where  an  a'ct  of  landlord  in  repairing  premises 
in  not  an  eviction  of  tenant  —  Bloomingdale  t. 

Steubing  (Com.  PI.)  584. 

Making  extraordinary  repairs  by  landlord  held 

an  eviction  of  tenant. — Bloomingdale  v.  Steubing 
(Com.  PI.)  584. 

Right  of  landlord  to  consider  tenant  who  holds 
over  either  a  trespasser,  or  tenant  in  common 
from  year  to  year,  is  not  affected  by  the  fact 
that  the  holding  over  was  involuntary  on  the  part 
of  the  tenant— Frost  v.  Akron  Iron  Co.  (Super. 
N.  Y.)  654. 

Where  tenant  from  month  to  month  gives  no- 
tice of  intention  to  quit  at  the  end  of  the  month, 
landlord  need  not  give  five  dayB*  notice  to  quit, 
in  order  to  entitle  him  to  remove  tenant  for  hold- 
ing over.— Hoske  v.  Gentzlinger  (Sup.)  747. 


LARCENY. 

When  finding  as  to  value  of  stolen  goods  will 
not  be  disturbed  on  appeal.— People  V.Alexander 
<Sup.)  830. 

When  complaint  sufficiently  alleges  ownership 
of  property  stolen.— People  v.  Smith  (Sup.)  989. 

Legacies. 

See  "Wills." 


Legacy  Tax. 

See  "Descent  and  Distribution." 

Legislature. 

Printing  for,  see  "Public  Printim.** 


LIBEL  AND  SLANDER. 

What  words  are  actionable  per  se. — Gideon  v. 
Dwyer  (Sup.)  754. 

Defendant  in  action  for  libel  may  plead  in 
mitigation  of  damages  that  it  was  engaged  is 
the  business  of  receiving  newspapers  from  uV 
publishers,  and  distributing  them  to  dealers, 
and  that  the  volume  of  its  business  and  the  ne- 
cessity of  haste  prevent  the  examination  of  tk? 
contents  of  the  papers  so  received. — Hawk  v. 
American  News  Co.  (Com.  PL)  848. 


LICENSE. 

Return  on  certiorari  to  review  decision  of 
examining  board  of  plumbers  in  refusing  li- 
cense hdd  insufficient— People  v.  Scott  (Sup) 
229. 

Return  to  certiorari  to  review  decision  of 
examining  board  of  plumbers  in  refusing  a  li- 
cense, but  not  denying  charge  of  improper  con- 
duct, admits  it— People  v.  Scott  (Sup.)  229. 

Examining  board  of  plumbers  must  examine 
applicant  for  license  as  to  his  experience  m 
the  plumbing  business.— People  r.  Scott  (SupJ 
229. 

Examining  board  of  plumbers  most  adopt 
rules  prescribing  subject  on  which  applicants 
are  to  be  examined,  and  stating  percentage  of 
questions  which  must  be  correctly  answered.— 
People  v.  Scott  (Sup.)  229. 

Liens. 

See  "Attorney  and  Client":  "Judgment";  "Me 
chanics'  Liens";  "Mortgages." 


LIMITATION  OP  ACTIONS. 

Claim  against  state,  see  "Public  Lands." 

Statute  does  not  run  in  favor  of  trustee  again*; 
beneficiary  until  trustee  has  openly  repudiated 
the  trust— Davis  v.  Davis  (Sup.)  477. 


LIVERY  STABLE  KEEPERS. 

When  a  person  who  leaves  horse  at  livery  sta- 
ble thereby  renders  himself  liable  for  its  keep 
—Smith  v.  Kiniry  (Snp.)  770. 

Lunatic. 

See  "Insanity." 

Managing  Agent. 

Of  corporation,  see  "Writs.** 
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MANDAMUS. 

Mandamus  to  allow  stockholder  to  inspect 
books  of  a  corporation  will  not  be  granted  un- 
til he  has  applied  to  treasurer  for  written 
statement  of  the  company's  affairs,  and  been 
refused.— People  v.  Nassau  Ferry  Co.  (Sup.) 
244. 

One  who  performs  work  under  contract  with 
city  pursuant  to  statute,  which  provides  that 
bonds  may  be  issued  to  pay  for  such  work,  may 
enforce  issuance  of  such  bonds  by  mandamus.— 
Sheehan  v.  Treasurer  of  Long  Island  City  (Sup.) 
428. 

Mandamus  will  not  be  granted  to  compel  clerk 
of  New  York  city  court  to  deliver  papers  to  re- 
lator, as  there  is  an  adequate  remedy  at  law  by 
application  to  a  judge  of  that  court— People  v. 
McGoldrick  (Sup.)  441. 


MARINE  INSURANCE. 

Policy  is  not  avoided  by  mere  agreement  to 
carry  goods  in  violation  of  its  terms.— Mosher  v. 
Providence  Washington  Ins.  Co.  (Com.  PI.)  85. 

Marketable  Title. 

See  "Vendor  and  Purchaser." 

MARRIAGE. 

See,  also,  "Divorce";  "Dower." 

Mere  agreement  of  man  and  woman  to  live  to- 

f ether  does  not  constitute  a  marriage.— Soper  v. 
lalsey  (Sup.)  105. 

Married  Woman. 
See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

When  question  as  to  whether  demand  for 
resignation  is  equivalent  to  a  discharge  should 
be  submitted  to  the  jury.— Ryan  v.  City  of 
New  York  (Sup.)  260. 

Complaint  in  an  action  for  extra  services, 
held  sufficient — Searl  v.  American  Tobacco  Co. 
(City  Ct.  N.  Y.)  271. 

When  servant  is  entitled  to  compensation, 
though  he  did  not  actually  render  any  service.— 
Goldsmith  v.  Wells  Co.  (Sup.)  727. 

Liability  to  third  persons. 

When  rule  that  master  is  not  liable  for  will- 
ful and  unlawful  acts  of  servant  docs  not  apply. 
—Williams  v.  Brooklyn  Dist  Tel.  Co.  (City  Ct. 
Brook.)  849. 

Negligence  of  master. 

Master  is  not  excused  from  liability  for  negli- 
gence of  servant  in  performing  act  for  master's 
benefit,  though  without  express  direction  from 
master.— Hardegg  v.  Willards  (Com.  PI.)  25. 


Instructions  held  erroneous  as  stating  the  mas- 
ter's duty  to  insure  safety  of  servant.— Richards 
v.  Hayes  (Com.  PI.)  30. 

Failure  to  properly  repair  broken  implements, 
held  a  question  for  the  jury. — Scherer  v.  Hol- 
ley  Manuf  g  Co.  (Sup.)  205. 

When  master  is  not  liable  for  injuries  to 
minor  servant  operating  dangerous  machinery. — 
McCann  v.  Mathison  (City  Ct  Brook.)  263. 

Evidence  held  not  sufficient  to  show  that  in- 
juries to  servant  were  caused  by  master's  neg- 
ligence.—Van  Sickle  v.  Atlantic  Ave.  R.  Co. 
(City  Ct.  Brook.)  -JU5;  Shields  v.  Robins  (Super. 
N.  Y.)  630. 

Master  is  not  liable  for  injury  to  servant 
caused  by  fall  of  derrick  caused  by  negligence  of 
foreman  in  setting,  it  up.— Kennedy  v.  Jackson 
Architectural  Iron  Works  (Super.  N.  Y.)  630. 

Rule  that  master  must  furnish  safe  place  for 
servant  to  work  requires  railroad  company  to 
keep  roadbed  in  safe  condition.— Pidgeon  v. 
Long  Island  R.  Co.  (Sup.)  870. 

Fellow  servant. 

A  yard  brakeman  and  inspector  of  cars  in  the 
same  yard  are  not  fellow  servants. — Jennings  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Com.  PI.)  585. 

When  switchman  employed  by  a  railroad 
company  is  not  the  fellow  servant  of  trainmen 
of  another  company  using  same  tracks. — Strader 
v.  New  York,  L.  E.  &  W.  R.  Co.  (Sup.)  761. 

Vioe  principal. 

Servant  who  repairs  appliances  used  by  oth- 
er servants  is  a  vice  principal  quoad  hoc  — 
Scherer  v.  Holley  Manuf  g  Co.  (Sup.)  205. 

Bisks  of  employment. 

Servant  assumes  risk  of  working  with  de- 
fective appliances.— Van  Sickle  v.  Atlantic  Ave. 
R.  Co.  (City  Ct  Brook.)  265. 

Contributory  negligence. 

Servant  injured  while  at  work  held  guilty  of 
contributory  negligence.  —  Moy  v.  Ocean  Steam- 
ship Co.  of  Savannah  (Super.  N.  Y.)  563. 

MECHANICS'  LIENS. 

Deed  of  premises  may  be  set  aside  as  in  fraud 
of  creditors  in  action  to  enforce  lien. — Linneman 
v.  Bieber  (Sup.)  129. 

Lien  is  not  released  by  taking  note  for  amount 
due.— Linneman  v.  Bieber  (Sup.)  129. 

Lien  may  be  assigned  after  -  transfer  of  note 
taken  by  contractor.— Linneman  v.  Bieber  (Sup.) 
129. 

No  lien  can  be  obtained  for  damaccs  caused  by 
breach  of  contract.— Wolfe  v.  Horn  (Com.  PI.) 
173. 

Statute  authorizing  trial  of  issues  in  action  to 
foreclose  without  jury  is  constitutional. — Schil- 
linger  Fire-Proof  Cement  &  Asphalt  Co.  v.  Ar- 
nott  (Sup.)  343. 

Deposit  of  amount  of  lien  does  not  affect  char- 
acter of  action  to  foreclose.— Schilling  r  J  'no- 
Proof  Cement  &  Asphalt  Co.  v.  Arnott  (Sup.) 
343. 
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In  action  to  foreclose  plaintiff  may  recover 
personal  judgment  in  addition  to  lodgment  of 
foreclosure.— Ringle  t.  Wallis  Iron  Works  (Sap.) 
898. 

Misjoinder. 

Of  causes  of  action,  see  "Justices  of  the 

Peace." 
Of  parties,  see  "Parties." 

Honey  Had  and  Received. 

See  "Assumpsit." 

Monuments. 

See  "Boundaries." 

MORTGAGES. 

Rights  of  mortgagee  on  tax  sale,  see  "Taxa- 
tion." 

When  purchaser  at  foreclosure  sale  will  be  re- 
lieved because  of  defect  of  parties  in  foreclosure 
action.— Phillips  v.  Wilcox  (Super.  N.  Y.)  561; 
In  re  WandelfTld. 

Assignee  of  recorded  mortgage  acquires  no 

E reference  over  prior  unrecorded  mortgage  when 
is  assignor  could  not  claim  preference.— David 
Stevenson  Brewing  Co.  v.  Iba  (8uper.  N.  Y.) 
642. 

Notice  of  unrecorded  release  of  mortgage  as 
to  a  nart  of  mortgaged  land  will  not  be  imputed 
to  assignee  because  a  grantee  of  mortgagor  was 
in  possession  of  such  part— Briggs  v.  Thomp- 
son (Sup.)  765. 

When  rule  that  possession  of  bond  and  mort- 
gage by  mortgagor  is  presumptive  evidence  of 
payment  does  not  apply.— Fitxmahoney  Caul- 
field  (Sup.)  876. 

When  purchaser  at  foreclosure  sale  will  not 
be  relieved  from  his  bid  on  ground  that  mort- 
gagor was  not  served  with  summons  in  foreclo- 
sure action.— O'Connor  v.  Felix  (Sup.)  1074. 

MUNICIPAL  CORPORATIONS. 

Enforcing  fire  regulations,  see  "Constitutional 
Law." 

Issuance  of  bonds,  see  "Mandamus." 
Limiting    indebtedness,    see  "Constitutional 

Incorporation. 

Neglect  of  duty  by  inspector  of  election  to  de- 
termine proposed  incorporation  of  village,  does 
not  of  itself  vitiate  an  election.— In  re  Pine  Hill 
(Co.  Ct.)  181. 

A  man  who  owns  no  property  is  not  qualified 
to  sign  petition  for  incorporation  of  village, 
though  bis  wife  owns  real  estate  within  the  dis- 
•  trict  proposed  to  be  incorporated.— In  re  Pine 
Hill  (Co.  Ct.)  181. 

Officers  and  agents. 

Amended  charges  against  city  attorney  held  not 
to  require  new  notice.— People  v.  Common  Coun- 
cil of  City  of  Auburn  (Sup.)  165. 


City  attorney  la  guilty  of  misfeasance  and  mal- 
feasance where  he  stipulates  not  to  appeal  in  an 
action  brought  against  the  dty.— People  ▼.  Com- 
mon Council  of  City  of  Auburn  (Sup.)  165. 

Members  of  common  council  who  preferred 
charges  against  city  attorney  are  not  thereby  dis- 
qualified from  taking  part  in  the  proceeding  by 
the  common  council  to  remove  him.— People  t. 
Common  Council  of  City  of  Auburn  (Sap.)  163. 

Misconduct  of  dry  attorney  kdd  not  to  have 
been  committed  during  former  term  of  office,  so 
as  to  preclude  his  removal. — People  v.  Common 
Council  qf  City  of  Auburn  (Sop.)  165. 

Refusal  of  police  board  to  adjourn  trial  of  po- 
liceman who  was  too  ill  to  attend  is  ground  for 
setting  aside  decision.— People  v.  Martin  (Com. 
PI.)  1000. 

Refusal  of  police  "board  to  adjourn  trial  of  po- 
liceman may  t>e  reviewed  on  certiorari. — People 
v.  Martin  (Com.  PI.)  1000. 

Refusal  of  police  board  to  adjourn  trial  of 
policeman  on  ground  of  absence  of  necessary 
witness  is  reviewable  on  certiorari.— People  v. 
Martin  (Com.  Pi.)  1007. 

Contracts. 

Grant  of  franchise  for  less  than  could  have 
been  obtained,  and  without  giving  competitors 
an  opportunity  to  bid,  is  a  waste  of  dtypropertj. 
— Adamson  v.  Nassau  Electric  R.  Co.  (Sup.)  732. 

Grant  of  franchise  hrld  to  have  been  made  in 
bad  faith.— Adamson  v.  Nassau  Electric  R.  Co. 

(Sup.)  732. 

Taxpayer  may  sne  to  set  aside  grant  of  fran- 
chise by  city  made  in  bad  faith  for  leas  than 
could  have  been  obtained.— Adamson  t.  Nassau 

Electric  R.  Co.  (Sup.)  732. 

Control  of  streets. 

Section  04  of  the  consolidation  act  does  not  af- 
fect exclusive  power  given  to  board  of  street 
opening  in  regard  to  laying-  out  streets.— In  re 
Board  of  Street  Opening  and  Improvement  (Sap.) 
594;  In  re  136th  St,  Id. 

Board  of  street  opening  need  not  take  final  ac- 
tion in  a  matter  before  It  on  days  specified  m  pub 
Iished  notice. — In  re  Board  of  Street  Opening  and 
Improvement  (Sup.)  590;  In  re  135th  St,  id. 

Provisions  in  contract  for  lighting  streets  for- 
bidding town  from  diminishing  number  of  lamps 
is  not  so  unreasonable  as  to  lead  to  inference  of 
fraud.— Parfltt  v.  Kings  County  Gas  &  I1L  Co. 
(Sup.)  1111. 

Liability  for  torts. 

Whether  city  was  liable  for  not  maintaining 
barrier  to  prevent  persons  from  falling  off  side- 
walk hrld  a  question  for  the  jury.— Sheridan  v. 
City  of  New  York  (Com.  PI.)  7L 

It  is  negligent  for  a  village  to  allow  building 
materials  to  remain  in  roadway  of  street  at 
night  without  placing  a  light  thereon.  —  Van 
Vranken  v.  Village  of  Clifton  Springs  (Sup! 
329. 


Liabilities  and  indebtednc 

Compromise  of  claim  against  a  village  is  not 
binding  unless  claim  was  legal. — Village  of  Fort 
Edward  v.  Fish  (Sup.)  784. 
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An  agreement  to  sell  Tillage  bonds  with  sev- 
eral months  accrued  interest  at  face  value  is  an 
agreement  to  sell  below  par.— Village  of  Fort 
Edward  v.  Fish  (Sup.)  784. 

Actions. 

Statute  prescribing  special  limitation  of  action 
against  city  for  personal  injuries  is  valid.— Rider 
v.  City  of  Mt.  Vernon  (Sup.)  745. 

Statute  prescribing  special  limitation  of  action 
against  city  for  personal  injuries  caused  by  ob- 
struction in  street  does  not  affect  right  to  sue 
person  who  created  the  obstruction.  —  Rider  t. 
City  of  Mt.  Vernon  (Sup.)  745. 

When  claim  against  city  for  personal  injuries 
caused  by  defective  sidewalk  sufficiently  speci- 
fies place  where  accident  occurred.— Cross  v. 
City  of  Elmira  (Sup.)  947. 

Mutual  Benefit  Insurance. 

See  "Insurance." 


NEGLIGENCE. 

See,  also,  "Carriers";  "Horse  and  Street  Rail- 
roads"; "Master  and  Servant";  "Municipal 
Corporations";  "Railroad  Companies";  "Ship- 
ping." 

Repairs  made  after  accident,  see  "Evidence." 

When  infant's  right  to  recover  for  personal  in- 
juries is  precluded  by  negligence  of  parents. — 
Canavan  v.  Stuyvesant  (Com.  PI.)  53. 

Verdict  for  injuries  caused  by  defendant's  run- 
away horse  will  not  be  disturbed  where  defend- 
ant's driver  left  the  hone  standing  unfastened  in 
the  street.— Wasmuth  v.  Butler  (Sup.)  108. 

When  negligence  of  person  driving  carriage 
will  not  be  imputed  to  his  companion.  —  Van 
Vranken  v.  Village  of  Clifton  Springs  (Sup.) 
329. 

When  defendant  in  action  for  negligence  is  not 
entitled  to  instruction  that  he  is  not  liable  for 
error  in  judgment.— Bittner  v.  Orosstown  St.  Ry. 
Co.  (Super.  Buff.)  672. 

Landlord  held  liable  for  injuries  caused  by  de- 
fective condition  of  premises,  though  he  had  no 
actual  knowledge  thereof.  —  Schmidt  v.  Cook 
(Com.  PI.)  624. 

Owner  of  ship  is  liable  to  passenger  thereon 
for  injury  caused  by  collision  resulting  from  con- 
current negligence  of  both  colliding  vessels.— 
Jung  v.  Starin  (Super.  N.  Y.)  650. 

When  parents  of  child  injured  while  in  street 
unattended  are  not  chargeable  with  negligence. — 
McKenna  v.  Buffalo  Brass  Bedstead  Co.  (Super. 
Buff.)  684. 

Evidence  held  sufficient  to  sustain  a  verdict 
for  plaintiff.— Mitchell  v.  Keane  (Sup.)  1045. 


NEGOTIABLE  INSTRUMENTS. 

Action  for  conversion  of,  see  "Trover  and  Con- 
version." 


When  holder  of  check  need  not  alve  notice  of 
presentment  and  nonpayment  in  order  to  charge 
drawer.— Grant  v.  MacNutt  (Com.  PI.)  62. 

One  who  takes  notes  of  a  third  person  in  pay- 
ment of  a  debt  is  not  a  holder  for  value,  unless 
he  accepted  the  note  in  extinguishment. — Skin- 
ner Engine  Co.  v.  Old  Staten  Island  Dyeing  Es- 
tablishment (Com.  PI.)  82. 

Evidence  held  sufficient  to  show  payment  of 
note  sued  on. — Flour  City  Nat.  Bank  v.  McKay 
(Sup.)  365. 

Instrument  payable  to  order  of  estate  of  a 
decedent  is  a  promissory  note  payable  to  a  fic- 
titious payee.  —  Lewinsohn  v.  Kent  &  Stanley 
Co.  (Sup.)  826. 


NEW  TRIAL. 

Motion  for  new  trial  on  exceptions  ordered  to 
be  heard  at  general  term  in  first  instance  does 
not  raise  question  as  to  preponderance  of  evi- 
dence or  whether  damages  are  excessive. — Sher- 
idan v.  City  of  New  York  (Com.  PI.)  71. 

New  York  Board  of  Fire  Under- 
writers. 

See  "Constitutional  Law";  "Statutes." 

Notice. 

Of  appeal,  see  "Appeal." 

Of  claim  against  city  for  personal  injuries,  see 
"Municipal  Corporations. 

Of  presentment  and  nonpayment,  see  "Negoti- 
able Instruments." 

Removal  of  building  from  fire  limits,  see  "Con- 
stitutional Law." 

Nunc  Fro  Tunc. 

Filing  papers,  see  "Attachment" 


OFFICE  AND  OFFICER. 

See,  also,  "Corporations";  "Municipal  Corpora- 
tions." 

Laws  1894,  c.  717,  exempting  soldiers  and 
sailors  from  the  civil  service  laws,  is  abrogated 
by^Const  1895,  art.  5,  f  9—  In  re  Sweeley  (Sup.) 

Officers  who.  acting  in  good  faith,  make  con- 
tract in  official  capacity  which  is  void,  because 
they  exceed  their  powers,  are  not  personally 
liable.— Olifiers  v.  Belmont  (Com.  PI.)  275. 

Open  Commission. 

See  "Deposition." 

Opinion  Evidence. 

See  "Evidence." 

Orders. 

See  "Assignment" 
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Ordinance. 

Of  board  of  health,  see  "Health." 

Parent  and  Child. 

Mutually  acknowledged  relation,  see  "Descent 

and  Distribution." 
When  negligence  of  parent  will  be  imputed  to 

child,  see  "Negligence." 

Parol  Evidence. 

See  "Evidence." 

PARTIES. 

In  action  of  ejectment,  see  "Ejectment" 
 to  foreclose  mortgage,  see  "Mortgages." 

Principal  in  bond  has  interest  in  subject-mat- 
ter of  action  thereon  against  surety.— Nevins  v. 
Fidelity  &  Casualty  Co.  (Com.  PI.)  43;  In  re 
Mason.  Id. 

Application  to  be  made  party  defendant  will 
not  be  denied  on  the  ground  that  it  should  have 
been  made  by  motion  in  the  action  and  not  by 
petition.  —  Nevins  v.  Fidelity  &  Casualty  Co. 
(Com.  PI.)  43;  In  re  Mason,  Id. 

When  it  is  discretionary  with  the  court  to  al- 
low new  parties  to  be  brought  in. —  Hart  v. 
Kohn  (City  Ct.  N.  Y.)  272. 

Code  Civ.  Proc.  §  452,  authorizing  a  person 
not  a  party  who  has  an  interest  in  the  subject- 
matter  to  be  brought  in,  applies  to  actions  at 
law  as  well  as  suits  in  equity. — Graves  Eleva- 
tor Co.  v.  Masonic  Temple  Ass'n  of  Olean  (Sup.) 
362. 

Evidence  held  sufficient  to  show  that  petitioner 
had  such  an  interest  in  the  controversy  as  en- 
titled him  to  be  made  a  party  defendant. — 
Graves  Elevator  Co.  v.  Masonic  Temple  Ass'n 
of  Oiean  (Sup.)  362. 

It  is  not  a  misjoinder  where  a  receiver  ap- 
pointed by  two  different  courts  sues  in  both  ca- 
pacities.—Bamberger  v.  Fillebrown  (Com.  PI.) 
614. 

In  action  by  trustee  for  damages  to  trust  prop- 
erty, persons  interested  therein  under  the  will 
creating  the  trust  may  be  joined  as  defendants. 
—Roberts  v.  New  York  El.  R.  Co.  (Super.  N.  Y.) 
685. 

In  an  action  for  money  had  and  received,  no 
person  other  than  the  one  in  possession  of  the 
money  need  be  made  defendant.— Walsh  v.  Na- 
tional Broadway  Bank  (Com.  PI.)  998. 

When  next  of  ktn  of  a  decedent  are  proper 
parties  plaintiff  in  an  action  by  his  administra- 
tor for  an  accounting  as  to  property  alleged  to 
belong  to  his  estate.— Peck  v.  Richardson  (Sup.) 
1107. 

Purchasers  at  partition  sale  are  necessary 
parties  to  an  action  to  charge  heirs  with  debts 
of  deceased  owner  of  the  land. — Rogers  v.  Pat- 
terson (Sup.)  1022. 

Partition. 

Parties  to  action,  see  "Parties." 


PARTNERSHIP. 

Agreement  held  not  to  render  property  used  in 
business  of  the  firm  partnership  property.— Van 
Voorhis  v.  Webster  (Sup.)  121. 

Proceeds  of  life  insurance  procured  by  mem- 
ber of  firm,  and  paid  for  out  of  firm  funds, 
held  individual  assets,  and  not  assets  of  firm.— 
Bartlett  v.  Goodrich  (Sup.)  444. 

Agreement  to  advance  money  to  carry  on  busi- 
ness in  consideration  of  sharing  profits  held  not 
to  create  a  partnership. — Orvia  v.  Curtiss  (Com. 
PI.)  589. 

When  executor  who  employs  law  partner  to 
render  legal  services  to  estate  is  not  liable  for 
compensation  for  such  services.— Parker  v.  Day 
(Super.  Buff.)  676. 

Part  Performance. 

See  "Frauds,  Statute  of." 

Passengers. 

Injury  to,  see  "Camera." 

PAYMENT. 

See,  also,  "Accord  and  Satisfaction";  "Negoti- 
able Instruments." 
By  giving  note,  see  "Sale." 

Money  in  defendant's  possession  under  agree- 
ment with  plaintiff  that  it  should  be  applied  to 
sales  thereafter  made  by  defendant  to  plaintiffs 
may  be  applied  to  a  subsequent  sale,  though  de- 
fendant failed  to  apply  it  to  the  first  sale  after 
the  agreement.— Dieckerhoff  v.  Alder  (Com.  PI.) 
698. 

Where  money  received  by  contractor  from 
owner  of  building  is  paid  to  material  man  who 
has  filed  mechanic's  lien,  and  to  whom  the  con- 
tractor is  indebted  on  several  accounts,  a  subse- 
quent lien  claimant  cannot  have  the  payment 
applied  on  materials  furnisned  to  that  building. 
-Orr  v.  Nagle  (Sup.)  879. 

Penalties. 

Action  for,  see  "Highways." 

Perpetuating  Testimony. 

See  "Deposition." 

Personal  Injuries. 

See  "Damagea." 

Physicians  and  Surgeons. 

Competency  to  testify,  see  '  Witness." 

PLEADING. 

Admissions  in,  see  "Evidence." 
In  condemnation  proceedings,  see  "Eminent  Do- 
main." 
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Complaint. 

Complaint  held  not  to  join  cause  of  action  for 
rescission  of  contract  with  another  for  breach 
thereof.— Elwell  v.  McDonald  (Sup.)  450. 

Complaint  stating  cause  of  action  against  de- 
fendant in  representative  capacity  is  not  demurra- 
ble because  he  io  designated  individually  in  sum- 
mons.—Soldiers'  Orphans'  Home  of  St.  Louis  v. 
Sage  (Sup.)  540. 

Complaint  held  to  show  on  its  face  necessity  for 
equitable  relief.— Dunn  v.  Wehle  (City  Ct.  N.  Y.) 


Demurrer. 

When  it  will  not  be  presumed  on  demurrer  to 
the  complaint  that  written  evidence  will  be 
given  on  the  trial  to  support  allegations  as  to 
meaning  of  contract  sued  on. — Winch  v.  Fann- 
ers' Loan  &  Trust  Co.  (Com.  PI.)  279. 

Demurrer  to  separate  answer  brings  up  for 
consideration  only  complaint,  answer  demur- 
red to,  and  demurrer.  —  Wiley  v.  Village  of 
Rouse's  Point  (Sup.)  773. 

A  pleading  is  not  demurrable  on  the  ground 
that  it  is  hypothetical,  but  the  remedy  in  such 
case  is  by  motion.— Wiley  v.  Village  of  Rouse's 
Point  (8up.)  773. 

Answer. 

When  supplemental  answer  will  be  denied  on 
the  ground  of  laches. — Abram  F ranch  Co.  v. 
Shapiro  (City  Ct.  N.  Y.)  9. 

Provision  of  Code,  requiring  different  defenses 
in  same  answer  to  be  separately  stated  and 
numbered,  applies  only  where  court  can  see  that 
more  than  one  offense  is  alleged.— Hatch  v.  Mat- 
thews (Sup.)  332. 

Where  a  defendant  describes  bis  pleading  as  a 
counterclaim,  and  denies  the  allegation  of  the 
complaint,  he  will  be  required  to  separately  state 
and  number  his  defenses  and  counterclaims. — 
Foley  v.  Mercantile  Nat.  Bank  (Com.  PI.)  414. 

Unless  facts  are  pleaded  as  partial  defense,  it 
will  be  assumed  on  demurrer  that  they  were 
pleaded  as  complete  defense.— Mason  v.  Dutcher 
(Cora.  PI.)  689. 

Answer  is  sufficient,  where  it  denies  allegations 
of  complaint,  and  each  and  every  one  of  them, 
except  as  hereinbefore  controverted  or  admitted. 
—Mason  v.  Dutcher  (Com.  PI.)  689. 

Answer  is  sufficient  where  it  denies  allegations 
contained  in  certain  paragraphs  of  the  complaint, 
specifying  them  by  number.— N.  K.  Fairbank 
Co.  v.  Blant  (Sup.)  713. 

Answer  denying  certain  allegations  "upon  in- 
formation and  belief  in  part,  and  in  part  of  their 
own  knowledge,"  is  insufficient— N.  K.  Fair- 
bank  Co.  v.  Blaut  (Sup.)  713. 

When  answer  is  not  subject  to  objection  that 
plaintiff  cannot  ascertain  what  facts  are  con- 
troverted—Wiley  v.  Village  of  Rouse's  Point 
(Sup.)  773. 

Beply. 

Reply  held  to  state  new  matter  inconsistent 
with  complaint.  —  Eidlitz  v.  Rothschild  (Sup.) 
1047. 


Motion  to  make  more  definite  and  cer- 
tain. 

When  objection  to  complaint  should  be  taken 
by  motion  to  make  more  definite  and  certain.— 
Dexter  v.  Village  of  Fulton  (Sup.)  90L 

Motion  to  strike  out. 

When  answer  in  action  for  libel  will  not  be 
stricken  out  as  irrelevant.— Hatch  v.  Matthews 
(Sup.)  332. 

Answer  which  contains  semblance  of  defense 
will  not  be  stricken  out  as  irrelevant  or  redun- 
dant.—Mason  v.  Dutcher  (Com.  PI.)  689. 

Amendment. 

When  opinion  does  not  show  failure  of  court 
to  exercise  its  discretion.  —  Howard  v.  Moller 
(Com.  PI.)  62. 

When  motion  to  amend  pleadings  to  conform 
to  proof  is  insufficient  in  form.— Ullman  v.  Ja- 
cobs (Sup.)  248. 

Proposed  amendment  of  answer  Aefd*  to  set  up 
a  new  defense. — Aldeu  v.  Clark  (Sup.)  454. 

Complaint  on  note  which  answer  alleges  was 
usurious  may  be  amended  by  stating  that  it  was 
a  renewal  of  a  note  not  tainted  with  usury. — 
Sturges  v.  Newcombe  (Super.  N.  Y.)  558. 

Leave  to  file  amended  complaint  will  not  be 
denied  because  it  is  designated  "supplementary 
complaint."— Friable  v.  Averell  (Sup.)  1021. 

When  payment  of  costs  will  be  imposed  as 
terms  of  allowing  amendment.— Frisbie  v.  Aver- 
ell (Sup.)  1021. 

Amended  answer  denying  contract  sued  on 
may  be  served,  though  original  answer  admitted 
it.— National  Pipe-Bending  Co.  v.  Fisher  (Sup.) 
1035. 

Bill  of  particulars. 

Bill  of  particulars  will  not  be  ordered  as  to 
what  constituted  the  alleged  bias  charged  to 
have  been  shown  by  a  party  as  a  judge,  as  the 
bias  may  have  been  exhibited  in  a  manner 
which  could  not  be  shown  by  a  bill  of  partic- 
ulars.—Hatch  v.  Matthews  (Sup.)  332. 

When  bill  of  particulars  will  be  required  in 
action  for  admeasurement  of  dower.— Govin  v. 
De  Miranda  (Sup.)  753. 

Bill  of  particulars  held  not  sufficiently  specific. 
—Baker  v.  Sutton  (Sup.)  1072. 

Pleading  and  proof. 
When  judgment  cannot  be  sustained  because 

Eind  of  liability  not  suggested  by  the  plcad- 
was  submitted  to  the  jury.— Springer  v. 
itcott  (Sup.)  805. 

Proof  of  value  of  services  is  not  admissible  in 
action  on  special  agreement  to  pay  a  certain 
sum  for  such  services.— Marston  v.  Baerenklau 
(Com.  PI.)  994. 

Delay  in  asking  for  leave  to  serve  amended 
answer  held  sufficiently  explained.  —  National 
Pipe-Bending  Co.  v.  Fisher  (Sup.)  1035. 

PLEDGE. 

Execution  of  mortgage  by  guarantor,  in  vio- 
lation of  covenant  contained  in  guaranty,  held 
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not  to  affect  lien  of  person  guarantied  on  prop- 
erty pledged  to  secure  the  guaranty.— Mercan- 
tile Trust  Co.  v.  Atlantic  Trust  Co.  (Sup.)  252. 

Plumbers. 

See  "License." 

Policemen. 

Discharge  of,  see  "Municipal  Corporations." 

Poll  Clerks. 

Appointment,  see  ''Elections  and  Voters." 


POWERS. 

Of  alienation,  suspension  of,  see  "Wills." 
Of  sale,  see  "Trusts." 

When  will  gives  executor  power  In  trust  to 
sell  real  estate.— Strube  t.  Leutzbach  (City  Ct. 
Brook.)  204. 

Power  of  sale  in  will  given  to  trustees  "joint- 
ly and  not  singly"  terminates  on  death  of  either. 
-Herriot  v.  Prime  (Sup.)  970. 


PRACTICE  IN  OTVIL  CASES. 

See,  also,  "Reference." 

Examination  of  party  before  trial,  see  "Dis- 
covery." 

Courts  have  inherent  power  to  resettle  their 
own  orders  so  as  to  conform  to  the  actual  adjudi- 
cation—Robertson v.  Hay  (Com.  PI.)  31. 

In  action  at  law,  where  no  counterclaim  is  in- 
terposed, the  court  cannot  of  its  own  motion 
grant  discontinuance.— Schildwachter  v.  City  of 
New  York  (Com.  PI.)  41. 

When  motion  to  strike  cause  from  calendar 
for  irregularity  in  order  directing  filing  of  note 
of  Issue  will  be  granted  without  first  setting 
aside  such  order.— Tweedy  v.  United  Life  Ins. 
Ass'n  (Com.  PI.)  412. 

When  complaint  will  not  be  dismissed  because 
of  nonservice  of  summons  on  one  of  defendants. 
-Kaliske  v.  Weil  (Com.  PI.)  413. 

An  order  entered  on  a  nnnenumerated  motion 
which  recites  that  it  was  "on  all  the  papers  and 
proceedings  herein"  is  insufficient  —  Faxon  v. 
Mason  (Sup.)  802. 

Prescription. 

Acquisition  of  easements  by,  see  "Easements." 


PRINCIPAL  AND  AGENT. 

Declarations  of  agent,  see  "Evidence." 

A  broker  employed  to  sell  land,  who  during 
negotiations  for  the  sale  is  informed  that  the 
wife  of  the  person  who  employed  him  was  the 
owner  of  the  property,  is  presumed  to  have  dealt 
with  the  husband  as  the  wife's  agent. — Hayden 
*.  Post  (City  Ct.  N.  Y.)  209. 


Evidence  hdd  not  sufficient  to  show  that  third 
person  bad  authority  from  defendants  to  employ 
plaintiff  for  them.— Matteson  v.  Gillett  (Su;u 
471. 

Complaint  hdd  not  to  state  facts  showing  that 
third  person  was  defendant's  agent.— Valen tine 
v.  Applebee  (Sup.)  762. 


PRINCIPAL  AND  SURETY. 

Giving  mortgage  aa  additional  collateral  se- 
curity for  a  debt  secured  by  mortgage  does  not 
extend  time  of  payment  of  the  debt.— Mack  v. 
Anderson  (Sup.)  208. 

Stipulation  to  waive  deficiency  judgment 
made  after  commencement  of  action  to  foreclose 
does  not  affect  liability  of  mortgagor's  sureties. 
—Mack  v.  Anderson  (Sup.)  208. 

When  retaining  employe,  after  discovery  of 
misconduct,  does  not  relieve  surety  from  liabil- 
ity for  other  misconduct  prior  to  the  discovery- 
—Socialistic  Co-operative  Pub.  Ass'n  v.  Hoff- 
mann (Com.  PI.)  695. 

Surety  on  bond  for  faithful  discharge  of  prin- 
cipal's duties  is  liable  for  money  collected  by 
him  in  course  of  his  duty,  and  appropriated  to 
his  own  use,  though  it  was  charged  to  him  on 
his  employer's  books. — Socialistic  Co-operative 
Pub.  Assli  v.  Hoffmann  (Com.  PI.)  696. 

In  an  action  against  a  surety  on  bond  for 
faithful  discharge  of  principal's  duties  aa  em- 
ploye of  plaintiff,  burden  of  proving  defense  that 
plaintiff  ratified  the  breach  of  duty  is  on  defend- 
ant—Socialistic Co-operative  Pub.  Ass'n  v.  Hoff- 
mann (Com.  PI.)  695. 

Change  of  employe's  compensation  from  com- 
missions to  salary,  without  changing  his  duty, 
does  not  affect  liability  of  surety  on  his  bond  for 
faithful  discharge  of  duty.— Socialistic  Co-oper- 
ative Pub.  Ass'n  v.  Hoffmann  (Com.  PL)  695. 

Priority. 
Of  mortgage,  see  "Mortgages." 

Privileged  Communications. 

See  "Witness." 

Probate. 

See  "Wills." 

Process. 

See  "Writs." 

Abuse  of,  see  "Abuse  of  Process." 

PUBLIC  LANDS. 

Assignee  of  purchaser  of  land  from  state  may 
recover  purchase  money  from  the  state  on  fail- 
ure of  title— In  re  Harris  (Sup.)  1102. 

Commissioners  of  land  office,  in  refusing  claim 
for  purchase  money  of  land  sold  for  taxes,  act 
ministerially.— In  re  Harris  (Sup.)  1102. 
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When  statute  of  limitations  begins  to  ran,  if 
at  all,  against  claim  for  failure  of  title  to  land 
purchased  from  state.— In  re  Harris  (Sup.)  1102. 

Public  Policy. 

See  "Contracts." 


PUBLIC  PRINTER. 

When  extra  copies  of  bills  called  for  by  joint 
resolution  cannot  be  considered  in  determining 
who  ib  lowest  bidder  for  legislative  printing. — 
People  v.  Palmer  (Sup.)  1088. 

QUIETING  TITLE  —  REMOVAL 
OF  CLOUD. 

When  action  will  lie  to  remove  cloud  from 
title  caused  by  execution  sale.— Travis  t.  Phelps 
(Sup.)  744. 

Qui  Tarn  and  Penal  Actions. 

See  "Highways." 


RAILROAD  COMPANIES. 

See,  also,  "Carriers";  "Horse  and  Street  Bail- 
roads." 

Construction  of,  see  "Eminent  Domain." 

Contributory  negligence  of  person  injured  at 
crossing,  held  a  question  for  jury.— Miles  v.  Fon- 
da, J.  &  G.  R.  Co.  (Sup.)  729. 

Contributory  negligence  of  a  person  injured  at 
a  crossing  had  a  question  for  the  jury.— Med- 
daugh  t.  New  York,  O.  &  W.  Ry.  Co.  (Sup.) 
793. 

Evidence  that  grade  of  railroad  was  steep  at 
place  where  fire  was  set  by  engine  is  material.— 
Frier  v.  President,  etc.  of  Delaware  &  H. 
Canal  Co.  (Sup.)  880. 

Evidence  held  not  sufficient  to  show  that  fire 
escaping  from  defendant's  locomotive  was 
caused  by  defendant's  negligence.— Frier  v.  Pres- 
ident, etc.,  of  Delaware  &  H.  Canal  Co.  (Sup.) 

ooU. 

One  who  goes  on  railroad  where  tracks  are 
double,  immediately  after  trains  have  passed 
before  train  coming  on  other  track  will  be  ob- 
served, is  guilty  of  contributory  negligence.— 
Purdy  v.  New  York  Cent  &  H.  R.  R.  Co.  (Sup.) 
952. 

Negligence  on  part  of  company  cannot  be  pre- 
sumed merely  from  the  fact  that  accident  hap- 
pened at  a  crossing.— Burk  v.  President,  etc.,  of 
Delaware  &  H.  Canal  Co.  (Sup.)  986. 

Excessive  charges  by  existing  railroad  do  not 
show  that  public  convenience  and  necessity  re- 
quire another  railroad.— In  re  Amsterdam,  J.  & 
G.  B.  Co.  (Sup.)  1009. 

Real-Estate  Agents. 

See  "Factors  and  Brokers." 


Rearmament. 

See  "Appeal." 

RECEIVERS. 

In  supplementary  proceedings,  see  "Execution." 
Set-off  in  action  by,  see  "Set-Off  and  Counter- 
claim." 

When  rea.uired  to  giye  security  for  costs,  see 

It  is  improper  to  grant  ex  parte  order  requiring 
receiver  to  allow  the  sheriff  to  levy  attachment 
on  assets  in  his  possession.— White  v.  Frank  el 
(Sup.)  1. 

RECORDS. 

Of  deed,  see  "Deeds." 

Of  mortgages,  see  "Mortgages.** 

On  appeal,  see  "Appeal." 

Trial  court  has  power  to  strike  out  findings  aft- 
er adjournment  of  term  on  ground  that  they  were 
immaterial,  and  to  prevent  abuse  thereof  in  other 
litigations— Boyd  v.  Campbell  (Super.  N.  Y.) 

Recorder. 

Of  court  of  general  sessions,  see  "Judge." 


REFERENCE. 

Beference  will  be  directed  in  an  action  for 
goods  sold,  where  sales  were  on  10  different 
dates,  and  covered  133  items.  —  Cochrane  Car- 
pet Co.  v.  Howells  (Sup.)  309. 

Beference  will  net  be  ordered  in  common-law 
action  where  it  does  not  appear  that  examination 
of  long  account  will  be  necessary.  —  Dalzell  v. 
Fnhy's  Watch-Case  Co.  (Super.  N.  Y.)  564. 

Provision  in  interlocutory  judgment  that  dam- 
ages shall  be  ascertained  thereafter  "in  such  man- 
ner as  the  court  may  direct"  does  not  authorize 
reference  to  ascertain  damages  unless  reference 
in  such  case  is  authorized  by  statute.— Jacquelin 
v.  Manhattan  By.  Co.  (Super.  N.  Y.)  655;  You- 
mans  v.  Same,  Id. 

Order  referring  cause  to  referee  to  take  and 
state  account  of  defendant  as  to  transactions 
with  corporation  of  which  he  was  an  officer,  is 
not  authorized,  unless  court  finds  that  defend- 
ant was  guilty  of  fraud,  etc.,  as  charged  in  the 
the  complaint— Stokes  v.  Stokes  (Sup.)  1024. 

It  is  within  discretion  of  referee  to  report  in 
favor  of  interlocutory  judgment— Manning  t. 
Manning  (Sup.)  1029. 


RELEASE  AND  DISCHARGE. 

See,  also,  •'Compromise." 

Effect  of  release  of  cause  of  action  can  be 
avoided  only  on  the  ground  of  mutual  mistake, 
or  of  mistake  of  one  party  and  fraud  of  the  oth- 
er.— Walbourn  v.  Hingsten  (Sup.)  117. 
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One  who  is  liable  to  several  on  a  joint  con- 
tract ia  not  discharged  from  all  liability  by  pay- 
ing one  of  the  joint  contractors  a  part  of  the 
claim,  and  taking  release  from  him.— Lansing 
t.  Bliss  (Sop.)  810. 

Evidence  hdd  net  sufficient  to  show  that  re- 
lease was  procured  by  fraud.— Dorwin  v.  West- 
brook  (Sup.)  449. 

Eemedies. 

Election  of,  see  "Election  of  Remedies.'' 

Bent. 

See  "Landlord  and  Tenant." 


REPLEVIN. 

On  dismissal  of  complaint,  return  of  goods  to 
parties  who  do  not  ask  therefor  will  not  be  or- 
dered.—Sheehan  v.  Golden  (Sup.)  109. 

Reply. 

See  "Pleading." 

Rescission. 

Of  contract,  see  "Contracts";  "Equity";  "Plead- 
ing." 

Of  order,  inherent  power  of  court  see  "Prac- 
tice in  Civil  Cases." 
Of  sale,  see  "Sale." 

Residence. 

What  constitutes,  see  "Attachment** 

Res  Judicata. 

See  "Judgment" 

Reversal. 

See  "Appeal."  * 

Review. 

See  "Appeal." 

Revival. 

See  "Abatement  and  Revival." 

Sailor. 

Exemption  from  civil  service  lawa,  see  "Office 
and  Officer." 

RAT.Tft. 

For  taxes,  see  "Taxation." 

Of  trust  property,  see  "Trusts." 

Restraining  sale  of  chattels,  see  "Injunction." 

Giving  note  for  price  of  goods  is  not  a  pay- 
ment.—Guilford  v.  Mulkin  (Sup.)  134. 


When  sale  will  not  be  rescinded  for  false  rep- 
resentations of  buyer.— BrinkerhoS  v.  SartweU 
(Sup.)  162. 

Evidence  hdd  admissible,  as  bearing  on  good 
faith  of  purchaser  in  refusing  to  accept  goods 
sold  by  sample.— Van  Camp  Packing  Co.  v.  Mc- 
Guire  (Sup.)  210. 

Evidence  hdd  sufficient  to  show  intention  to 
accept  goods.— Allen  v.  Grove  Springs  Hotel  & 
Steamboat  Co.  (Sup.)  355. 

Seller  under  contract  of  conditional  sale  by  re- 
taking the  goods  on  default  in  payment  of  notes 
given  for  price  exercises  option,  and  cannot  after- 
wards sue  on  the  notes.— Earie  v.  Robinson  (Sup.) 
606. 

Evidence  hdd  not  sufficient  to  prove  warranty. 
—McDonald  v.  Nose  (Super.  Buff.)  661. 

Satisfaction. 

See  "Accord  and  Satisfaction." 

Security. 
For  costs,  see  "Costs." 

Service. 

Of  summons,  see  "Writs." 

SET-OFF  AND  COUNTER- 
CLAIM. 

Against   attorney's   lien,  see  "Attorney  and 

Client" 

Discovery  to  enable  defendant  to  frame  coun- 
terclaim, see  "Discovery." 

In  condemnation  proceedings,  see  "Eminent 
Domain." 

When  claim  against  corporation  cannot  be  set 
off  in  action  by  receiver  of  corporation.— Hall  v. 
Holland  House  Co.  (Com.  PI.)  50. 

Counterclaim  is  not  demurrable  because  de- 
fendant does  not  demand  an  affirmative  judg- 
ment—Blaut  v.  Borchardt  (City  Ct  N.  Y.)  273. 

Answer  in  action  on  contract  setting  up 
breach  of  collateral  contract  as  counterclaim. 
hdd  insufficient.— Hurst  v.  Cresson  &  Clearfield 
Coal  &  Coke  Co.  (Sup.)  813. 

In  action  by  receiver  for  conversion  of  goods 
of  insolvent  corporation,  defendant  cannot  offset 
price  of  goods  previously  sold  by  him  to  corpo- 
ration.—McQueen  v.  New  (Sup.)  395. 

Reply  denying  counterclaim  in  answer,  and  set- 
ting up  cause  of  action  distinct  from  that  alleged 
in  complaint,  is  a  counterclaim  to  a  counterclaim, 
and  unauthorized.  —  Fitzgerald  v.  Rightmejer 
(Sup.)  593. 

Defendant  is  not  obliged  to  set  up  as  counter- 
claim independent  cause  of  action  existing  in  bis 
favor  when  actior  was  commenced.— Can toni  v. 
Forster  (Super.  N.  Y.)  645. 

When  unmatured  claim  is  not  available  as  a 
counterclaim.  —  Heidelbach  v.  National  Park 
Bank  (Sup.)  794. 
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When  reply  does  not  allege  counterclaim  to  a 
counterclaim.— Warfield  t.  Weeks  (Sup.)  1093. 

Shade  Trees. 

Measure  of  damages  for  cutting,  see  "Dam- 
ages." 

Right  to  plant,  see  "Highways." 

SHIPPING. 

Liability  of  ship  owner  for  injuries  to  passen- 
gers, see  "Negligence." 

Illuminating  gas,  compressed  in  steel  cylin- 
ders of  insufficient  strength  to  hold  it,  though 
liable  to  explode  by  reason  of  its  natural  tend- 
ency to  expand,  is  not  within  Rev.  St.  U.  S. 
I  4472,  forbidding  the  carrying  of  certain  dan- 
gerous articles  on  passenger  vessels.— Egan  v. 
New  Jersey  Steamboat  Co.  (Sup.)  791. 

Slander. 

See  "Libel  and  Slander." 

Soldiers. 

Exemption  from  civil  service  laws,  see  "Office 
and  Officer." 

STARE  DECISIS. 

Decision  by  judge  of  city  court  that  certain 
papers  must  be  filed  with  clerk  thereof  will  not 
be  disturbed,  where  it  has  been  acted  on  for  sev- 
eral years —People  v.  McGoldrick  (Sup.)  441. 

STATES  AMD  STATE  OFFI- 
CERS. 

Requirement  of  Laws  1837,  c.  150,  §  24,  that 
loan  commissioners  shall  receive  payments  at 
their  own  office,  is  complied  with  where  commis- 
sioners transacted  all  their  business  at  register's 
office.— Goodhart  v.  Street  (Super.  N.  Y.)  687. 


Loan  made  by  commissioners  on  unimproved 
instead  of  improved  property,  as  required  by 
Laws  1837,  c.  150,  does  not  render  mortgage 
given  to  commissioners  void. — Goodhart  v.  Street 
(Super.  N.  Y.)  687. 


STATUTES. 

Repeal  by  adoption  of  constitution,  see  "Con- 
stitutional Law." 
Restraining  violation,  see  "Injunction." 

Laws  1865,  c.  565,  8  4,  relating  to  laying  out 
streets  north  of  155th  street,  was  repealed  by 
the  consolidation  act. — In  re  Board  of  Street 
Opening  (Sup.)  299;  In  re  Audubon  Ave,  Id. 

Provision  of  county  law  (Laws  1892,  c.  686, 
§  233).  that  officer  who  receives  money  in  which 
any  city  has  an  interest  shall  pay  it  over  to 
county  treasurer,  repeals  provision  of  Buffalo 
city  charter  (Laws  1891,  c  105,  §  385),  direct- 
ing officer  who  collects  fines  imposed  by  city  jus- 
tices of  Buffalo  to  pay  the  same  over  to  the 
city  treasurer.— City  of  Buffalo  v.  Neal  (Sup.) 
346. 

Where  a  statute  abrogated  by  a  subsequent 
adopted  constitutional  provision  amended,  and 
by  implication  repealed,  a  previous  statute,  the 
terms  of  which  are  in  harmony  with  the  consti- 
tution, the  previous  statute  is  revived. — In  re 
Sweeley  (Sup.)  369. 

When  trust  estate  is  eatopped  to  dispute  valid- 
ity of  assignment  by  trustee  for  bonds  purchased 
with  trust  funds. — Roosevelt  v.  Land  &  River 
Imp.  Co.  (Sup.)  536. 

Laws  1867,  c.  846,  creating  the  New  York 
Board  of  Fire  Underwriters,  is  a  public  act,  so 
far  as  it  authorizes  the  board  to  provide  a  fire 
patrol.— New  York  Board  of  Fire  Underwriters 
v.  Metropolitan  Lloyds  of  New  York  City  (Sup.) 
547. 

When  construction  given  to  statute  by  execu- 
tive officers  will  prevail.— In  re  Board  of  Street 
Opening  and  Improvement  (Sup.)  594;  In  re 
136th  St.,  Id. 


STATUTES  CONSTRUED. 


NEW  YORK. 
CossTiTCTioy. 

Art.  5.  8  9  

Art.  8,  §  14  


369 
602 


Cods  or  Civil  Procedure. 

Ch.  8.  tit  1,  §§  721-723. .  929 

Ch.   12   89 

Ch.   23    467 

Ch.  23.  Amended  by  Laws 

1890,  ch.  247   029 

S  66  1079 

5t  431   079 

§  452   43.  362 

S  500   713 

H  501,  502   no 

5  507    332.  414 

8  514  1047 


|  549,  subd.  4  367 

I  610   47 

§  649,  subd.  3  1095 

§  650   546 

|  731  et  seq   94 

§  780   176 

I  817   836 

|  829  138,  477 

8  834    873 

§  836  198,  873 

§  872   177,  723 

8  1005   60 

§  1011  et  seq  O-'O 

8  1309   89 

§  1316  1024 

8  1420   188 

8  1502   038 

§  1597   102 

8  1780  821,  1081 

§  1785,  subd.  4  708 


5  1913  712 

18  2433,  2442,  2444,  2459.  132 

8  2559   907 

}  2709    424 

2718  115 

2947   103 

304(5   954 

3073   158 

3156   415 

3191  87,  617,  094 

3192   89 

3247   87 

3251  158,  581 

3253    085 

3256    582,  907 

3258   188 

32(>8   417 

331 S   907 

3357  ct  seq  944 

3300  930 
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5  3368    929 

|  3372   944 

Code  of  Criminal  Procedure. 
i  721   337 

Penal  Code. 

i  528....,   989 

i  592   524 

Revised  Statutes. 

Volume  1. 

Page  198,  |  6  1102 

Page  732,  8  147    866 

Page  754,  §  23    767 

Volume  2. 

Page  64,  |  42   575 

Page  137,  $3  1,  8  1037 

Eighth  Edition. 

Volume  4. 
Page  2472,  |  18  604,  665 

City  Charted 

Brooklyn,   tit   14,   §  51. 

Laws  1888,  ch.  583. ...  869 
Buffalo.   Laws   1891,  ch. 

105,  |  385    346 

Rochester,    8    16.  Laws 

1892,  ch.  190  141 

Laws. 

1803,  ch.  70   594 

1837,  ch.  150,  H  24,  30. . .  687 


1848,  ch.  40,  f  10  1031 

1851,  ch.  207,  §  4.  Amend- 
ed by  Laws  1804,  ch.  712  467 

1853,  ch.  333.  §  2  1031 

1855,  ch.  427,  |  68   433 

1857,  ch.  456,  {3  388 

1863,  ch.  93   892 

1865,  ch.  565.  |  4  209 

1867,  ch.  846    547 

1870,  ch.  291,  tit.  1.  5  7. 

Amended  by  Laws  1888, 

ch.  172  181 

1874,  ch.  604   299 

1879,  ch.  248    911 

1880,  ch.  209   926.  1042 

1882.  ch.  409.  Amended  by 

Laws  1892,  ch.  714,  18 

313-315   1042 

1882.  ch.  410.  85  10.  94. ..  594 

1882.  ch.  410,  §  604   703 

1882.  ch.  410,  8  621   702 

1882,  ch.  410.  8  955    594 

1884,  ch.  410,  8  4.  Amend- 
ed by  Laws  1886,  ch.  29  369 

1854.  ch.  535   947 

18N5.  ch.  342   343 

18sr,,  ch.  342.  8  15   398 

1885,  ch.  448   433,  434 

1885,  ch.  483    243 

1886,  ch.  29   369 

1S,V>,  p.  986   959 

1888,  ch.  172  181 

1888,  ch.  583.  tit.  14,  8  51. 
Brooklyn  City  Charter..  869 

1889.  ch.  291.  Auiende.l  by 
Laws  1890.  ch.  314.  .929,  944 

1889,  ch.  357    747 

1890,  ch.  95   929 


1890.  ch.  247  92> 

1890,  ch.  314  929.  944 

1890,  ch.  54J5,  8  161  1<»'.» 

1890,  ch.568,  8f  104.105. .  3*1 

1891,  ch.  7  11» 

1891,  ch.  105.  f  385.  Buf- 
falo City  Charter  34»5 

1892,  ch.  169   243 

1892.  ch.  185  Vili 

1892,  ch.  190.  8  16.  Roch- 
ester City  Charter  141 

1892,  ch.  233   34*i 

1892,  ch.  301  751 

1892.  eh.  331   273 

1892.  ch.  339,  8  2   2M 

1892.  ch.  399,  8  2   57* 

1892.  ch.  399,  §8. 10,  11,  13  38J 

1892.  ch.  439.  8  4  ft  I. 

1892,  ch.  592   1> 

1892,  ch.  602.  I  5  £» 

1892.  ch.  676.  5  59  1U* 

1892,  ch.  680,  88  11.  12...  1W 
1892.  ch.  682,  88  72,  77..  .10** 

1892.  ch.  687.  8  14  Ill* 

1892,  ch.  687,  |  15  

64,  143,  4*3 

1892,  ch.  687,  f  28  S»i 

1892,  ch.  688,  §  48  326,  5 IT. 

1892,  ch.  688,  8  52   244 

1892,  ch.  690,  8  14  Stt 

1892.  ch.  690,  8  43   7«r? 

1892.  ch.  690,  8  76  S34 

1892,  ch.  690.  88  111.  113..  7<e> 

1892.  ch.  714,  88  313-315.. 1*12 

1893.  ch.  219  89U 

1893,  ch.  661.  f  21  951 

1894,  ch.  712  4o7 

1894,  ch.  717  3® 


Stay. 

Of  proceedings,  see  "Appeal." 

Stenographers. 

Right  to  tax  fees  of  as  disbursements,  see 
,7Costs." 

Stockholders. 

See  "Corporations." 

Streets. 

See  "Municipal  Corporations.'* 

Summary  Proceedings. 

To  compel  attorney  to  pay  over  money,  see  "At- 
torney and  Client" 
To  recover  real  estate,  see  "Landlord  and  Ten- 
ant" 

Summons* 

See  "Writs." 

Supplementary  Proceedings. 

See  "Execution." 


Surety. 

See  "Principal  and  Surety." 

Surrogate. 

See  "Courts." 

Jurisdiction  to  construe  will,  see  "Wills." 

Surveys. 

See  "Boundaries." 

Suspending  Power  of  Alienation 

See  "Wills." 

TAXATION. 

Of  costs,  see  "Costs." 

Of  legacies,  collateral  inheritance,  etc.,  see  "De- 
scent and  Distribution." 

After  an  assessment  has  been  corrected,  it  can- 
not be  increased  without  20  days'  notice  to  the 
property  owner.— People  v.  Barker  (Sup.)  190. 

Debts  incurred  by  foreign  corporation  in  ac- 
quiring capital  employed  by  it  in  New  York  wil! 
not  be  deducted  «n  assessing  such  property.— 
People  v.  Barker  (Sup.)  22L 
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Matters  not  presented  to  assessors  on  appli- 
cation to  correct  assessment  will  be  considered 
on  proceeding  to  review  it. — People  t.  Barker 
(Sup.)  221. 

Dividend  declared  by  corporation,  and  to  be 
payable,  is  not  a  taxable  asset.— People  v.  Bar- 
ker (Snp.)  388. 

Statute  giving  remedy  to  owner  of  land  sold 
for  taxes  does  not  apply  where  state  became  the 
purchaser,  unless  authority  is  also  given  to  pro- 
ceed against  the  state.— Turner  v.  Boyce  (Sup.) 
433. 

Sale  for  taxes  assessed  in  part  on  other  land  is 
void.— Turner  v.  Boyce  (Sup.)  433. 

Where  defects  in  proceeding  to  sell  for  taxes 
are  jurisdictional,  they  cannot  be  remedied  by 
curative  statute.— Turner  v.  Boyce  (Sup.)  433. 

Laws  1886,  providing  that  tax  deed  shall  be 
conclusive  evidence  of  title  two  years  after  it 
was  recorded,  does  not  apply  to  deeds  of  unoccu- 
pied land  recorded  in  violation  of  act  of  1855.— 
Turner  v.  Boyce  (Sup.)  433. 

Assessment  of  occupied  land  as  nonresident  is 
absolutely  void.— Turner  v.  Boyce  (Sup.)  433. 

Under  Laws  1880,  c.  269.  the  return  of  a  writ 
of  certiorari  to  review  a  tax  assessment  is  not 
conclusive  on  the  assessors.— People  v.  Palmer 
(£>up.)  926. 

Mortgagee  in  possession  is  not  entitled  to  sur- 
plus arising  on  tax  sale  of  mortgaged  premises 
in  city  of  Brooklyn.— Sutherland  v.  City  of 
Brooklyn  (Sup.)  959. 

No  deduction  on  account  of  debts  will  be  al- 
lowed in  assessing  property  of  foreign  corpora- 
tion.—People  v.  Barker  (Sup.)  1019. 

Owner  of  property  assessed  in  name  of  an- 
other is  aggrieved  by  an  unequal  or  erroneous 
assessment  thereon.  —  People  v.  Barker  (Sup.) 
1042. 

Assessment  of  shares  of  bank  stock  in  name 
of  person  appearing  on  list  of  stockholders  is 
valid,  as  against  a  person  to  whom  the  shares 
had  been  transferred  before  the  assessment- 
People  v.  Barker  (Sup.)  1042. 

TENANCY  IN  COMMON. 

When  tenant  in  common  is  in  possession  of 
premises  under  lease  from  cotenant,  and  there- 
fore liable  for  rent  on  holding  over.— Valentine 
v.  Healey  (Sup.)  246. 

Tenant  in  common  is  not  liable  to  cotenant 
for  rent  or  for  use  and  occupation,  unless  he 
excludes  such  cotenant  from  possession.— Valen- 
tine v.  Healey  (Sup.)  246. 

Tenant. 

*>ee  "Landlord  and  Tenant." 


TENDER. 

Provisions  of  Code  for  tender  after  action 
brought  do  not  apply  to  district  courts  of  New 
York  City.-EllenBtein  v.  Klee  (Com.  PL)  94. 


Theaters  and  Shows. 

Theatrical  contract,  see  "Contracts." 

Time. 

Of  essence  of  contract,  see  "Vendor  and  Pur- 
chaser." 

Of  taking  appeal,  see  "Appeal.* 

Title. 

Marketable  title,  see  "Vendor  and  Purchaser. ' 

Torts. 

Action  for  torts  committed  in  another  state, 

see  "Conflict  of  Laws." 
Liability  of  city,  see  "Municipal  Corporations." 

TRADE-MARKS  AND  TRADE- 
NAMES. 

Term  "granite,"  applied  to  kitchen  ware  man- 
ufactured under  a  patent,  may  be  used  by  the 
public  on  expiration  of  the  patent.— St.  Louis 
Stamping  Co.  v.  Piper  (Sup.)  443. 

Evidence  held  not  sufficient  to  sustain  judg- 
ment for  plaintiff  in  action  to  recover  penalty 
for  wrongfully  using  label  of  trade  unions.— 
Higgins  v.  Dakin  (Sup.)  890. 

Transfer  Tax. 

See  "Descent  and  Distribution." 

Trespass. 

Measure  of  damages  for  cutting  shade  trees, 

see  "Damages." 
Right  to  plant,  see  "Highways." 

TRIAL. 

See,  also,  "Appeal";  "Evidence";  "Judgment";. 
"Pleading"; -'Practice  in  Civil  Oases'7;  "Ref- 
erence" ^'Witness." 

Failure  to  ask  for  dismissal  of  complaint  at 
close  of  case  is  concession  that  there  was  a  ques- 
tion of  fact.— Rouse  v.  Printers'  Exchange  Co. 
(Com.  PL)  65. 

Where  right  to  jury  trial  has  been  waived,  it 
is  discretionary  with  the  court  to  allow  jury- 
trial.— Boyd  v.  Boyd  (Com.  PL)  74. 

Setting  cause  for  trial  at  equity  term,  waives 
right  to  jury  trial.— Boyd  v.  Boyd  (Com.  PL)  74. 

Findings  as  to  matter  not  alleged  will  not  be 
made,  though  evidence  is  given  on  the  trial.— 
Ullman  v.  Jacobs  (Sup.)  248. 

When  party  is  entitled  to  go  to  the  jury  on  is- 
sues not  within  the  pleadings,  but  presented  by 
the  evidence.— Phillips  v.  Lewis  (Sup.)  258. 

Where  both  parties  ask  direction  of  verdict, 
leave  will  not  be  granted  to  one  of  them  to  go  to 
the  jury,  unless  he  specifies  the  questions  to  be 
submitted  to  the  jury.— Groves  v.  Acker  (Sup.). 
406. 
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TKOVER  AND  CONVERSION. 

Waiver  of  conversion,  see  "Action." 

Demand  and  refusal  mast  be  shown,  to  main- 
tain trover  against  one  who  receives  property  in 
good  faith,  ignorant  of  the  want  of  title  in  the 
one  from  whom  he  received  it.— Hovey  v.  Brom- 
ley (Sup.)  400. 

One  who  wrongfully  obtains  possession  of  a 
bill  of  exchange  belonging  to  another,  and  ob- 
tains the  money  thereon,  is  guilty  of  conver- 
sion.—Lawatsch  v.  Cooney  (Sup.)  7715. 

Trover  will  lie  for  conversion  of  bill  of  ex- 
change.—Lawatach  v.  Cooney  (Sup.)  775.  # 

Receiving  goods  shipped  under  contract  of 
sale  after  notifying  seller  that  goods  would  not 
be  received  held  a  conversion.— Van  Houten  v. 
Pye  (Sup.)  838. 

One  who  has  the  title  to  goods  may  maintain 
an  action  for  the  conversion  thereof,  though  he 
never  had  possession.  —  Van  Houten  v.  Pye 
(Sup.)  838. 


TRUSTS. 

Power  of  sale  held  not  to  apply  to  property 
purchased  by  trustee  as  investment.— Hatt  v. 
Hagaman  (Sup.)  5. 

When  trustee  is  liable  for  acts  of  cotrustee.— 
In  re  Litzenberger'a  Estate  (Sup.)  155. 

Assignment  which  describes  assignor  as  a  trus- 
tee puts  assignee  on  inquiry  as  to  assignor's  pow- 
er to  make  the  assignment. — Suarez  v.  De  Mon- 
tigny  (Sup.)  292. 

Provision  in  trust  deed,  limiting  power  of  trus- 
tee to  sell  trust  property,  except  with  written 
consent  of  cestui  que  trust,  is  valid.— Suarez  v. 
De  Montigny  (Sup.)  292. 

Provision  in  trust  deed  that  trustee  may  sell 
trust  property  only  with  written  consent  of  ces- 
tui que  trust  cannot  be  waived* — Suarez  v.  De 
Montigny  (Sup.)  292. 

Intention  to  create  trust  held  abandoned,  and 
codicil  to  will  executed  in  place  thereof.— Bliss 
v.  Fosdick  (Sup.)  317. 

Devise  in  trust  during  the  minority  of,  and  for 
the  benefit  of,  certain  infants,  creates  a  valid 
trust  to  collect  rents  of  the  land  devised  during 
the  beneficiaries'  trust  —  Mullins  v.  Mullins 
(Sup.)  430. 

Receiver  in  partition  suit  is  prohibited  by  his 
position  from  purchasing  at  partition  sale  with- 
out the  consent  of  the  parties.— Jahn  v.  Gleason 
(Sup.)  447;  Roediger  v.  Same,  Id.;  Messuik  v. 
Same,  Id. 

Wrongful  assignment  by  trustee  of  securities 
purchased  with  trust  funds,  does  not  divest  title 
of  trust  estate,  as  between  the  trustee  and  the 
trust  estate.— Roosevelt  v.  Land  &  River  Imp. 
Co.  (Sup.)  536. 

Person  for  whose  benefit  trustee  wrongfully 
pledges  trust  property  may  be  compelled  to  make 
necessary  payment  to  release  pledgee's  lien, — 
Roosevelt  v.  Land  &  River  Imp.  Co.  (Sup.)  536. 


When  trustee  has  power  to  bind  estate  by  con- 
tract for  the  benefit  thereof.— Manner  v.  Low 
(Sup.)  719. 

When  substituted  trustee  may  make  pay  men  ti 
ordered  to  be  made  by  original  trustee.— In  re 
Appley  (Sup.)  724. 

Where  a  trustee  mixes  trust  money  with  hi* 
own  money  in  bank  checks  drawn  thereon  will 
be  first  applied  to  the  trustee's  own  money.— 
Heidelbach  v.  National  Park  Bank  (Sup.)  794. 

Interlocutory  judgment  on  accounting  is  Buffi- 
cient  where  it  provides  for  taking  the  account:* 
of  expenses  of  administering  trust,  though  it 
does  not  decide  whether  any  of  the  expenses 
should  be  allowed.— Rogers  v.  New  York  &  T 
Land  Co.  (Sup.)  840. 

Trustee  does  not  forfeit  his  right  to  commis- 
sions for  receiving  principal  of  trust  estate  mere- 
ly by  making  application  for  leave  to  resign 
where  he  does  not  obtain  such  leave.— Linsly  v. 
Bogert  (Sup.)  975. 

Declarations  of  trust  heid  sufficient  to  pass 
property  to  trust  estate,  as  against  trustee.— 
Butler  v.  Weeks  (Sup.)  1090. 

Undertaking. 

On  appeal,  see  "Appeal." 

Undue  Influence. 

See  "Wills." 

Use  and  Occupation. 

Liability  of  tenant  in  common  to  co tenant,  see 
"Tenancy  in  Common." 


USURY. 

When  usury  is  a  question  for  the  jury.— Davis 
v.  Myers  (Sup.)  352. 

Note  based  cn  usurious  agreement,  or  given 
pursuant  to  compromise  of  such  agreement  is  al- 
so usurious.— Orvis  v.  Curtias  (Com.  PL)  589. 

Agreement  to  furnish  capital  to  carry  on  busi- 
ness in  consideration  of  sharing  profits,  with  guar- 
anty against  loss,  and  for  a  certain  per  cent,  held 
usurious. — Orvie  v.  Curtias  (Com.  Pi.)  589. 


VENDOR  AND  PURCHASER. 

See,  also,  "Public  Lands." 

Right  of  vendor  to  remove  building  from  land, 
see  "Fixtures." 

Purchaser  from  bidder  at  trustee's  sale,  hM  a 
bona  fide  purchases.— Anderson  v.  Blood  (Sup.* 
233. 

Title  of  vendor  held  not  marketable.— William- 
son v.  Banning  (Sup.)  259. 

Time  is  of  the  .essence  of  a  contract  to  pur- 
chase land  during  a  "boom"  for  speculative  pur- 
poses.—Spaulding  v.  Fierle  (Sup.)  402. 

Vendee  cannot  refuse  title  because  value  of 
land  depreciated  after  contract,  where  delay  in 
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completing  contract  was  not  caused  by  vendor.— 
Styles  v.  Blnme  (Com.  PI.)  620. 

Mere  pendency  of  action  and  filing  of  lis  pen- 
dens attacking  vendor's  title  do  not  render  the 
tide  defective.— Styles  v.  Blnme  (Com.  PI.)  620. 

When  statement  by  vendor  as  to  quantity  of 
land  was  expression  of  opinion  and  not  repre- 
sentation.—Wheeler  v.  Robinson  (Sup.)  921. 

Veterans. 

Exemption  from  civil  service  laws,  see  "Office 
and  Officer." 

Vice  Principal. 

See  "Master  and  Servant." 

Warranty. 

See  "Insurance";  "Sale." 

Waters  and  Water  Courses. 

Condemnation  of,  see  "Eminent  Domain." 


WILLS. 

Testamentary  capacity. 

Erroneous  belief  of  testator  does  not  invalidate 
will,  unless  it  was  an  insane  delusion.— In  re 
O'Dea's  Will  (Sup.)  468. 

Fraud  and  undue  influence. 

Evidence  held  not  sufficient  to  show  that  de- 
vise was  procured  by  fraud  and  deceit.— In  re 
Webb's  Will  (Sup.)  968;  In  re  Janes.  Id. 

Validity  and  requisites. 

Validity  of  devise  to  infants  held  not  affected 
by  trust  created  in  the  property  devised  during 
their  minority.— Mullins  v.  Mullins  (Sup.)  430. 

Probate. 

Decree  of  surrogate  refusing  to  admit  will  of 
realty  to  probate  is  not  conclusive  on  devisees  as 
to  validity  of  will.— Corley  v.  McElmeel  (Sup.) 


Cancellation. 

Will  may  be  canceled  by  drawing  lines  through 
signature  with  intent  to  revoke.— In  re  Brookman 
(Sure.)  575. 

Evidence  hdd  sufficient  to  show  that  lines 
drawn  through  signature  to  codicil  were  made 
with  intent  to  revoke  both  will  and  codicil.— In  re 
Brookman  (Sure.)  575. 

Construction. 
Provision  that  testator's  son  should  have  a 

"home"  on  the  farm  held  to  require  son  to  ren- 
der services  in  return  for  his  home.— Soper  v. 
Halsey  (Sup.)  105. 

Will  and  codicil  held  to  constitute  one  paper. 
-In  re  Hardenburg's  Will  (Sup.)  150. 

Will  held  to  dispose  of  residuum  of  estate. — 
Wyman  v.  Woodbury  (Sup.)  217. 

Residuary  clause  held  not  to  create  precatory 
trust.— Wyman  v.  Woodbury  (Sup.)  217. 
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When  bequest  of  remainder  after  life  estate 
vested  in  remainder-men  at  death  of  testator. — 
In  re  Ball's  Estate  (Surr.)  418. 

Will  construed  so  as  to  avoid  disinheriting 
heirs.— In  re  Moore's  Estate  (Surr.)  419;  In  re 
Stafford,  Id. 

Surrogate  has  jurisdiction  to  construe  will 
where  it  is  necessary  to  do  so  in  order  to  pass 
on  application  which  he  has  authority  to  enter- 
tain.—In  re  Owens'  Estate  (Surr.)  422. 

Legacy  to  "Sisters  of  Charity  attached  to  St. 
Lawrence  Catholic  Church,"  an  incorporated  as- 
sociation, cannot  be  sustained  on  the  theory  that 
it  is  given  to  the  individuals  composing  that 
body.— In  re  Owens'  Estate  (Surr.)  422. 

Will  held  to  create  trust  in  real  estate.— Man- 
der  v.  Low  (Sup.)  719. 

When  absolute  estate  given  by  will  is  not  cut 
down  to  life  estate  by  subsequent  provisions.— 
Thomson  v.  Hill  (Sup.)  810. 

Legacy  to  take  effect  after  termination  of  life 
estate  hdd  to  vest  at  testator's  death.— Thom- 
son v.  Hill  (Sup.)  810. 

 Suspending  power  of  alienation. 

Will  suspending  power  of  alienation  is  valid  to 
extent  of  two  lives,  though  testator  attempted  a 
further  suspension.— In  re  Codies'  Will  (Sure.) 
672. 

Rights  of  legatees. 

When  life  beneficiary  of  estate  is  entitled  to 
corpus  thereof— In  re  Benedict's  Estate  (Sup.) 
193;  In  re  Grant,  Id. 

When  bequest  of  income  and  proceeds  does  not 
pass  premium  on  investment.— In  re  Biden's  Es- 
tate (Sup.)  196;  In  re  Proctor,  Id. 

Life  beuv  Viary  of  "increase  and  profits"  of  a 
fund  is  not  entitled  to  premiums  accruing  on 
securities  in  which  fund  is  invested.— Linsly  v. 
Bogert  (Sup.)  975. 


WITNESS. 

See,  also,  "Deposition";    "Discovery";  "Evi- 
dence." 

Compensation  of  experts,  see  "Costs." 

When  an  impeaching  witness  cannot  state  en- 
tire conversation  with  witness  sought  to  be  Im- 
peached.—Hertz  v.  Minzesheimer  (Com.  PI.)  48 

Statement  in  charge  that  witnesses  of  defend 
ant  corporation,  its  president  and  employes,  are 
interested,  is  not  equivalent  to  saying  that  they 
have  a  pecuniary  interest  in  the  litigation.— Des 
Marets  v.  H.  Ward  Leonard  &  Co.  (Com.  PI.) 
92. 

Evidence  held  inadmissible,  as  involving  con- 
versations with  decedent.— Ellis  v.  Filon  (Sup.) 
138. 

Where  validity  of  will  is  In  question,  exec- 
utors, or  surviving  husband  or  widow  or  any 
heir  at  law  or  any  next  of  kin  of  testator,  may 
waive  the  provisions  of  Code  Civ.  Proc.  §  834, 
prohibiting  physicians  to  testify  as  to  com- 
munications nad  with  patients.— In  re  Murphy's 
Will  (Sup.)  198. 
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When  provisions  of  Code  OIt.  Proc.  f  829,  re- 
lating to  transactions  with  decedents,  are  not 
waived.— Davis  v.  Davis  (Sup.)  477. 

Waiver  in  application  for  life  insurance  in 
statute  forbidding  physician  to  testify  as  to  in- 
formation received  from  his  patient  is  valid.— 
Dougherty  v.  Metropolitan  Life  Ins.  Co.  (Sap.) 
873. 

Waiver  of  provision  prohibiting  physicians  to 
testify  in  certain  cases  is  not  contrary  to  public 
policy.— Dougherty  v.  Metropolitan  Life  Ins.  Co. 
(Sup.)  873. 


It  is  discretionary  with  court  to  permit  child 
under  12  years  of  age  to  testify.— People  v.  8mith 
(Sup.)  989. 

WEITS. 

Justice  cannot  deputise  plaintiff  in  an  action 
to  serve  summons.— Warring  v.  Keeler  (Co.  Ct.) 
415. 

Relation  of  "managing  agent"  to  corporation 
is  not  affected  merely  by  appointment  of  receiv- 
ers.—Faltiska  v.  New  York,  X.  B.  &  W.  R.  Co. 
(Super.  Buff.)  679. 
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*  Reported  ns  Memorandum,  without  opinion.  In  1 1  mi's  Reports;  given  In  fall  In  the  Supplement, 
t  Reported  is  lemorandum  in  Miscellaneous  Reports;  given  In  full  In  the  Supplement. 

•  Rot  reported  Is  Finn's  Reports.  6  Not  reported  In  Miscellaneous  Reports. 
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